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STATEMENT OF THE CASE AND FACTS

The Attorney General adopts the Statenment of the Case and
Facts set out in the brief of the Departnment of Natural Resources
(now the Departnent of Environnental Protection).

For purposes of this amcus brief, the salient facts may be
succinctly summari zed. The plaintiffs, Juan A Grcia, Jr., and
his natural parents, filed suit against the Departnment of Natural
Resources (“DNR’) following an accident that rendered Juan A
Garcia, Jr., a quadriplegic. M. Garcia was injured when he dove
into the Atlantic Ccean in the South Beach area of M am Beach and
struck his head, allegedly on debris left fromthe denolition of
the South Beach pier. 1In addition to DNR, the Garcias al so sued
the Gty of Mam Beach, Mtro Dade County and the contractors
involved in the pier denolition.

The district court of appeal found that as between M. Garcia
and DNR it was not disputed that:

1. the State owned the beach in question; and

2. the State never formally designated South

Beach as a public swmmng area nor did the

State ever operate, maintain or control South

Beach as a sw mm ng area.
(App. 2) DNR contended it had no duty of care with respect to the
beach and adj acent subnerged | ands because it had never formally

designated the beach as a public sw mmng area. Secondly, DNR

contended that even if it had such duty, it had del egated the duty



to the Cty of Mam Beach pursuant to a witten nmanagenent
agr eenent .

The trial court granted summary judgnent to DNR, but, on
appeal, the district court of appeal rejected these argunents and
reversed the trial court.

THE | NTEREST OF THE ATTORNEY GENERAL
AS AM CUS CURI AE

As the State’s chief |egal officer and al so as a nenber of the
Board of Trustees of the Internal |nprovenment Fund, which body is
vested with title to the State’s sovereignty |ands, the Attorney
Ceneral believes the reasoning and the concl usions of the district
court of appeal are seriously in error. The nost disturbing aspect
of the decision is the unprecedented test by which State liability
is nowto be determ ned. Despite the efforts of the district court
of appeal to suggest otherwise, its ruling effectively nakes the
State the insurer of the safety of all persons using the State’'s
beaches and ot her sovereignty | ands:

The test for whether or not liability my
exi st for the owner of a body of water is not,
as the State suggests, whether or not that
body of water has been formally designated as
a public swinmmng area. Rather, any body of
water held out to be a public swimm ng area
and/ or comonly wused by the public as a
SwWnmng area may give rise to liability for
its owner, even if that area was not formally
desi gnated as a public sw nmm ng area.

(App. 2) (enphasis added).



The district court’s strained attenpt to |limt this duty

serves only to underscore its wholly unattenuated nature:

[T]he liability burden is not as trenendous as

the State seens to believe. First, as our

deci si on expl ains, the only beaches for which

the State could possibly face liability for a

breach of the duty of care are those beaches

held out as or actually wused as public

SwW nm ng beaches.
(App. 3) (enphasis added). The sane paragraph al so notes that the
State holds title to 682 mles of Florida beaches and adjacent
subner ged | ands. This figure, in the context of the State’s
potential liability, is grossly understated in view of the vast
areas of tidal sovereignty |lands and navigable river and | ake
bottons held in the same trust capacity by the State, nuch or al
of which the public may use for sw mm ng and ot her purposes.

The | anguage of the district court of appeal, taken at face
val ue, nakes the State potentially |iable for the breach of a duty
of care with respect to any beach, tidal or navigable water body
used by the public--in effect, for all sovereignty |lands. Such a
duty has never been recognized under the Public Trust Doctrine.
Nor, under this Court’s many decisions, would such a duty exist
pursuant to the State’s waiver of sovereign immunity unless
consciously and deliberately assuned by governnent as a pl anni ng
| evel deci sion.

The Attorney General is concerned both for the integrity of

the Public Trust Doctrine and for what has heretofore been



general ly understood as a limted wai ver of sovereign i nmunity that
created no new duties of care. For the reasons set forth in the
foll ow ng argunent, the decision of the district court of appeal

shoul d be reversed.

SUVMARY OF ARGUMENT

| . Under the Public Trust Doctrine, the State holds | ega
titletoall tidal and navi gabl e wat er bodi es, including near-shore
waters, in trust for the use and benefit of the people of the State
for such purposes as navigation, fishing, swmmng and simlar
uses. As legal title holder, the State has never owed a duty of
care to those who use these waters. The waiver of sovereign
immunity in section 768.28(1), Florida Statutes, did not create new
duties of care. Furthernore, citizens do not hold sovereignty
lands in trust for the use of others. The State, by holding title
intrust inits sovereign capacity, does not engage in an activity
for which a private citizen could be held liable. The statutory
wai ver of imrunity in section 768.28(1) therefore does not apply to
the State.

1. This Court has repeatedly held that a governnental body
can have no legal duty of care with respect to the use of a
swming area unless it decides to designate and operate such an
area and assunme the attendant |legal duties. It is undisputed in

this case that DNR never designated or operated South Beach as a



SwWinmng area. The trial court therefore correctly dismssed this

action against DNR on the ground of sovereign inmunity.

ARGUMENT

| . THE STATE HAS NO DUTY OF CARE TO THE PUBLI C
MERELY BECAUSE | T HOLDS I N PUBLI C TRUST LEGAL
TI TLE TO NAVI GABLE AND Tl DAL WATER BOTTOMS

The district court of appeal devised a test that makes the
State of Florida potentially liable for breach of a duty of care
wWith respect to the public’s use of any state sovereignty | ands for
pur poses of swming, and likely any other activity all owed by the
Public Trust Doctrine. Even if this duty were limted only to
beaches--or to beaches “commonly used by the public,” whatever that
termnology may nean--it would still be wthout precedent and
justification in the law of this state, just as it would be
i npossi bl e of performance. |In short, the | anguage of the district
court of appeal, despite its disclainmer, nmakes the State the
insurer of the safety of all persons exercising their rights under
the Public Trust Doctrine.

This Court has historically recognized that |ands under
navi gable or tidal waters “are the property of the states, or of
the people of the states in their united or sovereign capacity,”
and these lands are held “for the use of all the people...for

purposes of navigation, comrerce, fishing, and other wuseful



purposes....” State ex rel. Ellis v. Gerbing, 56 Fla. 603, 47 So.
353, 355 (1908). “The State holds the foreshore in trust for its
peopl e for the purposes of navigation, fishing and bathing.” Wite
v. Hughes, 139 Fla. 54, 190 So. 446 (1939) (enphasis added). The
Public Trust Doctrine derives fromthe comon | aw of Engl and and
“the doctrine of the so-called ‘inalienable trust’ whereby the
sovereign held the legal title for the equitable use of his
subjects.” Hayes v. Bowran, 91 So.2d 795, 799 (Fla. 1957). As
Hayes points out:

[1]t is well settled in Florida that the State
holds title to lands under tidal navigable
wat ers and the foreshore thereof (land between
high and | ow water marks). As at comon | aw,
thistitleis held in trust for the people for
pur poses of navigation, fishing, bathing and
simlar uses. Such title is not held
primarily for purposes of sale or conversion
i nto noney. Basically it is trust property
and should be devoted to the fulfillnment of
t he purposes of the trust, to-wit: the service
of the people.

ld. at 799 (enphasis added). See also Bryant v. Lovett, 201 So. 2d
720 (Fla. 1967) (the tidal and subnerged | ands of the state and the
uses thereof are held in trust for the people of the state).

One may exam ne these and the many other cases that address
the Public Trust Doctrine without ever finding a hint that the
State, because it holds legal title in trust for the people, owes
a duty of care as a matter of law to citizens who “comonly use”

the foreshore for swinmng or other purposes consistent with the



trust. Such a duty has never been associated with that doctrine or
the public’s “common use” of the foreshore.

White v. Hughes, supra, by its very silence nmay be taken as a
case in point. There, the State designated as a highway the
foreshore of the Atlantic beaches in Duval County, subject to the
public’s paranmount right to use the beach and foreshore for bathing
and recreation. The plaintiff, injured by an autonobile while
lying on the foreshore, sued the driver for redress. There was no
suggestion that the State’'s ownership, or even its designation of
the foreshore as a highway, carried with it a duty to warn bathers
or to regulate vehicles, both of which, for all that is apparent,
“commonly used” the foreshore.

The district court of appeal m sconstrued the case it relied
on for establishing the State’s new and extraordi nary duty of care.
Andrews v. Departnent of Natural Resources, 557 So.2d 85 (Fla. 2d
DCA 1988), rev. denied, 567 So.2d 434 (Fla. 1990), reversed a
summary judgnent in favor of the State and ruled that a factual
i ssue existed as to whether DNR had designated a certain areain a
state park as a swwnmng area. |If so, DNR had a duty to warn of
t he dangerous currents at that particul ar beach. Andrews does not
by any neans recogni ze a duty of care owed anyone just by virtue of
the State’s ownership of the foreshore, nor does any other case.

The district court seemngly understood neither the Public

Trust Doctrine nor the nature and extent of the State' s wai ver of



sovereign inmunity. The Public Trust Doctrine is unique in the
law, and by its very nature it has no counterpart in the |aw of
private property. The State holds title in trust for the benefit
of the people, not like a private property owner who is entitled to
treat others as trespassers, licensees or invitees. The State has
never had a duty of care that arises nerely because of its
ownership of sovereignty |ands. Moreover, under the Public Trust
Doctrine nmenbers of the public have the right to use the foreshore
and all tidal and navigable waters. They have never been
considered potential trespassers, |licensees or invitees who
exercise their rights at the sufferance of the State, nor has it
ever been suggested that the State may confine the people’s use of
sovereignty lands to those areas it can afford to inspect and
furnish with |ifeguards.?

The statutory waiver of sovereign imrunity sinply has no
application to this unique attribute of the sovereign and waiver
did not create a new duty for the State. As section 768.28(1),
Florida Statutes, plainly states, the waiver of inmunity applies
only to a wongful act or om ssion for which a private person would
be liable. Private citizens do not hold vast anpbunts of subnerged

sovereignty land in trust for the use of all other citizens. The

IOf course, the State nmay choose to operate a state park, in
which case it would have responsibilities |ike those of private
| andowners, and persons using the facility mght be considered
trespassers or invitees depending on the circunstances.

8



State, in holding title to such lands in its sovereign capacity,
does not engage in an activity for which a private citizen could be
held liable. The statutory waiver did not change the nature of
the trust. As this Court has said repeatedly, the State’s waiver
of sovereign inmunity created no new duties of care. See Kaisner
v. Kolb, 543 So.2d 732, 733 (Fla. 1989) (citing Trianon Park
Condom nium Ass’'n v. City of Hialeah, 468 So.2d 912, 917 (Fla
1985)). As Trianon Park holds, “for there to be governnental tort

liability, there nust be either an underlying comon |aw or

statutory duty of care with respect to the alleged conduct.” 468
So.2d at 917. In this case there is neither.
For all these reasons, this Court nust reject the

“owner shi p/ conmon use by citizens test” devised by the court of
appeal . That test, seen for what it is, sinply engrafts an
unparal |l el ed duty of care upon the Public Trust Doctrine. |If the
State is to assune such a duty, it should be by a considered
| egi sl ative decision, not judicial fiat. Particularly is this so
when the duty as a practical matter is inpossible to perform so
that the State by creation of the duty becones the insurer of

public safety.



1. DNR DID NOT WAIVE I TS SOVEREI GN | MMUNI TY
I N THE ABSENCE OF A DECI SI ON TO DESI GNATE AND
OPERATE SOUTH BEACH AS A SW MM NG AREA OR TO
ASSUME JO NT RESPONSIBILITY FOR A SW MM NG
AREA DESI GNATED BY THE CITY OF M AM BEACH.

There is no conflict in the controlling case law. Before a
gover nnent al body can have a | egal duty of care with respect to use
of a sw nm ng area and the dangers that may i nhere therein, it nust
make a consci ous decision to designate and operate that sw mm ng
area and to assune the |l egal duty. See Warren v. Pal mBeach County,
528 So. 2d 413 (Fla. 4th DCA 1988), cause di sm ssed, 537 So. 2d 570
(Fla. 1988); Butler v. Sarasota County, 501 So.2d 579 (Fla. 1986)
(county created designated swimm ng area where dangerous currents
exi sted and failed to post |ifeguards); Avallone v. Board of County
Comirs of Citrus County, 473 So.2d 1002 (Fla. 1986) (county
operated park/swmmng facility but did not provide |ifeguards);
Andrews v. Departnment of Natural Resources, supra (factual issue as
to whether DNR had designated certain beach in state park as
swi mm ng area precluded summary judgnent). The Aval |l one deci sion
clearly states the underlying rationale:

A governnent unit has the discretionary
authority to operate or not operate sw nm ng
facilities and is imune from suit on that
di scretionary question. However, once the unit
decides to operate the swnmmng facility, it
assunmes the common |law duty to operate the
facility safely, just as a private individual

under |ike circunstances.

493 So.2d at 1005 (enphasi s added).

10



In this case, DNR never designated South Beach as a public
SW nm ng area or operated a facility of any kind at South Beach, as
the district court of appeal was conpel |l ed to acknow edge. (App. 2)
Having made this discretionary planning |evel decision not to
desi gnate or operate a swnmng area, DNRwas entitled to claimthe
protection of sovereign inmunity. The decision belowattenpted to
avoid this result, however, by <claimng that DNR had a
nondel egabl e, operational level duty of care toward sw nmers
notwi thstanding its recognized planning |level decision and its
agreenent to allowthe Gty of Mam Beach to nanage beach property
in its operation of a swmng facility. The district court’s
reasoning fails on several grounds.

First, as shown, the State had no duty of care at all towards
swinmers arising by virtue of its ownership of the near shore
waters where the plaintiff’s injury occurred. Wth respect to
sovereignty lands, the State is a trustee, not a landlord.? As a
matter of law, a duty of care does not arise unless the State
decides to operate a swimmng facility, which it never did.
Contrary to the |anguage of the decision, the State could not

“retain” a comon |law duty to operate the beach safely when it

“The district court’s reliance on Goldin v. Lipkind, 49 So.2d
539 (Fla. 1950), for the landlord analogy is curious wholly apart
fromthe fact that the sovereign, as trustee, in no way resenbles
alandlord. In Goldinit was not the hotel owner but the innkeeper
who | eased and operated the hotel who was |iable for not keeping
comon areas |ighted and free of obstructions.

11



never had that duty in the first instance. Only the Cty had a
duty of care in this case, because it was the Gty that undertook
to manage South Beach as a public facility and swi nm ng area.

Al t hough it was not the express reasoning of the | ower court,
it seenms inplicit in the decision that once the City decided to
operate the swimrning area on beach property covered by the
managenent agreenent, both the City and the State sonehow becane
operationally liable. Cdearly, under the |l aw no duty of care could
have arisen before the City's decision. But there is no basis in
the law for inferring that the City's decision to waive its
imunity and assune certain duties perforce waives the imunity of
the State and thereby thrusts those sane duties upon the State.
This not only does violence to | ogic--that one unit of governnent
can waive the legal immunity of another--but also to the doctrine
this Court has been at pains to work out--that it is the
prerogative of each governnental body to consciously deci de what
di scretionary operational duties it wll take on.

This doctrine is firmy inbedded in the first sentence of
section 768.28(18), Florida Statutes, providing that no agency
“wai ves any defense of sovereign inmunity, or increases the limts
of its liability, upon entering into a contractual relationship
w t h anot her agency or subdivision of the state.” (enphasis added)
DNR s acknow edgnent through t he managenent agreenent that the Gty

could invite the public to a designated facility under Gty

12



managenent was not a deci sion by DNR to assune any duty of care and
t herefore coul d not under section 768.28(18) constitute a wai ver of
sovereign imunity.

There is no evidence that DNR ever agreed to share any duty
the Gty had to renmedy or warn of hazardous sw mm ng conditions.
I ndeed, the State is not equipped to share such responsibilities
with the scores of |ocal governnents that designate swi nmm ng areas
al ong the many beaches of the state and it is even | ess equipped to
assune sole responsibility for undesi gnated beaches. | nspecting
t he near-shore waters of every beach for transi ent debris woul d not
only be an inpossible undertaking in the first instance, but
largely futile even where carried out given the constant effects of
wind, tide and current. The only discernible purpose for inposing
such a duty on DNRin addition to the | ocal governments would be to
provi de insurance coverage for every beach and sw mming area
regardl ess of designation, and not, in any realistic sense, to
enhance safety. The State, however, has never undertaken to
certify the safety of all beaches and ot her sovereignty | ands used
by the public or warn of all possible hazards. A court’s attenpt
to i npose that duty would, as this Court recogni zed in both Trianon
and Kai sner, usurp the function of other branches of governnent and
vi ol ate separation of powers. See 468 So.2d at 918 and 543 So. 2d
at 737. \Wihether the State should undertake such a responsibility

is preeminently a decision for the |egislature.

13



In an effort to mtigate the future inpact of its decision,
the district court of appeal suggested that in future nmanagenent
agreenents |local governnent entities could be required “to

indemmify the State in the event the State is found liable solely

due to its ownership of the beach.” There are several problens
wth this. First, there is no reason to think a nanagenent
agreenent would apply to an undesignated beach. The test for

liability prescribed by the | ower court applies to all sovereignty
subnerged lands “commonly used” by the public. The State’s
potential exposure is not going to be nuch reduced by indemity
cl auses i n nmanagenent agreenents.

A nore fundanental problem of course, is the district court’s
reliance on two cases in which ordinary private | andowners were
held to have a nondel egabl e duty to keep their prem ses safe, from
whi ch the court apparently derived the State’s nondel egable
sovereign lands duty and its suggestion of indemification as
palliative.® The State has no conparable duty of care sinply
because in its sovereign capacity, it holds all tidal and
navi gable waters in trust. At issue in this appeal are DNR s

entitlement to sovereign i munity and the unfounded duty the | ower

The district court cited Mrtgage Guarantee Ins. Corp. V.
Stewart, 427 So.2d 776 (Fla. 3d DCA 1983), and Atlantic Coast Dev.
Corp. v. Napoleon Steel Contractors, 385 So.2d 676 (Fla. 3d DCA
1980) .

14



court indiscrimnately tacked on the Public Trust Doctrine, not the
lure of indemification.

Finally, to the extent the lower court was attenpting to
suggest that a |l ocal governnment could indemify the State against
the State’s own failure to either discover hazards or warn of those
it knew about, it again msread section 768.28(18). That section
prohibits contracts in which one governnment party agrees to
indemmify or insure another governnent party for that second
party’s negligence. |If the State fails in a duty of care, it wll
bear the liability, not the |ocal governnent. There is no way to

mtigate the financial inpact of this decision on the State.

CONCLUSI ON

The deci si on bel ow nakes the State the guarantor of the safety
of all persons who exercise their right to use the foreshores of
our beaches and ot her sovereignty lands. It creates a duty of care
that is inpossible of performance and in its application to al
sovereignty lands “used by the public” w thout reasonabl e bounds.
The decisionis wong, and it should be reversed with directions to
reinstate the trial court’s order of dismssal.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
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