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STATEMENT REGARDING TYPE

The size and style of type used in this brief is 12-point Courier New, a

font that is not proportionately spaced.
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STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner=s statement of the case and facts as

accurate.
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SUMMARY OF THE ARGUMENT

The Second District Court of Appeal opinion correctly reversed the trial

court=s denial of the motion to suppress.  The officer properly searched

Petitioner=s vehicle incident to arrest.  The officer made a valid arrest,

pursuant to an outstanding warrant.  Therefore, the subsequent search of the

vehicle was proper.



4

ARGUMENT
WHETHER THE EVIDENCE SEIZED FROM THE PETITIONER==S
AUTOMOBILE AFTER HE LEFT THE AUTOMOBILE VOLUNTARILY AND
WAS ARRESTED ON A WARRANT WHILE HE WAS OUTSIDE THE VEHICLE
SHOULD BE SUPPRESSED.

The law is well settled that when a law enforcement officer has made a

lawful custodial arrest of the occupant of an automobile that officer may, as

an incident of the arrest, search the passenger compartment of that vehicle.

New York v. Belton, 453 U.S. 454, 101 S.Ct. 2860, 69 L.Ed 2d 768 (1981). 

Florida Courts have consistently applied the rule contained in Belton

recognizing that a court may not determine on a case-by-case basis whether the

interior of an automobile is within the scope of a search incident to arrest

where the arrestee is an occupant of the automobile.  Chapas v. State, 404 So.

2d 1102 (Fla. 2d DCA 1981); State v. Smith, 662 So. 2d 725 (Fla. 2d DCA 1995).

 In other words, there need not be a nexus  between the arrest of the occupant

of a vehicle and the subsequent search of that vehicle. Moreover, a defendant

need not have been in the vehicle at the time of the arrest and subsequent

search, for the search to be valid under Belton.  State v. McLendon, 490 So.

2d 1308 (Fla. 1st DCA), rev.denied, 500 So. 2d 544 (Fla. 1986).

As the court in State v. Johnson, 696 So. 2d 880 (Fla. 5th DCA 1997),

stated, the occupant of a vehicle cannot avoid the consequence of the Belton

rule merely by stepping outside the automobile as officers approach.  In the

instant case, Detective Maney observed Petitioner pull into the driveway of a

residence in which occupants had recently been arrested for  narcotics

offenses. (R. 116).  The officer saw  Mr. Thomas get out of the vehicle and
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walk towards its rear, where the officer then met him.  Not knowing who he was,

the officer inquired and asked for Petitioner=s driver=s license.  Mr. Thomas

handed the officer his license and when a computer check was made, an

outstanding warrant turned up.  Mr. Thomas was arrested, taken inside the

residence, and the officer then searched the vehicle that Mr. Thomas had driven

to the scene.  (R. 118).  Approximately five minutes passed from the time

Petitioner exited the vehicle to the time of the search of the vehicle. (R.

119).  These circumstances clearly fall within the Belton rule, and the search

was conducted as a valid search incident to arrest. 

Petitioner was clearly a recent occupant of the vehicle.  In  McLendon

supra, only a few minutes passed from the time the defendant exited the vehicle

to the time of the arrest.  Therefore, the court determined there had been no

opportunity for intervention and tampering with evidence.  ATo distinguish

between arrests of persons in the car from arrests of persons recently vacating

the car serves to severely diminish the purpose of the Belton decision.

McLendon, 490 So. 2d at 1310.  By contrast, the search of a vehicle in State

v. Vanderhorst, 419 So. 2d 762 (Fla. 1st DCA 1982) was improper where the

driver vacated the vehicle two and one-half hours before being taken into

custody and clearly was not a recent occupant of the vehicle.  Such is not the

case here.  The consensual encounter occurred immediately upon Petitioner

exit of the vehicle.  The entire process, including the warrant check and

removal of Mr. Thomas to the residence took a mere five minutes.

Since there is no distinction made between occupants of a vehicle and

recent occupants, the instant case is analogous to Smith, supra.  In Smith, the
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defendant was the driver of an automobile parked in a motel parking lot.  The

defendant and his passenger were subjects of a consensual police encounter

which uncovered two outstanding warrants on the passenger.  The subsequent

search of the automobile incident to arrest and the discovery of cocaine was

improperly suppressed by the trial court.  The court relied on Belton in

concluding the search of the passenger compartment was proper incident to the

arrest of the passenger.

The trial court in the instant case relied on State v. Howard, 538 So. 2d

1279 (Fla. 5th DCA 1989) in granting the motion to suppress.  The trial court

reliance on Howard is misplaced. In Howard, supra, the court relied on State

v. Bennett,516 So. 2d 964 (Fla 5th DCA 1987).  Howard and Bennett are clearly

distinguishable from the situation in the instant case: Mr. Thomas=s arrest was

not a pretext to carry out a pre-planned warrantless search of the vehicle.

 The officer=s encounter with Petitioner was a consensual encounter to

determine who he was.  The officer had not followed Mr. Thomas to the Crall

residence because he already knew about an outstanding warrant for his arrest

as in Howard,supra, nor had Mr. Thomas been under surveillance because the

officer was waiting for an opportune time to effect his arrest as in Bennett

supra.  The trial court, therefore,  should not have relied on Howard, supra

 in granting the motion to suppress. 

State v. DeAngelis 578 So. 2d 404 (Fla. 4th DCA 1991) is similarly

distinguishable.  The suppression in DeAngelis was proper because the officer

did not have probable cause to make the initial arrest, and therefore, the

subsequent search was improper.  Here, Detective Maney clearly made a lawful
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arrest of Petitioner.  Moreover, in DeAngelis, the court found the search of

the car could not be incident to an arrest, since the arrest occurred in the

hotel lobby.  Such is not the case here.  Petitioner was arrested just outside

his vehicle, then was brought inside the residence so the officer could conduct

a search of the vehicle.

In State v. Saufley, 574 So. 2d 1207 (Fla. 5th DCA 1991), the Fifth

District upheld the search of a vehicle incident to arrest where the defendant

was observed driving in an erratic manner and after stopping and exiting the

vehicle, appeared to have difficulty maintaining his balance and exuded the

strong smell of alcohol.  The defendant was arrested for driving under the

influence, and as the officer was placing him in the patrol car he was accosted

by the defendant=s girlfriend.  Two or three minutes elapsed before the officer

finally was able to search the vehicle where cannabis was found.  The defendant

argued that the search was not incident to arrest because he was arrested after

he was outside the truck.  The Fifth District Court disagreed, applying Belton

Furthermore, the court noted that the defendant=s reliance on Bennett,supra

was misplaced because the court had held in Bennett that an arrest which was

a pretext to carry out a pre-planned, warrantless search of a vehicle could not

validate the subsequent search. 

There clearly was no pretext in the instant case.  Detective Maney

testified that Mr. Thomas had done nothing wrong when he pulled up in the

driveway. (R. 117).  This was clearly a consensual encounter, which escalated

upon the discovery of the outstanding warrant.

The trial court clearly felt compelled to suppress the evidence in the



8

instant case based upon the decision in Howard.  The court=s written order

states AThe court must here Abuy in@ to the law asserted by the defense as

controlling.@ (R. 130).  The trial court misapplied Howard which turned on the

pretextual nature of the search.  No such pretext was presented in the instant

case, and the exigency was not created by the State.  The encounter was

initiated by the defendant.  Mr. Thomas did not walk towards the residence, but

instead got out of his car and walked to the rear of the vehicle. (R. 117).

 At that point the officer walked to the rear of the car, met him, and asked

for his license. (R. 117).  The search was proper as an Aunplanned,

unanticipated arrest of an occupant, or recent occupant of a motor vehicle-

thereby confronting the arresting officer with an exigent circumstance which

he had not created.@ Bennett, 516 So. 2d at 965.

Accordingly, the trial court erred in suppressing the evidence obtained

during a lawful search incident to arrest, and the Second District properly

reversed the trial court=s granting of the motion to suppress, based on Belton

                                                  
1 Since the facts in this matter are not in dispute, the standard
of review on the motion to suppress is de novo, not presumption of
correctness. Butler v. State, 706 So. 2d 100 (Fla. 1st DCA 1998).
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CONCLUSION

Based on the foregoing facts, argument, and citations of authority,

Respondent respectfully requests that this Court affirm the decision of the

Second District Court of Appeal.

Respectfully submitted,
ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
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