FILED

SID J. WHITE
IN THE SUPREME COURT OF FLORIDA
JUN 2 1998
ROBERT THOMAS, : CLERK, ME COURT
Petitioner, : Chief Deputy Clerk

vs. Case No. ?5 070

STATE OF FLORIDA,

Respondent.

DISCRETIONARY REVIEW OF DECISION OF THE
DISTRICT COURT OF APPEAL OF FLORIDA
SECOND DISTRICT

BRIEF OF PETITIONER ON JURISDICTION

JAMES MARION MOORMAN
PUBLIC DEFENDER
TENTH JUDICIAL CIRCUIT

CYNTHIA J. DODGE
Assistant Public Defender
FLORIDA BAR NUMBER 0345172

Public Defender’s Office
Polk County Courthouse

F. O. Box 9000--Drawer PD
Bartow, FL 33831

(941) 534-4200

ATTORNEYS FOR PETITIONER



TOPTICAL, INDEX TO BRIEF

PAGE NO.
STATEMENT OF THE CASE AND FACTS 1
SUMMARY OF THE ARGUMENT 2
ARGUMENT 3
ISSUE

WHETHER THE DECISION OF THE SECOND

DISTRICT IN THE INSTANT CASE CON-

FLICTS WITH THE DECISION OF THE

FOURTH DISTRICT IN State v. De-

Angelis, 578 So. 2d 404 (Fla. 4th

DCA 1991), AND THE DECISIONS OF THE

FIFTH DISTRICT IN State v. Bennett,

516 So. 2d 964 (Fla. 5th DCA 1987),

AND State v. Howard, 538 So.2d 1279

(Fla. 5th DCA 1989). 3
CONCLUSION ' 7
APPENDIX

CERTIFICATE OF SERVICE



TABLE OF CITATIONS

CASES

Carroll v. United States,
267 U.S. 132 (1925)

Chimel v. California,
395 U.8. 752 (1969)

New York v. Belton,
453 U. S. 454 (1981)

State v. Bennett,
516 So. 2d 964 (Fla. 5th DCA 1987)

State v. DeAngelis,
578 So. 2d 404 (Fla. 4th DCA 1991)

State v. Howard,
538 So. 2d 1279 (Fla. 5th DCA 1989)

State v. Howard,
538 So0.2d 1279 (Fla. 5th DCA 1989)

State v. Johnson,
696 So. 2d 880 (Fla. 5th DCA 1997)

State v. McLendon,
409 So. 2d 1308 (Fla. 1lst DCA)

State v. Saufley,
574 So. 2d 1207 (Fla. 5th DCA 1991)

State v. Thomas,
23 Fla. L. Weekly D1208a (Fla. 2d DCA May 15, 1998)

ii

PAGE NO.



STATEMENT OF THE CASE AND FACTS

On February 28, 1997, Detective Maney was sent to the
residence of Mr. and Mrs. Crall on information that marijuana was
being sold from the residence. Maney obtained consent to search
the residence and marijuana was eventually found inside. At that
point, narcotics detectives arrived, and Maney went outside and sat
in his patrol car.

While Maney was in his patrol car, the Petitioner drove up to
the house, parked his car in the driveway, and got out. As the
Petitioner walked toward the rear of the car, Maney got out of his
vehicle and met the Petitioner at the rear of the car. Maney asked
the Petitioner his name and whether he had a driver’s license.
Maney made the request because the Petitioner was in the driveway
of a residence where arrests were being made for narcotics
offenses. At ‘that time, Maney had no idea that there were
narcotics in the Petitioner’s car.

A check of the Petitioner’s driver’s license revealed an
outstanding warrant. Maney arrested the Petitioner and took him
inside the Crall residence. Maney then went back outside and
searched the car as incident to the Petitioner’s arrest. As soon
as Maney opened the driver’s door, he found a baggie with some type
of white residue. Maney also found three small bags of a white
substance in the glove box. All of the baggies tested positive for
methamphetamine. Five minutes elapséd between the time that the

Petitioner exited his car until Maney searched the car.



Following a hearing, the trial court granted the Petitioner’s

motion to suppress based on State v. Howard, 538 So. 2d 1279 (Fla.

5th DCA 1989), concluding that where an individual has already
exited a vehicle and subsequently is arrested on an outstanding
warrant, a search of the vehicle is unlawful.

The state appealed the order of the trial court and the Second

District Court of Appeal reversed. ‘State v. Thomas, 23 Fla. L.

Weekly D1208a (Fla. 2d DCA May 15, 1998). The Second District held
there does not have to be a nexus between the arrest of the
occupant of a vehicle and the subsequent search of that wvehicle.

Citing New_ York v, Belton, 453 U. S. 454 (1981), the court

justified the search because it was not a preplanned pretext to

conduct a warrantless search of the driver. Thomas.

SUMMARY OF THE ARGUMENT

The decision of the Second District Court of Appeal in this
case conflicts with the decisions of the Fifth District in State v.

Bennett, 516 So. 2d 964 (Fla. 5th DCA 1987), and State v. Howard,

538 So.2d 1279 (Fla. 5th DCA 1989), which hold that an officer
cannot search a vehicle incident to arrest once the occupant of the
vehicle has wvoluntarily exited the wvehicle. This case also

conflicts with the decision of the Fourth District in State v. De-

Angelig, 578 So. 2d 404 (Fla. 4th DCA 1991), for the same reason.
This Court has taken jurisdiction to hear a case from the Fifth

District, State v. Johnson, 696 So. 2d 880 (Fla. 5th DCA 1997),




containing an identical issue. For these reasons, this Court

should accept discretionary jurisdiction in this case.



ARGUMENT

ISSUE

WHETHER THE DECISION OF THE SECOND
DISTRICT IN THE INSTANT CASE CON-
FLICTS WITH THE DECISION OF THE
FOURTH DISTRICT IN State v. De-
Angelis, 578 So. 2d 404 (Fla. 4th
DCA 1991), AND THE DECISIONS OF THE
FIFTH DISTRICT IN State wv. Bennett,
516 So. 2d 964 (Fla. 5th DCA 1987),
AND State v. Howard, 538 So.2d 1279
(Fla. 5th DCA 1989).

In this case, the Petitioner drove into a driveway, got out of
his car, and walked to the back of his car. The officer sitting
outside the residence in his vehicle met the Petitioner at the rear
of his car. The officer had no reason to conduct a Terry stop of
the Petitioner when he drove up to the residence. For that reason,
he asked the Petitioner if he would provide his driver’s license.
It was only when the officer discovered an outstanding warrant that
the officer had any reason to arrest or to further detain the
Petitioner. The Second District Court of Appeal held that a search
of the vehicle was permissible precisely because the officer had no
reason to arrest the Petitioner beforehand.

The decision in the instant case conflicts with the decision

of the Fifth District in State v. Howard, 538 So. 2d 1279 (Fla. 5th

DCA 1989), and the cases cannot be distinguished on the facts. 1In
Howard, the officer followed a defendant for whom he knew a warrant
had been issued. The defendant got out of the car with a pouch in
his hand. He saw the police officer, put the pouch back into the
car, and locked it. The officer then detained the defendant to

4



verify the warrant. When the officer obtained verification, the
defendant was arrested. The defendant asked his brother to take
his keys and not to let the police search the car. The officer got
the keys first and searched the vehicle which contained contraband.
The court held that the search was not incident to arrest because
there was "no valid need or reason" to search the defendant’s car
incident to arrest. 1In this case, as in Howard, the arrestee was
already outside the car when the officer approached him. The facts
in this case are better than in Howard, because in Howard the
officer knew of the warrant while the defendant was in the car. 1In
the instant case, the officer did not even know of the existence of
the warrant until the Petitioner was voluntarily outside of his car
for a period of time. For this reason, the cases cannot be
reconciled on the facts and a conflict exists.

In the instant case the Second District implies that Howard is

no longer good law in light of State v. Saufley, 574 So. 2d 1207
(Fla. 5th DCA 1991). However, Howard has never been éverruled.
More importantly, Saufley is easily distinguished £from Howard
because in Saufley the defendant was seen driving the car that was
eventually searched in excess of the speed limit and weaving back
and forth across the road. In that case, the defendant was pursued
by the officer and did not stop his vehicle for two miles even
thought the officer had turned on his lights and siren. When the
defendant stepped out of the car, he had trouble with his balance,
smelled of alcohol, and appeared flushed with bloodshot eyes.

Although the officer did not search the car immediately, this case



can be distinguished because Saufley committed a crime in the car

as the officer pursued.
This case also conflicts with the decision of the Fourth

District in State v. DeAngelisg, 578 So. 2d 404 (Fla. 4th DCA 1991),

In DeAngelis, the court held that the search of the defendant’s BMW
could not be justified as a search incidental to arrest (even if
the arrest had been valid) because the defendant had left his car
in the parking lot and was arrested in the hotel lobby.

This case also conflicts with the decision of the Fifth

District Court of Appeal in State v. Bennett, 516 So. 2d 964 (Fla.

5th DCA 1987). In Bennett, the police had obtained information the
defendant was involved in a controlled buy of narcotics. The
police kept the defendant under surveillance for 30 days. About a
week before the arrest, the arresting officer learned that
Bennett’s driver’s license had been suspended. On the day of the
arrest, the officer watched Bennett drive to a parking space at his
apartment. The officer pulled in behind Bennett and blocked his
exit. Bennett got out of the car ana started to walk toward his
apartment. He was intercepted by the officer and arrested.

In this case, the Second District distinguishes Bennett saying
that the arrest of the Appellee was not a pre-planned pretext to
carry out a warrantless search of the vehicle. The Second District
does not mention, however, that upon motion for rehearing, the
Bennett court also rejected the state’s argument that the search

was lawful under Belton because the officer knew the defendant was



driving with a suspended license. The Bennett court disapproved of
the holding in McLendon, stating:

The distinction between Belton and the instant
arrest of Bennett for the driving offense is
that Bennett was not the occupant of the
vehicle at the time of his arrest as were the
defendants in Belton. Bennett had left his
car and was en route on foot to his apartment
when arrested. The state has adduced no
evidence of the distance between Bennett and
his vehicle at the time of his arrest. Given
a warrantless search, this burden at all times
was upon the state.

State v. MclLendon, 409 So. 2d 1308 (Fla.
1st DCA), review denied, 500 So. 2d 544 (Fla.
1986), extended Belton to justify the search
of a truck where its driver was arrested
within a service sgtation some 20 to 30 feet
away from the door of the truck and about
three minutes after he had been in the service
station. There is nothing in Belton or in the
prior Chimel' or Carroll? cases to justify
this extension.

The language of Bennett squarely conflicts with the decision in the
instant case because it is absolutely clear from the opinion in the
instant case that the Petitioner was not the occupant of the
vehicle at the time the officer obtained probable cause for arrest
(or even reasonable suspicion for a stop). He was outside of the
car when he was first encountered by the officer and no contact had
been initiated by the officer until the Petitioner had voluntarily
left his car.

This Court has granted jurisdiction to review a case which
contains an issue which is virtually identical to the issue in this

case. In State v. Johngon, 696 So. 2d 880 (Fla. 5th DCA 1997), the

! Chimel v. California, 395 U.S. 752 (1969).

2 Carroll v. United States, 267 U.S. 132 (1925).
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Fifth District held that the occupant of a vehicle cannot avoid the
consequences of the Belton rule by stepping outside of the
automobile as the officer approaéhes. In Johnson, the vehicle was
parked in a parking garage. As officers on bicycles approached,
the occupants of the vehicle jumped out of the car. The officer
asked if he could talk to the driver. The driver approached and
placed his hand in his pocket. When the officer asked the driver
to remove his hand from his pocket, the driver actually emptied his
pocket to reveal contraband. Id. at 882. This Court has accepted

jurisdiction to review Johngon. Johnson v. State, Case no. 91,328,

review granted November 17, 1997. Although review was granted on

another issue (the request for the defendant to remove his hands
from his pockets), the Supreme Court has jurisdiction to review the
entire decision.

For these reasons, this Court should grant jurisdiction to

review this case.

CONCL.USTION

For the foregoing reasons, the Petitioner respectfully
requests that this Court accept discretionary jurisdiction to

review the opinion in the instant case.
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23 Fla. L. Weekly D1208

DISTRICT COURTS OF APPEAL

Kennedy and Dubord concede that the filing of this civil action
growing out of the criminal prosecution does not itself operate to
waive any attorney-client privilege which resulted from
Robichaud’s criminal defense. Instead they advance the remark-
able argument that Robichaud’s uncontradicted trial testimony—
which resulted in his eventual acquittal as a matter of law by this
court—was a fabrication concocted by him as a consequence of
conversations with his former criminal defense attorney, in
furtherance of a fraud (upon the criminal court) and the commis-
sion of a crime (perjury during the criminal trial). To this end
they rely on this exception to the attorney-client privilege:
““There is no lawyer-client privilege under this section when . . .
[t]he services of the lawyer were sought or obtained to enable or
aid anyone to commit or plan to commit what the client knew was
acrime or fraud.”’ § 90.502(4), Fla. Stat. (1995).

To meet this statutory exception, Kennedy and Dubord must
allege and produce prima facie evidence that Robichaud affirma-
tively sought the advice of counsel to procure a fraud. See Florida
Mining & Materials Corp. v. Continental Cas. Co., 556 So. 2d
518, 519 (Fla. 2d DCA 1990); see also Shell Oil Co., 638 So. 2d
at 1050 (holding that ‘‘[w]hen communications appear on their
face to be privileged, the party seeking disclosure bears the bur-
den of proving that they are not’’). Expansion of this exception to
permit the disclosure of attorney-client communications based
upon a mere assertion of a fraudulent design, which is all that our
available record suggests, would virtually eliminate the attorney-
client privilege in any suit where there was any allegation of
fraud or misrepresentation. See Florida Mining, 556 So. 2d at
519.

Kennedy and Dubord allege in their response to the petition
for writ of certiorari that Robichaud *‘used his communications
with the public defender’s office for the purpose of getting advice
for his future commission of a fraud or crime’’ and that these
confidential communications resulted in his ‘‘tailored
testimony’’ in the criminal trial. They point to no evidentiary
basis in support of this proposition presented to the trial court,
and rely instead in defense of the trial court’s order upon con-
¢lusory accusations of criminal conduct on the part of Robichaud,
while not disclaiming criminal complicity as well on the part of
former defense counsel. With nothing before this court but these
extraordinary allegations, we have no choice but to determine
that the trial court’s order requiring disclosure of communica-
tions presumptively protected by the attorney-client privilege
~ departed from the essential requirements of law. -

Certiorari granted and the order of the trial court requiring
disclosure of attorney-client communications quashed. (CAMP-
BELL, A.C.J., and WHATLEY and NORTHCUTT, JJ., Con-
cur.) a

Criminal law—Evidence—Search and seizure—Error to sup-
press methamphetamine and drug paraphernalia obtained dur-
ing lawful search of defendant’s car incident to arrest on out-
standing warrant—Error to conclude that where an individual
has exited a vehicle and subsequently is arrested on outstanding
warrant, search of vehicle is unlawful—Circumstances of instant
case clearly fell within Belton rule that when a law enforcement
officer has made lawful custodial arrest of occupant of automo-
bile officer may, incident to arrest, search the passenger com-
partment of that vehicle—Nexus between arrest of occupant of
vehicle and subsequent search of that vehicle is not required—
Defendant does not have to be in vehicle at time of arrest and
subsequent searchin order for search to be valid

STATE OF FLORIDA, Appellant, v. ROBERT A. THOMAS, Appellee. 2nd
District. Case No. 97-03576. Opinion filed May 15. 1998. Appeal from the
Circuit Court for Polk County; Robert E. Pyle, Judge. Counsel: Robert A.
Butterworth, Attorney General, Tallahassee, and Patricia E. Davenport, Assis-
wnt Attorney General, Tampa, for Appellant. James Marion Moorman, Public
Defender, and Cynihia J. Dodge, Assistant Public Defender, Bartow, for Ap-
pellee.

(PARKER, Chief Judge.) The State appeals the final orde
granting Robert A. Thomas’s motion to suppress methamphet.

amine and drug paraphernalia obtained as a result of a search of -

Thomas’s car incident to an arrest on an outstanding warrant. We
reverse based upon New York v. Belton, 453 U.S. 454 (1981).

The following evidence was adduced at the hearing on the
motion to suppress. Detective Maney was sent to the residence of
Mr. and Mrs. Crall on information that marijuana was being sold
from the residence. Maney knocked on the door, talked to the
owners of the residence, and obtained consent to search the resi-
dence. Upon arrival, Maney had no intent to make an arrest.
After Maney located marijuana inside the residence, the narcot-
ics detectives arrived.

While the detectives were still in the residence, Maney sat
outside the residence in his patrol car. Maney observed Thomas
drive up to the house, park his car in the driveway, and get out.
As Thomas walked toward the rear of the car, Maney got out of
his vehicle and met Thomas at the rear of Thomas’s car. Maney
asked Thomas his name and whether he had a driver’s license.
Maney made the request because Thomas was in the driveway of
a residence where arrests were being made for narcotic offenses.
At that time, Maney had no idea that there were narcotics in
Thomas’s car. ‘

A check of Thomas’s driver’s license reflected an outstanding
warrant. Maney arrested Thomas and took him inside the Crall

“residence. Maney then went back outside and searched the car

incident to Thomas’s arrest. As soon as Maney opened the
driver’s door of the car, he found a baggie with some type of
white residue. Maney also found three small bags of a white
substance in the glove box. All of the baggies tested positive for
methamphetamine. Five minutes elapsed between the time that
Thomas exited his car until Maney searched the car.

Following a hearing, the trial court granted the motion to
suppress based on State v. Howard, 538 So. 2d 1279 (Fla. 5th
DCA 1989). The trial court concluded that where an individual
has exited a vehicle and subsequently is arrested on an outstand-
ing warrant, a search of the vehicle is unlawful. We conclude that

- this finding was error.

The law is well settled that when a law enforcement officer has
made a lawful custodial arrest of the occupant of an automobile
that an officer may, incident to the arrest, search the passenger
compartment of that vehicle. See Belton, 453 U.S. at 460. This
court consistently has applied the rule contained in Belron recog-
nizing that a court may not determine on a case-by-case basic
whether the interior of an automobile is within the scope of a
search incident to an arrest. See Chapas v. State, 404 So0.2d 1102
(Fla. 2d DCA 1981); see also State v. Smith, 662 So.2d 725 (Fla.
2d DCA 1995).

There does not have to be a nexus between the arrest of the
occupant of a vehicle and the subsequent search of that vehicle.
Moreover, a defendant does not have to be in the vehicle at the
time of the arrest and subsequent search in order for the search to
be valid under Belton. See State v. McLendon, 490 So. 2d-1308,
1309 (Fla. 1st DCA 1986) (court will not ‘‘distinguish between
arrests of persons in the car from arrests of persons recently
vacating the car . . ..”"). As noted by the court in State v. John-
son, 696 So. 2d 880 (Fla. 5th DCA 1997), the occupant of a
vehicle cannot avoid the consequence of the Belton rule merely
by stepping outside the automobile as officers approach. The
circumstances in this case clearly fall within the Belton rule.

In this case, the trial court relied on Howard, 538 So. 2d 1279.
In Howard, the police officer knew that there was an outstanding
warrant for the defendant and followed the defendant’s vehicle.
The defendant stopped at a convenience store and exited his
vehicle. At that time, he saw the officer and immediately placed
the pouch that he was carrying back into his vehicle and locked
the vehicle. The police officer approached the defendant and
placed him under arrest. The officer refused to let the defendant’s
brother, who had just arrived, take the defendant’s car keys. A
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»arch of the defendant’s vehicle revealed contraband. The Fifth
istrict Court, citing State v. Bennett, 516 So. 2d 964 (Fla. 5th
. -CA 1987), concluded that the search of the defendant’s vehicle
-as not a search incident to a valid arrest. See Howard, 538 So.
dat 1280.
The trial court’s reliance on Howard is misplaced. In a more
scent Fifth District Court decision, State v. Saufley, 574 So. 2d
207 (Fla. 5th DCA 1991), the Fifth District upheld the search of

vehicle incident to an arrest. The defendant was observed driv-
1g in an erratic manner. After the defendant stopped and exited
1¢ vehicle, he appeared to have difficulty maintaining his bal-
nce and exuded the strong smell of alcobol. The defendant was
rrested for driving under the influence. When the officer placed

im in the patrol car, the defendant’s girlfriend accosted the -

fficer. Two or three minutes elapsed before the officer finally
sas able to search the vehicle at which time he found cannabis.
ee id. at 1209.

The defendant argued that because he was arrested after he
vas outside the vehicle, the search was not incident to the arrest.
‘he Fifth District Court disagreed, applying Belton. See id.
‘urthermore, the court noted that the defendant’s reliance on
Jennert was misplaced because the court had held in Bennert that
1 arrest which was a pretext to carrying out a preplanned, war-
antless search of a vehicle could not validate the subsequent
earch. See id.

We can think of few incidents where a driver will not be out of

he vehicle when an arrest is made. Therefore, as long as the

rrest is not under a preplanned pretext to conduct a warrantless
earch of the driver, we conclude that the bright line test in Belton
ipplies. Thomas’s arrest was not a pretext to carry out a pre-
Jlanned warrantless search of his vehicle. The officer did not
ollow Thomas to the Crall residence because the officer knew of
m outstanding warrant for his arrest, nor was Thomas under
surveillance which provided the officer with an opportune time to
:ffect his arrest. -

Accordingly, the trial court erred in suppressing the evidence

sbtained during a lawful search incident to an arrest. The order is.
eversed. (CAMPBELL and QUINCE, JJ., Concur.)

®oook % .

[axation—Documentary stamp—Error to assess additional
locumentary stamp tax on conveyances of eight unencumbered
:ondominium units to corporation formed for purpose of taking
iitle to condominium units—Because corporation was not pur-
-haser within meaning of statute, which provides that purchaser
" >freal estate is required to pay documentary stamp tax, no addi-
:ional taxes were due—Where beneficial ownership of land re-
mained unchanged, corporation paid nething for transfer of
zondominiums, and owners received nothing from corporation
chat they did not already have, conveyances were mere book
:ransactions and not sales to purchaser as contemplated by stat-
ute, even though transactions effected change in legal ownership
of property and stock issued by corporation acquired value
equivalent to that of real property transferred

KURO, INC., Appellant, v. STATE OF FLORIDA, DEPARTMENT OF
REVENUE, Appellee. 2nd District. Case No. 97-03021. Opinion filed May 15,
1998. Appeal from the State of Florida, -Department of Revenue. Counsel: C.
Samuel Whitehead, Sarasota, for Appellant. Robert A. Butterworth, Attorney
General, Tallahassee, and James McAuley, Assistant Attorney General, Talla-
hassee, for Appeliee.

(THREADGILL, Judge.) Kuro, Inc., challenges a final order of
the Department of Revenue (DOR), which assesses an additional
documentary stamp tax of $4,207, collectively, on conveyances
of eight unencumbered condominium units to Kuro. The final
order concluded that stock issued by Kuro in exchange for the
condominiums constituted consideration therefor, and that, pur-
suant to the applicable statutes and rules, such consideration was
equal to the fair market value of the condominiums, which was
$618,000. The documentary stamp tax was thus based on that
amount. We conclude that the assessment of the additional tax

was error and reverse. '

The condominiums involved herein were acquired by Kurt
and Ronald Rabau, father and son, in 1991. In 1994, the Rabaus
incorporated Kuro for the purpose of taking title to the condomin-
ium units, so as to avoid exposure to potential personal liability
arising from the management of -the eight rental units. After
forming Kuro, the Rabaus transferred each of the condominiums
to Kuro by warranty deed. Each deed recited nominal consider-
ation of $10. Kuro thus paid the minimum documentary stamp
tax on each transaction. Thereafter, DOR conducted an audit and
determined that additional documentary stamp taxes were due.
Kuro filed a protest, which culminated in a formal hearing before
an administrative law judge. The administrative law judge found
that a taxable exchange occurred and recommended the assess-
ment of additional documentary stamp taxes. The DOR entered a
final order, adopting the recommendations of the administrative
law judge, and Kuro timely appealed.

Section 201.02(1), Florida Statutes (1993), provides that a
purchaser of real estate is required to pay a documentary stamp
tax of $.70 on each $100 of consideration paid for the property.
Section 201.02(1) further provides:

For purposes of this section, consideration includes, but is not

limited to, the money paid or agreed to be paid; the discharge of

an obligation; and the amount of any mortgage, purchase money
mortgage lien, or other enciitmbrance, whether or not the under-

. lying indebtedness is assumed. If the consideration paid or given
in exchange for real property or any interest therein includes
property other than money, it is presumed that the consideration
is equal to the fair market value of the real property or interest
therein.

According to DOR rules promulgated pursuant to section
201.02(1), ¢ ‘[plroperty other than money’ includes, but shall
not be limited to, property that is corporeal or incorporeal, tangi-
ble or intangible, visible or invisible, real or personal; everything
that has an exchangeable value or which goes to make up wealth
or estate.”’ Fla. Admin. Code R. 12B-4.012(2)(b). *‘A convey-
ance of realty to a corporation in exchange for shares of its capital
stock, or as a contribution to the capital of a corporation, is sub-
ject to tax.”’ Fla. Admin. Code R. 12B-4.013(7). Both of the
foregoing rules reference the presumption set forth in section
201.02(1), that consideration for property other than money “‘is
equal to the fair market value of the real property.’” Fla. Admin.
Code R. 12B-4.012(2)(a); 12B-4.013(7). ‘

Based on the evidence the parties stipulated to during the
administrative proceeding, we conclude that Kuro was not a
purchaser within the meaning of section 201.02(1) and, thus, no
additional taxes were due. Section 201.02(1) applies to transfers
of real estate. for consideration to a “‘purchaser.”” In Florida
Department of Revenue v. De Maria, 338 So. 2d 838 (Fla. 1976),
the supreme court defined ‘‘purchaser’’ under the statute as *‘one
who obtains or acquires property by paying an equivalent in
money or other exchange in value.”’ Id. at 840. In this instance,
Kuro paid nothing for the transfer of the condominiums. The
DOR argues that, under the statute and the rules, the stock issued
by Kuro constituted consideration of property other than money,
which was presumed to be equal to the fair market value of the
condominiums. The presumption enunciated in the statute and
the DOR rules, however, is a rebuttable presumption, which
Kuro did in fact rebut in this instance.

The record shows that the conveyances here were for the
benefit of the Rabaus, who were merely availing themselves of
the advantages of incorporation. Though the transactions effect-
ed a change in the legal ownership of the property, the beneficial
ownership of the land remained unchanged. These were thus
mere book transactions and, otherwise, were not sales to a pur-
chaser, as contemplated by section 201.02(1). See State ex rel.
Palmer-Florida Corp. v. Green, 88 So. 2d 493 (Fla. 1956).

At the time the deeds herein were transferred and recorded,
the Rabaus owned all of the real estate and all of Kuro’s stock.

A=
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STATEMENT OF THE CASE AND FACTS

The Appellee does not disagree with the Appellant’s statement

of the case and facts.



SUMMARY OF THE ARGUMENT

The trial court was correct in granting the Appellee’s motion

to suppress evidence found in his car. The Appellee had driven
into a driveway of a house in which officers had found contraband.
The Appellee got out of his car and went to the rear passenger
side. The officer, knowing he did not have any basis to detain the
Bppellee, agked the Appellee for identification. The officer
radioed the information and discovered an outstanding warrant for
the Appellee. The.Appellee was taken into custody and brought into
the house. The car was then searched. The search of the automo-
bile could not be justified under Belton because the Appellee was
outside the car before the officer approached, and there was no
evidence to show the Appellee exited the car upon seeing the
officer. Belton allows law enforcement to presume the entire
interior and containers of the car are in reach of a suspect only
if the suspect is approached by the officers while he is still in
the automobile. 1In this case, because he was outside the automo-
bile before the officer approached, the Chimel analysis applies and
the Appellee’s car could not have been searched because it was not
within the immediate surrounding area into which he could have

reached.
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ARGUMENT

ISSUE
WHETHER THE TRIAL COURT ERRED IN
SUPPRESSING EVIDENCE OBTAINED AS A
RESULT OF THE SEARCH OF APPELLEE’S
VEHICLE INCIDENT TO ARREST.
The trial court was correct in granting the Appellee’s motion
to suppress the evidence in this case. The trial court’s order

comes to this Court with a presumption of correctness. Savadge V.

State, 588 So. 2d 975 (Fla. 1991); DeConingh v. State, 433 So. 2d

501 (Fla. 1983). The appellate court must interpret the evidence
and reasonable inferences and deductions in a manner most favorable

to sustaining the trial court’s ruling. Owens v. State, 560 So. 2d

207 (Fla. 1990), cert. denied, 498 U.S. 855, 111 s.Ct. 152, 112

L.Ed.2d 118 (1990).

In this case, the Appellee had parked his automobile in the
driveway. He got out of the car and went to the rear passenger
side of the vehicle. The officer contacted the Appellee as he

stood at the rear passenger side of the vehicle. (R117) The trial

court granted the motion on the authority of State v. Howard, 538
So. 2d 1279 (Fla. 5th DCA 1989). 1In Howard, the officer followed
a defendant for whom he knew a warrant had been issued. The
defendant got out of the car with a pouch in his hand. He saw the
police officer, put the pouch back into the car, and locked it.
The officer then detained the defendant to verify the warrant.
When the officer obtained verification, the defendant was arrested.
The defendant asked his brother to take his keys and not to let the

3
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police search the car. The officer got the keys first and searched
the vehicle which contained contraband. The court held that the
gearch was not incident to arrest because there was "no valid need
or reason" to search the defendant’s car incident to arrest. The
gsame is true in this case.

The trial court was correct in concluding that Howard was "on
all fours." (R130-131) That is because, in contrast to other
cases cited by the Appellant, the Appellee had gotten out of the
vehicle he had parked and closed on his own before the officer
approached.

For example, in State v. Smith, 662 So. 2d 725 (Fla. 2d DCA

1995), the defendant was the driver of a car in which his passenger
was arrested. This Court noted that the passenger was arrested and
removed from the front passenger seat-- meaning the arrestee was
still inside the car at the time of the arrest. The issue before
the court was whether or not the arrest of a passenger would

justify a search of the vehicle. This Court quoted New York v.

Belton, 453 U.S. 454, 460 (1981), for the proposition that "when a
policeman has made a lawful custodial arrest of the occupant of an
automobile, he may, as a contemporaneous incident of that arrest,
search the passenger compartment of that automobile."” (Emphasis
added.) Smith at 726.

The Appellant cites State v. Johnson, 696 So. 2d 880 (Fla. 5th

DCA 1997), for the proposition that the occupant of a vehicle
cannot avoid the consequences of the Belton rule by stepping

outside of the automobile as the officer approaches. In Johnson,



the vehicle was parked in a parking garage. As officers on
bicycles approached, the occupants of the vehicle got out of the

car. The officer asked if he could talk to the driver. The driver
approached and placed his hand in his pocket. When the officer
asked the driver to remove his hand from his pocket, the driver
actually emptied his pocket to reveal contraband. Id. at 882.
Johnson can be distinguished from this case because it seems the
occupants in Johnson got out of the car at the sight of the
officers approaching. That would be the logical conclusion to be
drawn from the court’s statement that the "occupants" could not
avoid the consequences of Belton by exiting the vehicle.®' 1In this
case, when the Appellee drove up to the house the officers were
already there. (R117) Detective Maney said he was parked outside
the residence when the Appellee arrived. (R117) He was 1in
uniform. (R25) The Appellee got out of the car and approached the
right rear of the car before the detective got out of his car and

approached. (R117) Maney arrested the Appellee, placed him in

1 gee People v, Savedra, 907 P. 24 596 (Colo. 1995), in which
an officer was looking for a suspect with outstanding warrants. He
drove into the apartment complex where the suspect lived and saw
two men sitting in a pick up truck backed into a parking space.
The two men got out of the truck when they saw the officer. The
officer pulled in front of the truck and made contact with the men
in the area in front of the truck and asked for identification.
The officer took the men’s identification cards and discovered a
warrant for the defendant and that his license had been revoked.
He returned to the men and arrested the defendant. By that time,
approximately five minutes had passed. The defendant was handcuf-
fed and placed in the patrol car. The officer then looked under
the driver’s seat and discovered contraband. Id. at 597-598.

The Savedra court reasoned that because the men jumped out of
the truck at the sight of the officer, they could not avoid the
consequences of Belton.

A-1/



Ty

handcuffs, and took him in the house. (R120) Maney then returned
to the car to search it. (R118, 121)

It is also important to note that the Florida Supreme Court

has accepted jurisdiction to review Johnson. Johnson v. State,

Case no. 91,328, review granted November 17, 1997. Although review
was granted on another issue (the requesf for the defendant to
remove hig hands from his pocketsg), the Supreme Court has jurisdic-
tion to review the entire decision.

In State v. McLendon, 490 So. 2d 1308 (Fla. 1lst DCA), review

denied, 500 So. 2d 544 (Fla. 1986) cited by the Appellant, an
officer in another state was alerted to the fact that the defendant
who was wanted for murder, would be driving a Ford truck with a
specific license plate to a specific gas station to go to a
specific pay phone. The First District upheld the search of the
automobile even though the arrest took place 20 to 30 feet from
defendant’s truck, about three minutes after defendant exited truck
and entered the convenience store. The reasoniﬁg of the court that
Belton applied is wrong?; however, the facts of Mclendon make it
clear that the defendant could have been pulled over and arrested
because the officer had probable cause to believe the defendant
committed a murder. Assumedly for the safety of the officers and
the public, the officer followed the defendant in an inconspicuous
manner and waited until he got out of the truck and away from
innocent bystanders before apprehending him. In this case, the

Appellee was not suspected of any crime when he voluntarily got out

2 See argument below.
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of the car. He could not have been stopped or arrested in the car.
Another fact in McLendon distinguishes this case. Although not the
basis of the opinion, the facts of McLendon show the arresting
officer knew the homicide had been committed with a .25 caliber
automatic weapon. When McLendon was apprehended, the officer
brought him back between his car and the defendant’s car. At that
time, the officer saw a box of .25 caliber shells in plain view.

In State v. Saufley, 574 So. 2d 1207 (Fla. 5th DCA 1991),

cited by the Appellant, the defendant was seen driving in excess of
the speed limit and weaving back and forth across the road. The
defendant did not stop for two miles even thought the officer had
turned on his lights and siren. When the defendant stepped out of
the car, he had trouble with his balance, smelled of alcohol, and
appeared flushed with bloodshot eyes. Although the officer did not
search the car immediately, this case can be distinguished because
Saufley committed a crimé in the car as the officer pursued. These

facts are similar to those in Chapas v. State, 404 So. 24 1102

(Fla. 2d DCA 1981), in which the officer saw the defendant drive
into a closed park and the officer formed the opinion that he was
intoxicated.

Other courts have found that once a person exists his vehicle
voluntarily and is arrested outside, an officer does not have the

authority to search the vehicle. In State v. DeAngelis, 578 So. 2d

404 (Fla. 4th DCA 1991), the court held that the search of the
defendant’s BMW could not be justified as a search incidental to

arrest (even if the arrest had been valid) because the defendant
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had left his car in the parking lot and was arrested in the hotel

lobby.

The Appellant attempts to distinguish State v. Bennett, 516

So. 2d 964 (Fla. 5th DCA 1987), saying that the arrest of the
Appellee was not a pre-planned pretext to carry out a warrantless
gsearch of the vehicle. The Appellant does not mention, however,
that the Bennett court also rejected the state’s argument that the
search was lawful under Belton because the officer knew the
defendant was driving with a suspended license. The Bennett court
disapproved of the holding in McLendon, stating:

The distinction between Belton and the instant
arrest of Bennett for the driving offense is
that Bennett was not the occupant of the
vehicle at the time of his arrest as were the
defendants in Belton. Bennett had left his
car and was en route on foot to his apartment
when arrested. The state has adduced no
evidence of the distance between Bennett and
his vehicle at the time of his arrest. Given
a warrantless search, this burden at all times
was upon the state.

State v. McLendon, 409 So. 2d 1308 (Fla.
lst DCA), review denied, 500 So. 2d 544 (Fla.
1986), extended Belton to justify the search
of a truck where its driver was arrested
within a service station some 20 to 30 feet
away from the door of the truck and about
three minutes after he had been in the service
station. There is nothing in Belton or in the
prior Chimel® or Carroll* cases to justify
this extension.

The reasoning of both Howard and Bennett is correct. In these
cases, and in the instant case, there existed "no valid need or

reason" to search the vehicle. This is because Chimel v. Califor-

3

Chimel v. California, 395 U.S. 752 (1969).
* Carroll v. United States, 267 U.S. 132 (1925).

8
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nia, 395 U. S. 752 (1969), and not Belton, applies to a situation
in which a person leaves a vehicle and is then approached by police

and eventually arrested. See Lewis v. United States, 632 A. 2d 383

(D.C. App. 1993), in which the defendant parked his car, got out of
it and locked it, and started to walk away before the officer
initiated contact with him. The court held the search of the glove
compartment incident to an arrest for driving without a license was
invalid. In Lewis the officer was actually approaching the car
when the defendant got out of it. The two met about 15 to 20 feet
away from the car. 1In Lewis the court stated:

the rule of Belton is confined to cases where

the police confront, or at least signal con-

frontation, while a person is an "occupant of

an automobile," 453 U. S 460, 101 S. Ct. at

2864, although the police may remove the occu-

pant from the vehicle before actually making

an arrest or conducting a search. See id. at

459, 101 S. Ct. at 2863. Cases that fall

outside the scope of Belton are subject to the

case-by-case analysis inherent in Chimel’'s

test of the "area within [an arrestee’s] imme-

diate control." 395 U.S. at 763, 89 S. Ct. at

2040.
Id. at 385-386. The Lewis court then went on to conclude that
since the passenger compartment of the automobile was not within
the immediately surrounding area where the defendant could reach to

obtain a weapon or destroy evidence, the search was not valid under

Chimel. Lewis at 388, n. 10. The same is true in this case

because the Appellee was in back of the car and then handcuffed.
Lewis also cites Bennett (516 So. 2d 964) for the proposition

that Belton is inapplicable when the defendant is already walking
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away from his car at the time he is first encountered and arrested

by the police. Lewis, 632 A. 2d at 386 n. 7.

In United States v. Fafowora, 865 F. 2d 360, cert. denied, 493

U. S. 829 (1989), cited in Lewis, the defendants were unaware that
their car was being followed when they sped away after their
companion was arrested. They parked the car and got out of it
before law enforcement agents confronted them and arrested them
about one car length away. The agents immediately searched the car
and found drugs. The court stated as its rationale:

By applying a bright-line rule that the
passenger compartment lies within the reach of
the arrested occupant, Belton sought to "avoid
case-by-case evaluations" of whether the
defendant’s area of control within the automo-
bile extended to the precise place where the
policeman found the weapon or evidence. No
such ambiguity exists, however, where the
police come upon the arrestees outside of an

automobile. Under such circumstances, the
rationale for Belton’s bright-line rule is
absent; instead, the normal framework of

Chimel applies.
Id. at 362 (citations omitted). Thé court concluded its analysis
saying that because the passenger compartment of the car was not
within the immediate surrounding area into which either of the
defendants may have reached when the DEA agents caught up with
them, the search of the car was not valid as incident to the
arrest. Id.

In United States v. Hudgins, 52 F. 3d 115 (6th Cir. 1995),

cert. denied, 116 S. Ct 237 (1995), the court explained the

difference between a situation in which an occupant exits a car

voluntarily and one in which an officer stops a car. In Hudgins,

10 -
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the officer followed a car that had run a stop sign. Using a loud
speaker, the officer ordered the man get out of the car and told
him to go to the rear of the car. When stopped, Hudgins did not
have a valid license. He was arrested and placed in the patrol car
handcuffed. His car was searched. The court rejected the
defendant’s argument the search was not proper as incident to the
arrest, saying that a search of an automobile 1is generally
reasonable even if the defendant has already been removed from the
automobile and is under the control of the officer. The court
stated:

Where the officer initiates the contact with
the defendant, either by actually confronting
the defendant or by signalling confrontation
with the defendant, while the defendant 1is
still in the automobile, and the office subse-
quently arrests the defendant (regardless of
whether the defendant has been removed from or
has exited the automobile), a subsequent
gsearch of the automobile’s passenger compart-
ment falls within the scope of Belton and will
be upheld as reasonable. [citations omitted.]
. Our decisions have consistently upheld
the search of the passenger compartment of an
automobile when the officer initiated contact
with the defendant while the defendant was
still within the automobile later searched,
regardless of whether the defendant was ar-
rested while actually occupying the automobile
or after having recently been removed from the
automobile. . . . However, where the defendant
has voluntarily exited the automobile and
bequn walking away from the automobile before
the officer has initiated contact with him,
the cagse does not fit within Belton’s bright-
line rule, and a case-by-case analysis of the
reasonableness of the search under Chimel

becomes necessary.

Hudgins at 119 [emphasis added].
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In Commonwealth v. Santiago, 575 N.E. 2d 350 (Mass. 1991), the

officers had obtained a search warrant for the defendant’'s
residence. They waited outside the residence in unmarked vehicles
for the defendant to arrive. The defendant drove up and parked his
car on the street in front of his apartment. He opened his car
door and began to step out, making a motion underneath the driver’s
geat. After the defendant was out of the automobile, an officer
grabbed him and escorted him away from the vehicle. Another
officer was then told to look under the seat where he discovered
contraband. The Massachusetts Supreme Judicial Court held that the
search could not be upheld as incident to the arrest because the
defendant was already out of his car by the time the officers
approached and apprehended him. He was inside the apartment when
the actual search of the car took place. For that reason, the
automobile was no longer within the defendant’s immediate control
and there was no danger that he could draw a weapon or attempt to
conceal or destroy evidence within the car. Santiago, at 353-354.

In United States v. Strahan, 984 F. 2d 155 (6th Cir. 1993),

officers followed the defendant whom they knew was wanted for
robbery. They watched as he parked his car behind a lounge. The
officers believed the defendant rushed out of the car because they
recognized the police vehicle. BAn officer flew out of his car in
time to intercept the defendant who was headed for the lounge. The
officer apprehended the defendant about thirty feet from his car.
The car was then searched. The court held that because the

defendant was apprehended away from his vehicle, Belton did not

12
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apply. The court reasoned that the police did not make an arrest
of an occupant of the vehicle. For that reason, Chimel governed
the search of the car. Because the passenger compartment was not
within the defendant’s immediate control at the time of the arrest,
the search was not incident to a lawful arrest.

What is important in this case, however, is the fact we do not
know if the door to the car was locked. We also do not know, but
can assume, that the Appellee did not jump out of the car at the
sight of the officers as in and Johnson and Savedra (907 P. 2d
596). The Appellee drove up to a house at which an officer was
parked and there is no evidence to suggest he exited the car
because of the officer. The state had the burden of establishing
these facts but failed to do so. Bennett at 966. Under the
appropriate Chimel analysis, the officer could not search the car.
The officer admitted that at the time he approached the Appellee he
could only request identification because the Appellee had not done
anything wrong. (R117) The officer had no idea narcotics would be
in the vehicle. (R118) The officer was standing with the Appellee
at the rear of the vehicle when he arrested the Appellee. (R120)
The officer placed the Appellee in handcuffs and took him inside
the house. (R120) The car was not searched until after the
Appellee was taken into the house. (Chimel allows an officer to
search the person taken into custody and only the immediate
surrounding area into which he or she might reach in order to
obtain a weapon or destroy evidence. Chimel 395 U. S. at 763. The

Appellee could not reach into the car.
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This case should be affirmed because the Appellee was clearly
away from the car before any probable cause arose to arrest him.
At the time of his arrest the car was not within his immediate
control. However, if this Court is inclined to reverse this case,
the decision of this Court would be in conflict with the decisions
of the Fourth District in State v. DeAngelig, 578 So. 2d 404 (Fla.

4th DCA 1991), and the Fifth District in State v. Bennett, 516 So.

2d 964 (Fla. 5th DCA 1987), and State v. Howard, 538 So.2d 1279

(Fla. 5th DCA 1989). 1In such a circumstance, the Appellee would

ask that this Court certify conflict to the Florida Supreme Court.
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