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PRELIMINA RY STATEMENT 

Petitioner, State of Florida, was the Prosecution in the 

Criminal Division of the Nineteenth Judicial Circuit, In and For 

Indian River County, Florida and Respondent, Mr. Donald Solomon, 

was the Defendant in t h e  trial cour t  and the Appellant on appeal to 

the Four th  District Court of Appeal. 

In the brief, the parties will be referred to as they appear 

before this Honorable Cour t .  

The symbol lIR1l  will denote Record on Appeal. 

The symbol “PB” will denote Petitioner’s Brief on the Merits. 
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STATEMENT OF THE CASE AND FACTS 

Respondent, Mr. Solomon, accepts petitioner’s statement of t h e  

case and fac ts .  
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SUMMAR Y OF THE ARGmE NT 

Notwithstanding this honorable court's recent decision in Mays 

v. State, No. 9 0 , 8 2 6  ( F l a .  Ju ly  16, 1998), respondent argues t h a t  

the imposition of 265 months in prison which exceeds his 

\\recornmended sentence" of 212 months in prison is illegal and 

Utes excessive in contravention of Section 921.001(5), Florida S t a t  

'da Ptatutes (1995). The (1995) and Section 921.0014 ( 2 ) ,  Fl or1 

Fourth District so held in the instant cause. 

On remand, Respondent should be resentenced by the trial judge 

to no more than 212 months in prison which is Respondent's 

"recommended sentence" under the  applicable guidelines rules and 

statutes, not the top of Respondent's presumptive and guidelines 

sentence '\range" or 265 months in prison as suggested by 

Petitioner-State of Florida in its Brief on the Merits. 
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ARGUMENT 

THE FOURTH DISTRICT'S OPINION IN THE 
INSTANT CASE SHOULD BE AFFIRMED BECAUSE 
THE SENTENCING JUDGE REVERSIBLY ERRED IN 
IMPOSING AN ILLEGAL PRISON SENTENCE THAT 
EXCEEDED RESPONDENT'S RECOMMENDED GUIDELINE 
SENTENCE UNDER THE FLORIDA SENTENCING 
GUIDELINES. 

Notwithstanding this Honorable Court's recent decision in Mays 

v. State, No. 90,826 (Fla. July 16, 1998), respondent respectfully 

submits that this court should affirm the decision of the Fourth 

Distrcit Court of Appeal on the grounds stated herein. 

Respondent, Mr. Solomon, was scored pursuant to the Eh. 13. 

Crim. p. 3.703 sentencing guidelines to a 'total sentence points" 

of 240 which results in \\a recommended guideline" sentence of 212 

state prison months. R 7 8 .  In turn, Respondent's "presumptive 

guidelines sentence" is 265 maximum state prison months and 159 

minimum state prison months due to the 25% multiplier. R 7 8 .  

However, the statutory maximum for the offense charge was sixty 

(60) months in prison. 

Respondent respectfully submits that the 265 month sentence 

imposed upon him by the sentencing judge was illegal and excessive 

because it exceeds his 'recommended sentence" (212 months in prison) 

in contravention of the express provisions of both Section 

921.0014 ( 2 )  , F1 ori  d;l %a tutes (1995) and Section 921.001 ( 5 ) ,  

4 



F l o r i d  a Statutes (1995). 

Section 921.0014 ( 2 )  provides in pertinent part: "The 

reawd in state prison months may be inc recommended 

by up to, and including, 25 percent or decreased by up to, and 

including, 25 percent, at the discretion of the court." [e.sl  . 

Obviously, the recommended sentence is the "state prison months', 

f o r  which a trial judge could increase or decrease 25% to obtain a 

defendant's 'presumptive guideline sentence" range. 

Section 9 2 1 . 0 0 1  (5) , F l o r ~  'da  Statutes (1997) only authorizes the 

imposition of "a recommended sentence" "jf" it exceeds the 

statutory maximum. said statute provides: 

If a recommended ence under the guidelines 
exceeds the maximum sentence otherwise 
authorized by s .  775.082, the sentence under 
the guidelines must be imposed, absent a 
departure. If a departure sentence, with 
written findings, is imposed, such sentence 
must be within re1 want maximum - 

. I  t&ns p rovided in s . 7 7 5 . 0 8  2.  

[-hasis Added I .  

Under the applicable 3 . 7 0 3  sentencing guidelines rules, a 

"recommended sentence" is determined by the t o t a l  sentence points 

minus 28 points. See Section 921.0014 (21 ,  Florida SULUkSS (1995) ; 

Rule 3.703 (d) ( 2 6 ) .  A departure sentence is \'[a] state prison 

sentence which varies upward or downward from t h e  recommende d 
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guidelines Drison sentence by more than 25 percent. I . I /  See Section 

921.0016 (1) (c) , Florida Statutes (1995) [Emphasis Added] ; See also 

Rule 3,703 (d) (28) ('A state prison sentence that deviates from L k  

recommended p rison sentence by more than 25 percent...") [Emphasis 

Added] ; Rule 3.703 (d) (29) ('If a split sentence is imposed, the 

incarcerative portion of the sentence must not deviate more than 25 

percent from the recommendd gu idelines prisoa sente nce . I/ ) . 

[Emphasis Added]. 

Therefore, Respondent's ''recommended guidelines sentence" was 

212 months in prison. See Section 921.0014 (2) ; Myers v. Staff-, 

m. The Fifth District in U v s  v. S t a t e ,  693 So. 2d 52 (Fla. 

5th DCA 1997) , expressly stated that: "Mays was convicted of a 

third degree felony and under the sentencing guidelines, his 

xecommended se ntencJ nq was 50.85 months to 84.74 months 

incarceration, with a recommended w t e n c  e of 67.8 months.'' w, 
693 So. 2d at 5 2 .  [Emphasis Added], The Fifth District in Mays 

correctly s ta ted  that Mr. Mays' recommended guideline sentence was 

67.8 months in prison. Likewise, in Green v. State , 691 So. 2d 502 

(Fla. 5th DCA) , a. gra nted, 699 So. 2d 1373 (Fla. 1997), the 

Fifth District expressly noted in its opinion that : "Green's "total 

sentence points," as defined by Florida Rule of Criminal Procedure 

3 - 7 0 2  (d)  (15) , aggregated 93.8 points, which total represents, after 
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deducting 28 points pursuant to Rule 3 -702 (d) (16), a recommended 

state srison term of 65.8 months." [Emphasis Supplied] . 

The First District in Roberts v. State, 677 So. 2d 309 n.2 

(Fla. 1st DCA 199612, the Second District in Garcia v. Stat e l  666 

So. 2d 231 n.1 (Fla. 2d DCA 1995), the Fourth District in both 

Jenkins v. State , 696 So. 2d 893 (Fla.4th DCA 19971, and Myers v. 

v, State I Susral State, supra,  and the Fifth District in both Mays 

and Green v. State , m, all expressly stated in their opinions 

that a criminal defendant's recommended sentence was the precise 

state prison months obtained after subtracting the 28 points. If 

Petitioner-State is looking for a consensus this is the finding 

that four of five district courts of appeal have agreed upon in 

written opinions. 

After reaching the initial correct result that a 
defendant's recommended sentence is based on the total sentence 
points, the Fifth District in Green unfortunately went on to affirm 
the 72 month sentence imposed upon the defendant because it was not 
a guidelines departure sentence. However this is a totally 
separate issue. [See discussion, infra.] 

2 .  'Under the 1994 Guidelines, a departure sentence is l1[a1 
state prison sentence which varies upward or downward from the 
recornmended guidelines prison sentence by more than 25 percent.. . . 
§ 921.0016 (1) ( c )  , Fla. Stat (1993); P .  3.702 (d) (18). 
Here the "recommended guidelines prison sentence" was 46 months. 
( R .  at 14, 57.)" Roberts , 677 So. 2d at 309 n.2. 
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Section 921.0014 ( 2 )  , F l o r i Q  Statutes (1997), specifies that 

recommended ,s uideline se ntencps are obtained as follows: 

( 2 )  Recommended sentences: 

''If the total sentence points are less than or 
equal to 40, the recnmm ended sentence shall 
not be a state prison sentence; however, the 
court, in its discretion, may increase the 
total sentence points by up to, and including, 
15 percent. 

If the total sentence points are greater than 
40 and less than or equal to 52, the decision 
to incarcerate in a state prison is left to 
the discretion of the court. 

If the total sentence points are greater than 
52, the sentence must be a state prison 
sentence calculated by total sentence points. 
A state prison sentence is calculated as 
follows: 

State prison months = total sentence points 
minus 2 8 .  

The recornmende4 B entence length in state 
prison months may be increased by up to, and 
including, 25 percent or decreased by up to, 
and including, 25 percent, at the discretion 
of the court. The recommended pente  nce length 
may not be increased if the total sentence 
points have been increased for that offense by 
up to, and including, 15 percent. If a 
recommended sentence under the guidelines 
exceeds the maximum sentence otherwise 
authorized by s. 775.082,  the gent en ce 
recornmended under the guidelines must be 
imposed absent a departure. 

If the total sentence points are equal to or 
greater than 3 6 3 ,  t he  court may sentence the 
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offender to life imprisonment. An offender 
sentenced to life imprisonment under this 
section is not eligible for any form of 
discretionary early release, except pardon, 
executive clemency, or conditional medical 
release under s. 9 4 7 . 1 4 9 . "  

[Emphasis Supplied] * 

First and foremost, penal statutes must be strictly construed 

and any doubt as to its language should be resolved in favor of the 

accused against the state. See Section 775,021 (1) , Florida 

Statutes (1997) ; State v. Wershow, 343 So. 2d 605, 6 0 8  (Fla. 1977); 

Gilbert v. State, 680 So. 2d 1132 (Fla. 3d DCA 1996) This 

principle of strict construction is not merely a maximum of 

statutory construction it is firmly rooted in the fundamental 

principles of due process. Dunn v. United State , 442 U.S. 100, 102 

S.Ct. 2190 (1979). This principle of strict construction of penal 

laws applies not only to interpretations of the substantive ambit 

of criminal prohibitions, but also to the penalties they impose. 

Trotter v. State, 576 So. 2d 691, 694 (Fla. 1990). 

Second, in interpreting a penal statute the familiar rule of 

lenity controls. Lenity applies "not only to interpretations of 

the substantive ambit of criminal prohibitions, but also the 

maltjes they impose ." Losan v. State , 666 So. 2d 260, 261 (Fla. 

4th DCA 1996). The rule of lenity applies to an interpretation of 
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the Florida sentencing guidelines. See Jtpwis v. State , 574 So. 2d 

245, 246 (Fla. 2d DCA 1991). 

Third, as noted, the First District in R D b e r t s I  677 

So. 2d at 309 n.Z3, the Second District in Garcia v. Sta te, 6 6 6  So. 

2d at 231 n.1, the  Fourth District in both Jenkins v. State, 

and Mvers v. State, and the Fifth District in both Mays V. 

State, SUDTa, and Green v. Sta te, supra, all expressly stated in 

their opinions that a criminal defendant s 

was the state prison months obtained after subtracting the 2 8  

points. 

The Fourth District in Jenki ns I explained that the 

defendant's "recommended sentence" was determined by subtracting 

28 from the "total sentence points": 

We affirm appellant's conviction but reverse 
appellant's sentence. The state concedes that 
a mathematical error was made in the 
scoresheet calculation. Using the correct 
total sentencing points would r e s u l t  in a 

months, rather than the 40 months which was 
recommended state prison sentence of 37 

.'Under the 1994 Guidelines, a departure sentence is I t  [a1 
state prison sentence which varies upward or downward from the 
recommended guidelines prison sentence by more than 25 percent . . . . I 1  

§ 921.0016(1) ( c )  , Fla.Stat . (1993) ; F1a.R.Crim.P. 3.702(d) (18). 
H e r e  the "recommended guidelines prison sentence1' was 46 months. 
(R. at 14, 5 7 . ) "  Roberts , 677 So. 2d at 309 n.2. 
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imposed. The state urges, however, that the 
error is harmless, because the sentence 
falls within the variation permitted by 
Florida Rule of Criminal Procedure 
3 . 7 0 3 ( 2 5 ) .  See also Sec. 921.0014, 921.0016, 
Fla. Stat. (1995). As we stated in Shabazx 
v. State, 674 So. 2d 920 (Fla. 4th DCA 
1996), we are unable to conclude that 
appellant's sentence would have been the same 
had the trial court utilized a correctly 
calculated scoresheet. This case involves the 
new procedure f o r  calculating sentences where 
an exact amount Q.Z state prison months is 
calculated. Then a range is  calculated from 
that figure. In t h e  instant case, the court 
sentenced appellant to the recommended atate 
l2LkLm S139nt hs did & increase Irj_s? 
sentence wjthin range allowed. 

- Id. at 3 9 0 - 3 9 1 .  [ e . s l .  

In Myers v. State, supra,  the Fourth District articulated the 

basis for this definition of "a recommended sentence": 

Under section 921.0014 ( 2 )  , the nature of the 
recommended se ntence dese nds P n L h ! z t o t a l _  
goints assessed: if the points are under 
40, the court may not sentence to state 
prison but may increase the point total by up 
to 15%; if the points are between 40 and 
52, the court may in its iscretion 
imprison; if the points are greater than 52 
the court must imprison; and if the points 
are greater than 362 the court may imprison 
for life. Here the soints yere a, rn the 
recommended EeakrGGu-201months, 
PT JJiLELvears. 

The highlighted text of section 
921.0014(2), above, also demonstrates the 
error in defendant's argument "that the term 
'recommended sentence' is used to mean 
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g&g&F-'ncmq ramp t h a t  the trial court must 
utilize absent a departure." Le.s.1 
xealitv, under tki_x sta Lute the recommended 
pent enc e i s theprec ixenumbar- ,  
e x n r e s s e d h U c a s e ( w h e r e r n t o t a l  

m" m months is thus a ssp2aLLG 

i m d € U L a . r a n c r e .  

exceeds as minus a. "reco mmended 

sentem &aRX!Zc i s e ,  fixed number months, 

. .  

u. at 8 9 6 .  [Emphasis Added]. 

Fourth, Section 921 * 001 ( 5 )  expressly states \'af/ recommended 

sentence JX& the recommended guideline sentence. The use of the 

article "a,, by the Florida Legislature indicates that they are 

referring to a single item, Grap in v. State, 450 So. 2d 480, 482 

(Fla. 1981), not a group or multiple items. 

Fifth, the Florida Legislature did not use the word "RANGE" or 

the phrase "recommended range." If the Florida Legislature wanted 

a trial judge to have the discretion to exceed the statutory 

maximum sentence by imposing any sentence within the defendant's 

presumptive guidelines sentence " sanse " 'recommended they 

could have clearly done so. See Section 921.001(6) (referring to 

'the range recommended by t h e  guidelines'). 

In light of the above decisions coupled with the doctrines of 

strict construction and lenity, the application of Section 

921.001(5) is straight forward and uncomplicated. 

(1) . First, the parties obtain the defendant s recommended 
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sentence by subtracting 28 points from the defendant's "total 

sentence points". See Section 9 2 1 . 0 0 1 4 ( 2 ) ;  Myers; Jenkins; 

Roberts; Mays; Green. 

(2). Then if this recommended sentence is more than the 

statutory maximum then the trial court in his or her discretion can 

impose this spec ific sentence upon the defendant. See Myers v. 

State, 696 So. 2d at 896-897. 

(3). If the specific recommended sentence is ~ P R S  than the 

statutory maximum then the statutory maximum controls. 

Thus, this statute is very straight forward and easy to apply. 

There is no indication in this penal statute t h a t  the trial 

judge could first apply the 25% upward multiplier found in Rule 

3.703 (d) (26) and then sentence a defendant to the very top of this 

presumptive guidelines consistent with Sections 921.001(5), 

921.0014 ( 2 )  , and the rule counterpart, Rule 3.703 (d) (26) . 
It must be noted that the Third District has looked at the 

identical language of this statute and proclaimed that the phrase 

'' a recommended sentence" is really the range provided f o r  on the 

sentencing guidelines. See Mar tinez v. State , 692 So. 2d 199 

(Fla. 3d DCA 1997), m. dismissed , 697 So. 2d 1217 (Fla. 1997). 

In essence, the Third District rewrote this penal statute and 

utterly failed to apply lenity and the doctrine of strict 

13 



construction that doubt must be resolved in favor of the 

accused. See Section 775.021, Florida Statutps (1997) ("The 

provisions of this code and offenses defined by other statutes 

shall be strictly construed; when the language is suspectable of 

differing constructions, it shall be construed most favorably to 

the accused * " ) 

The Martinez court construed ("rewrote") the pertinent 

statute as follows: 

The recommended guidelines range in this case 
was 4.6 years to 7.7 years. The trial court 
imposed a sentence of six and one-half years 
incarceration followed by one year of 
probation. This is a legal sentence under the 
1994 guidelines. Delancy v. .S t a tP ,  673 So. 2d 
541 (Fla. 3d DCA 1996). 

The statute begins by stating, "If a 
recommended sentence under the guidelines 
exceeds the maximum sentence otherwise 
authorized by s. 775.082....11 § 921.001(5), 
Fla. Stat. In this case the top end of t h e  
recommended ranae is 7.7 years, and thus the 
recommended sentence exceeds the ordinary 
legal maximum. Further, in our view the 

ative intent is to allow the trial court 
the full use of the recommended range 
unencumbered by the ordinary legal maximum. 

Regrettably , the Fifth District in my s v. State, 6 9 3  So. 2d 

52 (Fla. 5th DCA 19971, relied on the illogical, erroneous, and 

cursory opinion of t h e  Third District in Martinez v. State I sugral 
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to affirm Mr. Mays 63.2 months in prison sentence.4 

Judge Farmer writing for the Fourth District in Myers clearly 

and cogently articulated the basis f o r  rejecting the misguided and 

textually unsupported notion that \\a recommended sentence" is the 

25 percent range: 

Applying this clear statutory text, we 
specifically reiect the state's argument that 
the guidelines authorize a trial court to 
enhance a recommended sentence by a period of 
up to 25% when the recommended sentence is 
greater than the section 775.082 maximum. 
Both section 9 2 1 . 0 0 1  ( 5 )  and section 
921.0016 (1) (el are very clear that a departure 
sentence may not exceed the section 775.082 
maximum. See § 921.001(5) ("If a departure 
sentence, with written findings, is imposed, 
such sentence must be within any relevant 
maximum sentence limitations provided in s .  
775 .082 .11 ) ;  and § 9 2 1 . 0 0 1 6 ( 1 )  (el ( " A  departure 
sentence must be within any relevant maximum 
sentence limitations provided by s .  
7 7 5 . 0 8 2 . " ) .  Moreover, both sections 
921 * 001 (5) and 921 .0014  ( 2 )  expressly require 
the imposition of a recommended sentence 
greater than the section 775.082 maximum. See 
§ 9 2 1 . 0 0 1 ( 5 )  ("If a recommended sentence under 
the guidelines exceeds the maximum sentence 
otherwise authorized by s. 775.082, the 
sentence under the guidelines must be imposed, 

the 

DCA 
so * 

by 

4\\Clearly the sentencing range, or at least a portion of it 
that is available to the sentencing judge, exceeds the statutory 
maximum and takes the sentencing outside the limitation imposed by 

general sentencing statute. This issue has been ably decided 
the Third District in Martin ez v. State , 692 So.2d 1 9 9  (Fla. 3d 
1997), and we concur with that court's reasoning." Mays, 693 
2d at 5 3 .  
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absent a departure. l1  Ce.s.1, and § 921.0014(2) 
("If a recommended sentence under the 
guidelines exceeds t h e  maximum sentence 
otherwise authorized by s .  775.082, the 
sentence recommended under the guidelines must 
be imposed absent a departure."). While the 
25% range from the recommended sentence is 
discretionary, there is nothing in the text 
clearly specifying that the 25% range may be 
used to increase the recommended sentence 
further beyond the section 7 7 5 . 0 8 2  maximum. 
In contrast, as we have just seen, there is 
specific authority--in fact, a mandatory 
direction--to impose a recommended sentence 
greater than the section 775.082 maximum, but 
that authorization is limited to a recommended 
sentence and does not include the 
discretionary authority to enhance a 
recommended sentence within the 25% range. 
The absence of express textual authority to 
impose a discretionary range enhancement up to 
25% greater than a recommended sentence that 
is itself greater than the section 775.082 
maximum leads us to the conclusion that there 
is no such authority. 

Because in neither formulation did the 
legislature add any words that convey that 
precise meaningtit follows it that 
reco mmended s e n t e n c e t h a t m u s t k b U w h e n  

exceeds section 7 7 5 . 0 8 2  bLkunenhanced 
2 s .  version without Lhe add1tionaJ . I  

u. at 897. [Emphasis Added]. 
Finally, the Myers court expressly rejected the Third 

District's decision in Martinez and the Fifth District's in 
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The state calls our attention to the recent 
decisions in MartjnP z v. State , 692 So.2d 199 
(Fla. 3d DCA 1997); and Mays v. S t a t e ,  693 
So.2d 52 (Fla. 5th DCA 19971,  and suggests 
thereby that the sentence in this case was 
proper. In Martinez the court considered on 
motion for rehearing virtually the same issue 
we confront in this case. There is an 
important difference in that the 

was within recommended sentence in Martinez 
the section 775.082 maximum, while here it 
exceeds it. But the trial judge in mrtinez 
elected to enhance t h e  recommended sentence 
within the 25% permitted variance, and the 
enhanced sentence then exceeded the section 
775.082 maximum. In approving this variation, 
the third district reasoned: 

"In our view, the defendant argues a 
distinction without a legal difference. Under 
subsection 921.0014 (1) , Florida Statutes 
(1993), 'The recommended sentence length in 
state prison months may be increased by up 
to, and including, 25 percent or decreased by 
up to, and including, 25 percent, at the 
discretion of the court.' The recornmended 
w t e n c e  is, therefore, the full range from 
minus 25 percent to plus 25 percent. It is 
accurate to describe this as a recommended 
range, and the term 'rangel continues to be 
used elsewhere in the guidelines statute. 
See id. § 921.001(6) (referring to the 
range recommended by the guidelines'). 

"After defining the 'recommended 
sentence, I id. § 921.0014 (11, to include the 
25 percent increase and 25 percent decrease, 
the statute goes on to say, IIf a recommended 
sentence under the guidelines exceeds the 
maximum sentence otherwise authorized by s. 
775.082, the sentence recommended under the 
guidelines must be imposed absent a 
departure.' Id. § 921.0014(1). When 
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increased by 25 percent, the defendant's 
recommended sentence was 7.7 years, which 
exceeds the 5-year legal maximum. The trial 
court was entitled to impose the sentence that 
it did." 692 So.2d at 204. See also v. 
State, 693 So.2d 52 (Fla. 5th DCA 1997)  
(recommended sentence less than section 
7 7 5 . 0 8 2  maximum; sentence imposed greater 
than maximum but within 25% variance range; 
sentence affirmed on basis of Mart inez) . 

We do agree that section 921.0014(2) 
defines recommended sentence to include the 
25% variance range. Section 921 .0016  (1) (a) 
provides that: "The recommended guidelines 
sentence provided by the total sentence points 
is assumed to be appropriate for the 
offender . Le.s.1 the recommended 

sentence goints, A sentence that varies 
from t h e  recommended sentence by plus or minus 
25% is a variation sentence, or a sentence 
within the guidelines range, but it is not 
Itthe recommended sentence provided by the 
total sentence points." As we have previously 
explained, we construe the quotation in 
Martinez taken from section 921.0014 (1) - - I I I f  

a recommended sentence under the guidelines 
exceeds the maximum sentence otherwise 
authorized by s. 775.082, the sentence 
recommended under the guidelines must be 
imposed absent a departure" - -to allow only a 
mitisat inq depart- but not an aggravating 
departure further beyond the section 775.082 
maximum. And while section 921.001 ( 6 )  does 
indeed refer to the "range recommended by the 
guidelines, "Sect ions 921.001 (5) and 
921 .0014  ( 2 )  both state that "the sentence 
recommended by the guidelines must be imposed 
absent a departure. Le.s.1 To repeat 
ourselves, we view the Ilmust be imposed" 
language of this provision, and the 
discretionary 25% variance provision of the 

sentence & the one Ilgrovjdpd 4ythetotal 
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same statute, to create an ambisuity which we 
must resolve in favor of the defendant. Thus 
while this provision authorizes the imposition 
of a recommended sentence greater than the 
section 775.082 maximum, does allow the 

variation above the recornmended sentence. We 
disagree with the analysis of both Martinez 
and Mays to the extent that it applies to the 
case we face today, in which the recommended 
sentence itself exceeds the section 775.082 
maximum without any variation. 

imposition - of se ntence e nhanced b . Y a E &  

at 899-900. [Emphasis Added] (Footnote omitted), 

Petitioner-State in its Brief on the Merits (PB 6 1 ,  relies on 

the Fifth District's decision in Green v. State, m, which 

allowed t h e  sentencing judge to exceed the statutory maximum 

beyond the defendant's recommended sentence of 65.8 months in 

prison to reach the very top of his presumptive auideli 'ne sentence 

ran~e or 72 months in prison 'because this sentence does not 

represent a "departure sentence." Green, 691 So. 2d at 504. 

The Fifth District's decision in Green is clearly wronq 

because it veered off on a tangent.5 The departure concept is 

irrelevant. The applicable statute s t a t e s  that the trial court can 

only exceed the statutory maximum if 'a recommended sentence under 

the guidelines exceeds t h e  maximurn sentence." As note wpra, the 

The Fourth District in Myers expressly rejected the holding 
of the Fifth District in Green. See Mvers,696 So. 2d at 899. 
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reference in Section 9 2 1 . 0 0 1 ( 5 )  to a departure must be solely to a 

downward departure. See mers v. Statp, -. This is made 

abundantly clear by this Court adoption of the rule counterpart to 

Section 921.001 (51,  Florida Statues (1997) I Rule 3.703 (27)  (‘I If the 

recommended sentence under the sentencing guidelines exceeds the 

maximum sentence authorized for the pending felony offenses, the 

guidelines sentence must be imposed, absent a departure. Such 

downward departure must be equal to or less than the maximum 

sentence authorized by Section 775.082 . ” )  Not surprisingly, the 

Fifth District in Green acknowledged that to reach its own 

conclusion this penal statute had to red rafted because “the 

articles in the foregoing sentence are misplaced in t h e  printed 

statute.” Green, 691 So.2d at 504. 

The Fifth District in Green utterly failed to strictly 

construe this penal statute or apply the rule of lenity to its 

application to the accused. And further, the Fifth District 

engaged in the legislative function of writing the law instead of 

interpreting or construing the statue. Under our constitutional 

system, courts cannot legislate. Article 11, Section 3 ,  Flor  ida 

C o n s t i t . i i L k x ~ ;  ,-rshow, 3 4 3  So. 2d 605, 607 (Fla. 1977); 

State v. Esan, 287 So. 2d 1 (Fla. 1973). 

Therefore, this Honorable Court, notwithstanding its decision 
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i n  Mays v .  S t  a t e ,  No. 9 0 , 8 2 6  (Fla. J u l y  16, 1998), should affirm 

t h e  decision of t h e  Four th  District Court of Appeal and remand t h i s  

cause t o  the sentencing court  for imposition of a sentence not t o  

exceed Respondent‘s ”recommended guideline sentence’’ of 212 months 

in s t a t e  prison. 
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Respondent requests t h i s  Honorable Court to affirm the opinion 

of the Fourth D i s t r i c t  Court of Appeal in t h e  instant cause. 

Respectfully submitted, 

RICHARD L . JOFLANDBY 
Public Defender 
15th Judicial Circuit of Florida 
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