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PRELI M NARY STATEMENT
This appeal is a continuation of Nixon’s previous appea
from the summary denial of his Rule 3.850 nmotion for
postconviction relief. In that appeal, Ni xon raised seven

issues. Nixon v. Singletary, 758 So.2d 618, 619 (fn. 1) (Fla.

2000).' This Court addressed only one of these seven issues,
finding “dispositive” the issue of whether or not there was
“affirmative, explicit acceptance by Ni xon” of trial counsel’s
strategy at the guilt phase of Nixon’s trial, which this Court
descri bed as the “functional equivalent of a guilty plea.” Id.
at 620, 624. This Court remanded the case to the circuit court
“to hold an evidentiary hearing on the issue of whether Nixon
consented to defense counsel’s strategy to concede guilt.” 1d.
at 625.2 The evidentiary hearing mandated by this Court was
conducted on May 11, 2002, before circuit court judge Janet E.
Ferris. On Septenber 20, 2001, Judge Ferris entered an order

denying relief. Ni xon appeals from that order, and, in

! I n addition, he rai sed several clains in a petition for
writ of habeas corpus. The 3.850 appeal and the habeas petition
were orally argued contenporaneously.

2 This Court found it unnecessary to address Nixon's
remaining claimse on the 3.850 appeal, or any of his habeas
cl ai ms.



addition, renews the clainm he presented to this Court in his
prior appeal.?3

I n these proceedi ngs, the State (as has Nixon) will rely on
the transcript and record of Nixon's original trial (including
t he suppl emental vol unes of transcript generated by this Court’s
remands to the «circuit court during the direct appea
proceedi ngs), the record fromthe previous 3.850 appeal, and t he
transcript and record fromthe proceedi ngs on remand. The State
will cite to the original trial record as “TR,” to the
suppl enmental records on appeal fromthe original trial as “STR,”
to the previous record on appeal from the original summary
deni al of postconviction relief as “PCR,” and to the record of
the | atest proceedings on remand as “SPCR. "4

References to “Nixon” throughout this brief are to the
appel lant, Joe Elton Nixon. His relatives having the same | ast
name will be referred to by first and |ast nane. Al'l ot her
persons generally will be referred to by their |ast names.

STATEMENT OF THE CASE AND THE FACTS

3 He also has filed an anmended habeas petition. The
State will file an updated response to the amended petition
cont enpor aneously with this brief.

4 There were four un-nunber ed suppl enental vol unes inthe
original record on appeal (case no. 67583). The State w |

refer to the one certified by the trial clerk on January 18,
1988 as “1,” to the one certified on February 5, 1988 as “2,” to
the one certified on January 18, 1989 as “3,” and to the final
suppl enental record, certified on Novenber 22, 1989 as “4.”

2



The Original Trial Proceedi ngs And Evi dence

Ni xon was arrested August 14, 1984 for the nmurder of Jeanne
Bi ckner. M chael Corin, an assistant public defender, was
appointed to represent himin this capital prosecution. Corin
filed a demand for di scovery on Septenber 11, 1984 (1TR 25), and
thereafter deposed 52 state’s wtnesses, including Nixon's
brother and girlfriend, tw uncles, nunmerous police officers and
various eyewi tnesses to Nixon's possession of the victinis car
and other property (1TR 45-47, 74-75, 94-95).% 1In the defense
di scovery responses, trial counsel gave the state the nanmes of

60 potential defense witnesses (1TR 55-57, 60-63, 76-77, 114).°%

At a pre-trial hearing on February 27, 1985, trial counsel
stated that, although he had raised the issue of N xon's
conpet ency in anot her case which had gone to trial several weeks

previously, he did not intend to raise the issue in this case

5 The State attached 42 of these depositions to its
response to Nixon’s 3.850 notion (6PCR 1029-65, 1089-1169; 7PCR
1343-1881).

6 It should be noted that the volunes in the original
trial transcript are not numbered in chronol ogical order. For
exanpl e, volume 6 contains transcripts of pre-trial hearings on
February 27, July 9, July 8 and June 14, 1985 (in that order);
the jury selection proceedings of July 15, 1985 are in vol unes
7 and 8; the jury selection proceedings of July 16 are in vol une
3; and the jury selection proceedings of July 17 are in vol unes
9 and 10. The presentation of the evidence conmences in vol unes
11 and 12, and concludes in volunmes 4 and 5.

3



(6TR 899-900).7 Judge Hall, who had presided over the other
case, noted that Ni xon had been evaluated in that case by Dr.
Stimel, who had given "“assurances that we could proceed wth
confidence” (6TR 909-10).

Trial counsel stated that, although he did not consider
conpetency to be a potential issue, he would nmove for the
appoi nt nent of nental health experts for use in nmtigation (6TR
900), and he later filed a witten notion for such (1TR 90-91).
On March 12, 1985, Judge Hall appointed Dr. Ekwall (a
psychiatrist) and Dr. Doerman (a psychologist) to assist the
def ense (1TR 92-93).

Jury selection began on July 15, 1986. Ni xon was present
during the first day of voir dire (7TR 1185 et seq). On the
second day of the jury voir dire, however, Nixon refused to
| eave his holding cell. Trial counsel reported that N xon had
stripped to his underwear, and was demandi ng a bl ack judge and
a black attorney (3TR 304). Judge Hall noted that Nixon's
“behavior in the past has been sonewhat on the volatile side;”
one day he woul d behave hinmself, the next he would act up (3TR
306-07) . Judge Hall, acconpanied by counsel and the court

reporter, went to the holding cell to talk to Nixon (3TR 333).

! As will be seen, Corin had represented Nixon
previously; in fact, he was representing Ni xon on anot her charge
when Ni xon was arrested for the instant nurder.

4



Ni xon told the judge he was “tired of being M. Nice Guy,” and
t hreatened to m sbehave if forced to attend the proceedi ngs (3TR
334-37). After further inquiry, and after hearing testinmony
from various |aw officers, Judge Hall determ ned (nmore than
once) that Nixon was freely and voluntarily absenting hinself
fromthe trial (3TR 355-56; 9TR 1411-17; 11TR 1825-27, 1990-
1997). Al though free to return at any time, Ni xon chose to
absent hinmself from nost of the rest of the proceedings.?

I n his openi ng statenent, defense counsel acknow edged t hat
the State woul d be able to prove to the jury’ s satisfaction that
Jeanne Bickner had died a horrible death and that Joe Ni xon had
caused that death (11TR 1852). Def ense counsel told the jury
t he case was about Nixon’s death - whether or not N xon would
suffer death by electrocution, or would die of natural causes
after a lifetime of confinement (11TR 1852). He rem nded the
jurors they had “taken an oath to decide this case” as “best”

they could and had prom sed to give each side “a fair trial”

8 Ni xon came to the courthouse on July 19, but, after
talking to his attorney, decided to return to jail (11TR 1990).
Ni xon al so was present, in the courtroom when proceedi ngs began
on July 22, 1985, and was identified by Janmes Turvaville as the
person who had tried to sell himthe victim s MG autonobile (4TT
562). During a recess shortly thereafter, Ni xon decided not to
return (4TR 574). The parties exam ned the bailiff about that
decision (4TR 574-80), and trial counsel was given an
opportunity to discuss the matter with N xon (4TR 580-81)
Judge Hall once again determ ned that N xon was know ngly,
intelligently and voluntarily absenting hinself fromthe trial
(4TR 580-81) .



(11TR 1852). He told them they would get to a penalty phase,
when they would “learn many facts about this case, many facts
about Joe Elton Nixon” (11TR 1853). Sonme of those facts would
be good and, “sadly,” many things would not be good; but after
they had heard all the testinony, there would “be reasons why
you should recomend that his l|life should be spared” (11TR
1853) .

The State presented 35 witnesses inits case in chief at the
guilt phase of Nixon’s trial

Mary Todd testified that, after church on Sunday, August 12,
1984, she rode with the victimin her MG roadster (with the top
up) to Governor’s Square Mall in Tall ahassee, where they net and
ate lunch with several friends at Mrrison's Cafeteria (11TR
1854-57). The victim had parked near the Sears Garden Center
(11TR 1856). Around 1:30 p.m, Todd left with someone el se; the
victimstayed at the mall to shop (11TR 1857).

Li nda Gal | agher, who knew the victimthrough work and was
famliar with her MG was at the mall that day (11TR 1870-71).
Sonetine between 3 and 4 p.m, as Gallagher was driving through
the parking | ot near the Sears Garden Center, she saw the victim
standi ng next to her car talking to a black man (11TR 1871-73).

About the sanme tine, Jeff and Mary Atteberry were |eaving
the Mall and wal king to their car parked near the Sears Garden

Center when Jeff saw a man wearing a red and white baseball

6



shirt (who he later identified as Nixon) walk up to a nustard-
colored MG just as a woman walked up to it from another
direction (11TR 1860-63, 1865, 1868-69). The Atteberrys sawthe
woman open her trunk and handed Ni xon sone junper cables (11TR
1861). \When the Atteberrys |ast saw them Ni xon had the junper
cables in his right hand and was conversing with the woman and
pointing to the southeast (11TR 1866).

Susan and Greg Cleary |live near the south end of WIIlians
Road, a short distance from Tram road (11TR 1876). They
testified that, just before 5 p.m Sunday afternoon, they were
in their convertible driving north on Wllianms road (11TR 1877,
1883). An orange MG passed them going south; its top was down
and the driver was a black man (11TR 1877-78). There were no
visi ble passengers in the Ms (11TR 1878). They saw what
appeared to be the sanme car |ater that evening, between 7 and
7:30 p.m being driven by Ni xon (11TR 1879, 1881, 1883-84, 12TR
2088- 89) . Susan Cleary testified that this car was the same
shade of orange as the one she had seen previously, and she
noticed that the paint was gone froman area on the hood (11TR

1880) .

° The victims former husband testified that due to a
poor collision repair, an area of paint |lifted off the MG s hood
and that area had begun to rust (12TR 2084).



WIllie James Harris testified that Ni xon cane by his house
Sunday after Harris got off work, driving an orange-col ored MG
(11TR 1957-58). Nixon clainmed the MG bel onged to his girlfriend
(11TR 1959). They rode in the MG to Nixon's sister’s house in
Havana (11TR 1959). \While there, Ni xon showed two rings to his
sister and wuncle (11TR 1960). From there, they went to
Governor’s Square Mall in Tall ahassee so Ni xon could pick up his
uncle’s Monte Carlo autonobile and return it to him(11TR 1960-
61). Ni xon had no trouble starting the Monte Carlo; he drove
it, while Harris drove the MG to the uncle s house (11TR 1961-
62). Nixon then drove Harris honme in the MG (11TR 1962). Later
t hat evening, Ni xon called Harris; he had a flat tire and needed
a ride (11TR 1962). Harris met himat a Sing conveni ence store
on Orange Avenue; Nixon directed himto a wooded area, where he
retrieved a tire which he put on the MG when they got back to
t he convenience store (11TR 1963-64).1° Harris testified that

Ni xon spent Monday night with himand still had the car then,

10 Harris showed police where the Monte Carlo had been
par ked, on the southeast side of the mall (11TR 2011). He also
took themto where Ni xon had picked up his spare tire: fromthe
mal |, they drove east on the Parkway, turned on Richview and
then on Canellia, ending up on the north side of the H ghway
Safety Building; at the time, the road was dirt and the area
undevel oped and wooded (11TR 2013).

Harris’ testinony about the flat was corroborated by
testinmony that a piece of tire tread found at the Sing store
fracture-matched the damaged tire found in the trunk of the MG
after N xon abandoned it (12TR 2033-35).

8



but called himTuesday norning fromthe same conveni ence store,
needing a ride (11TR 1965).

Ni xon’ s uncle Janes Nixon testified that he saw Ni xon at
5:30 p.m Sunday in the conpany of Harris (11TR 1967). Ni xon
showed himtwo rings that | ooked simlar to State’s exhibit 16
(11TR 1968). Ni xon clainmed he had bought them for his
girlfriend, but had taken them away from her and was going to
give themto soneone el se (11TR 1968). Nixon told his uncle he
had just bought a new car; Janes Ni xon did not know what ki nd of
car it was other than it was a little sports car (11TR 1969).
Ni xon | eft around 7:00 p.m, claimng they had to go the mall to
pi ck up another uncle’ s car that he had left there (11TR 1970).

Mary Louise Steele, who has known Nixon since he was a
child, testified that Ni xon came by her place |ate Sunday
evening, driving a small sports car; Monday norning at 7 a.m,
she saw Ni xon driving the same car (11TR 1977-80).

Evelyn Harris, Wllie Janmes Harris’ sister, testified that
she saw Ni xon driving an orange and bl ack MG Sunday eveni ng when
he came over to pick up her brother (11TR 1982-83). She saw
Ni xon at a Laundromat on Orange Avenue the next norning; he was
still driving the same car, which he said belonged to his
girlfriend (11TR 1983-84). Ni xon spent Monday night with her
and her brother; he still had the MG then and at 6:30 a.m

Tuesday norning, when she left for work (11TR 1984).

9



Denni s Council, a pawn-shop owner, testified that on Monday,
August 13, 1984, Joe Ni xon pawned two rings (State’s exhibit 16)
for $40.00 (12TR 2071-72).1 The victims former husband
identified the two rings as having belonged to the victim (12TR
2083, 2085).

Janmes Turvaville testified that Ni xon (who he identified in
court) canme by his used auto parts business and tried to sel
himan MG Nixon initially tried to get $200 for it, but came
down to I ess than $50 (4TR 561-62). Turvaville declined to buy
it because Nixon had no title (4TR 562-63).

Ernest Gene Kilpatrick testified that at |unchtine on
Monday, August 13, 1984, he was fl agged down by Ni xon’s brother
John Ni xon, who was with a woman who Kil patrick took to be John
Ni xon’s fiancé (12TR 2076-77). They were having car trouble
(12TT 2077). While Kilpatrick was present, N xon drove up in a
nmust ard-col ored MG convertible (12TR 2077-78). Ni xon told
Kilpatrick the car wasn’t his, but he was thinking about buying
it for $350 (12TR 2078). The next norning (Tuesday), Kilpatrick
saw what appeared to be the sanme car burning in an area just off

Orange Avenue (12TR 2079).

1 The witness identified Ni xon fromhis driver’s |license
(12TR 2071). In addition, a handwiting expert identified the
signature on the pawn ticket as Ni xon's (4TR 553-54).

10



The victi mwas di scovered Monday afternoon in a wooded ar ea
off Tramroad, not far fromW II|iams Road (11TR 1885-87, 1895).
She had been set on fire and left tied to two trees with junper
cabl es; one junper cable was wrapped around her chest and wai st,
while the other held her left arm above her head (11TR 1891
1910-11, 1931, 940). Most of her left leg and left arm and
al nost all of her hair and skin, had conpletely burned away
(11TR 1940, 1943-44). The nedi cal exam ner observed no pre-
nortem injuries during the autopsy, except for two discrete
areas under the scalp indicative of contusions and one snall
hairline crack in the right tenple area that was consistent with
a blow from a fist (11TR 19479-49). Based on the elevated
carbon monoxide level in the victims blood and the |ack of
maj or injuries other than those due obviously to the fire
itself, the nedical exam ner concluded that the victimhad been
alive when she was set on fire and the fire had been the cause
of her death (11TR 1952).

About 20-25 feet fromthe victinis body was a | arge area of
burned ground where police recovered matches, an earring that
was the mate to the one still in the victims right ear, an
animal registration tag, two key rings, and “part of a black
vinyl -type cover which didn't burn conpletely” (TR 1904, 1910,
1921, 1928-29). News of the discovery of the victim s body

aired on television Mnday night, but no details of the

11



condition of the victims body or of the crime scene were
broadcast (4TR 590).

John Nixon testified that he saw his brother several tines
on Monday (12TR 2055). He was present when N xon canme to Wanda
Robi nson’ s house and told themhe had killed a woman (12TR 2055,
2059). John Ni xon did not believe himat first (12TR 2055).
Ni xon showed him two rings and an MG sports car (12TR 2056).
VWhen John Nixon still did not believe him Ni xon told him he
could take themto the body; he also showed hima red and white
shirt and a gas ticket with the victims nanme on it (12TR 2057-
58). John Nixon threw the shirt away (12TR 2058). Later that
day, Nixon told his brother he had pawned the two rings (12TR
2059). Nixon told his brother he had gone to the mall, parked
infront of the victim s car, and asked if he coul d get a boost;
they left the mall together, he put her in the trunk, took her
“on down the pipeline,” into the woods, used junper cables to
tie her up, and set her on fire (12TR 2059-60). Ni xon stated
that the victimhad offered to wite hima check, but he told
her that if he signed it he would be caught (12TR 2060).

John Nixon testified that, early Tuesday norning, his
brother told himhe was going to burn the victim s car and get
rid of it (12 TR 2061)

Wanda Robinson testified she saw Nixon (her forner

boyfriend) several times on the Monday before he was arrested

12



(12TR 2065). Nixon told her he had killed a person and knew he
“was going to get the electric chair” (12TR 2065). He said he
had encountered the victim at Governor’s Square Mall; he had
asked her to junp him off, and when she acted reluctant, *“he
knocked her up side the head and put her in the trunk of the
car” (12TR 2067). He had taken her out in the woods, where he
beat her, tied her with junper cables, and set her on fire (12TR
2066-67). She begged himnot to kill her, offering to wite him
a check; he declined because she could identify him(12TR 2066).

Robi nson testified that Ni xon told her he had taken the car
to several junk yards, trying to sell it (12TR 2067). Early
Tuesday norning, N xon came by to change his clothes and shoes
and left, telling Robinson he was going to burn the MG (12TR
2062, 2067-68). Soon afterwards, Robinson saw snmoke and saw t he
car burning (12TR 2068).

At 7:35 a.m on Tuesday, August 14, state trooper Walter
G ass received a report of a car being on fire. He went to the
scene, just off Orange Avenue, where he observed that an orange
MG convertible was burning (11TR 2002-03).'? Vehicle records

showed that the MG bel onged to the victim (11TR 2004-05).

12 The MG was 250 feet off Orange Avenue, “slanted down
into the drainage ditch” (11TT 2008).
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Soon afterwards, John Ni xon and WAnda Robi nson cont acted t he
police (4TR 591), and Ni xon was arrested |later that norning at
Wanda Robi nson’s residence (4TR 592).

After being advised of his rights, N xon gave a | engthy
statenment to police (5PCR 915-65).1 Nixon told police he had
met the victim on Saturday in the Sears store at Governor’s
Square Mall (5PCR 919). Ni xon cl ai med she knew him and they
tal ked (5PCR 921). He said he had skinned his arm on a hot
exhaust systemconponent while working on his uncle Janes |gles’
Monte Carlo, which he had in his possession (5PCR 920, 922).
Ni xon said he told the victim he did not want to drive his
uncle’s car any nore with the nuffler like it was (5PCR 921), so
she offered hima ride home (5PCR 919, 921). They got into her
orange MG sports car, with a black top, which was parked by
Sears, and headed out of the parking lot towards Tram road,
where he told her he lived (5PCR 922, 924). \When they got to
the truck route, Ni xon hit her on the head, nade her get out of
the car, and put her into the trunk (5PCR 926-27). He put the
top down after putting her in the trunk, went to Tram Road,
turned down a “pipeline,” took another left, and found a wooded

area (5PCR 928, 958). He let the victimout of the trunk; she

13 A full transcription of Nixon's statenment is attached
to the State’s response to N xon's 3.850 notion for
postconviction relief; thus, the citation to that record here.
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begged himnot to kill her and offered to get noney, but he told
her he had al ready given three years to society for sonething he
had not done (5PCR 928). He put a cloth bag over her head, and
tied her to a tree in a sitting position with one junper cable
around her wai st and anot her around her left arm (5PCR 930- 31,
958-59). Then he set fire to the stuff she had in the trunk and
gl ove conpartnent, along with her pocket book and all its
contents except for $5 cash, which he kept (5PCR 932-35). Wile
this burned, the victimtalked to him he told her about his
life and she told himabout hers (5PCR 935). She continued to
beg for her |life as she sat tied to a tree with a bag over her
head, offering to sign the title to her car over to him (5PCR
935). Nixon choked her with sonme rope, and then got sonething
out of the fire (the car’s top or a tonneau cover) and threw it
on her head (5PCR 935-36). Nixon stated that he had returned to
the mall, repaired his uncle’'s Monte Carlo, and then left to
pick up his friend Tiny Harris (5PCR 938-39). They returned to
the mall to retrieve the uncle’s car and deliver it to him (5PCR
940) . Ni xon said he burned the victims car Tuesday norning
after reading in the paper that the victinm s body had been found
(5PCR 949-50). Nixon told police where he had thrown the keys
and the gas cap to the MG (5PCR 946, 957, 967).

The keys to the MG and its gas cap were found in the

| ocations descri bed by Ni xon (11TR 1926, 2015-16, 2043-44). His
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finger and palm prints were found in various |ocations on the

vehicle, including the trunk lid (12TR 2041, 2043-44).

Ni xon call ed his uncle Janes Ni xon fromjail, telling him
“l”ve done sonething real terrible. . . . |’ve done nurdered
sonebody. . . . a lady” (11TR 1970-71).

Tom lIgles, N xon's uncle who owned the Monte Carlo,
testified that he had | oaned Ni xon his car Saturday night (11TR
1972-73). It was in good nechanical condition (11TR 1974).

I n concl udi ng argunments, defense counsel stated:

Ladi es and gentlenen of the jury, I wish | could
stand before you and argue that what happened wasn’t
caused by M. Nixon, but we all know better. For
several very obvious and apparent reasons, you have
been and wll continue to be involved in a very
uni quely tragic case.

In just a little while Judge Hall will give you
some verdict forms that have been prepared. He' | |
give you sone instructions on how to deliberate this
case. After you ve gotten those forns and you ve
el ect your foreporson and you’'ve done what you nust
do, you will sign those forns. | know your are not
going to take this duty lightly, and I know what you
will decide will be unaninous.

| think that what you wll decide is that the
State of Florida, M. Hankinson and M. Guarisco,
t hrough them has proved its case against Joe Elton

Ni xon. | think you will find that the State has
proved beyond a reasonable doubt each and every
el ement of t he crines char ged: first-degree

premedi t ated nurder, kidnapping, robbery, and arson.

Once you have arrived at those verdicts, there
will by decision be caused a second part of this
trial. That’'s sonmething that we had di scussed with
you earlier prior to taking your oaths as jurors.
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At that time, you indicated that regardl ess of
your own personal beliefs in the death penalty, you
woul d listen to the evidence. You would listen to the
Judge’ s instructions. You would weight that evidence
in arriving at an advisory recomendation of [sic]

Judge Hal | .

After today is over, we start the second part of
this trial. The evidence and testinony that you’ve
seen and heard wll also beconme part of your

del i berations at that point as well as other evidence
that the State may i ntroduce or | may introduce in M.
Ni xon’ s behal f.

After you have heard all that evidence, the
testimony, M. Hankinson or M. Guarisco and nyself
will be able to present additional argunents to you,
and Judge Hall wll give you instructions to guide

your deli berati ons.

It will be at that point as difficult as it may
seemat this point. | wll hope to be able to argue

to you and give you reasons not that M. Nixon's life

be spared one final and term nal confinenent forever

but that he not be sentenced to die. Thank you.

(4TR 641-43).

The State began its closing by acknowl edging to the jury
that, notw thstanding any concessions by defense counsel, the
burden remained on the State to prove its case to the
sati sfaction of the jury and beyond any reasonabl e doubt; what
a |l awyer says, the State rem nded the jury, is not evidence and
has no “legal affect” at all (4TR 646-47). The State’'s burden
was “high,” and the jury would have to determ ne whether the
facts alleged by the State had “been proven” (4TR 648, 650).

The State then proceeded to outline the evidence and the facts

shown by that evidence, and to argue to the jury that, based on
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that evidence, N xon's gqguilt had been established beyond a
reasonabl e doubt (4TR 643-70).

In rebuttal, defense counsel again rem nded the jurors that
he planned to give them reasons why Ni xon should not be
sentenced to death, and enphasized that the trial was “not over
until it’s over, and it’'s not near over yet” (4TR 673-74).

Fol l owi ng Ni xon’s conviction, the penalty proceedi ngs were
held on July 24 and 25, 1985.

In his opening statement, defense counsel told the jurors
they would find out that N xon was twenty-three years old and
had been in trouble with the I aw since he was ten; sadly, Ni xon
had fallen “through some cracks in our systeni (5TR 753-755).
Ni xon had called the Sheriff’s Department four days before the
mur der, seeking help “before he hurt sonmeone;” although |aw
officers cane to Nixon's hone, they did not arrest him (5TR
756). Then, on the day before the nurder, Ni xon had attacked
the woman he loved in front of police officers; this tinme, he
was arrested, but was al nost immedi ately rel eased. When Wanda
Robi nson and Ni xon’s brother next saw Ni xon, he acted “crazy”
(5TR 756). Defense counsel told the jurors it would be obvious
that Nixon was “not nornal organically, intellectually,
enmotionally or educationally or in any other way;” based upon

the testinony and docunents the defense would present, it would
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be apparent that Ni xon had “never been normal or right,” and
that the jury should reconmend a |life sentence (5TR 756-757).

The State’ s evidence consisted of judgnments of conviction
for armed robbery (in Georgia) and battery on a | aw enforcenment
officer (in Leon County), as well as, over defense counsel’s
obj ections, testinmony concerning Ni xon's statenment that he had
renoved the victims underwear in order to terrorize her (5TR
758- 761) .

Def ense counsel presented the testinony of eight w tnesses.

Ni xon’s nother, Betty Nixon, testified that N xon was the
mddle child in a famly of eight children, and that he had had
probl ems in school (5TR 764-766). She | oved her son, but he had
mental and enotional problems, and she thought that he needed
hel p because he didn't seem to be normal (5TR 766). Wanda
Robi nson testified that Ni xon had been living with her at the
time of the nurder and had been acting strangely (5TR 770). He
had “I ooked wi | d” Saturday night, and, as a result, she had been
afraid to spend the night at honme; when she returned to her hone
at 3:00 p.m Sunday afternoon with Nixon's uncle Lamar, she
found “strange” notes fromNi xon scattered around (5TR 770-773).
Robi nson testified that Ni xon had been fond of her children, and
that he had treated themwell (5TR 775).

Def ense counsel called police officers who verified that

Ni xon had called the sheriff's office and asked to talk with
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soneone before “he hurt sonebody”; by the tine officers arrived,
however, Ni xon was relatively calm and agreed to |eave the
prem ses (5TR 776-785). Ni xon was arrested on August 11, 1985,
for battery on Wanda Robinson; after he cal med down, he was
rel eased (5TR 786-793).

Def ense counsel then called two nental health experts: Dr.
Merton Ekwal |, a nmedi cal doctor whose practice was neurol ogy and
psychiatry; and Dr. Allen Doerman, a Ph.D. psychol ogist (5TR
796-834). Dr. Ekwall testified that he had exam ned Ni xon tw ce
and had reviewed fam |y background docunents, including N xon's
prior incarceration and treatnment records (5TR 806, 820, 795).%
Dr. Ekwall testified that psychiatric records “from way back”
had said that “there is sonething about this boy nobody coul d
qui te understand” and that there was “something wong sonepl ace
because he was different from others” (5TR 799). The
documentary history indicated that Ni xon did not learn from
experience; every time he went to Marianna, he “cane out just
the same as when he went in” (5TR 799-800). Dr. Ekwal |
adm ni stered an EEG and conducted a neurological exam but
failed to find “any definite reason why he is the way he is”
(5TR 800). Al though Ni xon was not psychotic, he did have “bri ef

psychotic episodes,” especially when he was intoxicated (5TR

14 These docunents, which were | i kewi se relied upon by Dr.
Doerman, were introduced into evidence by defense counsel.
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800-801). Dr. Ekwall noted that Ni xon's formal schooling was
“interrupted by all the incarcerations,” but, while Nixon's

intelligence was “on the | ow side of normal,” it was “adequate”
(5TR 802). He testified that Ni xon was anti-social, and noted
that Nixon told the truth as he sawit “which is not necessarily
the truth to anybody else” (5TR 801-802, 810); noreover, Nixon
knew what he did was wong, but “didn’t feel it was wong as
others seem to feel it” (5TR 811-812). Dr. Ekwall testified
that, while Nixon, in his opinion, was conpetent to stand tri al,
both of the two statutory nental mtigating factors applied in
this case (5TR 802-803). On cross-exan nation, Dr. Ekwall
acknow edged that N xon was not “a very good risk for society”
(5TR 812).

Dr. Doerman testified that he had considered wtness
statenments and depositions from this case, famly background
docunents, incarceration records and prior psychiatric reports
(5TR 819-820); in addition, he had adnm nistered a battery of
neur opsychol ogi cal and personality tests (5TR 817-18).
According to Dr. Doerman’s testing, Nixon’s | Qwas 74, which Dr.
Doer man described as being in the “borderline range” (5TR 817-
818). The focus of Dr. Doerman’s neurol ogical testing was the
Hal st ead- Rei tan battery, which gave scores in the brain damage
range - they were “barely” in that range, but they did indicate

t hat Ni xon had “sone” brain damage, which Dr. Doer man descri bed
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as “spotty” and “diffuse” (5TR 818-819, 822). As for Nixon's
personal ity functioning, Dr. Doerman’s di agnosis was that Ni xon
suffered fromm xed personality disorder with elenments of anti -
soci al personality, borderline personality and narcissistic
personality (5TR 821). N xon was not psychotic, but “when he’s
put under a |l ot of stress, he has the capacity to break down and
not perceive reality as the rest of us do” (5TR 821). Dr .
Doerman admtted that he had little hope for “renediati on” and
t hat Ni xon was, in fact, dangerous (5TR 822-23). He did fee
that the two statutory nmental mtigators applied because Ni xon
had been under stress fromthe breakup of his relationship with
Wanda Robi nson and, by his own account, had been drinking and
not sleeping at the tinme of the nurder (5TR 823-824). Dr .
Doerman testified that, because of N xon’s low IQ his brain
damage, and his history of incarceration, N xon does not have

“the cognitive wherewithal that the rest of us do;” when Ni xon

“runs into a situation that’s stressful” and there are no
“obvious solutions,” Ni xon “doesn’t come up with the right
answers” (5TR 823-24). In this case, Nixon had acted out of

“m sdirected rage” at his personal situation at the tinme of the
murder (5TR 824-825). Dr. Doernman testified that Ni xon would do
better in a structured environment such as prison, rather than

in free society; he did not think death was the appropriate
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penalty for Ni xon, because he was not “an intact human bei ng”
(5TR 831-834).

The defense exhibits included school and institutional
records and psychol ogical reports covering Nixon's life from
1972 to 1985. Thus, the exhibits begin with N xon’s conmm t nent
to the Dozier School for Boys in 1972 at age 10, for arson; at
that time, no psychiatric cause for his behavior could be
determ ned (Defense Exhibits 3 & 4). An evaluation in February
of 1974, when Ni xon faced charges of breaking and entering and
vandalism to a school, noted that Appellant had an extensive
hi story of anti-social behavior, as well as an 1Q of 88 or |ow
average intelligence (Defense Exhibit 7). As a result of these
charges, Ni xon was sent to a group treatnment hone (Defense
Exhi bits 11-15). According to a psychol ogi cal evaluation on
April 29, 1975, Nixon’s test results were typical for his age,
but the eval uator expressed pessim smfor Appellant’s subsequent
adj ustnment or performance; later testing on My 1, 1975,
i ndicated that Ni xon operated intellectually at a dull-normal
| evel, but had a “seriously disturbed” perception of reality
(Defense Exhibits 19, 20). When Nixon was finally furloughed
from the program it was observed that he still had many
probl ens (Defense Exhibit 24).

| ndeed, shortly after his furlough, N xon was again

arrested, for burglary and arson, and commtted to the Division
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of Youth Services until his majority (Defense Exhibit 25). |t
was noted that N xon had been tested psychologically and
psychiatrically in the preceding three years and that “no
organi c conplications can substantiate his behavior” (Defense
Exhi bit 6). Nixon returned to the Dozier School for Boys until
he was agai n furl oughed in October of 1976 (Defense Exhibits 27-
35). In 1980, Nixon was arrested for arnmed robbery in Georgia,;
he pled guilty and was pl aced on probati on (Def ense Exhi bit 36).
Ni xon was next convicted of burglary in Florida and sentenced to
the Department of Corrections for four years in Septenber of
1981; at the tinme of his adm ssion to the facility, testing
indicated an 1 Q of 83 or a | owaverage/ borderline intelligence,
as well as a lack of psychosis (Defense Exhibit 39). Ni xon
recei ved good disciplinary reports while incarcerated (Defense
Exhi bits 41-43).

In rebuttal, Roy MKay, assistant superintendent for the
Dozi er School for Boys in Marianna, testified that he knew Ni xon
well from 1972 through 1976, when N xon was at the school, and
that Nixon’s 1Q was 88, which was a bit higher than the average
|Q of 84 for children in that institution (5TR 836-37). He
descri bed Ni xon as very mani pul ative (5TR 837-38). Sheriff’s
deputy Larry Canpbell testified that, when he was with Ni xon on
August 14, Nixon showed no signs of being high on drugs or

al cohol (5TR 841).
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At the penalty phase charge conference, defense counsel
requested certain instructions and objected to others (5TR 843-
888) . In his closing argunment to the jury, defense counsel
enphasi zed that mtigating circunstances were unlimted and need
not be proved beyond a reasonabl e doubt (6TR 1022). Draw ng the
jury’s attention to the testinony of the experts and the
document ary exhibits, defense counsel identified for the jury
mtigating circunmstances which he deened established - Ni xon's
low intelligence, his brain damage, his troubles in school, his
age and his emotional disturbance and inpaired capacity at the
time of the murder (6TR 1022-1025). Defense counsel noted that
Ni xon had previously called the police to keep himfrom hurting
soneone and that he had cooperated with the police after his
arrest and given a detailed confession in this case which
included matters prejudicial to him (6TR 1025-1028). He
rem nded the jury of WAnda Robi nson’s testinony that N xon had
been a “wild man,” and suggested that Ni xon had fallen through
cracks in the system (6TR 1028-1030). Def ense counse

repeat edly enphasi zed that Ni xon was “not normal,” rem nding t he
jury of Nixon's nother’s testinony, the testinony of the two
nmental health experts and all of the circunstances of the case
(6TR 1031-1037). Def ense counsel rem nded the jury that, by

virtue of their conviction of N xon on the other felonies, he

woul d serve the rest of his life in prison; noting that prison
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records indicated that N xon did well while incarcerated,
counsel argued that the death sentence was not necessary to
protect society (6TR 1036-1038). 1In conclusion, defense counsel
rem nded the jury that he had prom sed not to m slead them or
nm srepresent anything to them he had shown them “t he good and
t he bad and the ugly, something that probably no juries had ever
seen in a case such as this, about a lawer’s client” (6TR 1038-
1039). He urged the jury not to “be hasty,” but to give ful
consideration to the evidence and to all the docunentary
exhi bits, and he rem nded them of Dr. Doerman’s testinony that
he believed in the death penalty, but only for “an intact hunman
bei ng” (6TR 1039-40). Nixon - counsel argued - was not, never
had been, and never would be an intact human being (6TR 1040).
Def ense counsel ended by sayi ng:

You know, we’'re not around here all that long. And

it’s rare when we have the opportunity to give or take

life. And you have that opportunity to give life

And |I’m going to ask you to do that. Thank you.
(6TR 1040).

The jury recommended a death sentence by a vote of 10-2 (6TR
1053).

The Remand Proceedi ngs During The Direct Appeal
On direct appeal, N xon was represented by new counsel, T.

VWi tney Strickland. His first issue on appeal was styled

“WHETHER APPELLANT WAS DENI ED EFFECTI VE ASSI STANCE OF COUNSEL.”
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Initial Brief of Appellant, case no. 67, 583, filed Decenber 5,
1986 (Table of Contents page). In his argunment on this issue,
Ni xon’ s appel | ate counsel stated:

The point now before the court is brought pursuant to
the dictates of US. V. Cronic, 466 U S. 648, 104
S.Ct. 2039, 80 L.Ed.2d 657 (1984). Speci fically,
Appellant’s claim for relief is base on a conplete
breakdown in the adversarial process, in that defense
trial counsel “entirely failed to subj ect
prosecution’s case to nmeani ngful adversarial testing.”
: Appel lant’s contention, then, is that here
there was a conplete breakdown of the adversaria

process which resulted in a conplete denial of the
right to counsel

ld. at 15-16. Appel | ate counsel also argued that counsel’s
choice of strategy was in essence a plea of guilty and that the

standards of Boykin v. Alabama, 395 U. S. 238 (1969) applied

Initial Brief, case no. 67,583 at 16-17. Ni xon’ s appell ate
counsel argued that, since there was no on-record inquiry by the
trial court and no on-record consent by Nixon to trial counsel’s
gui l t-phase strategy, Ni xon's conviction nust be reversed. The
St ate responded, inter alia, that the record was insufficient to
denonstrate that trial counsel acted against his clients w shes
at the guilt phase. Answer Brief of Appellee, case no. 67,583,
filed March 13, 1987.

Fol | owi ng oral argunments on appeal, this Court relinquished
jurisdiction and remanded the case to the circuit court. By
order dated October 20, 1987, this Court directed the circuit

court to conduct an “evidentiary hearing” in connection wth
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Ni xon’ s cl ai mof ineffective assistance of trial counsel, noting
that the Florida bar rules allowed an attorney to disclose
otherwise privileged information in response to allegations
concerning the attorney’s representation of his client.

The circuit court convened on this matter on November 25,
1987 (1STR 7-31). The court announced its confusion about the
order of relinquishnent, wondering whether or not this Court
wanted it to conduct an evidentiary hearing (as opposed to nere
judicial inquiry of Ni xon and his trial counsel), and, if so,
who was supposed to have the burden of persuasion (1STR 8). The
Court also noted that N xon's <counsel (still T. Witney
Strickland - Nixon’s appellate counsel) had filed a notion for
protective order (1STR 9). Ni xon’ s appel |l ate counsel argued
that only a colloquy between the trial court and the defendant

was necessary under Boykin v. Al abama, supra. |In response, the

St ate suggested that nmere judicial inquiry would not be a “full
and fair” hearing on Nixon's ineffective assistance of counsel
issue (1STR 19). The State argued, too, that if this Court had
found Boykin applicable to this case, it “would have already
been reversed,” stating that it was “our belief” that this Court
had “essentially” ruled against N xon on the Boykin argunment
(1STR 25). The court declined to attenpt to resolve the issue

wi t hout further guidance from this Court (1STR 27-31). By
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written order, such clarification was sought, and the case
returned to this Court (2STR 4-5).

On Cctober 4, 1988, this Court issued it second remand
order, explaining that it had “intended that a full evidentiary
hearing be conducted.” Order of this Court, case no. 67,583,
dated October 4, 1988. This Court explained that, on remand,
“the trial court should conduct an evidentiary hearing with the
ri ghts of exam nation and cross-exam nati on by the appel |l ant and
the State.” lbid. This Court further noted that, “[s]ince it is
t he appell ant who has the burden of establishing his claim of
ineffective assistance of counsel, it is he who should be the
proponent of the wtnesses, with the state having the right to
Cross-exam ne.” Wth these directions, this Court again

remanded the case to the circuit court for evidentiary hearing.

On Decenber 19, 1988, the circuit court re-convened for
hearing on Nixon's Cronic claim | mmediately, N xon’s appellate
counsel again objected to having an evidentiary hearing,
claimng that such hearing was an “expansion” of the limted
i ssue brought by N xon on appeal; appellate counsel asserted
that his appellate issue concerned “the issue of record consent

pursuant to U.S. v. Cronic;” it was not a claimof “ineffective

assi stance of counsel” (3STR5). |In addition, he contended, and

the circuit court explicitly agreed, that this Court’s order did
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not contenplate that the State would be allowed to call
W tnesses at this hearing (3STR 12-14).

Ni xon called as his first witness trial counsel M chael
Corin (3STR 15). Ni xon’ s appell ate counsel announced that by
doi ng so, “we” were not waiving the attorney-client privilege
(3STR 15). However, when Corin declined to answer appellate
counsel’s questions in the absence of a waiver of the privilege
(3STR21-22), Nixon's appellate counsel indicated that under
“protest,” the “Defendant” would waive the attorney/client
privilege “to the limted extent of the questions which I wll
ask” (3STR 23).

Appel | ate counsel then asked Corin whether or not he had
told Nixon he was going to concede guilt and seek |eniency,
Corin answered that he had discussed with N xon “how he was
goi ng to approach the case” (3STR 28), and had told hi mwhat he
was going to do in his opening and closing statenents at the
trial (3STR 29). Corin acknow edged that Ni xon probably did not
“affirmatively agree” to the strategy (3STR 30, 31); however,
when Ni xon was advi sed about Corin’s plans, and “was given the
opportunity to express his displeasure” with the proposed
strategy, he “said nothing, he did nothing, and he wote
not hi ng” (3STR 32).

On cross-exan nation, Corin explainedthat he had tol d Ni xon

“that if the State didn't accept a plea that ny goal was to try
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to save his life” in a case in which “the evidence was very,
very strong” (3STR 47). Corin testified that his “assessnent of
the State’'s case was that the State was going to be able to
fulfill [its] burden as to his guilt and if we had to go to
trial, if there was not going to be a plea for life, that the
def ense would be to try to save his life in the penalty phase”
(3STR 54). Corin “discussed with [ Ni xon] all of these avenues,”
over a “period of nonths” (3STR 48, 54). Ni xon had the
opportunity to object to Corin’s planned strategy, but did not
(3STR 48). Corin noted that “Nixon and | had a relationship
t hat went back prior to his arrest in this case” (SR 47-48). In
fact, he had been representing N xon since the fall of 1983
(3STR 56). Although Nixon did not verbally assent, “[y]ou get
a feel for what your client understands and you have a know edge
of their situation” (3STR 48).

The circuit court declined to nmake any findi ngs, noting that
al though the first remand order from this Court explicitly
directed the circuit court to nmake findings, the second one did
not (3STR 58).

Once again, the case returned to this Court. By order dated
February 1, 1989, this Court remanded the case for the third
time, directing the circuit court to allowthe State to present
rel evant testinmony at the hearing and to make findings as to “1)

whet her Appell ant was infornmed of the strategy to concede guilt
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and seek leniency; 2) whether he knowingly an voluntarily
consented to the use of that strategy; and 3) whether, if he did
not affirmatively consent, he acquiesced to its use.”

On August 30, 1989, the circuit court again conducted an
evidentiary hearing. Once again, Nixon's appellate counsel
objected at the outset to having a hearing, arguing once again
that his Cronic claimwas not a claimof ineffective assistance
of counsel (4STR 14-15). Appellate counsel announced that he
woul d present no further evidence, but would stand on what he
had presented in the Decenber 19, 1988 hearing (4STR 16).

Appel | at e counsel obj ected again when the State called trial
counsel Mchael Corin as its first witness, on the ground that
the State had “a full and anple opportunity to cross-exam ne
Corin at the previous hearing” and that any further exam nation
woul d violate Nixon's attorney-client privilege (4STR 18-19).
Corin spoke up at this point to state that he felt “very
unconfortable with the fact that M. Nixon is not releasing ne
fromthe privilege,” and announced that, although he was willing
to answer any nmatters that “are essentially public record,” he
woul d not answer “any questions which relate to any di scussi ons
that | m ght have had with M. Ni xon” (4STR 21-22, 30). Thus,
the State’ s exam nation of Corin on the Cronic issue essentially

was thwarted (4STR 28-75).
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The State next called assistant state attorney Anthony
Guarisco, one of the trial prosecutors in this case (4PCR 78,
8l). Prior totrial, Corin had informed Guarisco that N xon was
willing to plead to all charges in exchange for a life sentence,
but Guarisco declined due to the overwhel m ng evidence and the
severity of the case (4STR 82-84). Guarisco testified that when
Corin adopted a strategy of not contesting the State’'s case on
guilt, “we had to be very cautious” (4STR 85). The State still
had to prove the case and so had to present evidence, but also
had to avoid “engaging in overkill” (4STR 85). Wth this in
m nd, the State presented its evidence, but wi thheld evidence it
coul d have presented, including but not limted to: testinony
from Evel yn Harris that Ni xon had admtted to killing “a white
woman; " testinmony fromVirginia Meeks that she had seen Ni xon in
the victinms car and that Ni xon had showed her sonme rings that
he cl aimed to have taken fromhis girlfriend; and testinmony from
Judith Hill that she too had seen Ni xon driving the victims car
(4STR 87).

The State’s final witness was board-certifiedcrimnal trial
| awyer Larry Sinpson (4STR 91-92, 95). Sinpson was a prosecutor
from February of 1974 wuntil My of 1980, handling “every
concei vable [type of] case,” including many nurder cases (4STR
92). He was | ead prosecutor in the Ted Bundy Chi Onega case

that was transferred to Mam for trial (4STR 93). Since 1980,
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he has been in private practice; his practice includes primarily
crimnal trial and appellate work (4STR 93). Si npson had
reviewed the entire record on appeal in this case, including
Ni xon’s transcribed statenment to police and the reports

generated by the two nental health experts involved in this case

(4STR 100). In Sinmpson’s opinion, Mchael Corin rendered
ef fective assistance of counsel to Nixon (4STR 101). Sinpson
testified:

This case involves a situation where, as best |
can count, this Defendant confessed to having
commtted this crime to at |east seven different
people that I can count fromthe transcript. At |east
four of those people that he confessed to, he gave
ext ensi ve conf essi ons, detailing facts and
circunstances of the crine. And as part of one of
t hose confessions, the tape recorded confession that
he gave to Larry Campbell of the Sheriff’s Departnent,
that confession, in ny view, goes into excruciating
detail to the point where there was absolutely no
doubt what soever that the Defendant Joe Ni xon killed
Jeanne Bi ckner

As a matter of fact, | think Judge Hall probably
said it as well as anybody. He commented at one poi nt
record that “This case was proven not only beyond a
reasonabl e doubt, this case was proven beyond all
doubt.” And | think that is essentially what we have
here.

What M ke Corin did was to recognize that this
case was essentially one trial that may have had two
phases that are involved in it. And what M. Corin
did was to select the issue that really had to be
tried in this case and try that issue. And, quite
frankly, | don't think that there was a better
strategy that could have been enployed in the defense
of this case than the one that M. Corin enployed.

(4STR 102-03) .



Before hearing arguments, the circuit court told counsel
that, as he understood it:
your burden . . . [is] to show by evidence that M.
Ni xon was not infornmed of the tactic of conceding the
comm ssion of the act or proving that if M. N xon was
aware of that tactic, he did not consent to it, or
showi ng that he was neither aware of it nor did he
acquiesce in any way to it.
(4STR 106). Appellate counsel acknow edged that those were the
i ssues before the court (4STR 110).
In its order, the circuit court noted that N xon had been
present at the hearings on remand but had not testified and had
not waived his attorney client privilege or released trial

counsel fromthe obligations of confidentiality of the attorney-

client relationship (4STR 5). Based on the evidence that was

presented, the court found that:

1. Trial Defense Counsel Corin reviewed wth
Def endant / Appel | ant Ni xon the defense approach to the
case in general ternms including, but not limted to,
the probability that he would concede the killing of
the victimby Ni xon.

2. Corin and Ni xon had previous attorney-client
rel ati onships, both were veterans of the crimnm nal
justice system and although Nixon manifested no
reaction, he understood what was to take pl ace.

3. Ni xon made no obj ection and did not protest the
strategy and tactic enployed at trial.

(4STR 6). Based on the foregoing, the circuit court found that
Ni xon had not sustained his burden of proof that he “(a) was

neither informed nor knew of the trial strategy and tactic
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enpl oyed by Defense Trial Counsel Corin nor (b) did not consent
thereto or (c) acquiesce therein” (4STR 7).

The case went back to this Court. On January 24, 1991, this
Court affirmed Nixon’s conviction and death sentence. Nixon v.
State, 572 So.2d 1336 (Fla. 1990) (hereafter Nixon I). However,
noting that the State’'s examnation of trial counsel had been
curtailed by Nixon's refusal to waive his attorney-client
privilege, this Court declined to “di spose” of Nixon’s claim of
i neffective assistance of counsel “on the present state of the
record which we view as |l ess than conplete.” This Court stated
that “we do so without prejudice to raise the issue” later in a
Rul e 3.850 notion. 1d. at 1340.

The Postconviction Proceedi ngs

On Cctober 7, 1993, Ni xon, now represented by Jonat han Lang
of New York, filed a rule 3.850 notion raising a nunmber of
grounds, including a claimthat trial counsel was ineffective
under Cronic for conceding guilt w thout Ni xon’s consent. On
Cct ober 22, 1997, postconviction relief was denied sumuarily by
Judge L. Ralph Smth, Jr., in a fourteen page order w th al nost
150 pages of attachnments (19 PCR 3561-3708). Ni xon appeal ed,

rai sing seven issues. N xon v. Singletary, 758 So.2d 618, 619

(fn. 1) (Fla. 2000) (hereafter Nixon Il). This Court addressed
only one of these seven issues, finding “dispositive” the issue

of whet her or not there was “affirmative, explicit acceptance by
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Ni xon” of trial counsel’s strategy at the guilt phase of Ni xon's
trial, which this Court described as the “functional equival ent
of a guilty plea.” 1d. at 620, 624. This Court remanded the
case to the circuit court “to hold an evidentiary hearing on the
i ssue of whether Ni xon consented to defense counsel’s strategy
to concede guilt.” Id. at 625. The evidentiary hearing
mandated by this Court was conducted on May 11, 2002, before
circuit court judge Janet E. Ferris.

Corin once againtestifiedthat his strategy in representing
Ni xon was “to attenpt to save his life” by “trying to show t hat
even though the State nmay have been able to prove the acts for
whi ch he was accused, there were good reasons he shouldn’'t be
sentenced to death” (3SPCR 425). Corin explained that strategy
to Ni xon (3SPCR 426). Corin testified that his testinony of
Decenmber 19, 1988 was true and correct, and he stood by it
(3SPCR 427) .

On cross-examnation by the State, Corin outlined his
experience as a defense attorney since 1976 (and a prosecutor
before that), working as a federal and a state assistant public
def ender, representing, on average, probably a thousand clients
a year (3SPCR 428-31). This case did not represent the first
time Corin had represented N xon; he had successfully defended
Ni xon on a robbery charge, and was representing himon burglary

charges at the time N xon nurdered Jeanne Bickner (3SPCR 434-
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35). Corin’ s perception was that he and Ni xon “got al ong fine”
and that Ni xon conprehended the court proceedi ngs (3SPCR 436).

Corin tal ked to and deposed numer ous wi t nesses, as refl ected
by the copious notes he took (3SPCR 438-440). Corin discussed
“the state of the evidence” with N xon (3SPCR 440). At sone
point, Corin explained to Nixon that his strategy would be to
try to avoid the death penalty and not contest guilt (3SPCR
440).% Corin’s strategic decision was not one he would have
made “lightly” or without first discussing it with Ni xon (3SPCR
440-41). He “owed it to ny client to tell himwhat’' s going on”
(3SPCR 449) . In Corin’ s “professional opinion,” based on the
state of the evidence in this case, such strategy was the *best
way to proceed” and possibly the only way to save Nixon's life
(3SPCR 441). In Corin’s opinion, if the question of guilt was
not going to be a matter that could be the subject of “any
reasonabl e di spute,” then it would be nuch nore effective to try
to save Nixon's life through mtigating circunmstances at the
penalty phase than “going through a trial and arguing things
t hat were not going to make a whole | ot of sense” (3SPCR 460).

Corin did not get “a whole heck of a lot” of assistance or

direction from Nixon; “mst of it | had to do on ny own,”
15 Corin testified that he saw “no benefit” to pleading
Ni xon guilty “straight up to the court.” He did not consider

what he did to be the sane as a guilty plea (3SPCR 476-77).
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probably after discussing strategy with other |awers (3SPCR
447, 468). However, he woul d not have pursued the strategy he
di d agai nst Ni xon’s wi shes (3SPCR 446).

Corin had Ni xon evaluated by nmental health experts; Ni xon
had a history of mental health problens that Corin thought were
mtigating, but Corin did not see any support for an insanity
def ense and so did not attenpt to pursue one (3SPCR 441-42). 1In
addition, while Corin was aware that “sonetinmes juries will find
people qguilty of |esser offenses,” he did not think there was
any realistic possibility of that occurring in this case (3SPCR
444- 45) .

Corin testified that each case is different and each client
is different; “you hope that you have clients that are
cooperative,” but if you do not, “[y]ou do the best you can”
with “what you have,” and you “represent them to the best of
your ability” (3SPCR 452-53). Corin testified that “many tinmes
| awyers make deci sions because they have to make them because
the client does nothing” (3SPCR 455). Such was the case in
Ni xon’s trial (3SPCR 455, 473).

Judge Ferris denied relief by witten order dated Septenber
20, 2001. After discussing the procedural history of the case
and this Court’s nost recent decision in this case, Judge Ferris
addressed the issue to be decided on remand: “did Joe Elton

Ni xon give his attorney, M ke Corin, consent to concede guilt at
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trial, and was that consent supported or evidenced by an
‘“affirmative, explicit acceptance by Nixon” of this specific
aspect of the trial strategy?” (2SPCR 370). Judge Ferris noted
that the State had argued that this Court’s interpretation of
Cronic was “overly expansive” and contrary to the hol di ng of

Strickland v. Washington, 466 U S. 447 (1984), and that recent

federal decisions interpreting Cronic had explicitly rejected
the analysis relied on by this Court (2SPCR 370-71). Judge
Ferris described the State’s argunent as “conpelling,” but she
did not feel “at liberty” torevisit this Court’s ruling herself
(2SPCR 371). However, this Court’s opinion presented Judge
Ferris with a “dilemm” (2SPCR 371). Her concern was how to
bal ance this Court’s direction to determ ne whether Nixon
consented to Corin’s strategy, but only in the context of an
“affirmative, explicit acceptance by N xon” of that strategy,
with the general rules that 1) the trial court ordinarily
considers many factors in resolving i ssues of waiver and 2) the
burden of proving Nixon’s claimlay on Nixon while this Court’s
opi nion suggested a shifting of that burden to the State (2SPCR
371-72). As to the second general rule, Judge Ferris concl uded
that “such a shift was not intended, and that the burden of
proof still rests with M. Ni xon to show that he did not consent
to the strategy affirmatively and explicitly” (2SPCR

372) (enphasis in original). As to the first general rule, Judge
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Ferris noted that while this Court had earlier affirmed Judge
Hal | *s concl usion that Ni xon had knowi ngly, intelligently and
voluntarily absented hinself fromnost of his trial,® the trial
record “does not reflect what would ordinarily be considered an
affirmative, explicit waiver by M. Nixon of his right to be
present at trial; instead, Judge Hall nmade his decision based on
the circunmstances as they existed at the time,” including
Ni xon” s behavi or and the court’s “exasperating conversation with
M. Nixon” (2SPCR 373-74). Judge Ferris concluded that it was
“obvious” that the decision whether Ni xon had consented to
Corin’s trial strategy could “be made only after careful
consideration of simlar factors (2SPCR 374). Anal yzing the
evi dence presented, Judge Ferris noted: Corin had represented
Ni xon previously; his relationship with Ni xon was generally
positive; Ni xon neverthel ess was not “especially conmuni cative;”
while Corin would have preferred a client who actively
participated in his defense, Nixon declined to do so; Corin was
put in the position of having to make decisions because his
client did nothing; Corin did the best he could with a difficult

case and a difficult client (2SPCR 374-77).' Judge Ferris

16 See 572 So, 2d at 1341-42.

1 Judge Ferris stated: “It is hard to imagine a nore
onerous situation than a client charged with first degree nurder
absenting hinself from the trial; here, in addition to a

confessi on and overwhel m ng evidence, M. Corin had to contend
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concl uded that Ni xon made his position known by his conduct, and
had consented to Corin’s trial strategy, albeit, not “in words”
(2SPCR 378) (enphasis in original). In her view, N xon s actions
spoke clearly, and we “cannot not search for words that he was
clearly disinclined to provide” (2SPCR 379).18

SUMVARY OF THE ARGUNMENT

Ni xon presents seven clainms for review. In the first he
conplains that Judge Ferris erred in her interpretation and
application of this Court’s decision in Nixon II. The renmaining
Si X i ssues are the ones presented previously and ruling deferred
in Nixon II.

1. Nixon’s Cronic claim This claimis procedurally barred
as one that could and should have been, and was, raised on
direct appeal. During the direct appeal proceedi ngs, this Court
remanded the case to the circuit court for a full, fair and
conpl ete evidentiary hearing on the claim which never occurred
due to Nixon's refusal to allow such. Havi ng declined the

opportunity given to himat that time to litigate that claim

with the prejudice M. N xon would surely create by not being
present in the courtroomduring the trial.” (2SPCR 377).

18 As Judge Ferris noted earlier (2SPCR 372), Nixon
himself declined to testify at this hearing or any of the
previ ous ones. Thus, Ni xon personally has never said how he
felt about Corin’ s strategy.
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fairly, Nixon should be precluded from attenmpting to litigate
his Cronic claimon postconviction.
Shoul d Ni xon’s claim be addressable on the nerits, recent

federal and state cases, decided since this Court issued its

decision in Nixon Il, conpel reconsideration of this Court’s
interpretation of Cronic and Boykin. Regardl ess of any

concession by trial counsel, Ni xon had a jury trial at which the
State was held to its burden of proof beyond a reasonabl e doubt.
The concessi ons by counsel, which were not even evidence, much
| ess a basis on which to i npose judgnent and sentence, were not
the functional equivalent of a guilty plea, as is inmplicit in

this Court’s opinion in Atwater v. State, 788 So.2d 223 (Fl a.

2001), in which this Court declined to find ineffective per se
an attorney who conceded that his client was guilty of second
degree nurder. Furt hermore, one of the fundanental deci sions
for a defendant is whether or not to appeal, but in Roe V.

Fl ores-Ortega, 528 U.S. 470 (2000), the United States Suprene

Court rejected the application of any per se rule of

i neffectiveness to a case in which an attorney had chosen not to
file an appeal without first obtaining his client’s specific
consent to that course of conduct. The Court concluded that a
per se rule should be applicable only if the client explicitly

instructs his attorney to file an appeal. |If the client fails
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to convey his wi shes one way or the other, the case-specific

deficient-performance/prejudice analysis of Strickland v.

WAshi ngt on applies. Nixon did not object to his trial counsel’s

choice of strategy, and, as in Roe v. Flores-Otega, the

Strickland test should apply to Nixon’s clai mof ineffectiveness

of counsel .
Shoul d this Court decline to revisit its interpretation of

Croni c/Boykin, this Court should nevertheless affirm Judge

Ferris’ order denying relief. Judge Ferris correctly detern ned
that the burden to prove |ack of consent was on Ni xon and that
he had failed to carry that burden. Further, Judge Ferris was
authorized to conclude from all the circunstances that Nixon
accepted his trial counsel’s strategy, even if he did not do so
in words. A defendant’s silence, coupled with an understandi ng
of his rights and a course of conduct indicating acceptance, can
support a conclusion that a defendant has consented to counsel’s
strategy.

I n addition, because the record clearly establishes that
trial counsel’s choice of strategy was reasonable under the
circunstances and was not prejudicial to the defendant, N xon's
claim of guilt-phase ineffectiveness of counsel fails to neet

the Strickland standard.

2. Because the trial court had cont enporaneously determ ned,

after evaluation, that N xon was conpetent to stand trial in
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anot her case pending at the tine Nixon conmmtted this nurder,
the trial court had no reasonable basis in the instant case for
ordering a new conpetency eval uati on sua sponte.

3. The record establishes that trial counsel perfornmed
effectively at the penalty phase. He extensively investigated
Ni xon” s background, and had him eval uated by two nmental health
experts who testified that Nixon was mldly brain damaged and
that the two statutory nental mtigators applied. That Nixon
has now | ocated new nental health experts who say essentially
the same thing cannot establish that trial counsel was
ineffective. Further, there is not reasonable probability that
the evidence that Ni xon now proffers, which is largely
cunul ative to that introduced by trial counsel, would have nade
a difference, given the strong aggravation in this case.

4. The nental health experts who testified at trial were not
i nconpetent by any stretch of the imgination.

5. Nixon’s claimof inadequate jury instructions as to the
HAC and CCP aggravators was correctly found to be procedurally
barred.

6. Nixon's claim that racial prejudice infected his

prosecution was correctly denied under Foster v. State, 614

So. 2d 455 (Fla. 1992).
7. Because Nixon's prior conviction's remain valid, his

Johnson v. M ssippi claimwas properly denied summrily.
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ARGUMENT

| SSUE |

NIEXON IS ENTITLED TO NO RELIEF ON H S CLAI M THAT
H S TRIAL COUNSEL WAS | NEFFECTI VE AT THE GUI LT PHASE

Ni xon begins his brief with what he calls “a provocative but
fair question,” asking: “How long will it take to get this case
right?” Initial Brief of Appellant at 1. The State agrees that
it has taken much too long to resolve an issue that Ni xon first
raised in his direct appeal brief alnmpst 16 years ago. The
State woul d note, however, that much of the delay was caused by
Ni xon’s own intransigent unwillingness to fairly litigate an
i ssue that he had raised. In the State’'s view, Nixon's Cronic
cl ai m shoul d have been denied with prejudice a |long tinme ago on
the ground either that N xon had waived his claimby declining
to allow it to be fairly litigated when it was remanded for an
evidentiary hearing, or at the very least that he had failed to
carry his burden of proof at the evidentiary hearing(s).
Furthernore, it is the State’s position that, in light of recent
cases, Nixon Il should be reconsidered and its interpretation of
Cronic overruled. Should this Court decline to do so, however,
Judge Ferris’ denial of relief should neverthel ess be affirned.
The State shows as foll ows:

A. Ni xon’ s Cronic claim should be denied as
successi ve.
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The claimthat trial counsel was ineffective per se under
Cronic was raised on direct appeal. This Court remanded the
case to the trial court for an evidentiary hearing and a
determ nati on whet her Ni xon had consented to his trial counsel’s
gui |l t-phase strategy. However, a full and fair evidentiary
hearing never occurred, because Ni xon refused to waive his
attorney-client privilege, and the State was denied a fair
opportunity to rebut Ni xon’s assertions.

It is of course true that ineffective assistance of counsel
claims generally are litigated during Rule 3.850 proceedings,

not on direct appeal. Blanco v. Whinwight, 507 So.2d 1377

1384 (Fla. 1987). However, there are exceptions to this general
rul e. | bid. In this case, Nixon clained on appeal that his
trial counsel was ineffective per se under Cronic because there

was “a conplete breakdown in the adversarial process” at the

guilt phase of the trial, in that trial counsel had conceded
guilt without Nixon's permssion. Initial Brief of Appellant,
case no. 67,583. The State responded that the trial record

al one was insufficient to resolve that issue. Quite reasonably,
this Court concluded that N xon’s Cronic claimshould be heard
during the pendency of the direct appeal proceedings, and
remanded the case to the trial court for evidentiary devel opnent
of the question of whether Nixon had consented to or at |east

acquiesced in trial counsel’s guilt-phase strategy, no doubt
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thinking that this relatively sinple inquiry could be handl ed
expedi tiously. The evidentiary development this Court
cont enpl at ed, however, never occurred, because Ni xon refused to
allow it to.

There can be no question but that Ni xon could not
simul taneously pursue a claim that his trial counsel was
ineffective but insist on retaining his attorney-client
privilege to preclude inquiry into trial counsel’s discussions
with his client relevant to the ineffectiveness claim Owen v.
State, 773 So.2d 510 (Fla. 2001). It has been and remains the
State’s position that because Ni xon declined the opportunity
given to himduring the pendency of his direct appeal to allow
his Cronic claim (a claim that, it nust be enphasized, he
raised) to be fully litigated, he is foreclosed fromre-raising
the sanme claim on 3.850. By refusing to waive his attorney-
client privilege despite being informed that he could not
si mul taneously decline to waive the privilege and pursue a claim
of per-se ineffective assistance of counsel, Ni xon waived his
Cronic claim Moreover, the burden of proof was on Ni xon and he
failed to carry it; heis not entitled to successive opportunity
to raise and litigate this claim

In a simlar Georgia case, a defendant clainmed on direct
appeal that he was denied the effective assistance of counse

because the trial court had denied funds for investigative and
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forensic assistance to defense counsel representing an indi gent
def endant pro bono. The Georgi a Suprenme Court remanded t he case
to the trial court “for a hearing to determ ne whether, for any
reason, including the lack of funds, the defendant was denied

ef fecti ve assi stance of counsel.” Gary v. State, 260 Ga. 38,

389 S.E.2d 218 (Ga. 1990). However, Gary, |ike Nixon, refused
to waive his attorney client privilege, and his trial counsel
refused to answer the state’ s questi ons about his representation
of M. Gary. The case returned to the Georgia Suprenmne Court,
whi ch hel d:

A def endant cannot be forced to litigate an issue.
Cf. Morrisonv. State, 258 Ga. 683 (3), 373 S.E.2d 506

(1988).1° .

The defendant was given the opportunity to prove
t hat the denial of funds for |egal, investigative, and
forensic assistance prejudiced his defense; i.e., that

because of the trial court’s denial of funds, attorney

Si emon could not effectively represent his client.

The def endant has wai ved t hat opportunity, and we need

not further address his contentions in this regard.
Id. at 389 S.E. 2d at 220-21

Simlarly, when a Florida defendant refused to “proceed in
good faith” on his claimof ineffectiveness first presented on
3.850, by unjustifiably invoking the attorney-client privilege,

this Court affirmed the trial court’s denial of relief. Oanen v.

State, supra, 773 So.2d at 513-16. Nixon's present counsel ask

19 This Court recently cited Mrrison with approval in
Muhanmmad v. State, 782 So.2d 343, 364 (Fla. 2001).
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when his Cronic claimwll be resolved correctly. But Ni xon
himself is the reason this issue was not resolved |ong ago.?°
Havi ng spurned the opportunity this Court gave himto prove his
claimat that tinme, he should be deened forecl osed now. N xon's
Cronic issue having been raised and litigated on direct appeal
(albeit not fully litigated as a consequence of Nixon's
i ntransi gence), his present claimis successive and therefore

procedurally barred in these 3.850 proceedings. ?

20 As this Court noted in Nixon Il, it was unable to “get
an answer to [the] question” that Ni xon had raised on direct
appeal because Nixon had *“invoked the attorney-client

privilege.” 758 So.2d at 624.

21 The State acknow edges that in its opinion on direct
appeal, this Court said that it declined to dispose of this
claimon the inconplete state of the record before the Court at
that time, “wi thout prejudice” to raise the issue on 3.850. 572
So.2d at 1340. The State does not interpret this statenent as
an express ruling on the procedural bar issue now before the
Court. Any such ruling would have been premature at that tine.
Moreover, the opinion does not restrict the operation of
“wi t hout prejudice” to the defendant; the State woul d argue t hat
this Court’s decision was also “without prejudice” to the State
to raise the issue of procedural bar on 3.850. Further, to the
extent that this one sentence m ght arguably establish the |aw
of the case on the question of whether N xon may be allowed to
litigate an issue he declined to litigate nmore than 10 years
ago, the State would urge exception to the general rule on the
grounds that a strict and rigid adherence to the | aw of -t he-case
rule will potentially expose the State to the nmanifest injustice
of having to retry this case al nost 20 years after the crinme was
commtted on the basis of an issue that could and should have
been resolved | ong ago. See Henry v. State, 649 So.2d 1361,
1364-65 (Fla. 1995) (explaining “manifest injustice” exception
to “law of the case” rule). \Wether or not this Court agrees
with anything else the State nmay say about the application of
Cronic to this case, one thing is absolutely clear: there has
never been any serious question about Nixon’s guilt. The
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B. Nixon Il is inconsistent with Strickland v. Washi ngton

and shoul d be overrul ed.

In Nixon Il, this Court in essence held that, unless trial
counsel is able to obtain a disruptive and uncooperative
def endant’ s explicit consent to a strategy of conceding guilt in
the face of overwhelmng evidence to focus on saving his
client’s life at the penalty phase, trial counsel nust contest
guilt even when doing so would not only be useless at the guilt
phase, but would work to his client’s detrinment at the penalty
phase. This was so, this Court held, because a concession of

guilt is the functional equivalent of a guilty plea, and nust be

governed by the standards of Boykin v. Al abama, 395 U.S. 238
(1969). This Court acknow edged that “a tactical decision to
admt guilt during the guilt phase in an effort to persuade the
jury to spare the defendant’s life during the penalty phase”
m ght be a “sound defense strategy,” 758 So.2d at 623, but
concluded that “the dividing line between a sound defense
strategy and i neffective assi stance of counsel is whether or not
the client has given his or her consent to such a strategy.”

| bi d. Absent “affirmative, explicit acceptance by Ni xon of

evidence is not nerely sufficient, it is overwhelm ng. Thus,
there can be no concern here “that unfair procedures may have
resulted in the conviction of an innocent defendant.” U.S. V.
Timreck, 441 U.S. 780, 784 (1979)(quoting from U.S. v. Smth,
440 F.2d 521, 528-29 (7t Cir. (1971)(Stevens, J., dissenting)).
Rewar di ng Ni xon for his intransigence can nmake no contri bution
to justice or fairness or truth.
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counsel’s strategy,” trial counsel was per se ineffective, as

set out in US. v. Cronic, 466 U S. 648 (1984), even if tria

counsel’s strategy was reasonabl e and effective and designed to
maxi m ze Ni xon’s chances of avoiding a death sentence.

The State would contend that this Court’s decision
i nproperly establishes “mechani stic rules governing what
counsel must do,” and is contrary to the “circunmstance-specific

reasonabl eness inquiry required by Strickland [v. WAashi ngton,

466 U.S. 668 (1984)]". Roe v. Flores-Ortega, 120 S.Ct. 1029,

1034 (2000). Furthermore, the State would urge this Court to
reject the characterization of trial counsel’s comments as the
functional equivalent of a guilty plea, and to reject any
application of Boykin to the circunstances of this case.

Ni xon argues that Nixon Il establishes the | aw of this case
and should not be reconsidered. The State’s response is
threefold. First, the doctrine of “law of the case” is not an
mandate, but a self-inpose restraint to promote finality and
efficiency in the | egal process and to prevent unnecessary and
unproductive relitigation of an issue which has already been

decided. State v. Owen, 696 So.2d 715, 720 (Fla. 1997). This

Court has the power to reconsider and correct erroneous rulings
where reliance on the previous decision would result in a

mani fest injustice or perpetuate a rule now shown to be wrong.
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Ibid.?2 A nunber of cases bearing on Nixon's Cronic claimhave
been deci ded since Nixon Il was decided, including cases deci ded
by the United States Suprenme Court and by this Court, that, in
the State’s view, call into question this Court’s analysis in
Nixon 11, and conpel reconsideration of the Cronic issue.
Furthernmore, when the State petitioned the United States Suprene
Court for wit of certiorari in this case, N xon offered no
response whatever on the nerits; his sole argunent was that the
deci sion was not final (2SPCR 227-32). If Nixon Il is not a
final decision, then surely it is not inappropriate to
reconsider the issue in light recent case |aw that was
unavail able to the Court and to the parties when this case was
here previously. |If the State’'s position on the applicability
of Cronic to this case is correct, reconsideration of the issue
woul d nore expeditiously bring this litigation to a close than
would a strict and rigid adherence to the “law of the case,”
whi ch woul d generate further litigation, including, possibly, an
unwarranted, wunjustified, and unnecessary retrial. In any
event, the State feels obliged to preserve the issue for further

revi ew.

22 Additionally, the United States Supreme Court has
recogni zed that stare decisis is “at its weakest when we
interpret the Constitution because our interpretation can be
altered only by constitutional anmendnment or by overruling our
prior decisions.” Agostini v. Felton, 521 U. S. 203, 235 (1997).
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1. Boykin has no application to concessions of fact by
counsel during argunent, where, as here, guilt was not
stipulated and the burden remai ned on the State to prove guilt
beyond a reasonabl e doubt.

In Nixon Il, this Court stated that trial counsel’s comments
in this case “were the functional equivalent of a guilty plea,”
to which the standards set out in Boykin applied. 758 So.2d at
624. However, Boykin itself states: “A plea of guilty is nore
than a confession which admts that the accused did various
acts; it is itself a conviction; nothing remains but to give
judgnment and determ ne punishnment.” 395 U. S. at 242-43. As the
Suprenme Court |ater elaborated, a guilty plea “is nore than an
adm ssion of past conduct; it is the defendant’s consent that

j udgnment of conviction my be entered without a trial - a waiver

of his right to trial before a jury or a judge.” Brady v. US.,

397 U. S. 742, 748 (1970). See also, North Carolina v. Alford,

400 U. S. 25, 32 (1970) (a guilty plea expresses the defendant’s
consent “that judgnent be entered wthout a trial of any
ki nd”) (emphasis supplied). 1In this case, trial counsel did no
nore than admt past conduct; nothing trial counsel said was by
itself a conviction or a waiver of trial, and no judgnment could
have been entered on the basis of trial counsel’s coments.
Ni xon had a jury trial and, regardless of any concessi ons by
trial counsel, the burden renmained on the State at his trial to

prove to the satisfaction of the jury beyond a reasonabl e doubt
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that Nixon was guilty, as the State itself acknow edged in its
concluding argunent, and as the trial court <clearly and
explicitly instructed the jury.?® Furthernore, nmany issues were
preserved for appeal notw thstandi ng counsel’s concessions that
woul d not have been preserved if N xon had pled guilty,
i ncl udi ng appel l ate review for sufficiency of the evidence and
appel l ate revi ew of objections that trial counsel preserved for
appeal, such as objections to the introduction of allegedly

i nfl ammat ory photographs and to portions of the prosecutor’s

closing argunment. U.S. Gonmes, 177 F.3d 76, 84 (1st Circ. 1999)
(rejecting defendant’s attenpt to anal ogi ze concessi on of guilt

by counsel to a guilty plea).?*

23 It should be noted that a court may accept a
defendant’s plea of guilty and waiver of trial wthout an
adm ssion of guilt or proof beyond a reasonable doubt that the
def endant is guilty. North Carolina v. Alvord, supra. Nixon
on the other hand, did not plead guilty and could not lawfully
have been convicted by the jury w thout such proof.

24 Gones states: “[Appellant’s] cursory analogy to a
guilty plea wthout safeguards (including the explicit consent
and participation of the defendant and a good many formalities

as well, Fed. R CrimP. 11) is a false one. Counsel’s concession
was not a guilty plea, which involves conviction w thout proof,
and is therefore properly hedged with protections. Here, the

governnment had to provide a jury with adm ssible evidence of
guilt and did so in abundance. [Appellant’s] claimthat Rule 11
was short-circuited is virtually identical to a claimsquarely
and properly rejected by the Seventh Circuit in Underwood V.
Clark, 939 F.2d 473, 474 (7" Cir. 1991) (Posner, J.).”
(Enphasis in original.)
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Since deciding Nixon Il, this Court has declined to apply
the per-se test of Cronic to a case in which a trial counsel
faced with overwhel m ng evidence conceded that his client was
guilty of second degree nurder in an attenpt to save his

client’s life. Atwater v. State, 788 So.2d 223, 229-31 (Fla.

2001). This Court distinguished its decision in N xon Il on the
ground that Atwater’s counsel had conceded his client’s guilt to
a lesser crinme than charged, while Ni xon’s counsel had conceded
his client’s gqguilt of the greatest crinme charged. I bid.
At wat er does not nention Boykin. However, it would seem that
if, as this Court held in N xon Il, a defense counsel’s
concession of gqguilt is the functional equivalent of a guilty
plea, then it is the functional equivalent of a guilty plea
whet her or not that concession is to the greatest crinme charged
or “only” to a lesser crinme. But in Atwater this Court did not
require a denonstration that the defendant had given his
explicit consent to his counsel’s strategy; on the contrary,
At wat er indicates that counsel could have conceded guilt to a
| esser offense without even consulting his client, |let alone

obtaining his explicit consent.? However, neither Boykin nor

25 This Court stated that counsel’s adoption of such a
strategy “my bind a client even when made w thout
consultation.” 788 So.2d at 230. The United States Suprene

Court has held that the defendant has the ultimate authority to
make four decisions: whether to plead guilty, waive a jury,
testify in his or her own behalf, or to take an appeal. Jones
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its progeny relaxes the standards of waiver when a defendant
pl eads guilty to sonething less than all the crinmes charged in
the indictnment; a guilty plea to sonething less than all the
crimes charged (a conmmon event) is nevertheless a guilty plea
and mnmust be shown to be voluntary and intelligent. To the
extent that this Court in N xon |l adopted the test for
eval uati ng concessi ons of guilt by counsel based on Boykin, then
that same test shoul d be applicable to all concessions of guilt.
| f, on the other hand, Boykin has no application to Atwater, it
shoul d have no application to Nixon either, which is the State’'s
view of the matter. 26

Furthernmore, although Nixon’s argunent assunes that his
trial counsel conceded that Nixon was guilty of first degree
murder, in fact he did not. \What he did concede at the outset
was t hat Jeanne Bi ckner had died and that N xon had caused t hat

death. That is not a concession that N xon was guilty of first

degree murder. Counsel also acknow edged in concl uding that he

v. Barnes, 463 U.S. 745 (1983). This list has been deened
exhaustive, and all other decisions are for counsel to make,
with or without the client’s consent. Sistrunk v. Vaughn, 96
F.3d 666, 670 (39 Cir. 1006); U.S. v. Boyd, 86 F.3d 719, 723 (7th
Cir. 1996); Watkins v. Kassulke, 90 F.3d 138 (6'" Cir. 1996).

26 That is not to say that Atwater and Nixon Il m ght not
be distinguishable under Cronic; the State will address that
gquestion infra. But they cannot be distingui shed under Boykin.
It is the State’s argunent that Boykin has no application to
ei ther case.
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t hought the jury would “probably” find Ni xon guilty beyond a
reasonabl e doubt on all charges. Counsel did not, however
explicitly admt that Ni xon was in fact guilty on all counts, or
even so nuch as hint that the jury was not required to eval uate
the evidence to determine if the State had proved Nixon’s guilt
beyond all reasonable doubt. 1In short, counsel did not concede
that Ni xon was guilty of first degree murder, nor fail to put
the State to its burden of proof.?” Thus, the coments by
Ni xon’ s counsel were not the functional equivalent of a guilty
pl ea, and this Court should so find.

2. Nixon's ineffectiveness clai mshould be eval uat ed under
Strickland, not Cronic.

In Nixon Il, this Court agreed that, in a death penalty
case, it my be sound strategy for defense counsel to
acknow edge the sufficiency of the state’s proof at the guilt
phase in an effort to persuade the jury to spare the defendant’s
life during the penalty phase. 758 So.2d at 623. As noted in

Goodpaster, The Trial for Life: Effective Assistance of Counsel

in Death Penalty Cases, 58 N. Y.U. L.Rev. 299 (1983) (cited in

Strickland v. Washington, supra, 466 U. S. at 662, fn. 32):

In a death penalty case, . . . the possible
puni shnment s so extraordinary that the defense
attorney nust consider fromthe outset the inpact that
the guilt phase defense may have on sentencing. Since

21 Thus, counsel actually did what this Court said that,
as a mnimm he nust do. 758 So.2d at 325.
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the capital case defense attorney may have to be an
advocate both for acquittal and for life, she should
not frame a defense case for acquittal which wl]l
preclude or handicap effective advocacy for life.
| ndeed, in case where a severe conflict or
i nconsi stency between advocacy for acquittal and
advocacy for life exists, the defense attorney will be
forced to make the difficult decision of preferring
one over the other. The relationship between this
advocacy choice and the assessnent of an attorney’s
conpetence in such cases cannot be overlooked in
forrmul ating standards of effective assistance in
capi tal cases.

In many capital cases, the evidence of guilt is
overwhel mng. Such cases go to trial either because

the prosecutor will not bargain for a sentence |ess
t han death or because the defendant will not accept a
sentence of life inprisonment w thout the possibility
of parole. In these cases, although the defendant
wi Il alnmost certainly be convicted, the defendant has
nothing to |ose by proceeding with a trial on the
capital charges. However, if the gqguilt phase is
virtually indefensible, inappropriate guilt phase

advocacy could so prejudice the sentencer that no

persuasi ve case for a life sentence can be nade at the

sent enci ng phase.
Id. at 329 (enphasis supplied). It has never been contested
that Nixon's trial counsel made a strategic decision, and a
maj ority of this Court concluded not only that counsel nmade a
strategi c decision, but that counsel’s strategic decision was

effective and reasonably calculated to help Ni xon avoid a death

sentence.?® Nevertheless, this Court found that, absent explicit

28 Three justices voting with the mjority and one
di ssenter explicitly drewthis conclusion. See 758 So.2d at 626
(Harding, C. J., concurring, joined by Anstead, J., and Pari ente,
J.) (no “question that the strategy taken by defense counsel was
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consent by Ni xon to counsel’s strategy, counsel was ineffective
per se. This Court reached this conclusion wthout finding
either deficient attorney performance or prejudice. | nst ead,
this Court concluded that conceding guilt without the client’s
explicit consent is ineffective per se under Cronic no matter
how effective counsel’s strategy may have been and no matter
what Ni xon’s best interests may have been.

It is the State’s contention that trial counsel’s strategic
decision in this case is properly reviewed under the two part

test of Strickland v. Washi ngton, supra, rather than under dicta

in Cronic suggesting that, when trial counsel’s performance is
so |lacking that it amunts to no neani ngful assistance at all,

a breakdown in the adversarial process has occurred which wl|

be deemed prejudicial per se. Cronic applies only where the
attorney’s failure to “test the prosecutor’s <case” is
“conpl ete.” Bell v. Cone, No. 01-400 (U.S. May 28, 2002).°2°

That counsel failed to test the State’'s case at “specific

an effective one reasonably calculated to help the defendant
avoid the death penalty”) and 758 So.2d at 634 (Wells, J.,
di ssenting) (“counsel made a rational choice, one that a
conpetent, experience | awyer woul d be expected to make gi ven t he
evi dence” and the nature of the proceedings). Thus, a mpjority
of this Court explicitly found that trial counsel’s strategy was
reasonabl e and effective considering the circunstances of this
death penalty trial

29 In Bell v. Cone, the United States Suprene Court
reversed Cone v. Bell, 243 F.3d 961 (6t Cir. 2001), cited by
Ni xon in his brief. Initial Brief of Appellant at 38 (fn. 30).
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points” is insufficient to relieve the defendant of proving both

deficient attorney performance and prejudice under Strickland.

| bid. In a case like this one, in which the State has
overwhel m ng evidence and is seeking a death sentence, defense
counsel should not be expected to develop strategy in the guilt
and penalty phases independently, wthout regard for the
potential inpact of the one on the other. As Goodpaster notes,
“if the guilt phase is virtually indefensible, inappropriate
guilt phase advocacy could so prejudice the sentencer that no
persuasive case for a |ife sentence can be nmde at the

sentenci ng phase.” The Trial for Life, supra. It sinply cannot

be said that a defense attorney’s failure to test the state’s
case is “conplete,” or that counsel has abandoned his
representation of his client, when he decides after reasonable
i nvestigation not to contest overwhel m ng evidence of guilt in
order to maintain defense credibility at the penalty phase and
maxi m ze his client’s chances of avoiding a death sentence
Ni xon”s trial counsel recognized that in such a case, the npst
i nportant issue was not guilt, but sentence; by focusing on the
penalty phase, he acted in pursuit of what he deened to be his

client’s best interests, and “made all significant decisions in
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t he exerci se of reasonabl e professional judgnent.” Strickland,

466 U.S. at 690. 30
It should be noted that two of the federal cases relied on

by this Court in Nixon Il - United States v. Swanson, 943 F. 2d

1070 (9th Cir. 1991) and Wley v. Sowders, 647 F.2d 642 (6th

Cir. 1981) - were not capital prosecutions and trial counsel in
those cases had no reasonable justification for conceding
guilt.3 These cases do not support the application of Cronic to

this capital prosecution. Clearly, Nixon's trial counsel,

30 See The Trial for Life, supra at 338: “The nmjor action
in capital cases no |longer necessarily takes place at the guilt

trial. Penalty trials are not ordinary sentencing hearings;
they are conplete trials on a crucial issue - life - and counsel
and courts nust so view them”

81 The Swanson court noted that the governnment had fail ed
to identify any strategy that could have justified trial
counsel’s concession of guilt. In Wley, the state did argue

that counsel’s goal was to obtain leniency in sentencing;
however, the circuit court did not find this to have been
reasonabl e strategy absent any evidence that counsel’s qguilt-

phase strategy contributed to his sentencing strategy. | t
shoul d be noted that Wley pre-dated Strickland and Cronic and
that it was still an open question at the tinme whether a

def endant had any burden to prove prejudice on any Kkind of
i neffectiveness claim further, the court found that in I'ight of
t he weakness of the state’s case of guilt, counsel’s concession
of guilt was prejudicial.

A third federal case relied on by this Court, Osborne v.
Shillinger, 861 F.2d 612 (10th Cir. 1988), was a death penalty
case, but the court found that counsel had abandoned his duty of
loyalty to his client, had failed to investigate, and had no
strategic reason for essentially conceding the propriety of a
deat h sentence for his client. |In fact, the court analyzed the
case under Strickland, not Cronic, although the court suggested
t hat counsel had so abandoned his duty to his client that Cronic
probably applied.
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unli ke counsel in Wley and Swanson, could have and did have a
reasonabl e justification for pursuing the strategy he did, as
this Court acknow edged in its opinion.

Furthernmore, in light of this Court’s Atwater decision,
cases fromother states cited by this Court in Nixon Il are now
patently inapposite.3 758 So.2d at 623. In each of these three
cases, trial ~counsel, like trial counsel in Atwater, had
conceded only that the defendant was guilty of al esser offense.
Thus, the reasoning of these opinions has been rejected by this

Court in Atwater, supra, in which this Court expressly declined

to find that trial counsel was ineffective per se for conceding
that the defendant was guilty of a | esser offense as a matter of
strategy chosen to benefit the defendant. Moreover, these cases
are inapposite for additional reasons. In two of them the
def endant had expressly objected to counsel’s concession of
guilt - a concession which, significantly, was directly contrary

to the defendant’s own trial testinony.3 1In the third, counsel

32 These are: State v. Harbison, 337 S. E, 2d 504 (NC 1985)
(in rmurder case, counsel argued to the jury that his client was
guilty of manslaughter); State v. Anaya, 592 So.2d 1142 (NH
1991) (defendant charged with first degree nurder; counsel
argued t hat defendant was guilty of second degree nurder); Jones
v. State, 877 P.2d 1052 (Nev. 1994) (sane).

33 Anaya and Jones did not nerely fail to consent to trial
counsel’s strategy, they vigorously and explicitly objected
furthernore, as in Francis v. Spraggins, 720 F.2d 1190 (11t" Cir.
1983) (another case cited by this Court in its N xon opinion),
counsel s’ concessions directly contradicted the defendants’ own
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conceded guilt w thout discussing the matter beforehand with
either his client or his co-counsel, who had given a closing
argunent expressly denying guilt.3 N xon's counsel, on the
ot her hand, discussed his strategy with Ni xon, and Ni xon neither
obj ected to the pursuit of that strategy, nor testified contrary
to any concession. Especially in |light of Atwater, these cases
do not support Nixon’s contention his trial counsel was
ineffective per se wunder Cronic for conceding guilt for
strategic reasons in this death penalty case after discussing
that strategy with Nixon, or for choosing what counsel deened
t he best possible strategy when Ni xon declined to nake a choi ce.

Recent federal capital cases have rejected clains that a
concession of guilt in a death penalty case was ineffective per

se. In fact, besides Cone v. Bell (supra, fn. 27 of this

brief), another case Ni xon relied upon has been overturned since

he wote his brief: Haynes v. Cain, 272 F.3d 757 (5" Cir. 2001),

vacated by Haynes v. Cain, case no 00-31012 (5'" Cir. July 12

2002) (en banc).
In the original panel opinion in Haynes, the 5" Circuit
Court of Appeals, relying on the per se ineffectiveness standard

set forth in Cronic (and citing Nixon Il1), found a constructive

testinmony at trial. State v. Anaya, supra; Jones v. State,
supra.
34 State v. Harbison, supra.
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deni al of counsel where trial counsel conceded that Haynes was
guilty of second degree murder, over Haynes’ express objection.
I n dissent, Judge Garza accused the majority of confusing “the
deni al of counsel, which falls within the province of the Cronic
exception, with ineffective assistance of counsel, which we

eval uate under Strickland.” Wat Judge Garza deened “crucial is

that in nmaking this strategic choice [to concede gquilt],
[ Haynes’ attorneys] never ceased to represent Haynes.” In his
view, they “pursued a strategy that was the npbst advantageous
for their client given the circunstances.” If in fact that

approach was unwarranted, the “two-part Strickland analysis

provi des Haynes with a remedy for such ineffective assistance.”

Judge Garza authored the en banc opinion reversing the
panel’s grant of relief. The en banc opinion distinguished
between failing to oppose the prosecution entirely and the
failure to do so at specific points during the trial. V\hen
counsel “concedes certain elements of a case to focus on ot hers,
he has made a tactical decision,” and has “not abandoned his or
her client by entirely failing to challenge the prosecution’s

case.” Thus, such a case is to be eval uated under Strickl and,

not Cronic.

Al t hough informative on the Cronic issue, Haynes does not
present the precise situation before us now, as Haynes’ counsel
(l'i ke counsel in Atwater) contested the State’'s case for first
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degree murder while conceding that Haynes was guilty of second
degree nmurder. Nevertheless, the en banc reversal of the panel
opinion relied on by N xon undercuts his argunent for an
application of the per se Cronic standard to this case, and
supports the State’s argunent to the contrary. N xon’s counsel
nost enphatically did not abandon his client or conpletely fail
to test the State’ s case. Al t hough guilt and penalty phase
effectiveness are often analyzed separately, the guilt and
penal ty phases are conponent parts of the whole, and nust be so
vi ewed. When counsel opts in a capital case with overwhel m ng
evidence of guilt not to contest guilt in a order to preserve
credibility on the issue of sentence, he has not abandoned his
client nor failed to act as his client’s advocate; therefore,
Croni ¢ should not apply. At |east where, as here, the defendant
does not expressly object to any concession of guilt, counsel’s
actions should be reviewed for reasonableness under the

circunstances and for prejudice, pursuant to the Strickland

st andar d.
And the 11th Circuit Court of Appeals has done just that, in

Parker v. Head, 244 F.3d 831 (11tM Cir. 2001), a case decided

since this Court issued its decision in Nixon II. Par ker’ s
counsel had “admtted to the jury during opening and closing

argunments that [Parker] was in fact guilty of nmurder as charged

66



in the indictnment.” Parker v. Turpin, 60 F. Supp. 1332, 1341
(N.D. Ga. 1999). Parker argued on postconviction that his trial

counsel was ineffective per se under Cronic for conceding that

his client was guilty of nurder.3 The District Court analyzed
Cronic as follows:

In Cronic, the United States Suprene Court stated in
a footnote, “[E]Jven when no theory of defense is
available, if the decision to stand trial has been
made, counsel nust hold the prosecution to its heavy
burden of prrof beyond reasonabl e doubt.” 466 U. S. at
656, n. 19, 104 S.Ct. At 2045. This statenent does
not prohibit counsel fromadmtting on behalf of the
def endant to any facts charged in the indictnent. The

st at enent whi ch i medi ately precedes t he
af orementi oned comment is equally as inportant. As in
the case at bar, the Suprenme Court stated, “If there

is no bona fide defense to the charge, counsel cannot
create one and nmay disserve the interests of his
client by attenpting a useless charade.” |d.

[ TIThere is no per se rule prohibiting counsel from
admtting to facts related to one or all of the crines
charged in spite of entering a plea of not qguilty.
Counsel s statenents nmade in argunent do not anmount to
a stipulation of guilt or the entry of a guilty plea.

Since the decision in Cronic, the Eleventh Circuit has
limted its applicability to cases in which
“circunstances |leading to counsel’s ineffectiveness
are so egregious that the defendant was in effect
deni ed any neani ngful assistance at all.” Vines v.
U.S., 28 F.3d 1123, 1128 n. 8 (11t" Cir. 1994) (quoting
Chadwick v. Green, 740 F.2d 897, 901 (11th Cri.
1984).).

35 There are no degrees of nmurder in Georgia. | nst ead,
one who unl awful Iy and wi t hout justification causes the death of
anot her human being is guilty of murder, voluntary mansl aughter
or one of two degrees of involuntary nmanslaughter. Georgia Code
Annot ed, Section 16-5-1.
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The record clearly establishes that counsel adnmtted
to causing the death of the victim in order to
mai ntain credibility with the jury for the purpose of
avoi ding the death sentence. Enpl oyi ng such a | ega

tactic does not constitute representation which falls
bel ow an objective standard of reasonabl eness.

Parker v. Turpin, supra, 60 F. Supp. at 1342-43. The district

court went on to distinguish Francis v. Spraggins, supra, on the

grounds that, unlike Parker, Francis had not confessed and, on

the contrary, had testified that he was not guilty.36 Par ker,
on the other hand, |ike Nixon, had confessed in detail and had
not testified at trial. Nor had Parker ever objected to his

counsel’s strategy. 60 F. Supp at 1343. The Eleventh Circuit
affirmed, concluding that the state court’s rejection of
Parker’s Cronic claimwas not “contrary to, or an unreasonabl e

application of, the Strickland standard,” and that the district

court had not erred “in concluding that Parker failed to show

the prejudice required under Strickland.” 244 F.3d at 840.°%

36 It should be noted, in addition, that Francis V.
Spraggins pre-dates the Strickland deci sion.

37 Ni xon argues that the Eleventh Circuit did not consider
the merits of Parker’s Cronic claim but only decided that the
rejection of that claim by the Georgia state courts was not
“unreasonable.” Initial Brief at 37 (fn. 29). It is true that
the Eleventh Circuit’'s review was the deferential one mandated
by the Anti-Terrorismand Effective Death Penalty Act, but the
El eventh Circuit was not quite as deferential as Ni xon clains.
The Eleventh Circuit explicitly held that the rejection of
Parker’s Cronic claimwas not “contrary to” Strickland, and al so
was not an unreasonabl e application of Strickland. The Eleventh
Circuit could not have so concluded if Nixon’s interpretation of
Strickland and Cronic were correct.
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These recent cases conpel reconsideration, and rejection,
of the conclusion reached in Nixon Il that trial counsel’s
concession of guilt is ineffective per se. Ni xon argues,
however, that this Court should adhere to its prior decision
even if it concludes that its interpretation of federal |aw was
in error, because Nixon Il is grounded as nmuch on Florida | aw as

upon any federal constitutional rights. The State’ s response is

that Nixon Il does not offer greater protection to a defendant
than does federal constitutional precedent; in fact, if
interpreted as Ni xon contends it should be, it offers |ess.
What Ni xon contends this Court held in Nixon Il is that, unless

trial counsel is able to obtain a disruptive and uncooperative
def endant’s explicit consent to concede guilt in the face of
overwhel m ng evidence and to focus on saving his client’s life,
trial counsel mnust contest guilt. And this is so even when
contesting guilt would not only be useless at the guilt phase,
but would work to his client’s “detrinent” at the penalty phase.

This conclusion, the State would submt, is contrary to the

adnonition in Strickland that counsel “owes the client a duty of
| oyalty.” 466 U.S. at 688. Thus, federal courts have held
t hat, when faced with an uncooperative client, an attorney nust
represent his client in the best way possible under the

circunstances. See, e.q. Harding v. Davis, 878 F.2d 1341, 1344

(11th Cir. 1989) (“even a crimnal defendant’s conplete non-
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cooperation does not free his Ilawer to abdicate his
prof essional responsibility to represent his client in the best
way possible under the circunstances”). As enphasi zed in

Strickl and, the “benchmark” for judging a claim of

i neffectiveness is whether or not the trial can “be relied on as
havi ng produced a just result.” 466 U. S. at 686. Ensuring such
a just result cannot be acconplished by requiring counsel to
adopt a strategy harnmful to his client sinply because he has an
uncooperative client who refuses to choose a strategy.
Mor eover, such requi r enent “woul d interfere wth the
constitutionally protected i ndependence of counsel and restrict
the w de latitude counsel nust have in making tactical
decisions.” 1d. at 689.

It is undisputed that Nixon's trial counsel had talked to
Ni xon about his planned strategy, including the probability that
he woul d concede the killing of the victimby Nixon. It is also
undi sputed that Nixon did not object to or protest his trial
counsel 's strategy. In Nixon Il, this Court found Nixon's
failure to object insufficient by itself to bring counsel’s
performance outside the ambit of Cronic. It is the State’'s
contention that Nixon Il is inconsistent with, and contrary to,

Roe v. Flores-Ortega, 528 U. S. 470, 120 S.Ct. 1029, 145 L. Ed. 2d

985 (2000) - a case decided by the United States Suprene Court

a nonth after this Court issued N xon |1
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In Roe v. Flores-Ortega, the Suprene Court reviewed and
reversed a decision of the Ninth Circuit Court of Appeals
holding that a an attorney who failed to obtain his client’s
explicit consent not to file an appeal was ineffective per se.
The Suprene Court rejected this “bright line” rule in favor of

a nore case-specific analysis as required by Strickland v.

Washi ngt on.

Inits analysis of this issue, the Suprene Court first noted
that it had long held that a |awer who “disregards specific
instructions fromthe defendant to file a notice of appeal acts
in a mnner that is professionally unreasonable.” 120 S.Ct. At
1034. At the “other end of the spectruni was a defendant who
explicitly instructs his attorney not to file an appeal. Such
a defendant, the Court held, may not |ater conplain that, by
foll ow ng hi s i nstructions, hi s attorney perfornmed
i neffectively. L bid. Bet ween “those poles” was the case in
whi ch the defendant had not clearly conveyed his wi shes one way
or the other. 1In this last kind of case, the Courts of Appeals
for the First and Ninth Circuits had applied a “bright |ine”
rul e, holding that counsel is per se deficient if he fails to
file a notice of appeal unless the defendant specifically
instructs otherw se. The Suprenme Court concluded that this

bright-line rule was “inconsistent with Strickland s holding
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that ‘the performance inquiry nust be whether counsel’s

assi stance was reasonable considering all the circunstances.’”

| bi d. As the |lower court had “failed to engage in the
circunst ance-specific reasonableness inquiry required Dby
Strickland,” the Suprene Court reversed. |1bid.

The Suprene Court concluded that if counsel consults with
his client about an appeal, counsel perforns in a professionally
unreasonabl e manner only if he fails to follow the defendant’s
express instructions with respect to an appeal. Even if counsel
does not consult with his client, his performnce cannot be
consi dered deficient per se, but nust be eval uated under all the

ci rcunst ances. Any other course would be inconsistent with

Strickland’s rejection of “mechanistic rules governing what

counsel must do.” Roe v. Flores-Ortega, 120 S.Ct. at 1036.
In Nixon Il, this Court held that consultation and
acqui escence was not enough. Instead, this Court applied a per

se rule that, absent Nixon's explicit consent to counsel’s
gui | t-phase concession strategy, counsel was constitutionally
precluded from pursuing that strategy, even if it was in his

client’s best interests.3 This is the inposition of exactly the

38 This Court held in Nixon Il that if contesting guilt
had worked to Nixon’s detrinment, “Ni xon hinself nust bear the
responsibility for that decision.” 758 So.2d at 625. It is one
t hi ng, however, to hold the defendant personally responsible for
a strategy he has chosen; it is an altogether different matter
to burden a defendant with the responsibility for a trial

72



ki nd of “mechanical rules on counsel” which the United States

Suprene Court rejected in Strickland. Roe v. Flores-Ortega, 120

S.Ct. at 1037. This sinply is not a case in which counsel
abandoned his duty of loyalty to his client or for any reason
ceased to act on his client’s behalf or in what counsel thought
was his client’s best interests. Trial counsel acted in pursuit
of what he deened to be his client’s best interests, and “nmade
all significant decisions in the exercise of reasonable

prof essi onal judgment.” Strickland, 466 U.S. at 690. In a

capital case in which the evidence of guilt is overwhelmng, a
def endant whose attorney decides after reasonabl e investigation
not to contest guilt in order to maxim ze defense credibility at
t he penalty phase and maxim ze the defendant’s chances of being
sentenced to |ife rather than death sinply has not been “denied

any meani ngful assistance of counsel at all,” and neither Cronic

nor any presunption of deficient performance or prejudice should

apply.

This Court should engage in a circunstance-specific

reasonabl eness inquiry pursuant to Strickland, and anal yze the
performance  of Ni xon’s trial counsel under al | t he

ci rcunmst ances, instead of concluding that counsel’ s strategy was

strategy he did not personally choose. Moreover, it serves the
interests of no one to force defense counsel to adopt a strategy
that runs counter to his client’s best interests just because
the client refuses to choose a strategy.
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ineffective per se if not expressly consented to by Ni xon. It
is at the very l|least analytically puzzling to say, on the one
hand, that trial counsel’s strategy was reasonabl e and effective
under the circunstances (which this Court did in N xon Il) but
then find that counsel was ineffective per se. Counsel cannot
have been both effective but (sinultaneously) ineffective per
se, and Cronic sinply cannot be read to require or support such
a result.

Mor eover, even i f counsel’s strategy were unreasonabl e, this
was not a case in which the defendant, either actually or
constructively, was deni ed the assi stance of counsel altogether.
While a trial counsel’s sub-standard performance, including
i nappropriate concessions of fact, may lead “to a judicial
proceedi ng of disputed reliability,” there is no “forfeiture of
the proceeding itself.” 120 S.Ct. at 1038. Atrial occurred in
this case. Counsel’s performance in this case, even if
deficient, at nost deprived N xon of a “fair” trial, not of a
trial altogether. L bid. Thus, Ni xon should be required to
show actual prejudice in order to obtain relief, at |east so
long as he did not explicitly object to the strategy counsel
chose, or explicitly insist on a different strategy.

The issue here is not whether counsel ordinarily should
consult with his client, contest guilt, or attenpt to obtain his

client’s agreenent to defense strategy. Def ense counsel

74



ordinarily would and should do all these things. The question
is whether, in a capital trial in which death is a possible
sentence and the evidence of gquilt is overwhelmng, trial
counsel is ineffective per se if he concedes guilt after
di scussing such strategy with a defendant who neither objects
nor explicitly consents, even if it 1is shown that such
concession was reasonable and effective strategy designed to
maxi m ze the defendant’s chances of avoiding a death sentence.
The answer should be no. Cronic is neant to apply only to those
rare cases in which the defendant was denied any nmeani ngful
assi stance at all. This sinply is not such a case. For al

t hese reasons, the State would ask this Court to reconsider and
to overrule its previous decision holding that this case nust be
eval uated under Cronic, and to hold that counsel’s performance

must be eval uated pursuant to the Strickland two-part deficient

performance and actual prejudice standard.

C. Judge Ferris correctly denied relief under the standards
set by this Court in Nixon Il, requiring affirmative, explicit
acceptance by Ni xon of his trial counsel’s guilt phase strategy.

Shoul d this Court decline to recede fromits interpretation

of Cronic/Boykin in light of the recent devel opnents in the | aw
since Nixon Il was decided, this Court nevertheless should
affirmJudge Ferris’ order denying relief. The State disagrees
that Judge Ferris “refused to follow this Court’s decision in
Ni xon 11, as Ni xon contends in his brief (p. 28). On the
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contrary, Judge Ferris acknow edged that she was not at
liberty” torevisit this Court’s ruling in N xon Il (2SPCR 371).
At issue, however, was what this Court meant by “affirmative,
explicit acceptance” by Ni xon of his trial counsel’s strategy,
and on which party the burden lay. Judge Ferris concluded that
t he burden to show | ack of consent lay with Ni xon, and that, in
accordance with general standards applicable to eval uations of
wai ver and consent, no fornulaic set of words was essential to
a finding of acceptance by N xon of his trial counsel’s
strategy. Judge Ferris was correct in her |egal analysis, and

her ultimite deternmination is entitled to deference.

1. On postconviction, the burden is on the one who attacks
his or her conviction, even if it is based on a guilty plea.

At the outset, it is useful to note that once a conviction
is final and is being attacked on postconviction, even when a
def endant is attacking a genuine guilty plea by the defendant,
rather than a concession of sone degree of gquilt by trial
counsel at a trial, the burden is on the defendant to show t hat
his pleais invalid, and to show that any invalidity in the plea

proceedi ngs was harnful. See U.S. v. Timreck, 441 U. S. 780

(1979 (Court rejected defendant’s collateral attack on his plea
based on failure to follow all requirenments of Rule 11, noting
t hat “concern for finality” served by limtations on coll ateral

attack “has special force with respect to convictions based on
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guilty pleas”); U.S. v. Vonn, 122 S.Ct. 1043 (2002) (defendant’s
failure to object to violation of Rule 11's plea procedures is
a waiver of objection unless he can establish “plain error,”
citing Timreck; where defendant fails to speak up “when a
nm stake can be fixed,” it is not unfair to place the burden of

proving prejudice on the defendant). See also Robinson v.

State, 373 So.2d 898 (Fla. 1979) (On collateral attack of a
guilty plea, “the burden is on the defendant to prove that a
mani f est i njustice has occurred.”). 3

2. A waiver does not require any particular incantation by
a defendant; its validity is determ ned under the totality of
t he circunstances, as Judge Ferris rul ed.

Even guilty pleas do not require any particular incantation
by the court, counsel, or the defendant, outside the strictures
of formal rules guiding the plea inquiry (like Fla. R CrimP
3.172). GQuilty pleas are constitutionally wvalid if both

voluntary and intelligent - matters which are determ ned *“by
considering all of the relevant circunstances” surrounding the

plea. Brady v. U.S., supra, 397 U S. at 747-48.

39 Ni xon cites Koenig v. State, 597 So. 2d 256 (Fla. 1992),
in support of his argunment that Judge Ferris erred in her
evaluation of Nixon I1. Initial Brief at 33-34. However ,
Koeni g addressed the validity of a guilty plea on direct appeal.
Ni xon rejected this Court’s attenpt to resol ve his Croni c/Boykin
claimon direct appeal. Having done so, and to the extent that
Koeni g has any application to counsel’s trial strategy, rather
than solely to a true guilty plea, N xon now on postconviction
faces a hi gher burden on his claimthat trial counsel’s strategy
was the functional equivalent of a guilty plea.
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In this case, of course, there was no formal plea of guilty,
but rather a choice of strategy by trial counsel which has been
anal ogi zed to a guilty plea. The question is whether N xon gave
constitutionally sufficient assent to such strategy.

Initially, the State would note that, generally, “fornmal
wai vers are not essential to voluntary decisions.” Taylor v.
U S., 202 Westlaw 725430 (7th Cir., decided April 25 2002). The
Seventh Circuit held in Taylor that, at least in the context of

a defendant’s decision to testify or not (which ultimately is

his alone to make, see Rock v. Arkansas, 483 U.S. 44 (1987)),
“[njothing in the Constitution or any decision of the Suprene
Court) justifies nmeddling in the attorney-client relationship by
requiring advice to be given in a specific form or conpelling
the | awyer to obtain a forml waiver.”

Furthernmore, in the context of the voluntariness of a
custodi al confession, the United States Suprene Court has held
that, while presumng waiver from a silent record is
i nperm ssible, “[t]hat does not nean that the defendant’s
silence, coupled with an understanding of his rights and a
course of conduct indicating waiver, nmay never support a
conclusion that a defendant has waived his rights.” North

Carolina v. Butler, 441 U S. 369 (1979).

I n a case involving the assertion of an insanity defense by

counsel, the federal Second Circuit Court of Appeals assuned,
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wi t hout deciding, that “the Sixth Anmendnent, as applied through
t he Fourteenth Amendment here, prohibits counsel frominposing
an insanity defense on an unwilling defendant.” Dean v.

Superintendent, 93 F.3d 58, 61 (2nd Cir. 1996). The Court held

that, assuming that a crimnal defendant possessed the
fundamental right to accept or reject an insanity defense, that
right “can be subected to practical constraints.” 1d. at 62.
Thus, where counsel “advises a client on a strategic decision as
significant as an insanity defense or plea, a petitioner who
does not state an objection on the record must show not only
that he “disagreed” with counsel, but that his *“wll was
‘overborne’ by his counsel.” lbid.

3. Judge Ferris was authorized to conclude, on the record
before her, that Ni xon accepted his trial counsel’s strategy.

It is undisputed that Nixon's trial counsel discussed the
evi dence and potential trial strategy with Ni xon, and di scussed
with himthe probability that he would not contest guilt, but
woul d focus on trying to save Nixon's |ife at the penalty phase.
It is also undisputed that trial counsel had represented Ni xon
previously and had a generally positive relationship with Ni xon.
Finally, it is undisputed that N xon did not object to trial
counsel’s proposed strategy on the record or to his trial
counsel off the record, and that trial counsel would not have

pursued his strategy of not contesting guilt if N xon had
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obj ected. In these circunstances, Judge Ferris was authorized
to concluded that Ni xon accepted this strategy and that it was
unnecessary to search for specific words of assent that Ni xon
was disinclined to provide. This was a sufficient acceptance of

trial counsel’s strategy under Nixon Il to renove this case from

the anbit of Cronic and return it to Strickl and.

D. Because Ni xon cannot show deficient attorney performance
at the guilt phase, or prejudice, relief was properly denied on
his claimthat trial counsel was ineffective at the guilt phase.

In his latest brief, Nixon devotes his entire argument on

Issue | to the Cronic/Boykin aspect of his claim that trial

counsel was ineffective at the guilt phase. As to all other
aspects of his first issue, Nixon relies on his prior argunent,
whi ch, by this Court’s briefing orders, are deened reiterated on
this appeal. Initial Brief of Appellant at 41 (fn. 35). The
State will do the sane, but will nmke a very few additional
observati ons.

First, it is well settled that trial counsel’s performance
cannot be deenmed constitutionally deficient if counsel conducts
a reasonable investigation and chooses a reasonabl e strategy.
The record conclusively denonstrates that counsel conducted a
constitutionally sufficient investigationinthis case. Counsel
knew what the case was about; the problemwas that the evidence

agai nst Ni xon was overwhelm ng and, further, that it was a
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horrible crine. That being the case, counsel chose not to
contest this overwhelm ng evidence, in an attenpt to maintain
credibility with the jury at the penalty phase so he could focus
on saving Nixon's life. This choice of strategy is
constitutionally deficient only if no reasonable attorney would

have chosen it under the circunstances. Chandler v. U.S., 218

F.3d 1305 (11th Cir. 2000). That sinply cannot be said in this
case. As noted in the statenent of the case and facts, attorney
Larry Sinpson, whose reasonabl eness has never been questioned,
testified at the 1989 hearing that trial counsel’s strategy was
not only reasonable, but “there was no better strategy that
coul d have been enmployed” in this case (4STR 102-03). Sinpson
is not alone inthis vieweither. A mjority of this Court has
expressly indicated that trial counsel’s strategy was
“effective” and “reasonably calculated to help the defendant
avoid the death penalty.” Nixon Il. That would appear to be
the | aw of the case as to any questi on of reasonabl eness, and at
the very least is a persuasive manifestation of the
reasonabl eness of trial counsel’s choice of strategy in the
uni que circunstances of this case.

Furthermore, Ni xon cannot denonstrate prejudice. Nothing
he proffers raises any renotely significant question of Nixon's
guil t. Ni xon did not just confess to his brother and ex-

girlfriend; he gave detailed confessions to any nunmber of

81



peopl e, including the police. M nor inconsistencies in these
statenments are insufficient to discredit the depth of detail in
them Moreover, despite the questions raised by postconviction
counsel about Nixon's ability to drive an MG with a manua
gearbox, the fact remains that nany people, whose credibility
cannot reasonably be assail ed, saw Ni xon driving the MG - on the
afternoon of the crinme not far from the crine scene the
afternoon the victim disappeared, all around town the next
coupl e of days, and to a junkyard where he tried to sell it the
day before he burned it. Ni xon was also positively identified
as the person who was with the victimthe | ast afternoon she was
seen alive, who pawned the wvictims rings, and whose
fingerprints were all over the victinis car.

Not only was the evi dence overwhel m ng, but if trial counsel
had contested guilt, the State would have presented additiona
evi dence that would have nade its case even stronger. Ni xon
sinply cannot denonstrate a reasonable probability of a
different verdict if trial counsel had attenpted to contest
guilt in the manner now urged. Thus, he is entitled to no
relief on his claimof ineffective assistance of counsel at the
guilt phase, and relief was sunmarily deni ed.

E. CONCLUSI ON

The record admts to no other conclusion than that trial

counsel perforned reasonably and effectively under all the
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circunmstances of this case. That being the case, trial counsel
should not be deemed ineffective per se just because Ni xon
failed to give explicit verbal assent to trial counsel’s planned
guilt phase strategy. This was not a case in which trial
counsel failed to discuss his planned strategy with his client,
or pursued that strategy over his client’s explicit objection,
or made concessi ons which were inconsistent with the defendant’s
trial testinony (or pre-trial statenments) or with co-counsel’s
argunment . Ni xon was consulted; he understood what his rights
were and what was at stake, and he assented to trial counsel’s
proposed strategy. Because Nixon not only failed to object at
trial but also refused to litigate his claimthat trial counsel
was i neffective per se when given the opportunity to do so on
direct appeal, he should not be allowed at this late date to
litigate this issue. Even so, his claimis neritless, as he has
not denonstrated that trial counsel pursued his guilt phase
strategy wi thout Ni xon’s infornmed assent. The denial of relief
on this issue should be affirnmed.

REMAI NI NG | SSUES

The six remaining issues are the sanme issues Nixon raised
in his previous appeal. The State has fully briefed these
issues, and its prior argunment is deemed reiterated on this

appeal . The State wll rely on the argunments it made
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previously, but will offer brief argunent to update and clarify
its former argunent.
| SSUE | |
THE CIRCU T COURT' S SUMVARY DENIAL OF RELIEF AS TO

NEXON S CLAIM OF | NCOMPETENCY TO STAND TRI AL WAS NOT
ERROR

Basically, Nixon's present counsel contend that the trial
court should have had Ni xon evaluated to determ ne whether or
not he was nentally conpetent, even though trial counsel did not
seek such an eval uation. As noted in the State’s previous
brief, Judge Smith summarily deni ed this postconviction claimon
the ground that it was procedurally barred as one that could and
should have been raised on direct appeal. Because Ni xon’s
appel l ate counsel could have but did not raise this issue on
appeal, Judge Smth's ruling clearly was correct.

Mor eover, despite Ni xon’s insistence on absenting hinmself
from trial, the trial court was not required to hold a

conpetency hearing sua sponte. Robertson v. State, 699 So. 2d

1343, 1346 (Fla. 1997) (trial court not required to hold sua
sponte conpetency hearing even though defendant had history of
mental problenms, had been disruptive at prior hearing, and
counsel stated that client had refused to neet with him. At
the tinme of this trial, N xon had just been evaluated for

conpetence in a case that was pending at the time he commtted



this nurder. The trial judge in this case had presided over
that case also, and was fully famliar with Ni xon’s obstreperous
and unpredi ct abl e behavi or and t he eval uati on and the opi ni on of
t he exam ning nmental health expert that N xon was conpetent to
stand trial. G ven the recency of this evaluation, the trial
court had no reasonable grounds to believe that Ni xon was
i nconpetent, and was under no obligation to have yet another
eval uati on conducted despite the | ack of a request for one. The
fact that neither trial counsel nor appell ate counsel (who dealt
with Ni xon through three remand proceedings) felt the need for
a conpetency evaluation 1is anple corroboration of the

correctness of the court’s deci sion. See Watts v. Singletary,

87 F.3d 1282, 1288 (11th Cir. 1996) (trial counsel’s failure to
rai se conpetency issue is evidence that defendant’s conpetency
was not in doubt). 40

| SSUE |11

THE CIRCUI T COURT' S SUMVARY DENI AL OF NI XON' S CLAI M OF
| NEFFECTI VE ASSI STANCE OF COUNSEL AT THE PENALTY PHASE
WAS NOT ERROR

40 Ni xon’ s postconviction counsel once again argue that
the State requested a conpetency hearing. The State addressed
this in its prior brief (p. 63-64), but would just reiterate
here that the prosecutor’s suggestion, five nonths before trial,
t hat conpetency m ght be an issue, is not a request for an
eval uation or an expression of concern that Ni xon was truly
i nconpet ent .
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Ni xon argues that instead of building a case for life, trial
counsel *“destroyed it,” by introducing evidence and making
argument that was harnmful to Ni xon rather than hel pful. Hi s
primary conplaint in this regard seems to be that counsel
acknow edged that this was an aggravated nurder and the
background evidence counsel introduced “docunmented” Nixon's
crimnal history. But the murder in this case was indeed
aggravated. Nixon sinply has failed to denonstrate what kind of
evi dence or argunment coul d have been presented to showthat this
murder was not the heinous and brutal nurder that it was. |t
was reasonable for counsel not to have attenpted to pass this
mur der off as | ess aggravated than it obviously was, not only to
mai ntain his credibility with the jury, but also to focus
attention away from aggravating circunstances of the crinme and
onto Ni xon’s nental problens. Counsel retained the services of
two nental health experts, both of whomtestified that the two
statutory nmental mitigators applied. From them he elicited
testinmony that Ni xon was brain damaged, that he occasionally had
psychoti c epi sodes, that he broke down under stress, and that he
did not have the “cognitive wherewithal” to “come up with the
ri ght answers” under stress.

The school and institutional records showed that N xon had
a crimnal history dating back to age 10. But they al so showed

that he had a “seriously disturbed” perception of reality and
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had many problems. |If trial counsel had failed to provide this
background material to his experts, N xon would in al

i kel'i hood be contending now that counsel was ineffective for
failing to provide this background information. In fact,
consi deration of this background i nformati on was essential to an
eval uation of Nixon. Furthernmore, while it doubtless was
unhel pful to Nixon in sonme respects, it is a fact of |ife that

mtigation evidence is often a twd-edged sword. Cf. Enerson v.

Gramiey, 91 F.3d 898, 906 (7" Cir. 1996) (narratives that
“mtigation specialists” present “often contain material that
the jury is Ilikely to consider aggravating rather than
mtigating”). And so a defense attorney has to deci de whet her
the positive aspects of potential mitigation evidence outweigh
t he negative aspects. Trial counsel could hardly have presented
the testinmony of his expert nental health expert wtnesses
wi t hout al so disclosing the background records they had relied
upon in formulating their opinions; once he did so, those
background records becane available to the State to use for
cross-exam nation of those experts. That being the case,
counsel not unreasonably chose to present them in the first
instance, again, to mintain credibility with the jury.
Furthernmore, the background evidence did corroborate the
assessnent of the defense experts that Ni xon was not an “intact”

human being, and was consistent with the defense theory of
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mtigation. The decision to present this evidence cannot be
descri bed as constitutionally unreasonabl e.

Nor does this record support Ni xon’s argunment that his tri al
counsel “presented no neaningful case for life at the penalty
phase,” or that he “denonized” his client. On the contrary,
counsel presented a perfectly acceptable penalty phase defense
of brain damage and nental problens. Wile these very problens
i ndicate that Ni xon’s performance in an unstructured setting is
so unstabl e that he probably does not need to be released into
society again, the evidence was a basis for trial counsel’s
argument of di m nished noral cul pability, and that, coupled with
evi dence that, despite his problens, N xon functions well while
institutionalized, supported trial counsel’s argunment that life
i nprisonment would be a sufficient and just punishnment for
Ni xon. The issue at the penalty phase, of course, was not
whet her Ni xon woul d be inprisoned or released, but whether or
not he woul d be inprisoned or executed. Relevant to the latter
guestion is the extent of his noral cul pability, and the defense
evidence and argument was designed to reduce Nixon's noral
cul pability based on his nmental and enotional deficiencies.
That sinply was not an unreasonabl e strategy, and N xon has not
offered any other that would in reasonable probability have

wor ked any better.
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VWhat Ni xon primarily now contends is just nore of the sane,
only with different experts. But it is well settled that a
def endant is not entitled to a new trial sinply because he has
obtained new, even if arguably nore favorable, nental health

experts years after the trial. Asay v. State, 760 So.2d 974

(Fla. 2000). In fact, Nixon's present nmental health experts
have arrived at essentially the same conclusions as did his
original experts. His present experts primarily criticize the
prior experts for failing to find Nixon to be nentally retarded.

However, Nixon’s 1Q scores on tests admnistered since his
arrest are above 70, which is the “cutoff” for nenta

retardation under the definition of nmental retardation in the
DSM IV and also in recently enacted Section 921.137, Fla. Stat.

(2001) . More inportantly, the statutory definition (like the
DSM IV definition) requires onset before age 18. It is
undi sputed that Nixon's 1Q was 88 when he was a teenager, and
was still as high as 83 in 1981, when he was 19 or 20 years ol d.

These 1 Q scores are only slightly out of the average range (50%
of the popul ation has an | Q between 90 and 110). Even assum ng
that Nixon's 1Q truly has di mnished since he was 19 (and that

the | ower scores on tests adm nistered since he was arrested on
this nurder charge do not nerely indicate |ack of effort or
other matter which would render the tests |ess than accurate

indicators of Nixon's true intellectual functioning), there
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sinply was no mani festation of mental retardati on before age 18,
and Ni xon therefore cannot be deenmed “nmentally retarded” as that
termis defined by statute.

Ni xon al so faults trial counsel for failing to discover and
present evidence of an abusive childhood, primarily from his
famly nmenbers. But trial counsel investigated Nixon's
background extensively, as the record shows. At that tine,
Ni xon” s not her sai d not hi ng about dri nki ng when she was pregnant
with Nixon, or beating him or w tnessing others abusing him
Nor did Ni xon hinmself nmention any all eged abuse to the nental
health experts who evaluated him before trial. Trial counse
can hardly be faulted in these circunmstances for failing to
di scover evidence of abuse. Moreover, Ni xon cannot denonstrate
prejudice. This was a highly aggravated nmurder, in which the
victim was abducted froma shopping nall, taken to an isol ated
area in the trunk of her own car, tied to a tree, tornmented,
beaten and set on fire. The crine was conmtted for pecuniary
gain, during the course of a kidnapping, by a defendant with
prior convictions for violent crines, in the npst coldly
cal cul ated and preneditated, as well as heinous, atrocious and
cruel manner imaginable. The jury heard considerabl e evi dence
of Ni xon’s troubl ed chil dhood and nmental and enoti onal problens.

There is no reasonable probability that the jury would have
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recoomended a life sentence if it had considered additional
evidence in this same vein.

Ni xon’s trial counsel thoroughly investigated this case,
presented substantial evidence in mtigation, and made an
i npassioned plea for nmercy in his closing argument. Hi s
performance at the penalty phase was not constitutionally
deficient, and Ni xon cannot denpnstrate prejudice. For the
reasons stated above, and for all the reasons set forth in the
State’s original brief on this issue, the sunmary denial of
Ni xon’ s cl ai mof penal ty-phase i neffective assistance of counsel
shoul d be affirned.

| SSUE |V
THE CIRCUI T COURT'S SUMVARY DENIAL OF NIXON' S CLAIM

THAT HE WAS DEPRIVED OF COVPETENT MENTAL HEALTH
ASSI STANCE WAS NOT ERROR

Ni xon has failed to explain why the circuit court erred in
finding this claimprocedurally barred, and thus is entitled to

no relief. Cf. Jones v. Moore, 732 So.2d 313, 321-22 (Fla

1999). Furthernore, although N xon now characterizes the
eval uations of his original trial experts as constitutionally
i nadequate, it is clear that they did not ignore clear
i ndications of mental retardation or brain damage. Gorby v.
State, 819 So.2d 664 (Fla. 2002). In fact, they found brain
danage, and also borderline intelligence. The record

conclusively establishes that N xon’s nental health experts at
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trial were not inconpetent. Sireci v. State, 773 So.2d 34, 45
(Flla. 2000). That Nixon’s present experts have characterized
him as nentally retarded, despite having an |1Q above 70 and
despite the | ack of manifestion of nental retardation before age
18, does not nean that the original experts were inconpetent.

Jones, supra at 320 (original eval uation not rendered

i nconpetent by presentation of |ater evaluation reaching
conflicting result on simlar evidence).

For the reasons stated above, and for all the reasons set
forth in the State's original brief on this issue, the summry
deni al of Nixon's claimthat he was denied a conpetent nenta
heal t h eval uati on should be affirned.

| SSUE V
THE CI RCU T COURT CORRECTLY FOUND PROCEDURALLY BARRED

NI XON' S CLAIM THAT HI S JURY WAS GI VEN CONSTI TUTI ONALLY
| NADEQUATE | NSTRUCTI ONS ON TWO AGGRAVATORS

This was claimVI1l in Nixon’ s original postconviction brief.
As the State noted in its answer brief, the circuit court denied
as procedurally barred Nixon's claim that his death sentence
must be vacat ed because of unconstitutional instructions as to
the CCP and HAC aggravators. Because no conplaint of
unconstitutional vagueness was raised at trial or on direct
appeal, the circuit court’s conclusion was correct. E.g. Pope
v. State, 702 So.2d 221, 223-24 (Fla. 1997) (claim that CCP

instruction is wunconstitutionally vague procedurally barred
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unl ess specific objection to instruction itself on that ground
is made at trial and pursued on appeal). Further, it should be
noted that the instructions given were standard jury
instructions at the time of Nixon's trial. Trial counsel cannot
be deemed ineffective for failing to object to standard jury
instructions that have not been invalidated at the tinme of

trial. Waterhouse v. State, 792 So.2d 1176, 1196 (Fla. 2001).

For the reasons stated above and in the State' s origina
brief on this issue, sunmary denial of this claimwas proper.
| SSUE VI
THE CIRCU T COURT DID NOT ERR IN REJECTI NG AS LEGALLY

INSUFFICIENT  NIXONS CLAIM _OF ALLEGED RACI AL
DI SCRI M NATI ON

The circuit court denied this claimon the basis of Foster
v. State, 614 So.2d 455 (Fla. 1992), in which this Court held
that a defendant making a claim that racial discrimnm nation
infected his conviction and sentence nust show that the State
Attorney’s Ofice acted wth purposeful discrinmnation in
seeking the death sentence in his case. Nixon has not done that
and so is not entitled to hearing or relief. Hi s suggestion
t hat Foster be overrul ed should be rejected.

For the reasons stated above and in the State’s origina
brief on this issue, summary denial of this claimwas proper.

| SSUE VI |

NI XON'S JOHNSON V. M SSI PPl CLAI M WAS PROPERLY DENI ED
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Finally, citing Johnson v. M ssissippi, 486 U. S. 578 (1988),
Ni xon contends here, as he did in claim five of his original
postconviction brief, that the circuit court erred in sunmarily
denying Nixon’s <claim that his two prior violent felony
convictions were invalid. The problemw th Ni xon’s claimhere
is that his prior convictions have never been invalidated, and
t hey cannot be invalidated in this proceeding. Thus, Ni xon has

no cl ai munder Johnson v. M ssissippi.

For the reasons stated above and in the State’'s original
brief on this issue, sunmary denial of this claimwas proper.
CONCLUSI ON
WHEREFORE, for all the foregoing reasons, the judgnent of
the court below should be affirned in all respects.
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