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Cl TATIONS TO THE RECORD

References to the record will be as foll ows:
“R.” referstothe twel ve vol unes of transcript, pl eadi ngs
and orders, nunbered pages 1-2104.
“SR1.” refers to the suppl enental vol une containing, inter

alia, atranscript of the Novenber 25, 1987 Circuit Court heari ng and

orders related thereto, nunbered pages 1-33.

“SR2.” refers to the suppl enental vol une cont ai ning, inter
alia, atranscript of the Decenber 19, 1988 Circuit Court hearing and
orders rel ated thereto, nunbered pages 1-64. “FB.” refers
to the suppl enental vol une containing, inter alia, atranscript of the
August 30, 1989 Circuit Court hearing and orders rel ated t hereto,
nunber ed pages 1-165.

“3.850R. " referstothe 23-vol une record on this appeal,
nunber ed pages 1-4393.

“A-" refers to the Appendi x submtted with this brief.
Appendi x page nunbers appear i nthe upper right hand corner of each
page. Inaccordwth Fla. R App.P. 9.200(a)(1), Appellant relies upon
all original docunents, exhibits and transcripts of proceedings filed
inthelower tribunal, including depositions and ot her di scovery, and
her eby desi gnat es such deposi tions and ot her di scovery as part of the

record.



REQUEST FOR ORAL ARGUMENT

Joe N xon i s under sentence of death. Adequate devel oprent of the
i ssues rai sed onthis appeal and i nthe acconpanying Petitionfor a
Wit of Habeas Corpus is essential for adeterm nation of his case,
which in turn may determ ne whether he lives or dies. This Court
general ly grants oral argunent in capital cases of this nature. In
accord wth Rul e 9. 320 of the Fl ori da Rul es of Appel |l ate Procedure, Joe
Ni xon t herefore respectful ly noves t he Court for oral argunent on his

appeal and acconpanying Petition for a Wit of Habeas Corpus.
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| NTRODUCTI ON

Hard facts nake bad | aw; and when a nentally di sturbed and
defici ent man confesses toanotorious crimeinasmall conmmunity, this
Court must be vigilant to see that it does not affirmbad | aw made
bel ow. Joe Elton N xon, the defendant inthis capital case, spent nost
of histrial not inthe courtroom but instead barely dressed, huddling
in the Leon County Jail, while his |lawer conceded guilt, then
present ed nost |y damagi ng evi dence at t he penalty phase of trial. A
deranged and i nconpet ent man stood i n jeopardy of hislife represented
by a l awyer wi t h whomhe coul d not conmuni cat e and who enbar ked upon a
trial strategy he neither approved nor understood.

Ni xon appeal s t he extraordi nary deci sion of the circuit court
bel ow, di sm ssing wi thout a hearing all clains for post-conviction
relief notw thstandi ng fact-intensive issues of ineffective assi stance
of counsel at both the guilt and penalty phases of trial, nental

i nconpet ency, and violations of Brady v. Maryland and G glio v. United

States. The dism ssal violates Fla. R G im P. 3.850 and precedents of
this Court, and contravenes this Court’s decisioninthis case on
direct appeal, in which the Court declined to rule on Nixon's

i neffective assi stance clains under United States v. G onic and i nst ead

directed that the i ssues be devel oped in a Rul e 3. 850 proceedi ng | i ke
t he one di sm ssed by the Grcuit Court wi thout any factual devel opnent

at all.



1. STATEMENT OF THE CASE

A. Procedural History

On August 29, 1984, a Leon County grand jury i ndicted Joe Elton
N xon for first degree nurder, kidnapping, arson and robbery, invol ving
t he deat h of Jeanne Bickner. R 1-2. Nixon pled not guilty to all
charges. Jury selection and the guilt phase of the trial took pl ace
fromJuly 15 to July 22, 1985. At trial, N xon’ s |awer conceded hi s
guilt. R 1852. The jury found Ni xon guilty. R 704. The penalty
phase followed on July 24 and 25, 1985, after which the jury
recommended death by a vote of 10 to 2. R. 1053. The trial court
sentenced Nixon to death. R 288.

Ni xon appeal ed hi s convi ction and death sentence tothis Court,
whi ch remanded the casetothe circuit court for an evidentiary hearing
on i neffective assi stance of counsel. SRl1. 1-2; A-345-46. This Court
was “concerned wi t h whet her Ni xon knowi ngly and vol untarily consent ed
tothetrial strategy of which he nowconpl ains,” viz., the concessi on
of guilt. SR1. 1; A-345.

On Novenber 25, 1987, the circuit court held a hearing on the
ineffective assi stance claim SR1. 5-32, and thenreturned the caseto
this Court for guidance. This Court agai n remanded, with directions
that the circuit court conduct a further evidentiary hearing. Cctober
4, 1988 Order at 1-2; A-347-48.

The circuit court hel d anot her heari ng on Decenber 19, 1988, at

whi ch t he def ense call ed M chael Corin, NN xon’s trial attorney. SR2. 2-



62. The circuit court nade no findings; instead it agai n sent the case
back to this Court, which again remanded it to allowthe State to
present witnesses. After another hearing (SR3. 8-164), thecircuit
court concl uded:

1. Trial Defense Counsel Corin reviewed wth
Def endant / Appel | ant Ni xon t he def ense approach to t he case

in general terms including, but not l[imted to, the
probability t hat he woul d concede the killing of thevictim
by Ni xon.

2. Corin and Ni xon had previous attorney-client
rel ati onshi ps, both were veterans of the crimnal justice
system and al though Ni xon manifested no reaction, he
under st ood what was to take pl ace.

3. Ni xon made no obj ection and did not protest the
strategy and tactic enployed at trial.

Order Pursuant to Remand dated October 3, 1989; SR3. 3-7, at 6;
A-340-44, at 343.

Ni xon appeal ed t he Cct ober 3, 1989 circuit court Order tothis
Court, which affirmed the convi cti on and death sentence. Ni xon v.

State, 572 So.2d 1336 (Fla. 1990), cert. denied, 502 U. S. 854 (1991).

However, this Court deni ed wi t hout prejudice Nl xon’s cl ai munder United

States v. Gronic, 466 U. S. 648 (1984)(“Cronic”), that his attorney’s

concessi on of guilt deprived hi mof effective assi stance of counsel,

invitingNxontoraisetheissueinaRule 3.850 notion. 1d. at 1340.1

1 The State did not oppose the idea that the Cronic clai mshoul d be
litigatedin 3.850 proceedi ngs; indeed, it urgedthat result: “[T] he
state urges this Court to...refuse to engage i n specul ati on as t o what
occurred of f-the-record bel owand require appellant to “ri pen” his
cl ai mby al | egi ng nonconsent to hi s def ense counsel ’ s strategy pursuant
to a notion for post-conviction relief whereupon an on-the-record

3



Reheari ng was deni ed on January 24, 1991. |d. at 1336. On October 7,
1991, the United States Suprenme Court denied Ni xon’s Petitionfor Wit
of Certiorari.

On Cctober 14, 1993, pursuant toFla. R GimP. 3.850, Nixonfiled
a Mbtion to Vacat e Judgnment of Conviction and Sentence (the “3.850
Motion;” 3.850 R 405-841). After theoriginal trial judge recused
hi nsel f, the case was assignedto G rcuit Judge L. Ralph Smth, Jr. On
Decenber 11, 1996, Judge Smth heard oral argunent. 3.850 R 3035-3107.
On Cct ober 22, 1997, he issued an Order Denying Mtion for Post-
conviction Relief (the “Qctober 22 Order;” 3.850 R 3561-3575; A-318-

31). Joe Nixon appeals that Order.

B. Facts

We present here three subsets of facts wthinthelarger set of
all applicable facts: (1) the facts apparent on the record, (2)
addi tional facts availabletotrial counsel (for exanple, through
depositions, other discovery and wi t ness statenents, and reasonabl e
i nvestigation) but not acted upon by hi mand therefore not inthetrial
record, and (3) facts adduced i nthe course of the 3. 850 proceedi ngs.
Regrettably, not all of these facts were presented at trial, mainly
because tri al counsel did not develop them All are properly before

this Court because sets (1) and (2) are apparent fromthe record, and

inquiry could then be conducted.” State's Answer Brief on Direct
Appeal at 19; 3.850R. 2891 (enphasis added).




set (3) has been pl eaded i nthe 3. 850 Motion and nust be taken as true

for the purposes of this appeal. SeeMntgonery v. State, 615 So. 2d

226, 228 (5th Dist. Ct. App. 1993). Cf. McNeal v. Culver, 365 U.S.

109, 117 (1961) (“[T]he allegations [in a Florida state habeas
petition] thensel ves made it i ncunbent on the Fl orida court to grant

petitioner a hearing and to deternine what the true facts are.”).?

1. The Crinme

The facts of the crinme are subj ect to di spute nore than previous
court deci si ons have under st ood; i ndeed, only a fewcan be agreed upon:
On Sunday, August 12, 1984, Jeanne Bi ckner had | unch with friends at
t he Governor’s Square Mall, in Tall ahassee. Sonetinme after that,
Bi ckner was taken to a secl uded area near Tal | ahassee where she was

tiedtoatreew thjunper cables. She was set afire and di ed, either

2 Under Rul e 3.850 an evidentiary hearingis required unl ess the notion
and record concl usi vel y showthat the novant is not entitledtorelief.
See Harich v. State, 484 So.2d 1239, 1241 (Fla. 1986) ("Because an
evi denti ary heari ng has not been held...we nust treat [the] allegations
as true except tothe extent that they are concl usi vely rebutted by t he
record."). See alsoMIlIls v. State, 559 So.2d 578, 578-579 (Fl a.
1990). "The lawis clear that under Rul e 3. 850 procedure, a novant is
entitled to an evidentiary hearing unless the notion or files and
records inthe case concl usively showthat the novant isentitledto no
relief." O Callaghan v. State, 461 So.2d 1354, 1355 (Fla. 1984).
Particularly critical here, the original trial judge recused
hinself from the Rule 3.850 proceedings, so the 3.850 Judge
bel ow never observed a single witness in the case.

5



fromthe fire or fromhavi ng been strangl ed bef orehand. Joe Ni xon
confessed to this crine. 3.850R 914-65; A-99-131(I).

We concede neither the validity nor the accuracy of Ni xon's
confession. As will be shown bel ow, record evi dence, evi dence tri al
counsel knew of but di d not use, and evi dence subsequent|y adduced cal |
it into serious question. To begin with, though, N xon told the
follow ng story:

1. Joe Ni xon encount ered Jeanne Bi ckner in the parking | ot of
t he Governor’ s Square Mall on a Sat urday afternoon. Confession at 4-5,
6, 39-40; A-101-02, 103, 128-29. Notwi t hstandi ng nunerous attenpts by
i nvestigators to get Ni xonto change t he Saturday date, he insisted
that the acts took place on a Saturday (see id.).

2. N xon saidthat he knew Bi ckner: “She knows ne. She knows ny

name and everything....\Wll, she just, or sonething, up on canmpus, you
know, | beupon Florida State or sonething. | think she was ateacher
or something.” Confession at 7; A-103.

3. Accordingtothe confession, Ni xontoldBickner that he had
a broken nmuffl er on his uncle’s Chevrol et Monte Carl o and t hat he had
hurt his arm Confession at 5-6; A-101-02. Bickner offered hima
ride, and they left the Mall in Bickner’'s 1973 MG two-seat,
convertible, with Bi ckner drivingvoluntarily and Ni xonin the front
passenger seat. Confession at 7, 8, 10; A-103, 104, 106.

4. Nixon said that at some point he hit Bi ckner on the head,
over power ed her and, fromthe passenger si de of the car, managedto

pul | the MGsafely over tothe side of theroad. He then got the still



consci ous Bickner out of the car and forced her into the trunk.
Confession at 10-13; A-106-09.

5. N xon sai d he next drove t he | owroad-cl earance Mssports car
toaloggingroad, thenover therutteddirt road for what was | ater
determ ned t o be about two mles tothe secluded site where Bi ckner’s
body was found. Confession at 13-14; A-109-10.

6. Nixon saidthat, at this wooded scene, he t ook Bi ckner out of
t he trunk of the MG Si ngl ehandedl y and despi te Bi ckner’s struggl es,
he managed totie her toatreewith two junper cables fromthe MG
Ni xon first said hetiedher feet and | eft hand, usi ng one cabl e for
the feet, and the other for her hand. He also said there were two
separ at e cabl es. Confessionat 16-17; A-112-13. Later, he saidthat
maybe he did ti e her around t he wai st, and that i f he did, he guessed
it was with a cable. Confession at 45; A-131(C). To support that
st at ement, Ni xon changed hi s story, sayi ng he nust have | oosened her
feet, put a bag on her head, put a cabl e around her wai st and t hen
re-tied her feet. Monents | ater, he changed the story again to say
t hat he never tied Jeanne Bickner’s feet. Confession at 45-46; A-
131(C)-131(D). Thefinal story -- elicited after police coaching --
accords with the crinme scene photographs.

7. N xonsaidheset afirewthsonethings he foundinthe car,
i ncluding the “tonneau” cover, a fabric piece that goes over the
retracted convertibletop. After some conversation w th Bi ckner, he

choked her until she died. Finally, he said he threwthe burning



t onneau cover ont o what he t hought was Bi ckner’ s dead body and | eft t he
scene driving the Mac Confession at 18-23; A-114-20. Hereturnedthe
Mcto the Mall and found his friend, WIly (“Tiny”) Harris, who hel ped
hi mpi ck up the Monte Carlo at the Mall andreturnit to his uncle’s
house. Confession at 24-26; A-120-22.

8. Nixon saidthat he burned his trousers and shirt at the crine
scene because they had bl ood on themand returned to town in his
underwear. Confession at 40-42; A-129-31.

To a t hi nki ng person, Joe Ni xon’ s statenent shoul d have appear ed
guestionabl e; but gi ven the statenments and ot her i nformati on gl eaned i n
t he i nvestigation, this confessionwas downright incredible. These
statements and information discl ose:

1. The crinme took place on a Sunday, not on a Sat urday as Joe
Ni xon sai d. Bickner was seen by at | east two wi t nesses on Sunday,
August 12, 1984. Seetrial testinony of Mary Atteberry, R 1867-68, and
Li nda Gal | agher, R 1871; A-184-85, 188. Still, not only did Ni xon
steadfastly state that it was a Sat urday, John Nl xon and WAnda Robi nson
-- Joe’s brother and fornmer girlfriend-- initially corroboratedthis
statenment. See Statenent of John D. Ni xon and Wanda Robi nson, gi ven
August 14, 1984 (“John N xon- Robi nson Statenent”) at 3-5, 8; A-4-6, 9.
Later, John pl aced the cri me on a Sunday. See, e.g., Statenent of John
D. Ni xon, given August 16, 1984 (“John Ni xon Statenent”) at 26-27; A
23-24. Over time he still could not get the story quite straight. In

hi s deposition he agai n stated that Joe never sai d what day the cri ne



had t aken pl ace. Deposition of John Ni xon, taken February 14, 1985
(“John Ni xon Deposition”) at 25; A-38. This di screpancy was appar ent
both fromthe record and from di scovery materials.

2. The notion that N xon knew Bi ckner was flatly rejected by John
Ni xon and Robi nson. The death certificate |listed Bi ckner’ s occupati on
as “Personnel ProgramAnal yst, Florida State Governnent.” See State
Exh. 15; A-193. John Nixontoldthe policethat Joe “told nme he didn’t
knowt he woman at all....She was a conpl ete stranger to him” John
Ni xon St at enent at 30; A-27. WAanda Robi nson concurred: “l asked him
who was it [sic] and he said he didn't know.” Robi nson st atenent at 7,
A-53. This discrepancy was al so obvi ous both fromthe record and
avail abl e facts.

3. Although N xontoldthe policethat Bi ckner voluntarily drove
hi mfromthe shoppi ng center inthe M5(Confession at 7-8; A-103-04),
John Ni xon and Wanda Robi nson bot h st at ed t hat Joe Ni xon had sai d t hat
he put Bi ckner inthe trunk of the Monte Carl o, not the MG, in broad
daylight inthe parking | ot of the Governor’s Square Mall. See, e.g.,
John Ni xon Statenment at 17, 19, 28, John Ni xon Deposition at 28,
Robi nson St atenent at 7; A-17, 19, 25, 41, 53. Indistinct contrast to
Joe’ s confession speci fying the M5 John N xon adanmant|y sai d that Joe
had specified the Monte Carl o:

Q [T]ell us what he tol d you [ of howthe cri me happened] .

A: | will tell you exactly what he told ne. He told ne
that...out to Governor’s Square Mall [ he] parked ny
uncl e’ s green and white Monte Carl o... The | ady gave him



a boost off and everythi ng and he abducted her and
threw her in the trunk of his car.

Q The trunk of his car?
A: Uh huh.
John Ni xon Statenent at 17; A-17. Johnsaidvirtually the sane thing
in his deposition:
Q Put her in the trunk of what car?
A In the green and white car.
Q Your Uncle Tom s Monte Carl o?
A Uh huh.
John Ni xon Deposition at 28; A-41. See al so John Ni xon-Robi nson
St at enment at 10; A-11; Robi nson Deposition at 31-32; A-74-75; Robi nson
Statenment at 6; A-52. Thus, trial counsel knewfromdi scovery that the
key vehicle in the crine was open to question.
4. Qher accounts reportedthat Joe N xon drove his uncle’s Monte
Carl o, not the MG, tothe crinme scene. For exanple, John Ni xontold
t he police that Joe sai d he used the Monte Carl 0. John N xon St at enent
at 17, 19, 28, 37 (inplied); John N xon Deposition at 28; A-17, 19, 25,
28, 41. \Wanda Robi nson gave i dentical informati on. Robi nson St at enent
at 7, Robinson Deposition at 32; A-53, 75. And Wanda Robi nson sai d
t hat her not her had seen Joe, quite definitely drivingthe Monte Carl o,
not the MG, past her house, as Wanda’ s chi |l dren pl ayed out in front.
Robi nson St at enent at 7-8; A-53-54. Wanda sai d t hat Joe had tol d her

that Bickner was in the trunk of the car at this tine. Robinson
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Statenent at 7; A-53.% All thisinformation was availabletotrial
counsel . 4

5. The crinme scene was |l ocated in arenote area, at |east 1.7
m | es fromthe nearest road (TramRoad) and accessi bl e only by a series
of “two-rut” dirt roads.® The MGis asmall idiosyncratic car, |ikely

tobeparticularlyunfamliar toanentally retarded man. It has but

3 At | east one account reported that Joe Ni xon drove his uncle’ s Mnte
Carlo, not the M5 tothecrinme scene, and that hethenreturnedtothe
Governor’s Square Mal |, picked up the MGand t ook sonme of the things
fromthe MGout tothe crinme scene, where he set themonfire. See,
e.g., John Ni xon Statenment at 18-19; A-18-109.

4The “Monte Carl o account” is by far nore pl ausi bl e. Joe Ni xon knew
howto drive the Monte Carl o and an adult wouldreadily fit intoits
trunk. This account makes nore sense t han one t hat assunes t hat Joe
Ni xon al one coul d have bot h abduct ed a presunmably unwi | i ng vi cti mand
coaxed the MGto the crine scene. But any account of Joe acting al one
usi ng the Monte Carl o requires a belief that Joe, alone bl ack man,

over power ed Bi ckner, a white woman, and forced her into the Monte
Carlo, infull viewof Sunday afternoon shoppers at the Mall. See John
Ni xon St at enent at 28, Robi nson Statenent at 6, Robi nson Deposition at
31-32; A-25, 52, 74-75. It defieslogic, if not experience. However,
one or nore acconplices coul d over power Bi ckner and put her sonewhere
inthe nuch|larger Monte Carlo. The facts to test this questionable
el ement of Nixon's confession were available to trial counsel.

SSee Directions in Leon County Sheriff’'s O fice Death | nvesti gati on
Report (August 24, 1984); A-210-11.
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four and a hal f i nches of ground cl earance, newand unl oaded. ¢ Four and
a half inches is about the height of a 12-ounce soda can.

6. Joe Nixon could barely drive the MG, John Ni xon sai d t hat
days after the crinme Joe coul d not get the car intoreverse.’” Joe N xon
was not famliar with the area where body was found.® This information
was available to trial counsel.

7. For Jeanne Bickner tofit intothe small trunk of the M5 the
spare tire had to be renoved. This would require Joe Nixon

si ngl ehandedly to mai ntain control over Bi ckner whil e opening the

6 See “MG Seri es M3B Speci fications,” M3B Wb Page, http://ww. ngcars.
or g. uk/ M3B/ ngbspec. ht m ; A-208. Bickner’s car was an “M G B.” See R
1871; A-188. Photos of the interior of the car showthat it had a
manual transm ssion and cranped quarters. See A-201. Bi ckner’ s MG
pr obabl y had even | ess than four and a hal f i nches of ground cl earance.
It was over ten years old at thetinme of the crinme and probably had
wear on the springs and suspensi on. Nixon’s weight inthe car and
Bickner’sinthetrunk, directly over therear differential and exhaust
system woul d have brought the car even | ower to the ground. Finally,
t he wheels would have likely slipped into the ruts of the road,
bringing the bottomcloser to the intervening crown.

7John Ni xon said, “Hetriedto get the car inreverse. He couldn’t
hardly get it inreverse or whatever. He asked ne would | showhi m
hel p himget it inreverse. | toldhimjust pull it over there and he
triedtoget it inreverse and the car kept rolling down the hill and
he couldn’t never get it inreverse.” John N xon Statenent at 27-28;
A- 24- 25 (enphasi s added). See al so John N xon- Robi nson St at enent at
21; A-11(A).

8“Q Areyoufamliar with TramRoad...Joe? A: Uh, no. Q Ckay. You

ever been down in there before? A | been down there when | was
younger but you know, | knowit’s along ways you knowfromtown and
pl aces li ke that.” Confession at 13; A-109. Incontrast, thecrine

scene was i n an area where Wanda Robi nson’ s not her had of t en gone
fishing. See John Ni xon-Robinson Statenent at 10; A-11.
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trunk, renoving the sparetire, and then forcing her intoavery smal |
space. As John Nixon testified in a deposition:

A What | haven’t got the right ideaonis which car he
took the | ady out therein. All he said was he put her
inthe trunk of the car. And | just | ooked at that
little bitty car and | just figured, you know, he
coul dn’t have took nobody inthat littlething. The
trunk ain’t that big on that.

Too small to put a person in?

A That’ s what it seens |like. | don’t knowif you could
get sonebody in there or not.

John Ni xon Deposition at 30; A-43. The deposition was taken by tri al
counsel .

8. Joe Nixon said that he had burned all his clothing at the
crime scene, except for his underwear, which he wore back to
Tal | ahassee. Confession at 40-41; A-129-30. Joe categorically said
t hat he never brought any bl oody clothes back to Tall ahassee.
Conf ession at 41; A-130. But Wanda Robi nson and John Ni xon sai d t hat
Joe showed t hemt he cl ot hes he said he woreincomittingthecrine.
John Ni xon- Robi nson St at enent at 4-5; John Ni xon St atenent at 11-12,
27; John Ni xon Deposition at 24, 32; Robi nson Statenent at 10-12;
Robi nson Deposi tion at 26; A-5-6, 15-16, 24, 37, 45, 56-58, 71. The
di screpancy was apparent from the discovery.

9. Robinsoninitially thought John, not Joe, shoul d be the main
suspect:

And | was telling hi m[Detective Paul Phillips] |ike, “How
do you know John didn’t have anything todowth killing
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t hi s woman?” And, “You' ve got Joeinjail, why don’t you put
John in jail?”

Robi nson Deposition at 68; A-97. Detective Phillipstriedtolead
Robi nson, by suggesting to her that she had been with John t hat
Sat ur day and Sunday, ° but her suspi ci on about John suggests alternative
t heori es that coul d have ei t her exonerated Joe Nl xon or di m ni shed hi s
| egal responsibility or his eligibility for the death penalty.
Robi nson al so testified that, when she visited Joe in jail before
trial, Joe saidthat John and his friends kill ed Bi ckner, and t hey nade
hi mwat ch. Robi nson Deposition at 62-64; A-91-93. Trial counsel thus
knew of the possibility that others were involved inthe crine and
t hat, possibly, Joe Nixon had not commtted it at all.

10. Facts that counsel coul d have obtai ned but that were not
obt ai ned until a subsequent civil action brought by Jeanne Bi ckner’s
fam |y agai nst the Governor’s Square Mal | cast further doubt onthe
t heory that Joe Ni xon acted al one or commttedthe crine at all. See

Roberts v. Governor’'s Square Mall, Case No. 86-2746, Fla. 2d Gr. C.

I nadepositioninthat civil action, Wanda Robi nsontestifiedthat, a

And he [Detective Phillips] said, “Wanda, you tal ki ng crazy. You
need t o shut up. You knowJohn couldn’t have kil l ed t he worman
because John was with you,” you know, and al | of that. Which John
was with nme that Saturday and that Sunday.

And he just told me, you know, “You are not supposed to be tal ki ng
about the case. So, just dropit, you know. Go ahead with your
life.”

Robi nson Deposition at 68-69; A-97-98.
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year before the Bi ckner murder, John Ni xon had ki dnapped her fromt he
Governor’s Square Mall by beating her, choki ng her and t hr ow ng her

into a car, anodus operandi identical tothat allegedintheinstant

case. See Roberts v. Governor’s Square, Inc.,(Fla. 2d Gr. Case No. 86-

2746) Deposition of Wanda Huggi ns McKi nney at 66-74, 81-103; A 391-421;
see al so, Rul e 3.850 Motion at 246-47; 3.850R. 651-52. Two nont hs
bef ore Joe Ni xon’ s trial, Robi nson cl ai med, John Ni xon agai n abduct ed
her in a simlar fashion. [d. And, in 1986, after the Joe Ni xon
trial, John agai n assaul t ed and abduct ed Vanda, and this tine the State
of Floridacharged himfor it. Id. Finally, Jeanne Bi ckner’s fat her
saidthat the policetoldhimthat they were greatly confused about

whi ch of two Ni xon brothers had commtted the cri ne. See Roberts v.

Governor’s Square Mall, Deposition of Donal d Roberts, at 20; A-359;
Rul e 3.850 Motion at 248, 3.850R 653. These facts were either
avai lable to trial counsel upon a reasonable investigation or
constitute new evidence justifying reconsideration of Nixon's
conviction and death sentence.

11. Joe Ni xon had a potential alibi of whichthe State was aware
and which it didnot disclose. Prior tothetrial, Arthur M ckens,
Jr., the State Attorney’s O fice investigator, wote a nenorandumdat ed
Cct ober 9, 1984 to Assistant State Attorney James Hanki nson, who
handl ed t he Ni xon prosecuti on. The M ckens Menorandum( 3. 850 Mot i on,
Appendi x 6; A-212-14) recounts anintervieww th Lamar Ni xon, Joe’s

uncl e, i n which Lamar states that he sawJoe i n Whodvi | | e at bet ween
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3:00 and 4:00 p.m on August 12, and that Joe was driving a brown
Buick.1 It is about 12 miles fromWodvilleto the Mall and about 15
mles fromWodvilleto TramRoad at the turn-off to the nurder scene,
pl us anot her 5-10 m nutes of driving over rough dirt to get tothe

actual place of the nurder. SeeRand McNally Street Finder (1996 Ed.

CD-ROM) ; A-216. One witness, Mary Atteberry, sawa bl ack man speaki ng
with a white wonman near a yell owsports car at the Mall at “about a
quarter until 3:00.” R 1868; A-185. Atteberry could not identify the
peopl e she saw ot her than by race and sex. R 1868-69; A-185-86.
Anot her w tness, Linda Gall agher, afriend of Bi ckner, sawa bl ack nal e
speaking with Bi ckner “between, | would say, 3:00 and 4:00 p.m”
R. 1873; A-190. She also could not identify the man, other than by
race. Using Atteberry’s time frame, N xon could not have been in
Woodvi | | e bet ween 3: 00 and 4: 00 whi | e ki dnappi ng Bi ckner starting at
2:45. Even using Li nda Gal | agher’ s esti mate of 3:00-4:00, it woul d be
hard to i magi ne how Joe N xon coul d have been in Wodvilleinthat tine
range and at the Mall commtting the crine at the sane tinme, as the
St at e contended. Because of theBrady violation, the potential alibi

was not available to trial counsel.

10 Lamar Ni xon sai d t hat he and Mary Hayes had net Joe whil e Lamar was
on a pass fromthe Tal | ahassee Correctional Center. Mary Hayes coul d
have verifiedthis account. Additional verification could have been
obt ai ned fromot hers wi t h whomLamar Ni xon told M. M ckens he net t hat
af t ernoon after encountering Joe Ni xon. See 3.850 Motion at 235- 36;
3. 850R. 640-41.

16



The facts are thus contradi ctory and confusing. Admttedly, the
State introduced extrinsic evidence linking N xon to the crine,
i ncl udi ng pal mprints onthe victinis car, a pawn ticket for her rings,
and st at enments by Ni xon about t he circunstances of the crime. These
suggest some | evel of invol venent; they do not, however, prove that he
was gui lty of capital nurder, guilty tothe extent the State charged,
the lone guilty party, or guilty to the extent that the jury,
consi deri ng his invol vement as opposed to that of others, woul d have
i nposed the death penalty.

We t herefore ask the Court to pause at this point and consi der
what a | ogi cal defense strategy woul d have been and t hen conpare it

wi th what occurred at Joe Nixon’'s trial

2. The Tri al
a. Def ense Counsel’s Concessi on of Guilt

In his opening statenment, Joe Nixon's |awer told the jury:

In this case there wll be no question that
Jeanni e Bi ckner di ed a horrible, horrible death. Surely she
did and that will be shown to you. Infact, that horrible
tragedy will be proved to your satisfaction beyond any
reasonabl e doubt .

Inthis case there won’t be any questi on, none what so-
ever, that my client, Joe Elton Ni xon, caused Jeannie
Bi ckner’ s death. Likew sethat fact will be proved to your
sati sfaction beyond any reasonabl e doubt.

R. 1852.
The prosecution’ s case went uncontested. Defense counsel did not

ask a singl e questi on of nost of the State’s 33 witnesses; astothe

rest, cross-exam nation was perfunctory. After the Staterested, the
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def ense rested wi t hout calling aw tness or maki ng any noti ons. R
609. In closing argunent, defense counsel stated:

Ladi es and gentl enen of the jury, | wish | could stand
bef or e you and ar gue t hat what happened wasn’t caused by M.
Ni xon, but we all know better. For several obvi ous and
apparent reasons, you have been and will continue to be
involved in a very uniquely tragic case.

Injust alittlewhile Judge Hall will give you sone
verdi ct forns t hat have been prepared. He’ll give you sone
instructions on howto del i berate this case. After you ve
gotten those fornms and you’ ve el ect ed your foreperson and
you’ ve done what you nust do, youw || signthose forns. |
knowyou are not goingtotakethis duty lightly, and | know
what you will decide will be unani nous.

| think that what youw || decideis that the State of
Fl ori da, M. Hanki nson and M. Guari sco, through them has
proved its case agai nst Joe Elton Nixon. | think youwI|
findthat the State has proved beyond a reasonabl e doubt
each and every el enent of the crines charged; first-degree
prenedi tated murder, kidnapping, robbery, and arson.

R. 641 (enphasi s added). The jury returned aguilty verdict on all
counts. R. 704.

| n t he proceedi ngs on remand fromdirect appeal, defense counsel
testified:

Q M. Corin, didyoutell M. N xon what you were goi ng
to say in your opening and closing statenments?

A. Not specifically. |If you are asking me did | read him
an outline of ny opening statenent, the answer is no.

Did you tell himwhat you were going to say?

Not i n exact words. | told himwhat | was going to do.
Q Did youtell M. Ni xonthat you were goingto say to

thejuryincourt at trial, “I think youwill findthe

St at e has proved beyond a reasonabl e doubt each and

every el ement of the crinmes chargedinfirst degree
prenmedi tated nurder, kidnapping, robbery and arson”?
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| f you are askingme if | told hi mthose exact words,
my answer is no, | did not.

[DJidyoutell M. N xon that you were goi ng to concede
guilt and seek | eniency?

Did!l tell himhow!| was going to approach the case?
Yes, | did.

| f youare askingnme didl tell himthat | was goingto
gointo court and say you' re guilty and try to save
your |ife, then probably not in those exact words.

When you tol d hi mhow you were going to approach his
case, did he affirmatively agree for youtodoit that
way ?

| have to phrase my answer as close to the truth as
possi bl e, so probably the best answer i s, he di d not.

* * *
Did you tell M. Ni xon that on openi ng argunent you
woul d say, “Inthis case there won't be any questi on,

none what soever, that my client, Joe Elton Ni xon,
caused Jeanne Bickner’'s death”?

Did | tell himthose exact words, no, | did not.
* * *

Did he affirmatively agree for you to do this?

Agai n, the best -- the nost honest answer | can give
you on that question is, he did not.
* * *

Did he say, wite or do anything to denonstrate his
consent or approval of your doing this?

Agai n, he did nothing.

Did he say, write or do anything to denonstrate his
approval ?

He sai d not hi ng, he di d not hi ng and he wote nothing.
He di d not hi ng.

* * %

M. Corindidyoutell himthat he was giving up his
right to an adversarial testing of the State’s case?
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A. The answer is -- if | have to answer yes or no, | would
have to say no because | don’t think | gave -
* * *
Q Did you ask himthe questions that a judge would
normal |y ask himif he were entering a guilty pl ea
before the court?

A. | think | answeredthat. | didn’t go through that type
of inquiry with M. Nixon with regards to his case.
* * *

Q Did you tell M. N xon what rights he wai ved by you
maki ng these statenents?

A. | didnot sit down with hi mand say you are gi ving up
your right to cross-exam ne wtnesses or call
wi t nesses i n your behal f, those type of things. No, |
did not go through a litany of those.

Tr. Decenber 19, 1988, at 28-34 (enphasis added); SR2. 29-35.
At the penalty phase, Ni xon’s |lawer conceded nobst of the

aggravating circunst ances, added a fewof his own, and i ntroduced

evi dence that generally hurt his client’s prospects for life. W

detail these inadequacies at Point IV in the Argunment bel ow

b. Joe Ni xon’s | nconpetency

Space constraints nake it i npossibleto set forthindetail here
t he extensi ve record denonstrati ng that Joe Ni xon was i nconpetent to
stand trial, andthat thetrial court shoul d have fol | owed appl i cabl e
Fl ori da procedures for determ ning his conpetency. W refer the Court
to all of the evidence we have adduced, which appears in the 3.850
Motion at 12-38; 3.850 R 417-43. W can only sunmari ze t hat evi dence
here.

Joe Nixon is nentally retarded and suffers from organic

personal ity di sorder. SeeResune of Neurol ogi cal Eval uation Re: Joe
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Elton N xon, prepared by Henry L. Dee, Ph.D., Cctober 6, 1993 (3. 850R

719-26; A-133-40) (the “Dee Report”); Summary of Standard Test Results,

prepared by Denis W1l IliamKeyes, Ph.D., Septenber 25, 1993 (3. 850R

731-40; A-144-53) (the “Keyes Report”); Report of Alec J. Wyte, MD.,

Cct ober 6, 1993 (3.850R. 747-63; A-159-75) (the “VWhyte Report”).
Ni xon’ s nental instability becane apparent at | east five nonths
before the Bi ckner nurder tri al when, on February 12, 1985, he st ood
trial on an unrel ated assault charge bef ore Judge Hal |, t he sane Judge
who tried the nurder case, and wi t h t he sane counsel on each side. See
R. 899. At that trial, Nixon's actions pronpted questions about his
conpetency. Defense counsel -- M chael Corin, the sane | awyer who
represented himinthetrial of this case -- raisedthe conpetency of
his client. See Transcript of Proceedi ngs held February 12, 1985, A-
361-70; * see al so R 908-10. The Court asked Dr. Carolyn Stinel, a
psychol ogi st, to exam ne Ni xon. See A-361(C), 362-65; see al so, R
908-09. Dr. Stinmel exam ned N xon “during the | unch hour” (R 910) for
about 45 m nutes (A-363). She |ater stated that she had neither
performed psychol ogical testing nor made a formal conpetency
eval uation. See Affidavit of Carolyn Stimel, Ph.D.; 3.850 R 716-17; A
315-16. The assault trial proceeded. Assault Tr. 75-76.
About two weeks | ater, at a February 28, 1985 pre-trial
conferenceinthis case, the State Attorney was sufficiently concerned

about Ni xon’s conpetency that he hinmself requested a conpetency

1 Statev. Joe ElIton Nixon (Cir. Ct. 2d Cir., Case No. 84-3708). The
transcripts inthe assault proceedi ngs bear two page nunbers, plus the
Appendi x nunbers. We refer only to the Appendi X nunbers.
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det erm nati on and vol unteered that “the real i ssue” inthe case woul d
“revol ve around” Nixon’s conpetency. R 899. Defense counsel
denmurred, saying, “lI amnot goingtowaste the tine and energy to have
a client exam ned as to conpetency or insanity when | amnot of the
pr of essi onal opinionthat that isrelevant.” R 900. Later inthe
sane hearing, the State Attorney conti nued to press for an exam nati on,
qgquestioning Nl xon’ s prior behavior inthe earlier assault proceedings,
t o whi ch Judge Hal | responded, “Yes. | was seei ng enough t hat made ne

wonder, too.” R. 910.

I n May 1985, defense counsel receivedthefollowingletter from

Ni xon:

Dear M. Corin

About yest erday when we t al k about goi ng back to prison |
wont to go but don’t need to because amny own man and do
not run fromno one or what | believe in and not goingto
start at this point inlife try to understand what | am
sayi ng. you can send ne back to prison because you have t he
| aw behi nd you, yes | knowthis but the bottomlineisthat
| wont to stay right hear and what to |l eft Alonein ny cell
Al one i f not pl ease get off ny caseif not gototrial by
your self withthelies | toldabout killing Ms. Ann |let e
tell you what am say.

The bottom i ne
| hate white people
| am a bl ack African
but you (white dog) or going to kill
me because Am bl ack and kill a white
so call [partly illegible] wonen but you white people
or killing ny people in South African
| don’t know them but thay or bl ack
that while | wish you dog would try
to kill me for not going to trial

[i11]egible]

M. Joe African
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Send ne hone back to African - bottomline

3.850R. 363; A-317 (transcribed verbati m (enphasi s added).

Ni xon refused to | eave his cell or attend t he next hearing on July
8, 1985. R 916. Defense counsel wai ved his presence. N xon decl i ned
toattend the July 9, 1985 conti nuati on of the pre-trial hearing, and
counsel again waived his presence. R 943-44.

Ni xon attended the first day of jury sel ection on July 15, 1985.
R. 1406. By the next day he was acting out again. He renpved his
cl othes, refusedtoconetotrial, and demanded a bl ack | awyer and a
bl ack judge. See R 304-05; A-283-84.

Judge Hal | deci ded t o conduct a “heari ng” to determ ne whet her
Ni xon intended to know ngly waive his right to attend trial and
di scussed whet her to do that with Ni xon in the courtroomor at the
jail. The judge wanted to hold the hearingincourt (R 322, 330-31),
but defense counsel feared that N xon would act out, thereby
aggravating his situation further (R 331). Even thoughthe tri al
judge hinmself observed that N xon was “in the holding cell in a
consi derabl e state of self-inflicted disarray; clothing, nudity and t he
like” (R 328; A-286), at no poi nt was t here di scussi on about assessi ng
Ni xon” s conpetency in accord wi t hPate and applicabl e Fl ori da rul es;
i nstead, based upon defense counsel’s concerns about Nixon's
potentially disruptive behavior inthe courtroom the trial judge
decided to assess himin the holding cell. R 332-33.

At 10:30 a.m on July 16, 1985, the trial court, the | awers,
ot her court personnel, and the court reporter assenbledin Ni xon’s

hol di ng cel | at the courthouse. R 333-41; A-288-96. That proceedi ng
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issignificant and we refer the Court toit. R 333-41; A 288-96.
Ni xon was barely dressed, sat on the toilet, kept his back to the
Judge, said he did not want to attend the trial, sai d he want ed anot her
| awyer, sai d he did not care about the case, | aughed, whi stl ed, and
continued to act irrationally. 1d. In the face of this bizarre
behavi or neither the Court, the State nor defense counsel inquired
about Ni xon’s conpetency to standtrial. Ni xon was never seen by a
doct or.

Directly after the holding cell proceeding, the Court took
testi mony fromDeputy George G anger, the transport driver in charge of
novi ng Ni xon fromthe jail tothe courthouse. R 341-46; A-296-301.
Granger testified that Ni xon had torn of f his cl othes and had been
givenjail-issuedclothingtowar. R 342; A-297. Nixon threatened
to take of f those cl othes as well, “so that the newsnmen coul d get a
real good picture of him” R 343; A-298. G anger al so reported that
Ni xon had said that he had no attorney, that he wanted a bl ack
attorney, and that he wanted to go backtothejail. R 344; A-299.
Then Ni xon ri pped off his newclothes. 1d. Although G anger had
successfully dealt with N xon before, this time he coul d not get himto
put his cl ot hes back on (R 344-45; A-299-300); and t hough Ni xon had
suggested that he would returnto court after lunch on July 16, he did
not do so (R 352). That afternoon, Granger testifiedthat, when he
had gone to t ake Ni xon to court, he hid under his bl anket and refused
toleavethecell. R 354-55; A-303-04. Thetrail judge rul edthat

Ni xon had voluntarily waived hisright toattend histrial. R 356-57.
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On July 17, Nixon again stayed in his cell. Deputy G anger
testifiedthat, as before, Ni xon hid under his bl anket and woul d not
nove. R 1412-13. The sane thing occurred the next day. R 1826. On
July 19, the second day of trial, Ni xon was brought to the courthouse
and becane agitated, refusingto | eave t he hol ding cell and shouting so
| oudl y t hat he was heardinthe courtroom R 1990, 1993. Thetri al
j udge questi oned Capt ai n Howard Schl ei ch, of the Leon County Sheriff’s
Depart ment, who confirnmed Ni xon’ s bi zarre acti ons and adanant ref usal
toleavethe holdingcell. R 1994-95. By this point, Judge Hall had
beconme sufficiently concerned about Ni xon’s behavi or that he di d not
want the jury to see or hear it; hesaid, “I don't intendto bringthe

juryinuntil after theBailiff’s Unit advisesthat M. NNxonisinthe

el evator and on his way out. | don’t want themto be i nfluenced i n any
way by what they see or hear. | will keepthejuryisolateduntil M.
Ni xon is renmoved.” R 1997.

Ni xon di d not conme to court on July 22, the | ast day of the guilt
phase of the trial, but by then there was no | onger any t esti nony about
it. The next and final reference to his absence occurred on the second
day of the penalty phase, when t he St at e asked Ser geant Burl Peacock,
the Bailiff, if he had brought Ni xon to the Court hol di ng area.

Peacock testifiedthat, when Ni xon | earned t hat t he sent enci ng phase

was still taking place, hesaid“WlIl, what inthe hell aml doi ng here
then?...1 don’t want to be up there.” So Peacock returned Ni xontothe
jail. R 976-77. In sum the entire guilt and penalty phase of Joe

Ni xon's trial took placein his absence. At no point didthe court or

def ense counsel question Ni xon’s conpetency or i nvoke the requisite
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Fl ori da procedures. (The State had rai sed the issue earlier but
dropped it. See R 899.) The only inquiry nmade was the jail cell
i ntervi ew between Judge Hall and Joe Ni xon, with no nental health

experts invol ved.

[11. SUMMARY OF ARGUMENT

The maj or prem se of the court below-- that any | egal errorsin
this trial nmade no difference because the prosecution’ s case was
“overwhel mng” -- isfalse. Theerrors here -- ineffective counsel,
trial of aninconpetent defendant, aninherently unreliabl e confession,
and non-di scl osure by t he gover nnent of excul patory evi dence -- had
seri ous consequences. The State’s case had a facade of strength only
because of those errors.

M chael Corin, Joe Nixon s trial |awer, concededthe Stateits
case. W concede sone, but not all, of the circunstances of that case;
but we wi || showthat Joe Ni xon | acked the intel |l ectual and enoti onal
ability to participate in his trial or to authorize his |awer to
choose any strategy, nuch | ess a strategy of concession. W wi |l show
t hat Joe Ni xon | acked the intellectual and enotional resources to
under stand his M randa ri ghts or to nake a coherent confessi on. W
wi | I show, based upon evi dence avail able at thetine of thetrial but
not produced by the State or identified or used by trial counsel, and
based upon new evi dence, that Ni xon acted under extrene enoti onal
di st ur bance or was i nsane, that counsel coul d have rai sed a reasonabl e
doubt that he may not have acted al one, and, perhaps, di d not conm t

thecrime. Finally, wew || showthat there was consi der abl e evi dence
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inmtigation of a death sentence that counsel coul d have put forward,
but did not, and that the evi dence he di d adduce at t he penalty phase
gravely hurt, not hel ped, his client.

Ni xon’ s cl ai ns of ineffective assi stance of counsel under O onic

and Strickland v. Washi ngton, 466 U.S. 668 (1984) (“Strickland”),

require a hearing on the nerits. By denying relief w thout even
hol di ng t hat hearing, whichthis Court’s 1990 deci sion requires, the
circuit court failedto develop arecord sufficient for this Court to
det erm ne whet her Joe Nl xon’ s constitutional rights were violated (1)
when his | awyer conceded his guilt, (2) when his | awer failed to
pursue various defenses available to him and (3) when the State
wrongfully wi thhel d excul patory evidence i n viol ati on of Brady v.

Maryl and, 373 U. S. 83 (1967) (“Brady”), andG gliov. United States,

405 U.S. 150 (1972) (“Gglio").

The court bel owessentially concluded that Ni xon suffered no
prejudice, mainly because of his confession and other evidence
presented against him As totheCronic claim that conclusionis
wrong as a matter of | aw, because prejudice is presuned in these

circunstances. AstotheStrickland, Brady, andG glio clains, the

concl usionis wong because there is areasonabl e probability that the
out come woul d have been different -- at either the guilt or penalty
phase, or both -- but for the constitutional violations.

The circuit court found t he conpet ency cl ai ns procedural |y barred.
Thi s findingis wong because the cl ai mi s fundanental , jurisdictional

and can be rai sed at any ti me, and because this Court has in fact heard
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such cl ai ms i n many post-convi cti on proceedi ngs.'?> Onthe nerits, the
deci si on bel owignores the fact that Joe Nl xon, a nental |y retarded man
wi th organi c personal ity disorder, patently acting out throughout the
proceedi ngs and refusingto attendthe trial on nost days, was tri ed
wi t hout any determination of his conpetency, in violation of Pate v.
Robi nson, 383 U.S. 375 (1966) (“Pate”), and tried while he was

i nconpetent, in violation of Drope v. M ssouri, 420 U. S. 162 (1975)

(“Drope”).

12 See Cat s v. Dugger, 638 So.2d 20 (Fla. 1994), cert. denied, 513 U. S.
1087 (1995); Koon v. Dugger, 619 So. 2d 246 (Fl a. 1993); Jones v. State,
478 So.2d 346 (Fla. 1985); Hill v. State, 473 So.2d 1253 (Fla. 1985);
Lane v. State, 388 So.2d 1022, 1025 (Fla. 1980); State ex rel. Deeb v.
Fabi si nski, 111 Fl a. 454, 456, 152 So. 207, 211 (1933). See Petition
for a Wit of Habeas Corpus, at p. 5, n. 3.
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| V. ARGUMENT
PO NT |

The Circuit Court Deni ed Joe Ni xon a Full and Fai r Heari ng
on Hi s Cl ai ms That He WAs Convi cted and Sentenced to Di e
W t hout Effective Assi stance of Counsel, in Di sregard of
Thi s Court’ s Opinionon Direct Appeal andin Viol ati on of
His State and Federal Constitutional Rights.

A. As Thi s Court Recogni zed on Direct Appeal, Nixonis Entitledto
an Evidentiary Hearing on Hs O ains of | neffective Assi stance of
Counsel Under United States v. Cronic.

The Cronic clains arise fromtrial counsel’s unauthori zed,
explicit concessions of guilt and his total failure to contest the
State’ s guilt phase case. These clains assert that N xon was not
i nformed of trial counsel’s decisionto concede guilt, or conpetent to
concur in that decision, and that trial counsel’s perfornmance,
i ncl udi ng t he concessions of guilt, constituted ineffective assi stance

“per se.” See Nixon v. State, 572 So.2d at 1339-40.

Ni xon has pl ed facts sufficient to make out a prima faci e case
t hat he di d not consent, nor coul d he consent, to the concessi on of
guilt. See 3.850R 444-58. The evidentiary hearing forecl osed by t he
court beloww || showthat trial counsel’ s intentionto concede guilt
was not adequately comruni cated to Joe Ni xon and t hat Ni xon di d not
aut hori ze, consent to, or acqui esce in the concessi ons, nor was he
conpetent to do so. Indeed, thelimtedtestinony by trial counsel in
earl i er proceedi ngs and the nental health evidence now avail abl e
confirmthat Joe Ni xon neither understood nor consented to the
concession of guilt. See SR 29-35. Ni xon was absent fromcourt at

the tinmes trial counsel made the concessi ons, and evidence from
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Wi t nesses and cont enpor aneous publ i c nedi a proves that N xon expressed
strenuous objections tothe concessions of guilt. See 3.850 R 457,
3.850 Mbtion at 52, n. 12 (Sheriff’s Deputy observed t hat Def endant
vehenently refused to enter the courtroombecause he had | ear ned of

counsel’s concession. Tallahassee Denocrat, July 20, 1985, p.

| neffective assi stance of counsel under Cronic violates the
Consti tution not because of any “m cro” assessnent of deficienciesin
counsel ' s performance or resulting prejudi cetothe defendant’s case.
| nstead, Cronicineffectiveness occurs when failureto “subject the
prosecution’s case to neani ngful adversarial testing” causes the
“crimnal trial [to] lose[its] character as a confrontati on bet ween

adversaries,” rendering “the adversary process itself presunptively
unrel i abl e” and denyi ng t he def endant’ s Si xt h Anendnent ri ghts. 466
U S. at 659.

Trial counsel’s unaut hori zed concessi ons of guilt robbed Ni xon’s
trial of any adversarial character. Aconcessionof guilt mrrors a
guilty plea; it resultsinawaiver of rights. Trial counsel may not

concede guilt absent theclient’s intelligent and understandi ng wai ver

of hisrights. Cf. Boykinyv. Al abama, 395 U S. 238 (1969) (guilty plea

must be knowi ng, intelligent, informed, and on the record). A
concessi on of guilt does not subject the state’s case to neani ngf ul

adversari al testing and renders t he adversari al process presunptively
unreliable within the reasoning of Cronic.

In a precursor toCronic, Wley v. Sowders, 647 F. 2d 642 (6th

Cir.), cert. denied, 454 U. S. 1091 (1981), the court of appeal s hel d

t hat t he def endant was “deprived of effective assi stance of counsel
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when his own | awer adnmitted his client’s guilt, wthout first
obtaining hisclient’s consent tothis strategy.” 647 F.2d at 650. In
asimlar case, the Suprenme Court of North Carolinarecognized t hat
“when counsel admts hisclient’s guilt without first obtainingthe
client’s consent, theclient’sright toafair trial andto put the
State to the burden of proof are conpletely swept away.” State v.

Har bi son, 337 S. E. 2d 504, 507 (N. C. 1985), cert. denied, 476 U. S. 1123

(1986). Referring to Cronic, the Harbi son court found that “when
counsel tothe surpriseof hisclient admts hisclient’s guilt, the
harmis solikely and so apparent that the i ssue of prejudi ce need not

be addressed.” Harbison, 337 S.E.2d at 507. Accord, Francis v.

Spraggi ns, 720 F. 2d 1190, 1194 (11th G r. 1983) (“[Cl ounsel’s conpl ete
concession of the defendant’s guilt [inclosing argunent] nullifies his
ri ght to have theissue of his guilt or i nnocence presentedtothejury
as an adversarial issue and therefore constitutes ineffective

assi stance.”), cert. denied, 470 U S. 1059 (1985).

Unlike aStrickland claim aCronic claimrequires no show ng of
prejudice. Thecircuit court confused the two rul es, hol ding, “The
evi dence of guilt was so overwhel m ng the jury woul d have found him
gui Ity as charged even wi t hout [a] concession.” Cctober 22 Order at
13; 3.850 R 3573; A-330. O course, that is just another way of

tal king about Strickland. Cronic, decided on the sanme day as

Strickland, provides a free-standi ng anal ysis of Sixth Anendnment

“ineffectiveness,” aruleindependent of Strickland. WenCronic error
occurs, the Court does not -- indeed, may not -- apply the dual - pronged

Strickland test of attorney deficiency and prejudice. Al the Court
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deci des under Cronic is whether the trial lost its adversari al
character. |f that happened wi thout the client’s inforned consent, any

resul ting verdict nust fall. SeeFrancis v. Spraggins andState v.

Har bi son. 13

Ri ckman v. Bell, 131 F. 3d 1150 (6th G r. 1997), cert. deni ed, 66

U.S. L.W 3604, 1998 W. 99202 (April 28, 1998; No. 97-1442), presented
al nost identical factstothe Sixth Circuit Court of Appeal s, which
ordered a newtrial based on aQonic violation. Like N xon, R ckman
had confessed to a brutal killing. The court of appeals tookit for
granted that therewas little questionastoguilt. See 131 F. 3d at
1160. Like M. Corininthis case, Rickman’s | awer had conceded hi s
client’sguilt (id. at 1159), portrayed himas “nuts” (id. at 1158),
and relied solely uponthis msbegotten “strategy” to paint R ckman as
a “sick man” for the penalty phase (id. at 1157) in a “desperate and
poorly executed strategy” tosave hisclient’slife (id. at 1160). The
court of appeal s recogni zed the difficulty in overturninga 20-year ol d
conviction, but it correctlydidsointheinterest of preservingthe

integrity of our adversarial system of justice:

B The circuit court incorrectly relies onMagill v. Dugger, 824 F. 2d
879 (11th Cir. 1987). InMagill, defense counsel conceded second
degree nmurder, and his client participated at trial and testified
(unw sely, it turned out; see 824 F. 2d at 887). Ni xon never attended
histrial, barely consulted with his |awer, and react ed adver sel y when
he | earned that his | awer had conceded guilt to capital nurder.
Further, we will show, when gi ven the hearing that the circuit court
deni ed, that N xon never consented to the concession of guilt. Wthout
such consent, the concessi on was i nproper and brings this case within
the anbit of Cronic.
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We have approached this case with great caution,
conscious of theinportant limtations of our role as the
federal court revi ewi ng i nhabeas t he concl usi ons of the
Supreme Court of Tennessee -- |imtations we deeply respect.
We recogni ze too the i nport of a decision that nandates
anot her trial for anindividual concerni ng whomthereis
little questionastohisguilt of akillingconmmtted 20
years ago. But we are constrai ned to observe t hat what t he
Tennessee judiciary permtted to occur here was not hing | ess
t han the evisceration of the right-to-counsel that is
guar ant eed by t he Si xt h Amendnent and as nmuch a travesty for
our entire judicial system as it is for Rickman
individually. The display of Rcknman’s trial, if allowedto
stand, would sinply nock fundanmental constitutional
guar antees of “vital inportance.” Strickland, 466 U S. at
685. The Court’s recognitionthat “*theright tocounsel is

theright toeffective assistance of counsel’”...would be
devoi d of nmeaning were counsel |ike Livingston deened
effective.

131 F.3d at 1160 (sone citations shortened and omtted).

The deci si on bel owwas al so at odds with this Court’s own rul i ng
on di rect appeal, which established Ni xon’s right to an evidentiary
hearing on hisCronicclaim Inits decisionondirect appeal, this
Court noted that the proceedi ngs to which it remanded t hese cl ai ns were
“atypical” and that theresulting recordis “less than conplete.”

Ni xon v State, 572 So. 2d at 1339-40. Cf. Boykinv. Al abama, 395 U. S.

at 240 (“Trial strategy may of course nake a pl ea of guilty seemthe
desirabl e course. But therecordis wholly silent onthat point and
throws nolight onit.”). Recognizingthe “confusion” that resulted

fromthe remanded proceedi ngs, id. at 1340, this Court “decline[d]” to
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resol ve the Gonic clai ns based onthe record on remand. ** Instead it
suggested Ni xon raise these clainms in a 3.850 Mtion.

Joe N xon’ s | awyer conceded his guilt. This Court suggested t hat
Ni xon pursue the resultingCronic claiminthis 3.850 notion. See

Ni xon v. State, 572 So. 2d at 1340. The State earlier suggested the

sanme procedure. See note lsupra. Ni xon has done exactly what this
Court required and the State suggested; thecircuit court’srefusal to

hol d the appropriate hearing cannot be justified.

B. | n Remandi ng for the Evidentiary Heari ng That Joe N xon Deserves
But Has Not Recei ved, This Court Should Instruct the Grcuit Court
To Hear All of Nixon’s Clains that He Was Deni ed Effective
Assi st ance of Counsel at the Guilt Phase of H's Trial, Considering
Those Clainms in Conjunction Wth His Clains of Brady/G glio
Vi ol ati ons and New Evi dence of | nnocence.

1. The Strickland Violation at the Trial of Guilt or | nnocence

Ni xon’ s Strickl and cl ai ns bear upon both the guilt and penalty

phases of thetrial. W address the guilt phase clains here, and the
penal ty phase clains | ater.

Counsel "s ineffectiveness manifestsitself as a series of errors
that ledtoonelargeone. First, M. Corindidnot inquireintothe
conpetency of his client to stand trial. Then, he unreasonably
permtted Ni xon’s confession to be admtted in evidence w thout

obj ection. That confession inturn permtted the State to prove

14 This Court has citedits opinioninthis casein holdingthat the
uncertainty of therecordrequires an evidentiary hearing to determ ne
whet her a capital defendant was i nf orned t hat counsel woul d concede
guilt. Harvey v. Dugger, 656 So.2d 1253, 1256 (1995).
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collateral factsthat nortaredits case. Trial counsel then did not

chal | enge those facts, even though many of them were suspect.

a. Failure to Suppress the Confession

Counsel’s threshold error was in not challenging Ni xon's
conpetency toconfess andto standtrial. W addressthelatter issue
in Point 2, below, in the context of thePate and Drope clains. W
address the conpetency to confess claimhere in connection with
i neffective assi stance.

There were strong | egal grounds for suppressing Joe Ni xon's
conf essi on because of his nental i nconpetency. No strategic reason
couldjustifyafailureto object tothe confession. Trial counsel had
anpl e noti ce that Joe Nl xon was nental |y unstabl e, nental | y defi ci ent,
sem -literate, and consi dered even by the State to need a conpet ency
eval uation. Failure to nove to suppress the confession was defici ent

under the first prong of Strickland, andit prejudi ced Nl xon’s case

under the second.

Police officers read Joe Nixon hisrightsinacursory fashion
wi t hout adequat e expl anation, givenhislimtedintellect. Oficer
Canpbel | , “explained” Nixon’srightstohimas follows: “Alittle nore
fancy | anguage t han what | said this norning but basically we’re not
goingtotry andtrick you or threaten you or hurt you or prom se you
good t hi ngs or bad t hi ngs, we’'re just goi ng man to nman strai ght from
t he shoulder. |Is that, you understand what |1’'ve said to you?”’
Confession at 1; A-99(a). Throughout the interview, Oficer Canpbel l

used soot hing, | eading and ulti matel y deceptive words (“You read real

35



good, don’t you Joe?”). 1d. The transcript reads (and sounds) as if
Canpbel | is speaking to achild, which of course Joe Nl xon functionally
is: “H s actual adaptive functioningis estimtedto be devel oped at
the | evel of achild between six and ei ght years of age.” See Keyes
Report; 3.850 R 587; A-736. Nixon did not repeat back the rights,
explaininhis ow words the rights he was wai vi ng, or respond i n ot her
t han nonosyl | abic tones tothe officers’ words. Moreover, under the
“totality of the circunstances,” including N xon’s nmental retardation
and the police officers’ awareness of sone defi ci ency as evi denced by
their sinplisticand m sl eading | anguage, the words “we’re not goingto
trick you...we’ re just going manto man strai ght fromthe shoul der”
cyni cal | y obscured t he significance of Ni xon’s constitutional rights.
Thi s questioni ng techni que was deceptive coercion, as theresult of
whi ch Joe Nixon’s constitutional rights becane forfeit.

The deci si on bel owdoes not even address Ni xon’ s cl ai mt hat he
| acked t he conpet ence to wai ve hisMranda ri ghts and confess, ignoring
Ni xon”s nental retardation and the great difficulty he has
under st andi ng very sinple concepts. As Dr. Keyes observed:

Joe’ s wai ver of hisrights duringinitial questioning
cannot be considered voluntary. Asking him if he
under stands the wai ving of hisrights will al nost al ways get

an affirmati ve answer; he wants to appear normal and the

| ogi cal answer to appear normal is alnost always the

affirmati ve one, or the answer suggested by a | eading

question. As stated above, Det. Larry Canpbel | asked Joeto

read hi s own M randa war ni ngs, stating “You read real good,

don’t you, Joe?” G ven such a question, Joe coul d only have

giventhe affirmative answer, despite his |ack of conpetence
for the task.

36



Keyes Report at 8-9, A-151-52. Dr. Whyte and Dr. Dee each
i ndependent |y reached si m | ar concl usi ons. See Wyte Report at 14, A-
712; Dee Report at 6, A-138.

Arecent |awjournal article docunents high profile cases of fal se
confessions with several factors incomon: anentally or enotionally
vul ner abl e suspect (due to brain danage, recent shock, youth, or nental
deficiency), intense pressure onthe policeto solve avery viol ent
crime, lengthy interrogation of the vul nerabl e suspect w t hout any
neutral or supporting persons present, and police m srepresentations

about extrinsic evidence. Gail Johnson, False Confessions and

Fundanent al Fai rness: the Need for El ectroni c Recordi ng of Cust odi al

Interrogations, 6 B.U Pub. Int. L.J. 719, 721 (1997). All of these

factors appear in Nixon' s case.
The occurrence of fal se or unreli abl e confessions by nentally

retarded or other vul nerable persons has not gone unnoticed. '

B The unreliability of confessi ons nade by nental |y ret arded persons
is well docunentedin psychol ogi cal and soci al research, which finds
t hat standard i nterrogati ontechni ques, when appliedto particularly
vul nerabl e persons, lead to a high nunber of false confessions.
Ri chard J. Oshe and Ri chard A. Leo, The Soci al Psychol ogy of Police
Interrogation, 16 Studies in Law, Politics and Society 189, 1997
(“Ofshe and Leo”). See also Gsli H Gudjonsson, The Psychol ogy of
| nterrogati ons, Confessions and Testinony (1992) (“Gudjonsson”).

Conf essi ons fromnental | y retarded persons are hi ghly suspect for
several reasons. First, accordingtolegal psychol ogi sts O she and
Leo, “the nental | y handi capped are unusual | y responsi ve to pressure to
submt to and conply with the demands of authorities” and “are
especi ally vul nerabl e to the pressure of accusatorial interrogation.”
Because of their nmental deficiencies, “they arequitelikely to be
hi ghly vul nerable to the stress inherent in a nodern accusatory
interrogation.” O she and Leo, at 212; see al so Janmes W Ellis and
Ruth A Luckasson, Synposi umof the ABACrimnal Justice Mental Health
St andards Mentally Retarded Oi m nal Defendants, 53 Geo. Wash. L. Rev.
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Recently, several highly publicized fal se confessions pronpted a series

414, 427 (1985) (“Ellis and Luckasson”). One of the nechani sns t hat
mental |y retarded persons useto copew th stressful situationsis
consi stently answering questionsinthe affirmative, regardl ess of
whet her the questions demand affirmative answers. In addition, the
formof a question can nore easily bias the nentally retarded suspect’s
answer. 1d, at 428. Theretarded are al so “unusual |l y responsive” to
authority figures. As a result, ordinary police interrogation
techni ques often yi el d fal se confessions fromthese suspects. O she
and Leo, at 213-214.

“Some nental |y retarded suspects areinclinedto confess fal sely
evenif theinterrogation nethods arerelatively benign.” WelshS.
VWi te, Fal se Confessions and the Constitution: Saf eguards Agai nst
Unt rustwort hy Confessions, 32 Harv. CR -C L.L. Rev. 105, 131 (“Wite")
(1997). Mentally retarded suspects also give false or unreliable
confessi ons for other reasons. For exanple, “nental health experts
have | ong been aware of therisk that a nentally retarded suspect’s
eagerness to please authority figures will lead himto confess
falsely.” 1d. at 123; see also Ellis & Luckasson, at 446. Studies
al so denonstrate what is called a“cheatingtol ose” phenonenon -- a
mental ly retarded personw || accept bl ame for sone event so that the
persons i n authority who are aski ng about it will not be angry with
him 1d.

The pressure that the police feel fromthe conmunity to sol ve a
case may | ead themto use interrogationtactics i nappropriatetothe
mental ly retarded suspect. White, at 133. “[T] he enpirical data
suggest that standard interrogation nethods will |eadto untrustworthy
conf essi ons when i nterrogators enpl oy t hese nmet hods on a particularly
vul ner abl e suspect or enpl oy specific stratagens or tacti cs on any
suspect.” 1d. at 134.

Two types of false confessions may result when vul nerable
suspects, such as anentally retarded, enotional and nmental |y stressed
Joe Ni xon, are subjectedtointerrogation, even standard t echni ques:
“coerced-conpliant” confessions, knowi ngly false or unreliable
confessions given to obtain sonme goal (to go honme or end the
interrogation, for fear of higher sentencing, to protect others - one
or nore of which coul d have occurred intheinstant case), or “coerced-
internalized” fal se confessions, i nwhichthe suspect begins to believe
inhisowguilt. 1d. at 109. See al so Gudj onsson, at 260-273 (1992);
Gi | Johnson, Fal se Conf essi ons and Fundanent al Fairness: the Need for
El ectroni c Recording of Qustodial Interrogations, 6 B.U Pub. Int. L.J.
719, (1997).
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of New York Tinmes articles highlighting the preval ence of false
confessions.®(ne articlereportedthat certain personalities are prone
t o make fal se confessi ons, and often the suspects inthese cases are
mental ly retarded or ot herw se highly suggestible. Jan Hoffman,
“Questioning Mranda: Police Refine Methods So Potent, Even The

| nnocent Have Confessed,” N.Y. Tinmes, March 30, 1998. One study

reports that fal se confessions played aroleinapproxi mately 14%of
all mscarriages of justice in hom cide and capital cases.?!” The
conbi nati on of factors present at the ti ne of Nl xon’ s conf essi on, nost
not ably hi s di m ni shed nental capacity, puts his confessioninthis
cat egory.

Joe Ni xon had a due process right to a determ nati on of the

vol unt ari ness of his confession. Jackson v. Denno, 378 U. S. 368, 393-

94 (1964). He also had aright to a determ nati on whet her he know ngly

and voluntarily had waivedM randa rights. Mrandav. Arizona, 384

U. S. 436 (1966); accord, MIler v. Dugger, 838 F. 2d 1530, 1537-38 (11th

Cir.), cert. denied, 486 U. S. 1061 (1988). Then and now, anple

aut hority supports suppressi on of confessi ons made by i nconpet ent,

16 See Joseph Berger, “A Suspect’s Confession Fits the Crines, but He's
The Wong Man,” N.Y. Tinmes, March 12, 1998; David M Hal bfi nger,
“Records Detail a Fal se 1992 Murder Confession,” NY. Tines, January 7,
1998; Jan Hof f man, “Questioning M randa: Police Tactics Chi ppi hg Anay
at Suspect’s Rights,” N.Y. Tines, March 29, 1998; Jan Hoff man,
“Questioning Mranda: Police Refine Methods So Potent, Even The
| nnocent Have Confessed,” N.Y. Tinmes, March 30, 1998.

17 M chael L. Radel et, Hugo AdamBedau, Constance E. Putnam | n Spite
of I nnocence: Erroneous Convictions in Capital Cases, (Boston:
Nort heastern University Press. 1992). See al so, Ann Scott Tyson,
“Prosecutors Acts Are Put on Trial inlllinois Case,” The Christian
Sci ence Mnitor, Feb. 20, 1997.
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ret arded def endants | i ke Joe Ni xon. Fornmal conpliance withM randa
procedure does not automatically render a custodial statenment
adm ssi bl e where t he def endant may be nental |y i nconpetent. See, e.g.,

MIler v. Dugger, 838 F. 2d at 1539 (“Thereis little doubt that nmental

illnesscaninterferewith adefendant’s ability to nake a know ng and
intelligent wai ver of hisMranda rights. Conpetency to make such a

wai ver i s, of course, to be determ ned accordingtothetotality of the

circunstances.” [citingJohnsonv. Zerbst, 304 U. S. 458, 464 (1938)]);

Statev. Caldwel I, 611 So. 2d 1149, 1152 (Ala. Crim App. 1992), cert.

deni ed, 510 U. S. 904 (1993); Smthv. Kenp, 664 F. Supp 500 (M D. Ga.

1987), aff’'d sub nom, Smthv. Zant, 887 F. 2d 1407 (11th Cir. 1989)

(evidence of adefendant’s mental retardationand!lowl.Q, though not
di spositive, carries great weight in determ ning conpetency to

confess); Myles v. State, 399 So.2d 481 (Fla. 3d DCA 1981). See

general |y Charl es Marvel , Mental Subnormality of Accused as Affecting

Vol unt ari ness or Admissibility of Confession, 8 AL.R 4th 16 (190. 81).

Several courts have i nvalidated or questi oned confessions tainted
by a defendant’ s nental retardationor ill health, evenif nade after

M randa warni ngs. See Brown v. State, 657 So.2d 903 (Fl a. 4th DCA

1995) (court doubts the voluntariness of a post-Mranda warning
confession by a nentally retarded defendant who had a “passive
conpliant personality” and whose confession would be easily

mani pul ated); Smith v. Kenp, supra; Cooper v. Giffin, 455 F. 2d 1142

(5th Cir. 1972); United States ex rel. Sinonv. Maroney, 228 F. Supp.

800 (WD. Pa. 1964); United States ex rel. Lynch v. Fay, 184 F. Supp.

277 (S.D.N. Y. 1960). See also Note, Constitutional Protection of
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Conf essi ons Made by Mental |l y Ret arded Def endants, 14 Am J. L. Med.

431, 432, 440-44 (1989). And seeSins v. Ceorgia, 389 U. S. 404, 407

(1967); Mranda v Arizona, 384 U. S. 436, 475 (1966); Moore v. Ball one,

658 F. 2d 218, 229 (4th Cir. 1981); Henry v. Dees, 658 F. 2d 406, 409

(5th Cir. 1981).
Mental infirmtyisrelevant to what may be “coercive” under “t he

totality of the circunstances.” SeelUnited States ex rel. Rush v.

Zi egele, 474 F.2d 1356 (3d Gr. 1973); accord, United Statesv. D.F.,
857 F. Supp. 1311 (E.D. Wsc. 1994), aff’d, 115 F. 2d 413, 421 (7th
Cir. 1997). Persons of |imted nental ability Ii ke Joe N xon are
particularly vulnerable to suggestion and overreaching during
i nterrogation, and | awenforcenment officers have a special dutyto
assure the validity of the Mranda waivers they obtain fromsuch

suspects. See Henry v. Dees, 658 F.2d at 411.

Finally, evenif the confession had ultimtely been adnm tted,
Ni xon was entitledto have the jury knowthe basis of his claimthat it

was not voluntary, Crane v. Kentucky, 476 U.S. 683 (1986). That basis,

i ncl udi ng Ni xon’ s nental retardation, could have affected both the
guilt and penalty phase results.

Trial counsel’ s failureto nove to suppress the confessi on on
clear facts and settl ed | aw prejudi ced Ni xon i n both phases of his
trial. The confession provided damagi ng evi dence to bol ster the
State's case during the guilt phase, and hel ped prove ki dnappi ng beyond

a reasonabl e doubt, for whi ch Ni xon was convi ct ed and whi ch was al so
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found as an aggravating circunstance during the penalty phase. 8
Ni xon’ s confession was central tothe State’s case. Wthout it, the
case woul d have depended | argely on the testi nony of John Ni xon, an
unrel i abl e police informant of questi onabl e character, and John and Joe
Ni xon’ s sonetinme girl friend, Wanda Robi nson. As di scussed bel owin
Point 1 (B)(2)(a), both witnesses were i npeachable, and thereis a
reasonabl e probability that the outcome woul d have been di fferent

wi t hout the confession.

b. Failure to Chall enge Ni xon’s Conpetency

We address N xon’ s i nconpetency to stand trial at Point Il bel ow
It suffices to say here that trial counsel’s failure to chall enge
Ni xon’ s conpet ency when he was patently acting out and unable to
cooperate in his defense, and even the State was asking for an

exam nati on, fell bel owany reasonabl e standard. SeeW . lianson v.

Ward, 110 F. 3d 1508, 1517-18 (10th Cir. 1997). G ven the uniform
findings of Drs. Keyes, Dee and Whyte of Ni xon’ s i nconpetency and
mental instability, N xon suffered prejudice, as thereis areasonabl e
probability that he woul d have been f ound i nconpetent had tri al counsel
rai sed the issue. 1d. at 1519-20.

cC. Failure to Challenge the State’s Case

Trial counsel alsofailedtorender effective assistance at the
guilt phase by conceding guilt. Moreover, counsel (1) did not

i nvesti gat e possi bl e i nvol venent of others -- notably John N xon, the

8 Thi s doublingis unconstitutional, as clainedon direct appeal. W
continue to press the point in order to preserve it.
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State’ s key witness, (2) didnot devel op i npeachnent evi dence agai nst
John Ni xon and Wanda Robi nson, (3) did not | earn of John Ni xon’'s
i nvolvenent insimlar crines and status as aninitial suspect inthe
Bi ckner murder, '® (4) didnot foll owup on John Ni xon’s attenpt, at a
deposition, to create an alibi for hinself as to the date of the
Bi ckner murder, 2° (5) did not i npeach John Ni xon based on hi s status as

a police informant,?! (6) did not investigate or raise aninsanity

® Roberts v. Governor’s Square Mall, Deposition of Donal d Roberts at
20; 3.850 Motion at 246-47. Al so, Wanda Robi nson’ s deposi ti on provi ded
def ense counsel with an account of her coll oquies with the police on
t he subject of John Nixon's possible role in the Bickner

hom ci de. WAnda Robi nson Deposition at 68; A-97.

20 Tri al counsel’s depositions of John Ni xon and Janmes Ni xon cont ai n
directly contradi ctory accounts t hat John and Janes each acconpani ed
Lamar Ni xon on Lamar’ s return froman August 12, 1984 furl oughto t he
Tal | ahassee Community Correctional Center (“TCCC') at whi ch he was an
inmate. Janmes Nixon testified that he and Virginia N xon Meeks
acconpani ed Lamar on hisreturnto the TCCCafter the three had gotten
“out of the church about 1:30.” Deposition of Janes Ni xon taken
January 21, 1985 at 4-5; A-221-22. John Nixontestifiedthat inthe
early afternoon on August 12 he and Robi nson “was t aki ng my uncl e back
out” tothe TCCC and t hat “about 3: 00” they, together with Lamar, had
been at Robi nson’s house on M|l ard Street. John N xon Deposition at
20, 57; A-36, 46. Unl ess Lamar returnedtothe TCCCtw ce on August 12
or unl ess John and Janes bot h t ook Lamar back to t he TCCC (but fail ed
to mention one another intheir depositions to defense counsel) or
unl ess John started but did not finishtaking Lamar back and Janes
finished, both John and Janes could not have been the return
conpani ons. John Ni xon’ s statenent that he and Robi nson acconpani ed
Lamar on hisreturnis al so contradicted by Lamar’ s statenent to State
| nvesti gator Arthur M ckens; Lamar told M ckens that he had ret urned
with James. M ckens Menorandunm A-213.

21 John Ni xon told trial counsel that he had known Det ective Paul
Phillips only since “about two days after all this happened. That’s
how !l know him That’s how!l first canme to know him” John Ni xon
Deposition at 6; A-33. But Wanda Robi nsontoldtrial counsel that on

t he day of Joe Ni xon’s arrest, John tel ephoned Det ective Phillips and
tol d hi mt hat he knewwho had kil | ed Jeanne Bi ckner. Wanda sai d t hat
John “had told me he had cal |l ed Paul Phillips because he knew Paul
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def ense even though Joe Nixon was both nentally deranged and
intoxicated at thetine of thecrine (see, e.g., 3.850 Motion at 135-
36; 3.850R. 540-41), (7) did not provide the defense nental health
experts informati on sufficient toestablish these crucial defenses, (8)
di d not attack the confessionin front of thejury even though he was
entitledtodosoas anmatter of lawregardless of thetrial judge's
ruling onthe adm ssibility of the confession,??(9) didnot question
t he processi ng of the crinme scene, whichignoredthe possibility of
addi tional footprints, tire tread marks and ot her evi dence t hat m ght
have inplicated others in the crinme or dimnished N xon' s
responsibility for it,? and (10) waivedthetrial court’s error in
failing toestablishthe nental inconpetency of ajuror who went of f of
her psychotropi c nmedi cation during thetrial and who had t o be repl aced
by an alternate at the penalty phase. 2

A “reasonably effective” defense | awer assessing the materi al
contradictions inthe prosecution’ s case and the vulnerability to
i npeachnment of the key State wi t nesses woul d not have conceded gui | t
and woul d have cross-exam ned John Ni xon and ot her State wi t nesses.

Trial counsel’s failure to do so was deficient and prejudi ced Joe

Phillips.” Wnda Robi nson Deposition at 55; A-84. Robinson al so
testifiedthat, whenever John N xon beat her up, she “al ways [t ol d]
Phillips about it. And he talks to John.” 1d. at 14; A-68.

22 See Jackson v. Denno, 378 U. S. 368 (1964); Crane v. Kentucky, 476
U.S. 683 (1986).

Z rinme scene processingwas limtedtoaten-foot grid surroundingthe
victim s body, but the burned pil e of debris was | ocated “20 or 25"
feet from body. See R 1904.

24 See Ni xon V. State, 572 So.2d at 1342.
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Ni xon’ s case. Cumul atively, had t he confessi on not been adnm tted and
had trial counsel conducted an adversary proceedi ng, he coul d have
rai sed reasonabl e doubt about N xon’s guilt, at | east as to the capital
crime charged. And even if the jury had convicted Ni xon of first
degree nurder, the facts trial counsel coul d have adduced at the guilt
phase coul d have rai sed enough doubt that the penalty phase result

woul d have differed.

2. The Brady/G glio Violations

The Brady/ G glio clainsinvolve two types of evidence: (1) two

State wi t nesses -- John N xon, Jr. and Wanda Robi nson -- who wer e pai d
noney or prom sed favorabl e treatment i n exchange for their testinony
agai nst Joe N xon, and (2) the M ckens Menorandum whi ch docunents an
intervieww th a wi tness who saw Joe Ni xon far fromthe Governor’s
Square Mall and TramRoad -- the principal sitesinthis case -- at
about the tinme of the Jeanne Bi ckner nmurder. Both were material to Joe

Ni xon' s def ense.

a. The State’s Wtnesses and the Police

Al t hough t he prosecution did not discloseit, the State Attorney’s
O fice and | awenf orcenent agenci es had rel ati onshi ps wi t h John Ni xon
and Wanda Robinson, two key State wi tnesses, that my have
substantially colored their testinony:
! John Ni xon and Wanda Robi nson recei ved paynents fromt he Leon

County Sheriff’s O ficeinexchange for furnishinginformtion

about Joe Ni xon. See Affidavit of John D. Nixon Jr. at 7
(Sept enber 30, 1993); A-277.
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Accordi ng to John Ni xon, to obtain his cooperation against his
br ot her Joe, the Sheriff’'s Ofice enployed threats and put
pressure on John, both with respect to a possi bl e viol ati on of
probati on charge and t he possi bility that John woul d be char ged
in the Jeanne Bickner murder. 1d.

The St ate prom sed John Ni xon assi stance with cri mnal charges in
exchange for John’ s damagi ng t esti nony agai nst his brother. A
note froma State Attorney’ s fil e about charges agai nst John N xon
for a 1986 ki dnappi ng, assault and sexual battery on Wanda
Robi nson shows t hat the State, at the i nstance of Deputy State
Att or ney Ant hony Guari sco, reduced charges agai nst John in a
subsequent crimnal action for a kidnapping strikingly simlar to
t hat charged agai nst Joe inthe Bi ckner case. The note states
that M. Quarisco had sai d that, because of John N xon’ s t esti nony
inthe Joe N xon homicidetrial, the Ofice of the State Attorney
shoul d hel p John “if we can” as to the 1986 charges. 3.850R 788;
A- 280.

John Ni xon had worked as an informant for the Ofice of the Leon
Country Sheriff. Deposition of Wanda Robi nson i n Roberts v.
Governor’s Square, Inc., at 99; Rule 3.850 Motion at 247, n. 53,
3. 850R. 652.

A police report containing allegations of a May 30, 1986 r obbery
by John N xon suggest s t hat John N xon al so wor ked as an i nf or mant
for the Fl ori da Departnment of Law Enforcenent. Rule 3.850 Mdtion
at 247, n. 53, 3.850R 652.

John Ni xon st at ed:

18. When this whole thing happened, Major Larry
Canpbel | of f ered WAnda and ne noney for i nfornmati on on Joe.
| remenber WAnda wavi ng sonme noney ar ound; she had sever al
hundred dollars which cane fromthe sheriff’s departnent.

19. Wenthe sheriff’s office questi oned ne about this
case, they told ne there was a warrant for ny arrest for
vi ol ati on of probation and that | had better cooperate or
t hey woul d make my |i fe mi serable. They al so told ne that
t hey thought | was involvedinthis crine. They weretrying
to scare me and wer e sayi ng t hey had stuff on ne and woul d
use it against nme if | didn't cooperate.

Af fidavit of John Ni xon, Jr., Septenber 30, 1993, at 7; 3.850R 3467,

A-277.
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John N xon t hus had at | east three i ndependent reasons to testify
adversel y, though not necessarily truthfully: First, either he, Wanda
Robi nson, or both of them had been paid by the sheriff’s departnent.
Second, he was vul nerabl e to prosecution for violation of probation.
Third, he thought he m ght be subject to prosecution and the death
penalty for the Bickner nurder.

Di scl osure of these rel ati onshi ps and i nducenents woul d have
facilitated cross-exam nati on of John Ni xon and Wanda Robi nson, two of
the State’s prinme witnesses, dimnishing their credibility. It
certainly woul d have been fair for the defense to have known and
pursued t he fact that the State’ s key wi t nesses agai nst Joe Ni xon had

secured i ncone and ot her benefits fromthe State.

Gagliov. United States, 405 U. S. 150 (1972), confers due process
protection agai nst state conceal nent of evidence that inpeaches
prosecutiontestinmony. Thisright “entitle[s]” the defense to know of
evidence relevant to the credibility of a prosecution wtness’
testinmony. 405 U.S. at 155. In addition, every witness’ testinony
impliedly assertsits veracity; therefore, the defense has due process
protecti on agai nst State nondi scl osure, for whatever reason, of any

l egally adm ssible i npeachnment material known to the State.

GglioandUnited States v. Bagley, 473 U.S. 667, 676 (1987),

bri ng i npeachnment evi dence potentially hel pful tothe defenseintothe
anbit of Brady. Nondi scl osure of evidence that “m ght” have hel ped t he
def ense i n cross-exam nation “anounts to a constitutional violation” if
it deprives the defendant of “afair trial.” SeedG glio, 405U S. at

153-55; Bagley, 473 U.S. at 676, 682-83. Cf. Napue v. Illinois, 360
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U.S. 264, 269 (1959) (“The jury’s estimate of the trut hful ness and
reliability of a givenw tness may well be determ native of guilt or
i nnocence, and it is upon such subtle factors as the possi bl e i nt erest
of thewitnessintestifyingfalselythat adefendant’slifeor |iberty
may depend.”)

Under d glio, Bagl ey and Napue, due process requires reversal of

a conviction when the State fails to disclose evidence of “any

under st andi ng or agreenent, including an ‘informal understanding,’”
w th a key governnent witness as to future prosecution of the wi tness,
i f that disclosure wuldmterially affect the outcone of the case.

See Haber v. Wainwight, 756 F. 2d 1520, 1524 (11th G r. 1985). Accord,

Brown v. Wai nhwri ght, 785 F. 2d 1457 (11th Cir. 1986). Materialityis

defined as a “reasonabl e probability” of adifferent result hadthe

wi t hhel d i nformati on been provided to the defense. Kyles v. Wi tley,

514 U. S. 419, 434 (1995). The standard is generous. |In Brown v.

Wai nwright, the State’ s agreenent nmerely m ght have enabl ed a wi t ness

to avoi d capital prosecution, yet the court of appeal s held that “t he
constitutional concerns address the realities of what m ght i nduce a
witnesstotestify falsely.” 1d. at 1465 (enphasi s added). Accord,

Gorhamv. State, 597 So. 2d 782, 784 (Fla. 1992) (State’ s nondi scl osure

of key witness’ informant status “dispositive” of the Brady claim.

In sunmarily rejecting theBrady/ G glio clains, the court bel ow

concl uded that the second prong of the Kyles v. \Witley test -- a

reasonabl e probability that the outconme woul d be di fferent -- had not
been met. October 22 Order at 13-14; A-330-31. However, the court

bel owdi d not take i nto account t he weaknesses of the State’ s case as
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detail ed here, and the li keli hood that t he conf essi on woul d have been

suppressed. Under Kyles v. Whitley, the court nust | ook at the

totality of the evidence, includingthat devel oped after trial. See
514 U.S. at ___, 115 S.Ct. at 1568.

I n sum Joe Ni xon’s |ife depended upon his | awyer being ableto
discredit the State’s wi t nesses; he coul d not do so because the State

never provided the informtion.

b. The M ckens Menorandum and Ni xon’ s Possi bl e Ali bi

Joe N xon al so had a potential alibi of whichthe State was awar e.
Lamar Ni xon, Joe N xon’ s uncl e, gave a statenent to State i nvesti gator
M ckens pl aci ng Joe Ni xon i n Wodville, far fromeither the Mall or the
TramRoad site at thetinme of thecrinme. M ckens’ Menorandum(A-212-
14) details Lamar Ni xon’ s statenent. The di stance between Wodville
and t he mal | wher e Jeanne Bi ckner was ki dnapped, and the TramRoad site
wher e she was kil | ed, casts serious doubt onthe possibility that Joe
Ni xon coul d have been in Wodvill e at between 3: 00 and 4: 00 p. m -- as
the State had reason to believe fromthe M ckens Menorandum-- and at
either the Mall or the TramRoad site at thetinme the ki dnappi ng and

mur der took pl ace. SeeRand MNally Street Finder (1996 Ed. CD- ROM ;

A-216. The M ckens Menorandumpreceded the trial by nine nonths.
Assi stant State Attorney Hanki nson knewof its contents beforetrial,
and no doubt ot her nenbers of the prosecutionteamal so knewabout it.

The M ckens Menorandumwoul d have al | owed Ni xon to rai se doubt
about his participationinthecrine, giventheinabilitytobeintwo

pl aces at once. Under Kyles v. Witley, thetest is whether thereis
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a reasonabl e probability of adifferent result. 115S.Ct. at 1566.
Vi ewed cunul atively, the information withheld by the State, the
i nformati on known to trial counsel but not used by him and the newy

di scovered evi dence, reveals such a probability.

C. G her Cruci al Evidence Not Di scl osed to or (otai ned by Tri al
Counsel

Ot her evidence (see 3.850 Motion at 244-52; 3.850R. 649-57)
suggest s that Joe Ni xon may not have acted alone inthis crinme, and may
not have commtted it at all. Furthernore, Brady error can be
cunul ati ve: when the State w t hhol ds vari ous pi eces of evi dence t hat
separately may be i nsignificant but that together wi th other evidence
provi de grounds for a serious defense, relief isinorder. SeeKyles
v. Witley, 115 U. S. at 1567. TheBrady material -- mainly goingto
Joe Ni xon' s possible alibi andthe paid State wi tnesses -- and t he new
evi dence suggest nore doubt inthis case than anyone has previously
t hought. First, John Nixon commtted at | east three very sim|lar
abducti ons on his own, two before and one after the Bi ckner nurder.
See 3. 850 Motion at 246-47; 3.850R 651-52. The State may have known
of the abducti on before the nurder; and trial counsel, by diligent
i nvestigation, should have | earned of it. Second, if Joe Ni xon was in
Woodvill e onthe afternoon of thecrine, it is highly unlikely he was
at the Governor’s Square Mall or out by TramRoad at t he sanme ti ne.
Third, it appears that John Ni xon and WAnda Robi nson were paidto turn
in Joe Nixon. 3.850 Motion at 244-52; A-649-57. Joe Nixon had a

better defense than either he or his attorney inmgined.
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The conbi nation of theBrady material, theG glio material, and
t he evi dence t hat may have been known to the State or shoul d have been
di scovered by trial counsel warrant either relief or, at a m ni rum an
evidentiary hearingto determ ne the validity of the newevi dence and
the materi al previously withheld by the State and the i nterpl ay bet ween
t hese i ssues and Ni xon’ s cl ai mof i neffective assi stance of counsel .

C. State v. Qunsby, 670 So. 2d 920 (Fl a. 1996) (cunul ati veBrady error

and i nef f ecti ve assi st ance under m ned confi dence i n t he out cone of the
case). Theissueis not whether this Court believes or disbhelieves the
wi t nesses or evidence that Ni xon has proffered; the issueis whether
t he evi dence, taken as a whol e, casts a reasonabl e doubt upon the
reliability of thejury verdict; i.e., whether areasonabl e juror could
have a reasonabl e doubt. SeeGunsby. Under this standard, Ni xonis

entitled to relief.

PO NT I

Joe Ni xon Was Denied His Rights Not To Be Tried
While Mentally I nconpetent

We refer the Court tothe substantive di scussion of this claimin
t he 3. 850 Mbtion (3.850 Motion at 6-38; 3.850 R 411-43) and to the
fact statenent above for the details denonstrating the profound extent
t o whi ch Joe N xon’ s nental probl ens rendered hi munabl e to parti ci pate

meani ngfully in his trial. To summari ze:
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! Joe Nixon is nentally retarded, he is not “borderline.”?

% The m snoner “borderline retarded” was di scontinuedinreferenceto
mental retardationin 1983. See Gossman, H (Ed.). Term nol ogy and
d assificationMinual of the Anerican Association of Mental Retardation
(8th Edition, 1983). Washington, D.C.: AAMR The term“noderate”
mental retardationis al so deceptive. Joe N xon functi ons approxi matel y
at thelevel of asix-to-eight year-oldchild. See Keyes Report at 1,
6; A-144, 149. Consider the ability of such an i ndivi dual, anal ogous
to a second- grader, to understand the neani ng and i nport of M randa v.
Ari zona and to conprehend and cope with the conpl ex and stressful
bi f ur cat ed proceedi ngs of a capital nurder trial. The finding by trial
counsel ' s expert, Dr. Ekwal |, that N xon had “adequate” intelligence
(R 802) was t hus wong and ni sl eadi ng. Terns | i ke “borderline” and
“moder at e” may reduce t he stignma of nental retardation, but thus far
the terns have lul | ed two judges into the i ncorrect concl usion that Joe
Ni xon was a canny malingerer. For exanple, trial Judge Hall said:

Corin and Ni xon had previous attorney-client
rel ationshi ps, both were veterans of the crimnal justice
system and al though N xon manifested no reaction, he
under st ood what was to take pl ace.

Circuit Court Order dated October 3, 1989; SR3. 3-7, at 6; A. 343
(enmphasi s added) .

Simlarly, the Rule 3.850 Circuit Court Judge remarked:

[ Woul d you concede that there are nunmerous cases i n whi ch
peopl e no smarter than Joe Elton Ni xon haveintentionally
acted inthis manner for the purpose of delayingatrial,
gettingreversals, if they aretried, sothat ultimately
t hey can maybe get tried fifteen years | ater when the
Wi t nesses are gone or dead or doesn’t have nmuch j ury appeal ?

They may not knowal |l of the benefits that fl owto themby
doi ng what t hey do, but they knowthat just tosit there and
cooperate andtry tolet their | awers prevent the State
fromestablishingtheir guilt isn't goingto dothemas nmuch
good as maki ng scenes.

Comrents of Hon. L. Ralph Smith, Jr. at Decenber 11, 1996 oral
argunent ; 3. 850R 3095-96 (enphasi s added). See al so 3. 850R 3103- 04,
at whi ch Judge Sm th opi ned that Joe Nl xonwas simlar inintellect to
hi s brot her Paul , who had recentl|ly appeared before Judge Snmithin an
unrel ated matter.
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See Dee Report, 3.850R 719-26; A-133-40; Keyes Report, 3. 850R
731-40; A-144-53; \Whyte Report, 3.850R 747-63; A-159-75.

N xon has organi c personal ity di sorder (braintissue damage). See
Dee Report at 6, A-138; Keyes Report at 7, A-150; Wiyte Report at
2,4-6; A-160, 162-64.

Counsel on bot h si des had concerns about Ni xon’ s conpetency as
early as February 1985, five nont hs bef ore the Bi ckner nurder
trial. See 3.850 Motion at 12-13; 3.850 R 417-18. The State
Attorney volunteered that “the real issue” in the case would
“revol ve around” N xon’ s conpetency. R 899. Even N xon’s tri al
counsel saidthat hisclient didn't “fit the usual criteria of
sonebody who is fully conpetent.” R 813.

I n February 1985, the Assistant State Attorney questi oned N xon’s
conpet ency and request ed a nent al exam nati on, which t he Court
erroneously refused to order.

In May 1985, two nonths before the trial, N xon wote an
i ncoherent letter to his|awer denonstrati ng a severe nent al
i mhbal ance. See 3.850R. 363; A-317.

As trial approached, Ni xon's nmental condition worsened. He
removed his clothing, refusedto | eave his cell, andrefusedto
attend the trial. See, e.g., R 328, 342-46.

At a hearing held by the Court in Nixon’s jail cell, N xon was
barely dressed, sat onthetoilet, kept his back to the Judge,
sai d he did not want to attend thetrial, said he want ed anot her
| awyer, | aughed, whi stl ed, and continued to act strangely and
irrationally. See R 333-41; A-288-96.

Thereafter, Ni xoncontinuedtorefusetoattend histrial. The
deputy sheriff woul d usual Iy find hi mhidinginhis bedunder his
sheet . See R. 354-55; A-303-04.

Trial counsel’ s own expert, Dr. Ekwal |, made t he sanme m st ake,

stating that Nixon’s intelligence was “onthe |l owside of normal, but
it’s adequate” (R 802), an outright m sdi agnosi s giventhe | Qtest
results. These comments -- by thetwo jurists who have presidedin
this case, and one doctor who testified in it -- denonstrate an
unf ortunate i gnorance about nental |y retarded peopl e | i ke Joe N xon,
who ar e si nply i ncapabl e of behavi ng i nthe manner i n whi ch Judge Hal |,
Judge Smth and Dr. Ekwall i nagine.
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As cl ear as the record i s about Joe Ni xon’ s i nconpet ency, the
relevant lawis equally clear: “The failure to observe procedures
adequate to protect a defendant’s right not to be tried or convicted
whi | e i nconpetent to stand trial deprives hi mof his due process ri ght

toafair trial.” Drope, 420 U.S. at 172, citingPate. Accord, Dusky

V. United States, 362 U. S. 402 (1960); Bishopv. United States, 350

U S. 961 (1956). See also, Riggins v. Nevada, 504 U. S. 127, 139-40

(1992) (Kennedy, concurring).

The constitutional protection against trial whileinconpetent is
as ol d as Engl i sh common | aw and derives fromthe fact that a nent al
i nconpet ent cannot cooperate with counsel in such cruci al el enents of
acrimnal trial as preparing and presenting the case, confronting and
Cross-exam ni ng W tnesses, and testifying on his own behal f or maki ng
an i nfornmed deci sionnot totestify. Dope, 420 U. S. at 171. Article
|, Section 9 of the Fl orida Constitution provides sim]lar due process
protection. Evenif the State has procedures sufficient ontheir face
to protect the defendant’ s right not tobetriedwhileinconpetent, it
vi ol ates the defendant’s constitutional rightsif it failstofollow
t hose procedures. Pate, 383 U. S. at 385-86; Drope, 420 U. S. at 172-73.

Because t he requi renent of conpetency i s basic and fundanmental to
due process, ashared duty of inquiry restswiththetrial court. See,

e.g., Pate, 383 U.S. at 385. AccordHill v. State, 473 So. 2d 1253,

1259 (Fl a. 1985) (“The significance of the Robi nson decisionisthat it

pl aces the burden onthe trial court, onits own notion, to nake an

inquiry into and hold a hearing on the conpetency of the def endant when
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there is evidence that rai ses questi ons as to conpetency.” (enphasi s
added)) 2¢

The proper standard for determningif a conpetency hearingis
needed i s whether there are reasonabl e grounds to believe that a
def endant may be i nconpet ent, not whet her he actual ly i s i nconpet ent.

Tinglev. State, 536 So.2d 202 (Fla. 1988); Scott v. State, 420 So. 2d

595 (H a. 1982); Finkelsteinv. State, 574 So. 2d 1164, 1168-69 (Fl a.

4t h DCA 1991); Unruh v. State, 560 So.2d 266 (Fla. 1st DCA 1990);

Val ker v. State, 384 So.2d 730 (Fla. 4th DCA 1980). See also, HII v.

State, supra.

Conpet ency may be rai sed at any tinme -- before, duringor after

trial. Lane v. State, 388 So.2d 1022, 1025 (Fla. 1980); State ex rel .

Deeb v. Fabisinski, 152 So. 207, 211 (1933). For this reason, the

court belowerredin findingthe conpetency clai mprocedurally barred.
See Not e 12 above and di scussi on i n acconpanyi ng Petitionfor a Wit of
Habeas Corpus, at __. Nor may an i nconpet ent def endant “wai ve” his
right to a conpetency hearing. Pate, 383 U S. at 384 (“[I]t is
contradi ctory to argue t hat a def endant may be i nconpetent, and yet
knowi ngly and intelligently waive hisright to have a court determ ne

his capacity tostand trial.”); Cooper v. Cklahoma, 517 U. S. 348, __ |

116 S. Ct. 1373, 1377 n. 4 (1996) (“Indeed, theright not tostandtri al

whi |l e i nconpetent is sufficiently inportant to nerit protectioneven if

% Because | awyers are not trai ned t o nake psychi atri c di agnoses, nent al
heal t h experts, not | awyers, nust eval uate conpetency. H Il v. State,
473 So.2d at 1253; Whod v. Zahradnick, 578 F. 2d 980, 982 (4th Cir.
1978); Hull v. Freeman, 932 F. 2d 159, 168 (3rd Cir. 1991). Thus, a
trial judge may not rely on def ense counsel’s judgnent in forgoing a

conpetency inquiry, an error that occurred in this case. See R 813.
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t he def endant has failed to nake atinely request for a conpetency

determ nation.” (enphasis added)) Accord, Bundy v. Dugger, 816 F. 2d

564, 567-68 (11th Cr.), cert. denied, 484 U. S. 870 (1987); Bruce v.

Estelle, 483 F.2d 1031, 1037 (5th Gir. 1973); Kiebert v. Peyton, 383

F.2d 566, 569 (4th Cir. 1967).

Once a court finds a violation of Pate and Drope, a newtrial is

inorder, as acourt cannot engage in aretrospective revi ewof the
def endant’ s conpetency at thetine of theoriginal trial. Drope, 420
U.S. at 183; Pate, 383 U S. at 387:

[ TI his type of conpetency hearingto determ ne whether H ||
was conpetent at the tinme he was tried cannot be held
retroactively, because, as was stated in Drope, “a
def endant’ s due process rights would not be adequately
protected” under this type of procedure....Such a heari ng
shoul d be conducted cont enporaneously with the trial.

Hll v. State, 473 So. 2d at 1259 (citations omtted). |If Ni xon was

entitled to a conpetency hearing in 1985, heis entitled to a new
trial, prior to which his present conpetency nust be determ ned.
Alternatively, evenif Ni xon was not entitledto a conpetency
hearing in 1985, i.e., if the trial court had reason to forgo a
conpetency i nquiry and therefore did not violatePate, a proffer of
present evi dence that the def endant was i nconpetent requires a hearing
t o det erm ne whet her or not Ni xon woul d have been hel d conpetent in

| i ght of the newevidence. Masonv. State, 489 So.2d 734 (Fl a. 1986).

| f a new eval uati on cannot be made that affords the def endant due

process of law, a new trial is required. [d.
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Joe Ni xon’s rights were thus violatedintwo ways. First, as a
mat t er of procedural due process, hewas tried contrary to Florida's
own rules. Fla.R CrimP. 3.210(a) provides:

A person accused of an offense or a violation of
probation or comunity control whois nentally i nconpetent
to proceed at any materi al stage of a crim nal proceedi ng
shall not be proceeded against while he is inconpetent.

Fla.R. Crim P. 3.210(b) requires that, if the court, counsel for
t he defendant, or the State has reasonabl e grounds to believe a
defendant is inconpetent at any material stage, the court shall
i mredi at el y appoi nt no nore than three and no | ess than two experts to
exam ne t he defendant. Fla.R CrimP. 3.211 set out the scope of the
experts’ examnationandreport.? |t providedthat they nust consi der
“whet her t he def endant has sufficient present ability toconsult with
his | awyer with a reasonabl e degree of rational understandi ng and
whet her he has arational, as well as factual, understandi ng of the

proceedi ngs against him”2 Fla. R CimP. 3.212 set the procedurein

27 The rul e di scussed hereistheruleineffect in 1985. SeeThe Florida
Bar. InRe Rules of Oimnal Procedure, 389 So.2d 610, 618-19 (F a. 1980).
The rul e has since been amended.

28 The experts nmust consider: (I) Defendant’s appreciation of the
charges; (ii) Defendant’s appreciation of the range and nature of
possi bl e penalties; (iii) Defendant’s understandi ng of the adversary
nature of thel egal process; (iv)Defendant’ s capacity to discloseto
attorney pertinent facts surrounding the alleged offense; (v)
Defendant’s abilitytorelateto attorney; (vi) Defendant’s ability to
assi st attorney in pl anni ng def ense; (vii) Defendant’s capacityto
realistically chall enge prosecution w tnesses; (viii) Defendant’s
ability to mani fest appropri ate courtroombehavi or; (ix) Defendant’s
capacitytotestifyrelevantly; (x) Defendant’s notivationto help
hi msel f inthe |l egal process; (xi) Defendant’s capacity to cope with
the stress of incarcerationprior totrial. Flaa ROimP. 3.211(a)(1).
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t he conpet ency proceedi ng and provi ded for treatment of an i nconpet ent
def endant so that he nmay become conpetent to stand trial.?®

Joe Ni xon’ s behavi or, sunmari zed above, detailedinthe 3.850
Motion (at 12-38; 3.850 R 417-43), and mani festly spread upon t he
trial record in this case (passinm), should have brought the
Pat e- mandat ed Fl ori da procedures i nto play; i ndeed, eventhe State
suggest ed an exam nation. See R 899. Yet not a single el enment of
appl i cabl e Fl ori da procedure was utilized to determ ne whether this
def endant net the requirenents for conpetency.

Second, independent of the procedural clai munder Pate, Ni xon’s
substanti ve due process ri ghts were vi ol ated when he was tri ed while
i nconpetent. As the United States Suprene Court observed i nCooper V.
Gkl ahoma, “We have repeatedly and consi stently recogni zed that ‘the
crimnal trial of aninconpetent def endant viol ates due process.’ Nor
isthesignificance of thisright opento dispute.” 116 S.Ct. at 1376
(citations omtted). Cooper holds that a state may not proceed with a
crimnal trial after a defendant has denonstrated that he is nore

i kel y than not inconpetent, and thus reaffirnms Pate, Drope, and

R ggi ns -- an unbr oken chai n of hol di ngs t hat conpetency i s fundanent al

to the crimnal fact-finding process. For exanple:

29 Under Section 916.11(1)(d), Florida Statutes: “If a defendant’s
suspected nmental conditionis nental retardation, the court shall
appoi nt the di agnosi s and eval uati on teamof the Departnent of Health
and Rehabilitative Servi ces to exam ne t he def endant and determ ne
whet her he neets the definition of “retardation” ins. 393.063 and, if
so, whet her he is conpetent tostandtrial.” Such an eval uati on shoul d
have been ordered here.
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Conpetence to stand trial is rudinmentary, for uponit
depends the mai n part of those rights deened essential to a
fair trial, includingtheright toeffective assistance of
counsel, therights to summon, to confront, andto cross-
exam ne wi t nesses, andtheright totestify on one’s own
behal f or to remain silent wthout penalty for doing so.

R ggins v. Nevada, 504 U. S. at 139-40 (Kennedy, concurring) (citations
onmi tted).

I n Drope the Suprenme Court considered the el enments of human
behavi or that bear upon inconpetency:

The i mport of our decisioninPatev. Robinsonis that
evi dence of a defendant’ s irrational behavi or, his deneanor
at trial, and any prior nedi cal opinion on conpetence to
stand trial are all rel evant i n determ ni ng whet her further
inquiry is required, but that even one of these factors
st andi ng al one may, i n sone circunstances, be sufficient.

420 U. S. at 180 (enphasi s added).
Drope and Pate, taken t oget her, provide a striking conposite of
the instant case. In Drope:

[ Pletitioner was absent for acrucial portionof histrial.

Petitioner’s absence bears on the analysis in tw ways:

first, it was due to an act which suggests a rather

substanti al degree of nental instability contenporaneous
withthetrial; second, as aresult of petitioner’s absence
the trial judge and def ense counsel were no | onger ableto
observe himin the context of thetrial andto gauge from
hi s deneanor whet her he was able to cooperate with his
attorney and to understand t he nature and obj ect of the
pr oceedi ngs agai nst him

420 U. S. at 180 (citations omtted).

In Nixon’s case, two of the three el enents of inconpetency
identifiedinDrope appear plainly ontherecord: irrational behavi or
and i npai red deneanor. Only prior nedi cal opini on was absent, because

the trial court erroneously failed to call for the appropriate
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exam nati ons. Those overdue exam nati ons uni formy confirmthat N xon
was i nconpetent:

! “[T]herationally conpl ex and enotional | y stressful process
of acrimnal trial was beyond Joe Ni xon’s conpetence to
conprehend or to effectively cooperatein. Hisprimtive
avoi dance and ot her bi zarre behaviors and attitudes were
sinpletestinony to his inconpetence. To construe themas
representing awell thought out and careful Iy i npl enent ed
strategy is a pathetic msperception.” Wyte Report, at 14-
15; A-172-73.

“G ven the fact that Joe Ni xon has defective intellect,
cl ear nal adapti ve behavi or, and a history of ‘creating
fantasy situations,’ one nust wonder as to howt he di agnosi s
of ‘conpetent’ was determ ned.” Keyes Report, at 8; A-151.

“Although a retroactive determ nation of conpetency is
difficult for mental health practitioners, the case of M.

Ni xon provides a relatively unconplicated picture of a

prof oundly di sturbed and i nconpet ent individual.” Dee
Report, at 7; A-139.

Wththesereports, all three el enents of i nconpetency set out in
Drope fall into place: irrational behavior, inpaired demeanor, and
expert opinion. It would be hardto envision arecord nore probative
of nmental inconpetency than this one, yet despite concerns expressed
even by t he prosecutor five nonths beforetrial, thetrial court did
not order the nmental exam nations and reports required by Pate and t he
applicable Florida Rules. Now, toredressthis error this Court shoul d

order both anewtrial, and t he necessary conpetency hearing that woul d

precede such a trial. See Hill v. State, 473 So.2d at 1259.

Alternatively, if the Court perceives factual issues, it shoul d order
an evidentiary hearing at which Ni xonwi || establishthe foregoing

facts with even nore certitude. SeeJones v. State, 478 So. 2d 346, 347

(Fla. 1984).
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PO NT I11

Joe Ni xon’ s Deat h Sent ence Must Be Set Asi de Because t he
Sent enci ng Phase of His Tri al Lacked t he Most Rudi nent ary
El ements of Fair Procedure and Reliabl e Adjudication:
Counsel Made No Effective Argunent for Sparing N xon's Life,
and Presented Evidence that Hurt, Not Hel ped, His Client.?

Under Strickl and v. Washi ngton, a defendant clai mngineffective

assi stance of counsel nust showdefici ent performance by counsel and
prejudice as aresult. Here, trial counsel’s penalty phase perfornmance
was deficient inthree ways: He fail ed to adduce and i ntroduce freely
avai | abl e mtigati on evi dence t hat woul d spare his client; the evidence
he did introduce devastated his client’s case for nmercy; and he
permtted the State to i ntroduce and argue i nproper aggravati ng
circunstances. Trial counsel’s deficient perfornance prejudi ced N xon
because t he evi dence he coul d have used woul d have gui ded the jury to
a finding of | eniency, the evidence he did use guided themtoward
deat h, and, of course, the additional aggravating circunstances sinply

provi ded nore unnecessary reasons for the jury to recommend deat h.

A. Acts Bel ow a Reasonabl e Standard

%0 Joe Ni xon did not attend the penalty phase of thetrial. On direct
appeal , this Court held that, under Peede v. State, 474 So. 2d 808 (Fl a.
1985), Ni xon coul d wai ve attendance “at trial.” 572 So.2d at 1342.
Since the clai mis exhausted, we do not address it here, though we
di sagree with the Court’s ruling and preserve the clai mfor future
review. By every textbook and nmanual on the subject, it is absolutely
crucial to humani ze the defendant if there is ever to be hope of
securing alife sentence. See, e.g. Goodpaster, “The Trial for Life:
Ef f ecti ve Assi st ance of Counsel in Death Penalty Cases,” 58 N. Y. U L. R
299, 330-332 (1983). Nixon’s absence made this inpossible.
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Ni xon’ s | awyer | aidthe groundwork for a death sentence fromthe
outset. He abettedthe determnationof hisclient’sguilt wwthguilt
phase statements of personal belief that Jeanne Bickner “died a
horrible, horribledeath. Surely shedid,...” (R 1852), that this
“horribl e tragedy” was caused by Joe Ni xon and that the jury would
“find that the State has proved beyond a reasonabl e doubt each and
every el enent of the crimes charged; first-degree preneditated nurder,
ki dnappi ng, robbery, and arson.” R 641. By enphasi zi ng the
atroci ousness of the killing, counsel gavethe State afreeride ontwo
statutory aggravating factors, “prenmeditation” and “especially
hei nous. ”3! Throughout the trial, Ni xon’ s |awer nmade startlingly
dammi ng statenments that could only hurt his client. The prosecutor’s
gui It phase cl osi ng even quot ed defense counsel’s description of
Bi ckner’ s death. R 649. Likew se, the prosecutor used M. Corin’s
own st atenments to showthat there was no doubt about guilt. See R
646-47.

Al t hough t he court bel owsuggests atheoretical “strategy” by
Ni xon’ s | awyer to concede guilt and maintain “credibility” withthe
jury (see Oct ober 22 Order at 9-10; A-326-27), Nixon's counsel did

nothingintheguilt phaseto preparethe jury to consider acase for

31 Counsel also ineffectively failed to object to the
instructions on the “prior violent felony” and “fel ony nurder”
aggravating factors, on the grounds that they had the effect of
directing a verdict as to the existence of the aggravating
factors. See 3.850 Motion, Claim VI. Additionally, if this
Court finds, as did the court bel ow, that defense counsel failed
to preserve Nixon’s clainm under Janes v. State and Jackson V.
State (see Point VII below), then counsel was ineffective in
this regard as wel |.
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thelife of Joe Ni xon. He then present ed no neani ngful case for life
at the penalty phase; in fact, he did the opposite.

Just before the penalty phase, counsel conceded, in statutory
| anguage, that “I will not nownor have | ever argued that this of fense

i s not especi ally hei nous, atrocious and cruel ... manifestly spread upon

the record before this jury by both physi cal evi dence, testinony of all
t he wi t nesses t hat have previ ously beento Court, and not inthe |l east
part, M. Nixon s taped statenment...” R 743 (enphasi s added). And,
as if toensure that there woul d be no wei ghi ng of factors betweenlife
and death, counsel conceded that this is a “totally uncontested
aggravated circunstance...” R 743. The words “total |l y uncont est ed”
conceded this grave aggravating factor beyond a reasonabl e doubt.

Counsel opened t he penal ty phase by poi nti ng out not only Ni xon’s
two earlier felonies, but also a recent assault on a correctional
officer while awaitingtrial. R 754-55. Defendant’s Exhibits 1-51,
subm tted en masse and wit hout expl anati on, docunmented his prior
crimnal record, including convictions wholly unsuitabl e as aggravating
factors, 32 includingthisincredible exanpl e: Defendant’ s Exhibit 31,
a February 20, 1976 Menorandumfromt he Dozi er School for Boys, which
remar ked, “Two of the comm tnents to Dozier have been for Capital

crimes (Arson).” This evidence, submtted by the def ense, gave the

conpl etely falseinpressionthat N xon had al ready comm tted a capital

crinme. The death sentence ought to be reversed for that reason al one.

32 “ A] substantial history of prior crimnal activity is not an
aggravati ng circunstance under the statute...” Mkenas v. State, 367
So.2d 606, 610 (Fla. 1979), cert. denied, 456 U. S. 1011 (1982).
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Counsel began hi s penalty phase closing by tellingthejury, “Each
one of us has ajob that we haveto perform The fact that | represent
Joe El ton N xon does not nean that | don’t have normal human feelings.”
R. 1019. Each statenent separated hi mfurther fromthe man he was
supposed to represent and suggested that no circunstances could
out wei gh what Ni xon had done. “[H] e’ s a danger, he shoul d never get
out, there can be no control over him?3 And they’re right. They're
right. They're absolutely right.” R 1025. He is a person who t he
ment al heal th experts “pretty nuch” concludedis not a “worthwhile
human being.” R 1025. Defendant i s perhaps a “devi ous person, with
no responsibility,” whodida“horribledeal” [thecrine]. R 1027.
Referring tothe confession, counsel saidthat N xon confessed because
“he’s nuts.” R 1027. He saidthat N xon “does atrocious things.” R
1027. “[H] e was actually awld mn.” R 1028. “[Plerhaps heis
totally unrenmorseful....l can’t explainit.” R 1031. “[I]n 1972,
t hey predicted that...he probably [woul d] not ever be able to remain
alive in society...” R 1036. “Wy,” asks counsel, “should we

recommend | ife, because all he’s ever done i s harmot her people? He's

obvi ously |l iabl e to harmsonebody inthe prisonsystem...That is a
concern...‘'If wegive himhislife, he mght hurt soneone el se.” Wll,
| can’t say that hew ||, and | can’t say that he won’t.” R 1037-38.

[t’s “one of the nost terriblecrines that can be commtted.” R 1046.

Counsel mulls the possibility of a death sentence: “Of course, I'm

3 “[Our death penalty statute does not authorize a
danger ousness aggravating factor.” Kornondy v. State, 703 So. 2d
454, 463 (Fla. 1997).
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afraid that that’s what you are going to do.” R 1040. A self-
fulfilling prophesy.

After thoroughly denoni zing his client, counsel next adduced
evi dence t hat destroyed any renmai ni ng chance for life. Mtigation
evi dence, conprised nmai nly of mental heal th opi nion and famly history,
| argel y determ nes t he out cone of a capital penalty phase. Counsel’s
per formance here was deficient. Both defense nental health w t nesses,
crucial inacapital case, were a di saster, and M. Corin’s questions
pl ayed a key rol e. The wi t nesses expressed opi ni ons t hat def endant was
not psychotic or suffering fromany serious nental illness, but sinply
“different,” that his principal notivationwas revenge, that he | acked
renor sef ul ness and was unt r eat abl e and dangerous. For exanple, Dr.
Ekwal | s apprai sal of Nixon was that “he’s different” (R 799);
def endant is “not psychotic;” “[h] e doesn’t have t he di sease” (R 801).
Dr. Ekwal | found no psychotic or neurotic illness and stated that N xon
was conpetent. R 804, 811. He believedthat Nixon'sintelligenceis
“onthel owside of normal, but it’s adequate,” though adequate for
what purpose the doctor did not opine. R 802. Wen Dr. Ekwall
observed that Nixontolddifferent stories, counsel followedw ththe
question, “life-long history of lying?” Dr. Ekwall replied, “Yes.” R
801. Dr. Ekwall testifiedthat Ni xon had an anti soci al personality
di sorder and was not a “very good risk for society.” R 810, 812. Dr.
Doerrman testified, al sofor the defense, that Ni xon had a “personal ity
di sturbance.” R 824. “l| thinkrevengeis aprimary factor inthe way
he operates.” R 825. This wi tness found Ni xon not to be psychotic

(R 821) but to have brai n damage, t hough just “barely.” R 818-19.
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Al of this, and the follow ng testinony, was on the defense’ sdirect
exam nati on:

Q You find himto be an unrenorseful person.

A. Preci sely.

Q You find himto be a person who, while not psychotic is
what ? Not normal ?

Not normal in several senses....
Q | s any of this treatable?

A. | don’t have much hope for renedi ation....[Many peopl e have
tried to work with him..w thout nuch success.

Q You woul d conclude he is a dangerous person?
A. Yes.
R. 822-23. Renorseis anon-statutory mtigatingfactor, but | ack of

renorse is not astatutory aggravator; thus, the prosecuti on nmay not

argue that a defendant is unrenorseful. Popev. State, 441 So. 2d 1073,

1078 (1983). As noted, in Florida future dangerousness i s not an
aggravating factor; thus, N xon’s | awer i ntroduced two i nperm ssi bl e
aggravating factors into the sentenci ng cal cul us.

O her defense witnesses provided only nore harm Betty N xon,
Wanda Robi nson and the four |aw enforcenment officers failed to
encour age understandi ng or mercy. R 764-792. Defense counsel brought
out, in but three pages of testinony, that Nl xon’s nother, Betty, only
reluctantly appearedin court and that her son had “probl ens i n school ”
and “didn’t seemnormal.” R 765-66. The State did not bother to
Cross-exam ne. See R 767. Wanda Robinson’s testinony offeredlittle

nore t han that Ni xon may have had a fight with his girlfriend. R
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768-76. The |l awenforcenment officers, apart fromtestifyingthat N xon
had what appearedto be alover’s spat wth his girlfriend, confirned
t hat he was ot herw se cal mduri ng nost of thetinme they observed him
Thi s testinony didnot provide mtigation. Counsel didbringout that
def endant had asked the policeto arrest himprior tothe murder. R
783-85. Thi s coul d have been i nportant, had counsel connected it to Joe
Ni xon’ s history and nental condition, but he did not.

The 51 Def ense exhi bits, however numerous, hel ped only the State.
The Rul e 3. 850 court reliedonthe pure vol une of defense docunentsto
reach its conclusionthat counsel was not ineffective. See Cctober 22
Order at 10: A-327. But neasuring atrial |awer’s performnce in
pounds of paper entirely m sses the point. Theinquiry nust determ ne
whet her t he evi dence di d any good. Here, the exhibits not only did no
good, they did harm they one-sidedly portray Ni xon as a “career
crimnal” from about the age of eleven.

As to Joe Ni xon’ s persona -- which a capital defense | awyer mnmust
enhance at all costs -- the docunentary evi dence di d t he opposite,
denoni zing hi mat every turn. Exhibit 7, p. 2, indicates that he
“feels little genuinerenorse, i s not conpletely convinced that what he
di d was wrong [ breaki ng and entering an el enentary school].” Exhibits
7, 26 and 45 indi cate that heis a habitual offender, does not | earn
fromhis m stakes, and comm tted perjury at trial. Exhibits 3, 4, 7
and 8 say that he has no serious psychol ogi cal problem he is just
delinquent. Exhibit 8, pp. 2 and 3, indicates that no “organic
mal adj ust rent s” have been found and t hat “he was j ust a young boy who

seened to have a | ot of anger and resentnent in hi s past and he di d not
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appear to be psychotic,” and that he “knows right from wong.”
Exhi bits 37, 40, 42, 44, 45, and 46 detail Nixon's extensive
del i nquency, and cri m nal history and propensity, including that
“during the defendant’s juvenil e conmtnents, he was a problem” See,
e.g., Exh. 44, page 3.

The def ense denolished its theory of mtigation by its own
docunent ary evi dence and nental heal th experts. Indeed, the State nade
better use of the defense exhibits than the defense ever could,
pai nting Ni xon as mani pul ative: “[ he] knewhowto play t he gane,” knew
ri ght fromwong, is a habitual crimnal and al ways wi I | be a danger.
R 1006, 1011-12. At sentencing, with no objectionfromthe defense,
the State asked the trial court to “consider the Defendant’s prior
hi story of crimnal m sconduct....The Defendant’s hi story shows that he
cannot berehabilitated. The public needs to be protected fromfurther
crimnal acts by the Defendant.” R 286. By that point all defense
counsel coul d say was, “Inny heart | wishthe Court to do what | had
requested | ast week when the jury recommended. Innmy mnd | don’t
think that will be possible.” R 286-87.

Trial counsel’s conduct was not based on a reasonabl e strat egy.
The evi dence he subm tted, his oral argunents, and hi s conment s about
Ni xon were not likely to save this defendant’s life, but instead
devast at ed t he case by dehumani zi ng hi mand t her eby assi sting the State

in obtaining a death sentence.

B. Prejudice -- Conpelling Mtigation Evidence Was Avail abl e
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The second prong of the Strickland test requires a show ng of
prejudice resulting from his lawer’s deviation from accepted
standards. The court bel ow found no such result. W disagree.

Ni xon’ s chi |l dhood history is a powerful but m ssing mtigator.
Trial counsel had before hi mdocunents and deposition testinmony
i ndi cating that a chil dhood background i nvesti gati on woul d produce
solid mtigating evidence.* |ndeed, counsel nused al oud i n his cl osing
that there was |i kely “some organi c probleminthe famly” (R 1032);
but even t hough he knewof N xon’ s background of poverty and abuse, he
di d not i nvestigate. Abackgroundinvestigationis keytothe penalty
phase of a capital trial, especially so here, where it was cl ear that
t he expert wi t nesses counsel had consul ted woul d only hurt Ni xon’s
penal ty phase chances. The failure toinvestigate doubly harned N xon.
It robbed hi mof first-hand mtigation evidence; and t he poor prognosis
by t he experts was based on t heir i nadequat e knowl edge and | ack of
under st andi ng of Ni xon’s background.

The court bel owheld no hearingonthisclaim Yet it isvital
t o knowj ust what went on between counsel and defendant in the days and
nmonths prior tothetrial. “[I]nquiry into counsel’s conversations with
t he defendant may be critical to a proper assessnent of counsel’s

i nvestigation decisions, just as it may be critical to a proper

34 Defense Exhibits 12 and 14 refer to whi pping of the Nixon
children and poor parental comrmunication. See al so, Robi nson
Deposition at 35-36, A-78-79; John Ni xon Deposition at 64, A-49.
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assessnent of counsel’s other litigationdecisions...” Strickland, 466

U S at 691 (citations omtted). 3
Lay wi t nesses, who were avail ableto testify about defendant’s

i fe had t hey been asked to do so, will showat an evi denti ary heari ng

t hat defendant suffered enornmously fromyears of neglect and abuse:
(1) Nixon was a neglected and severely abused child;

(2) Nixon was |ikely poisoned by pesticides as an infant;

(3) Nixon, as aninfant, was scal ded when he fell into atub of
boi |l ed wat er;

(4) Nixon received little attention at hone except for
whi ppi ngs; he was beaten by his father frequently with
belts, extension cords, switches, ropes, fan belts, sticks,
and “whatever canme to hand;”

(5) Nixon was often tied up for the beatings;

(6) N xon was beaten by his not her and beaten by ot her rel atives
and at school and in jail;

(7) Nixon was sl owand heard voi ces and sawt hi ngs that di d not
exi st ;

35 See also Mddleton v. Dugger, 849 F.2d 491, 493 (11th Cir.
1988) (“An attorney has a duty to conduct a reasonable
i nvestigation, including an investigation of the defendant’s
background, for possible mtigating evidence.”); Blanco V.
Singletary, 943 F.2d 1477, 1502 (11th Cir. 1991) (where a
def endant was noticeably norose and irrational, *“(c)ounsel
therefore had a greater obligation to investigate and analyze
avai l able mtigation evidence”); Horton v. Zant, 941 F.2d 1449,
1462 (11th Cir. 1991) (“case law rejects the notion that a
‘strategic’ decision can be reasonable when the attorney has
failed to investigate his options and make a reasonabl e choice
bet ween them "), cert. denied, 503 U. S. 952 (1992); King V.
Strickland, 748 F.2d 1462, 1464 (11th Cir. 1984), cert. deni ed,
471 U.S. 1016 (1985) (Counsel failed to present additional
available mtigation evidence, which was not a reasonable
strategy decision arrived at after a reasonabl e i nvesti gati on of
def endant’ s background).
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(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)
(18)

(19)

Ni xon’s fam |y was poor and f ood was scarce, yet what little
t hey had soneti nes was w t hhel d by hi s not her as puni shnent ;

Ni xon, as a child, was put outside at ni ght as puni shnment
despite his terror of the dark; N xon sawdi senbodi ed eyes
in the dark;

N xon was subj ected to the nost brutal and di sgusti ng sexual
abuse not once or several tines but frequently over nmany
years, begi nni ng when he was seven years ol d and conti nui ng
until he was a teenager;

Ni xon’ s brot her and uncl e told others of his being used
sexual 'y, taunted hi mand dressed hi mas a girl to parade
hi mar ound t he nei ghbor hood; he was t or nent ed and t eased
constantly by other children in the nei ghborhood;

Ni xon was and i s subj ect to severe nood changes, fromqui et
and gentl e to angry and agi tated wi t hout any di scerni bl e
reason;

Ni xon’ s not her drank heavily when pregnant;

Ni xon was gi ven al cohol as a child of seven or ei ght years
“t o make hi mact crazy” for ot her peopl e’ s entertainnment,
and he was “al ways drunk” by age twel ve;

with the exception of an ol der sister, Doris, wholeft the
househol d as soon as she coul d due t o sexual abuse practiced
upon her, there was no |l ove for Nixonin his honme, even from
hi s not her, who knew of t he many severe beatings, inflicted
sonme of themhersel f, knewof the sexual batteries and did
not hi ng about them and who j oi ned his father and others in
heapi ng ver bal abuse on Ni xon, calling hi m“stupid,” “no
good,” “worthless” and “crazy;”

Ni xon was consi der ed sl ow by everyone, he coul d not pl ay and
conmmuni cate | i ke ot her chil dren, and he woul d say he saw
things (e.g., a human body wi t h a goat’ s head) and peopl e
who did not exist;

other children teased himfor being “stupid;”

Ni xon tried to kill hinself by hanging in a tree;

Ni xon was hospitalized for two weeks after being hit onthe

head with alead pipewhilehewasinjail; healsohit his
head and | ost consci ousness on two ot her occasi ons;
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(20) Ni xon was seen as being drunk and “besi de hinmself” by
several witnesses during a peri od of two days before the
crime and the day afterwards;

(21) while awaiting trial inthis case, Ni xon would carry on
conversationsinhiscell asif there was soneone wth him

See 3.850 Motion at 138-55; 3.850R 543-60.

The evi dence proffered bel owal so shows t hat Ni xon was r egar ded
as gentl e, kind and protective, that he hel ped his nother with his
ear ni ngs, and that he had a general | y good behavi or record i n detention
settings. 3.850 Motion at 95-96, 153; 3.850 R 500-01, 558). And
havi ng erroneously permtted Ni xon’s confessionto be admttedin
evi dence, defense counsel coul d at | east have offered it as an act of
renorse in the penalty phase; instead, he told the jury that
def endant’ s confession proved “he’s nuts.” R 1027.

Wth conpetent experts and a full clinical history of Joe Ni xon,
significant, synpathetic, conpelling mtigating nmental health evidence
woul d have hel ped avoi d t he deat h penalty. For exanple, Dr. Dee found
t hat Ni xon coul d neither appreciate the crimnality of his conduct nor
have prenedi tated the nurder, and that the statutory aggravators
“require intention and cognitive abilities unachi evabl e by M. N xon at
the rel evant time period.” Dee Report at 7; 3.850R 725; A-139. He
al so deternmned that “[i]n addition to the statutory mtigating
factors, M. Nixon's |life history, nmental retardati on, and organic
i npairnents giverisetonyriadnonstatutory mtigation. Physical,
sexual , and envoti onal abuse, poverty, | ack of support structures, and

many of the ot her experi ences endured by this individual are critical
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t o understandi ng his psychol ogi cal make-up.” Dee Report at 7-8;
3. 850R. 725-26; A-139-40. Dr. Dee’s report shows:

The pretrial nmental health assessnments of M. Ni xon were

fundanental |y fl awed i n several ways. They were performed in

t he absence of crucial background material and |ife history

i nformation, whichis avital conponent of any forensics

exambut is especiallycritical when nental retardation,

cerebral dysfunction, or episodic psychotic di sorder are
suspected. ... Some of the nost vital facts were unknown by

the prior exam ners, anong them Ms. Ni xon’ s al cohol

i ngestion during pregnancy, the highlevel of brutality,

negl ect, and hunger experienced in the N xon home; the

| ong-termrape and sexual abuse suffered by Joe Ni xon; his

l'i fel ong adapti ve functioning disabilities; and hi s numer ous

and | ongstandi ng psychoti c synptonol ogy.

See Dee Report at 8; 3.850R 726; A-140.

Dr. Keyes found that on the Stanford Bi net Fourth Editiontest
battery N xon consi stently functioned bel owthe intell ectual cut-off
| evel of nental retardation. Inshort termnenory, he functions inthe
| owest percentile of the U.S. popul ation. Hi s adaptive skills are
wi t hin the severerange of retardationinall skill areas. H s actual
adaptive functioningis estimtedto be devel oped at the | evel of a
chi |l d between si x and ei ght years of age. H s soci al devel opnent | evel
issimlar tothat of a6 year-old child. H s nental capacities place
hi mbel owthe | owest 1%of t he popul ati on. H s adaptive behavior i s so
di storted as to place belowthe | owest .01 percent of the general
popul ati on. Keyes Report at 5-7, 3.850R 735-37; A-148-51. Dr. Keyes
concluded that Nixonis nentally retarded and | acks the cognitive

capacity to preneditate the col d, cal cul at ed nurder of anot her person.

H s i nvol venent inthis crine cannot be consi der ed hei nous, atroci ous,

73



or cruel inthat he did not possesstheintent toinflict ahighdegree
of pain, nor did he derive any pl easure fromthe crine. Finally, due
to his substantial cognitive and adaptive i npai rnents, N xon did not
possess the capacity to appreciatethe crimnality of his conduct or
conformhis conduct to the requirenents of | aw. Keyes Report at 9;
3.850 R 739; A-152.

Dr. Whyt e determ ned t hat Ni xon suffers fromnoder at e¥ nent al
retardati on and organi c personality syndronme. Wyte Report at 2; 3.850
R. 748; A-160. Dr. Wyte detail ed the reasons why Joe Ni xon coul d not
have been deat h-penalty eligible:

! It isinconsistent withthe finding containedthroughout this

report that M. Ni xon coul d have perforned a hom cide in a col d,

cal cul at ed, highly preneditated fashion. He di d not possess the

capacity to preneditate at all, and certai nly woul d not have
perfornmed as the statute requires.

[I]t isnmyopinionthat M. Nixondidnot intendtoinflict ahigh
degree of painonthe victim as his profound i npairnments and
specific nental state at that time precl uded the formati on of
i ntent.

[ TIhe pre-trial psychiatric exam nation of Dr. Merton L.
Ekwal | ...is, in ny opinion, substandard.

[As to Dr. Allen L. Doerman], none of this evidence was gi ven
anything closetoits appropriate di agnostic significance and was
essentially dism ssed. This dism ssal, conbinedw th [other]
critical failures...fell bel ow professional standards.

Inaddition, Dr. Ekwall’ s reliance on an EEGas a di agnosti c t ool
created the fal seinpressionthat M. N xon suffers no organic
I mpai r ment .

%6 The euphem sm “noderate” is m sleading. See Note 25 above.
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Whyte Report at 12-17; 3.850 R 758-763; A-169-75.°%

The nmental health wi tnesses as presented by trial counsel were
woef ul | y i nadequate. ®® They m stakenly caricatured Joe Ni xon as an
i rredeemabl e soci opat h when in fact reasonably i nformed experts |i ke
Drs. Dee, Keyes and Wiyt e reached conpl etel y di fferent concl usi ons t hat
woul d have spared N xon’ s |ife. The substandard evi dence and ar gunents
advanced by trial counsel did nothing but harmNi xon’ s chances for a

life sentence; they prejudiced his case.

C. The Dual Strickland v. Washi ngton Test Has Been Met.

1. Defi ci ent Performance

Because no evi dentiary hearing has been held to consi der the
m tigation evidence counsel coul d have obt ai ned, “the al | egati ons of
def endant’ s noti on for post-convictionrelief nmust be accepted as true,

except to the extent that they are conclusively rebutted by the

37 Ni xon’ s background as devel oped by col |l ateral counsel probably
woul d have nmade a significant difference to Drs. Ekwall and
Doer man; see 3.850 Motion at 157-160; 3.850 R 562-65.

38 Dr. Doerman, in his report, found evidence of organic brain
i npai rment and indications of depression, phobias, autism
However, he did not explain these findings nor did trial counsel
bring themout at the penalty phase. See June 4, 1985 Report of
Dr. Alan L. Doerman, Ph.D. at 4-5; A-352-53.
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record.” Montgonery v. State, 615 So. 2d 226, 228 (5th DCA 1993).% No

such rebuttal exists here. The evidence proffered by Ni xon bel owis

nei t her curnul ati ve nor hypothetical. It is mterial, solid, andit

bespeaks nmercy, but it has not been received by any court. It was

avai lable to trial counsel in 1985, and it renmi ns avail abl e today.
Thi s Court has remanded for evidenti ary hearings several cases

that mrror this case, procedurally and factually. InCherry v. State,

659 So. 2d 1069, 1074 (Fla. 1995), this Court found a prima faci e case
of ineffective assi stance of counsel on the pl eadi ngs and ordered an
evi denti ary hearing:

[ b] ased on t he vol une and det ail of evidence of nmitigation
al | eged to exi st conpared to t he sparseness of the evi dence
actually presented, we agree that Cherryisentitledto an
evidentiary hearing on his clainm that counsel was
i neffective at the penalty phase. This caseissinlar to
the situation presented i nHarvey v. Dugger, 656 So.2d 1253,
1257 (Fl a. 1995), where we ordered an evi denti ary hearing on
a simlar claim

Ld. See al so, Harvey v. Dugger, 656 So.2d at 1257; Heiney v. State,
558 So. 2d 398, 400 (Fla. 1990) (“In view of these allegations,
Hei ney’ s cl ai mof i neffectiveness of counsel during sentenci ng cannot

be deci ded wi t hout an evidentiary hearing.”); Hildw n v. Dugger, 654

So. 2d 107, 109-10 (Fla. 1995), cert. denied, 516 U. S. 965 (1995); State

39 The refusal by the court below to hold a hearing was plain
error. See Jones v. State, 446 So.2d 1059, 1062 (Fla. 1984)
(“[We would encourage trial judges to conduct evidentiary
heari ngs when faced with an [ineffective assistance of counsel
claim.”); Robinson v. State, 637 So.2d 998, 999 (1st DCA 1994)
(“I[When a court is confronted with a claim of ineffective
assi stance of counsel, a finding that some action or inaction by
def endant’s counsel was tactical is generally inappropriate
w t hout an evidentiary hearing.”) (citations omtted)).
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v. Lara, 581 So.2d 1288 (Fla. 1991); Rose v. State, 675 So. 2d 567, 573

(Fla. 1996).

Li ke Joe N xon, the defendants i nthe above cases coul d be pi geon-
hol ed as undeservi ng of nercy because of their deeds. But capital
sentenci ng nmust proceed from individualized assessnents of the

def endant, whatever the circunstances of the crine. Geqga v. Georaia,

428 U.S. 153, 206 (1976); Lockett v. Chio, 438 U.S. 586, 605 (1978);

Eddi ngs v. Ckl ahoma, 455 U. S. 104, 110 (1982) (A systemof capital

puni shnment shoul d be “sensi bl e to t he uni queness of anindividual.”);

California v. Brown, 479 U S. 538, 545 (1987) (O Connor, J.,

concurring) (“[E] vidence about the defendant’ s background and char act er
is relevant because of the belief, long heldinthis society, that
def endants who commt crimnal acts that are attributable to a
di sadvant aged background, or to enoti onal and nental probl ens, nmay be
| ess cul pabl e than defendants who have no such excuse.”).

Not only did trial counsel fail to introduce good mtigating
evi dence, he actual ly i ntroduced harnful evi dence. “The nbst egregi ous
exanpl es of i neffectiveness do not al ways ari se because of what counsel
di d not do, but fromwhat hedid do - or say....[A] vital difference
exi sts between not produci ng any mtigating evi dence and enphasi zing to
the ul timat e sentencer that the defendant is a bad person.” Dougl as v.

Wai nwri ght, 714 F. 2d 1532, 1557 (11th G r. 1983) (enphasis original),

vacated, 468 U.S. 1206, adhered to on remand, 739 F. 2d 531, 533 (1984),

cert. denied, 469 U. S 1208 (1985). Accord, Gsbornv. Shillinger, 861
F.2d 612, 629 (10th Cir. 1988) (“A defense attorney who abandons hi s

duty of loyalty to his client and effectively joins the statein an
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effort toattainaconvictionor death sentence suffers froman obvi ous
conflict of interest. Such an attorney, |ike unwanted counsel,
“‘“represents’ the defendant only t hrough a t enuous and unaccept abl e

| egal fiction.”) (citationomtted). Accord, Hortonv. Zant, 941 F. 2d

1449, 1463 (11th Cir. 1991) (“Horton’s counsel’s argunent tothe jury
rai ses the distinct possibility that portions of the cl osi ng argunent
encouraged rather than discouraged the jury to inpose the death
penal ty. [ Counsel’s] attacks on Horton’ s character and his attenpts to
di stance hinself fromhis client could only have hurt Horton's

cause.”), cert. denied, 503 U.S. 952 (1992); Kingv. Strickland, 748

F.2d at 1464 (counsel acted unreasonably by pl aci ng enphasi s onthe
reprehensi bl e nature of the crime and hi s “cl osi ng argunent served only
to dehumani ze his client.”).

The court bel owfound that trial counsel had a “strategic thene”
(October 22 Decision at 10; A-327), and that his “legitinmte,
sufficient and abl e efforts coul d not establish mtigatingfactors
sufficient toovercone the aggravating factors proven by the State”
(iLd. at 11; A-328). But M. Corin was in no position to devel op a
“strategicthene,” because he had devel oped norelationshipw thhis
client, nor had he conducted t he ki nd of i nvestigati on necessary to
present evidence that would lead to nercy for Joe Ni xon. Indeed, in
the very m dst of the penalty phase M Cori n conpl ai ned, “I have an

addi tional problemthat |’ moperating without aclient.” R 742,40

4 M. Corin had “an abiding fear that he [ Nixon] will act out...
Judge, | don’t want to see anybody hurt.” R. 331. He was
afraid to sit next to Nixon in court or even visit himin jail;
at one point he stated: “...[t]here’ s bars and | can assure you
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Furt hernore, counsel admttedin a post trial proceedingthat he had
devot ed “probably shockingly little” tinmetothe case prior totrial.
SR. 48.

M. Corin’s evidence and argunent portrayed Joe Ni xon as a
vengeful person, alife-long delinquent, aliar, sonmeone likelyto be
dangerous inthe future, evenin prison-- untreatabl e and unrepent ant.
Such consi derati ons coul d not be rai sed by t he prosecuti on as reasons
why Ni xon shoul d be put to death. While all these characteristics
wor ked t o def endant’ s di sadvant age, they are not withinthe scope of
the statutory list of aggravating factors. “The aggravating
circunst ances specifiedinthe statute are excl usive, and no ot hers may

be used for that purpose.” Mller v. State, 373 So. 2d 882, 885 ( Fl a.

1979). Accord, Proffitt v. Wai nwight, 685 F. 2d 1227, 1266 (11th Gr.
1982) (“consi deration by t he sentencer of nonstatutory aggravating
factors viol ates the ei ghth and fourteent h anendnents.”), nodi fied, 706

F.2d 311, cert. denied, 464 U S. 1002 (1983). Yet, all of these

nonst at ut ory aggr avat ors wer e adduced by def ense counsel fromhi s own
exam nati on of his expert witnesses, fromthe exhibits heintroduced,

and in his own argunents.

that | won’t hang around if something untoward appears to
happen.” R. 332-333. Al'l this would inpede any background
i nvestigation. For his part, N xon entreated counsel, “Please
get off ny case” (A-317), and told the Judge “I want another
attorney.” R.  335. Certainly, the fact that defendant
attempted to dismss counsel did not create a favorable
relationship. The antipathy, M. Corin’ s distancing of hinself
from Ni xon, and Ni xon's absence from court throughout tria
created a sense that the defendant was indifferent to the whol e
matter, and that the lawer had little enpathy for the client,
little nore, in fact, than the State.
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The sort of conpl ete surrender at the penalty phase that occurred

in Joe Nixon's caseis inexcusable. Indarkv. State, 690 So. 2d 1280

(Fla. 1997), the |l ower court denied 3.850 relief without an evidentiary
hearing. This Court focused ontrial counsel’s performance inthe
penal ty phase, particularly his closing argunent, in which | awer
attacked client innuch the same way M. Corin attacked Ni xon. This
Court found:

...Clark’s counsel failed to function reasonably as an
effective counsel when he indicated his own doubts or
di staste for the case and when he attacked O ark’ s character
and enphasi zed t he seri ousness of the crine....Wen counsel
virtual ly encouraged the jury to i npose t he deat h penalty,
he assi sted the prosecutioninnmakingits case. In so doing,
he deprived Clark of adversarial testing of the
prosecution’s case. Accordingly, we find counsel’s
performance in his closing argument to be deficient.
* * %

[We findthat portions of counsel’ s argunent had t he
ef fect of encouragingthe jury toinposethe death penalty.
See Horton v. Zant, 941 F. 2d 1449, 1463 (11th Cir. 1991).
Addi tionally, counsel’s attacks on Clark’s character and
counsel s attenpts to di stance hinself fromhis client could
only have hurt Clark’s cause. 1d. Wefindthat counsel’s
deficiencies duringthe sentencing caused an unreliabl e
result, and therefore counsel’s deficient perfornmance was
prejudicial to Clark.

690 So.2d at 1282-1283.

The “argunents” and “strat egi es” of counsel in Joe N xon’ s case
were deficient in exactly the same way as those of the defense
attorneys in the cases di scussed above; and the facts of this case
shoul d of fend this Court’s sense of fairness the sane way as i n t hose
cases. In eachinstance, trial counsel failed to act as a zeal ous
advocate for his client, distanced hinself fromthe very person he was

supposed t o hunmani ze, failedto present constructive evi dence, and
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present ed destructive evidence. Ineachtrial, theclient went to
death rowas aresult, which, of course, brings us to the issue of

pr ej udi ce.

2. Prej udi ce

“[ A] defendant need not showthat counsel’s deficient conduct nore
i kely than not altered the outcone inthe case....[T]he appropriate
test for prejudice[is]...that thereis areasonabl e probability that,
but for counsel’ s unprofessional errors, theresult of the proceeding
woul d have been different. Areasonable probabilityis aprobability
sufficient tounderm ne confidenceinthe outcone.” Strickland, 466

U.S. at 693-94. Accord, Deaton v. State, 635 So.2d 4, 8 (Fla.)

(“Generally, prejudiceis established by afindingthat, but for the
i nef fecti ve assi stance of counsel, a reasonabl e probability exists that
t he out cone of t he proceedi ng woul d have been different, or that, as a
result of the ineffective assistance the proceedi ng was render ed

fundanmental ly unfair.”), cert. denied, 513 U S. 902 (1994).

The profoundly i njurious nmental health testinony and the exhibits
i ntroduced by counsel, as well as his argunent to judge and jury, all
tol d a one-sided story wi thout expl anati on and thus wi thout mtigation.
Trial counsel’ s actions thus prejudiced Joe Nixon. Hefailedtofind
Ni xon’ s humanity and to present it to the jury. One conmentator
explains the inportance of presenting chil dhood background evi dence:
Penal ty phase i nvesti gati on and preparationtherefore are
fundament al to effective advocacy i n capital cases.... The

def endant wi || appear human to t he sentencer, and hislife
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of value, onlyif counsel treats the defendant as a val uabl e
human bei ng i n the sentencer’s presence. |If counsel cannot
understand the client or the reasons behind the death
qual i fyi ng conduct, counsel will not be able to explainthe
behavior to the judge or jury.

“The Trial for Life: Effective Assi stance of Counsel in Death Penalty
Cases,” supra, 58 N. Y. U L. R at 320-21. Had Nixon’s jury seen the
mtigation evidence his counsel mssed, had they not seen the
devast ati ng evi dence hi s counsel offered, and had t hey not consi dered
needl ess aggravati ng ci rcunst ances at the i nstance of t he def ense,
there can be little doubt that they woul d have acted differently. Even
wi t h counsel’ s deficient presentation, twojurors votedfor life. R
1053. The evi dence descri bed above woul d have won at | east four nore
over, enough for a life sentence.

Joe N xon i s indistinguishable-- interns of character or of fense

-- fromthe defendants indark, Cherry, Harvey, Heiney, Hldw n, Lara

and Rose, cited above. W have gat hered evi dence provi di ng a specific,
detail ed picture of Nixon -- far different fromthat presented at his
trial. Rather than an “ogre” (R 674) or “just pure nmean” (R 1010) --
as characterized by t he def ense and prosecution ali ke -- we can show
t hrough | ay and expert w tnesses that N xon’ s envi ronnent, upbringi ng

and organi c deficienci es despoiledhis ability to function properly.
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Jurors respond t o such ci rcunst ances as those inthis case, 4 but the
jurors in Joe Nixon’s case had no opportunity to do so.

Thi s case sinply cannot be squared with the many sim | ar cases in
whi ch this Court has required the Rul e 3. 850 court to consi der what an
effective trial | awer woul d have presented by way of mtigation.
Ni xon shoul d have an opportunity at an evi denti ary heari ng to present

t hat evi dence now.

PO NT IV

Joe N xon Was Deni ed a Conpet ent Mental Heal th Eval uationin
Vi ol ation of Ake v. Okl ahoma

We have shown that trial counsel m sused his two nental health
experts so as to deny Ni xon effective assistance. In additionto

viol ating Ni xon’s Sixth Amendnment rights under Strickland, this

amount ed to a vi ol ati on of his Ei ghth Anendnment ri ghts under Ake v.
Okl ahoma, 470 U.S. 68 (1985):

[ When a def endant denonstrates tothetrial judge that his
sanity at the tinme of the offenseis to be a significant
factor at trial, the State nust, at a m ni rum assure the
def endant access to a conpetent psychiatrist who wll
conduct an appropri ate exam nati on and assi st i n eval uati on,
preparation, and presentation of the defense.

4 1n a survey done in 1986 in Florida, people opposed use of the
death penalty for nentally retarded offenders by 71% (opposed)
to 12% (in favor); at the sane tine, 84% generally favored
capital punishment against 13% who opposed it in principle.
John Bl une and Davi d Bruck, “Sentencing the Mentally Retarded to
Deat h: An Ei ghth Amendnment Analysis,” 41 Ark. L.R 725, 759-60
(1988).
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470 U. S. at 83 (enphasi s added). The Court i nAke noted the “pivot al
rol e” of psychiatry incrimnal proceedings, particularly wheninsanity
israisedas adefense: “[Without the assistance of a psychiatrist to
conduct a professional exam nation on issues relevant to the
def ense...therisk of aninaccurate resolution of sanity issuesis
extremely high.” [d. at 82. Were circunstances call a defendant’s
sanity into question, the defense is duty-boundto seek the assi stance
of a mental health expert. Ake, 470 U.S. 68 (1985). Florida |law

requires at | east two experts. Fla. R OimP. 3.216(d). Rose v. State,

506 So. 2d 467, 471 (Fl a. 1st DCA1987) (noting that Florida exceeds the
Ake standard). Provisionof just any nental heal th expert does not
sati sfy Ake; the exam nation provi ded nust al so be adequate. State v.
Sireci, 536 So.2d 231, 233 (Fla. 1988)

Joe Ni xon was an obvi ous candi dat e for conpet ent Ake assi st ance
because of hi s behavi or cont enporaneous with the crime and duringthe
pre-trial andtrial proceedings. Insanity was al ogical consideration.
The nental heal th experts were i nadequate. Nixonisentitledtorelief

under Ake v. Ckl ahonm.

PO NT V

Ni xon |Is Entitled to Prove H s Clai ns Under Johnson V.
M ssi ssi ppi

The court bel owrefused to consi der Ni xon’ s cl ai ns, under Johnson

V. Mssissippi, 486 U.S. 578 (1988), that the two violent prior
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convi ctions used as aggravating circunstances | acked validity. The
court bel owdeni ed t he cl ai mbecause t he convi cti ons have not yet been
overturned. See October 22 Order at 6; A-323.

Ni xon has not had an opportunity to nove to overturn the
convi ctions, one of which was in Georgia. N xon has been represented
by vol unt eer counsel in these proceedi ngs. The Vol unteer Lawyers
Resour ce Center of Florida, whichinvestigatedthe case, has cl osed,
and the Col | ateral Capital Regi onal Representative has been unableto
provi de neani ngful support. Since Nxonisentitledat amninumto a
hearing onthe nerits of his clains, he shoul d be permttedto continue

to assert his clai munder Johnson v. M ssi ssi ppi pendi ng an opportunity

to challenge the prior convictions. 4

PO NT VI

Joe Ni xon Shoul d Have t he Opportunity to Prove That Race
Di scrimnation Tainted Hi s Conviction and Death Sentence

Joe Ni xon, a black man, was tried and convicted for killing a
white womaninanotorious crineinasmall comunity. The court bel ow
denied the claimonthe nmerits, stating that Ni xon had fail edto show

pur poseful discrimnation. October 22 Order at 5; A-322.

421t is noteworthy that Ni xon’s public defender inthe assault case,
one of the violent priors, consi dered an appeal of that conviction
based on N xon’ s i nconpetency to stand trial. See Mdtionto Suppl ement
Record on Appeal inNixonv. State (Fla. 1st DCA, Case No. BF-33); A-
371-75.
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The 3.850 Motion details N xon's clai mthat race di scri m nati on
pl ayed aroleinhis convictionand death sentence. 3.850 R 667-83.

The rel iance of the court belowonFoster v. State, 614 So. 2d 455 (Fl a.

1992), is msplaced. First, Ni xon has pled very stark statistical
facts that take the case out of the perhaps nore questionable

statistical anal yses i n Foster and McKl eskey v. Kenp, 481 U. S. 279

(1987). For exanple, as of thefiling of the 3.850 Motion, inno Leon
County bl ack-victi mcase had a jury reconmmended a deat h sent ence.
3.850 Motion at 264; 3.850 R 669. Second, N xon has al | eged system c
raci al bias across-the-board in Leon County in the provision of
muni ci pal and police services. 3.850 Motion at 267; 3.850 R 672.
Ni xon shoul d have t he opportunity to prove that these all egati ons
denonstrate di scrimnation under Foster and McKl eskey. A ternatively,
we woul d urge the Court toreviewits decisioninFoster and adopt, as
amatter of Florida constitutional |aw, the reasoning of the dissent in
t hat case. See 614 So.2d at 467-68 (Barkett, C. J., concurringin part
and dissenting in part). See al so, McKl eskey, 481 U. S. at 324-25
(Brennan, dissenting), and 481 U. S. at 352-53 (Bl ackmun, dissenting).
Finally, the facts of this case -- a black man charged with
ki dnappi ng and nurdering a white woman -- provide “fertile soil for the

seeds of racial prejudice.” Robinsonv. State, 520 So.2d 1, 7 (Fl a.

1988). The prosecutioninjectedrace as anissue throughout thetrial.
See 3.850 Motion at 272-76; 3.850 R 677-81. In these speci al
ci rcunst ances, N xon shoul d have the opportunity at a hearing to prove
t hat i nperm ssibleracial discrimnationtaintedhis conviction and

deat h sentence.
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PO NT VI |

Joe Ni xon’ s Jury Wi ghed I nvalid and Unconstitutionally
Vague Aggravating Circunstances in Viol ati on of Janes v.
State and Jackson v. State

The trial court instructed the jury to consider two
unconstitutional | y vague aggravati ng ci rcunstances: that the crinme was

“especially wicked, evil, atrocious or cruel;” and that the crine was

commttedina“cold, cal culated and preneditated’” manner. R 1041-42.

Janmes v. State, 615 So.2d 668 (Fla. 1993), held Florida's
“especially wi cked, evil, atrocious or cruel” instruction (see, e.g.,

Florida Standard Jury | nstructions (Crimnal) (1981))

unconstitutionally vague. Cf. Espinosav. Florida, 505 U. S. 1079

(1992). Jacksonyv. State, 648 So.2d 85 (Fla. 1994), invalidatedthe
standard jury instruction onthe “cold, cal cul ated, and preneditat ed”
aggravating factor for the sane reason.

In Ni xon's case, as inJanes, the jury recei ved no gui dance about

the “especially wi cked” aggravating factor. Thetrial court sinply
instructed the jurors, in the |anguage of the then-standard
i nstruction, that they coul d wei gh the aggravating ci rcunstance i f t hey
found t hat t he nurder was “especi al |l y wi cked, evil, atrocious or cruel”

(R 1042), the instruction that James held unconstitutionally vague.

Simlarly, without explanation or definition, thetrial court
instructed Nixon’s jury in the |anguage of the then-standard
instructiononthe “cold, cal culated” factor: “Fifth: The crinme for
whi ch the defendant is to be sentenced was commtted in a cold,

cal cul ated, and preneditat ed manner, w t hout any pretense of noral or
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legal justification.” R.  1042. This instruction was

unconstitutionally vague. Jackson v. State, 648 So.2d at 90.

A Florida court nust afford great deference to a jury

recommendati on (Tedder v. State, 322 So.2d 908, 910 (Fla. 1975)), and

this Court will assunme that the judge accorded the jury recomendati on

t he wei ght it deserved. Janes, 615 So.2d at 669. If ajury received

the i nproper instruction, this Court will |ikew se assune it inproperly
considered the invalid factor. 1d.

Janes and Jackson represent fundamental changes in Floridal aw.
As such, they are retroactively applicable in post-conviction

proceedi ngs. Certainly the changes under Janes and Jackson reach t he

| evel required for retroactive application by Wtt v. State, 387 So. 2d

922 (Fla.) (retroactive treatnent accorded a change in law (1)
emanating fromthis Court or the United Sates Supreme Court, (2)
constitutional innature, and (3) of fundanmental significance), cert.
deni ed, 449 U.S. 1067 (1980). %

The appropri ate analysisis harm ess error. James, 615 So. 2d at

669; Statev. DiGuilio, 491 So.2d 1129 (Fla. 1986). Cf. Chapnman v.

California, 386 U.S. 18 (1967); Stringer v. Bl ack, 503 U. S. 222, 232

(1992) (“Vhen the weighing process itself has been skewed, only
constitutional harm ess-error anal ysis or rewei ghing at thetrial or
appel l ate | evel suffices to guarantee that the defendant recei ved an

i ndi vi dual i zed sentence.”).

4 The court below incorrectly found the Janmes/Jackson clains
procedural ly barred. Cct ober 22 Order at 2-3; A-319-20. See
Petition for Wit of Habeas Corpus at 17-18.
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The nature of both the “especi al |l y hei nous” aggravat or 4 and t he
“col d, cal cul ated” aggravator® nmake it nearly i npossi ble for this Court
to determ ne that the constitutional error was not harnl ess beyond a
reasonabl e doubt. This Court nmust assune that the jury applied and
reliedontheinvalidaggravating circunstance. Janes, 615 So. 2d at
669. This Court may not guess that the errors “did not contributeto
t he verdi ct [of death] obtained,” Chapman, 386 U. S. at 24, or that the

sentence “was surely unattributable to the error,” Sullivan v.

Loui si ana, 508 U.S. 275, 279 (1993).

Finally, in addressi ng whether the errors were harm ess, this
Court should |l ook at themtigationintheentirerecord. Wilethe
trial court didnot findany mtigation, therecord contains evidence
that the jury could havereliedontorecomendlife andthat | edtwo
jurors to vote for life. Gven the statutory and non-statutory
m tigating evidence, it can not be sai d “beyond a reasonabl e doubt t hat
t he errors conpl ai ned of did not contributetothe verdict.” Al though
woef ul | y i nadequate i n conpari son to what was avail able, mtigating

evi dence was i ntroduced at trial. It relatedto Ni xon's history of

4 This is particularly true with respect to the instruction on
the "“especially heinous” aggravating factor, because of the
uni quely powerful nature of that aggravator. See Maxwell v.
State, 603 So.2d 490, 493 and n.4 (Fla. 1992); Arave v. Creech,
507 U. S. 463, 472 (1993).

4 The jury received no guidance on the “cold, calculated and
prenmedi tated” aggravating circunstance. It wuld be pure
specul ation to find that the jury did not automatically “assune”
that this aggravating circunstance was established in N xon's
case, given the absence of any further instruction on the words
“cold, calculated” and “preneditated.”
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psychol ogi cal and enoti onal probl ens, “borderline” intelligence, and
hi s al cohol and drug usage at and around the ti ne of the of fense. The
non-statutory mtigating evidence presentedtothe jury was surely

sufficient to support alife recommendati on under Tedder v. State, 322

So. 2d at 910. Had the jury been properly instructed and voted for a
life sentence, the trial court could not have overridden that
recommendation. See |d.

It is nonore possiblefor this Court to determ ne here that the

jury instructionerror was harmess thanit was inOmelus v. State, 584

So. 2d 563, 567 (Fla. 1991) (“We findit difficult to consider the
hypot heti cal of whether the trial court’s sentence woul d have been an

appropriate jury overrideif thejury had not received t he argunent on

t he hei nous, atrocious, or cruel factor.”), or Htchcockv. State, 614
So. 2d 483 (Fla. 1993), where this Court directedthetrial court to
conduct a newpenal ty proceedi ng because “[w] e cannot tel|l what part
t he [i nadequate] instructions playedinthe jury’s considerationof its
recommended sentence.” 614 So.2d at 483.

The error inthe jury instructions plainly violated bothJanmes and

Jackson. It was not harnl ess beyond a reasonabl e doubt. Nixonis

entitledto anewsentencing proceedi ng before a properly instructed

jury.
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V. CONCLUSI ON

For all of the foregoing reasons, Appellant Joe Elton Ni xon
respectfully requests that this Court enter an Order:

1. Vacat i ng N xon’s convi ction and sent ence and orderi ng a new
trial; or

2. Vacating Ni xon’s sentence and ordering a new sent enci ng
proceedi ng; or

3. Remandi ng this case to the Circuit Court for a full
evidentiary hearing on all issues raised on this appeal and the
acconmpanying Petition for a Wit of Habeas Corpus; and

4. Di recting such other relief as this Court may deemj ust and

proper.

Dat ed: June 5, 1998

Respectfully submtted

JONATHAN LANG

Attorney for Defendant Joe Elton Ni xon
1114 Avenue of the Anericas, 44th Fl oor
New Yor k, NY 10036-7794
212-626-4204; Fax: 212-626-4120
Fl orida Bar No: Admtted pro hac vice

To:
Ri chard Martell, Assistant Attorney Ceneral
O fice of Attorney General

The Capit ol
Tal | ahassee, FI 32399-1050
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