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Cl TATIONS TO THE RECORD

References to the record will be as foll ows:
“R” refers to the twelve volunes of transcript,
pl eadi ngs and orders, nunbered pages 1-2104.
“SR1.” refers to the supplenental volume containing,

inter alia, a transcript of the November 25, 1987 Circuit Court

hearing and orders rel ated thereto, nunbered pages 1-33.
“SR2.” refers to the supplenental volune containing,

inter alia, a transcript of the Decenmber 19, 1988 Circuit Court

hearing and orders related thereto, nunmbered pages 1-64.
“SR3.” refers to the supplenental vol une

containing, inter alia, a transcript of the August 30, 1989

Circuit Court hearing and orders rel ated thereto, nunbered pages
1-165.

“3.850R." refers to the 23-volume record on this
appeal , nunbered pages 1-4393.

“A-" refers to the Appendi x submtted with this brief.
Appendi x page nunbers appear in the upper right hand corner of
each page. 1In accord with Fla.R App.P. 9.200(a)(1), Appellant
relies upon all original docunents, exhibits and transcripts of
proceedings filed in the lower tribunal, including depositions
and ot her discovery, and hereby designates such depositions and

ot her discovery as part of the record.



TABLE OF CONTENTS

| NTRODUCTION . . . . . . . . . . . . . o o oo . 1

1. DISCUSSION . . . . . . . . . . . . ... 1

POl NT |
Ni xon is Entitled to a Hearing on His Claim
of Ineffective Assistance of Counsel
Under United States v. Cronic. Ce e e 1

PO NT ||
The Clainms of Inconpetency to Stand Tri al
Under Pate and Drope are Properly Before This Court

and Shoul d Be Resolved in N xon's Favor . . . . . 6

A Procedural Bar . . . . . . . . . . . . . . . 6

B. The Conpetency Clains on the Merits . . . . 9
PO NT 111

Ni xon I's Entitled to a Hearing to Denonstrate
The Validity of His Clainms of Ineffective Assistance

Under Strickland v. Washington . . . . . . . . . 13
A | neffective Assistance at the Guilt Phase . 13
1. Gui |t Phase |ssues c e e« . . . . . . 13
2. Failure to Suppress the Confession . . 15
B. | neffective Assistance at the Penalty Phase 17

CONCLUSION . . . . . . . . . . . . . . . . . . . 25



TABLE OF AUTHORI TI ES

CASES
Adanms v. Wainwright, 764 F.2d 1356, 1360 (11th Cir. 1985),
cert. denied, 474 U.S. 1073 (1986) . . . . . . . . 13, 24
Ake v. Cklahoma, 470 U.S. 68 (1985) . . . . . . . . . . . . 6
Bishop v. United States, 350 U. S. 961 (1956) . . . . . . . 7
Boykin v. Al abama, 395 U. S. 238, 242-43 (1969) . . . . . . 3
Breedlove v. State, 692 So.2d 874, 876-77 (Fla. 1997) . . . 20
Bruce v. Estelle, 536 F.2d 1051, 1057, 1058 (5th Cir. 1976),
cert. denied, 429 U. S. 1053 (1977) . . . . . . . . . . 12
Buenoano v. Dugger, 559 So.2d 1116, 1119 (Fla. 1990) . . . 20

Buenoano v. Singletary, 74 F.3d 1078, 1084 (11th Cir. 1996) 20

California v. Ranmps, 463 U.S. 992, 998-999 . . . . . . . . 3
Cherry v. State, 544 So.2d 184, 187-188 (Fl a. 1989)

cert. denied, 494 U.S. 1090 (1990) . . . . ... 22
Cherry v. State, 659 So.2d 1069 (Fla. 1995) . . . . . . . 21
Childress v. Johnson, 103 F.3d 1221 (5th Cir. 1997) . . . . 5
Clisby v. Al abama, 26 F.3rd 1054, 1056-57 (11th Cir. 1994),

cert. denied, 513 U. S. 462 (1995 . . . . . .. . . 20
Cooper v. Giffin, 455 F.2d 1142, 1145 (5th Cr. 1972) . . 16
Cooper v. klahomn, 517 U.S. 348, 354 (1997) . . . . . . . 7
Correll v. Dugger, 558 So.2d 422, 426 (Fla. 1990) . . . . . 20
Drope v. Mssouri, 420 U S. 162 (1975 . . . . . . 6-7, 9-11
Engle v. Dugger, 576 So.2d 696 (Fla. 1991) . . . . . . . . 24

Fal | ada v. Dugger, 819 F.2d 1564, 1568, 1569 (1i1th Cir. 1987)
P 12N



Francis v. Dugger, 529 So.2d 670, 673 (Fla. 1988)

Gardner v. Florida, 430 U.S. 349, 357 (1977)

G ossman v. Dugger, 708 So.2d 249 (Fla. 1997)

Hance v. Zant, 981 F.2d 1180, 1183-84 (11th Cir. 1993)

Hei ney v. Dugger, 558 So.2d 398 (Fla. 1990) . . . . 21,

Hildwin v. Dugger, 654 So.2d 107 (Fla.),
cert. denied, 516 U. S. 965 (1995)

Hldwin v. State, 531 So.2d 124, 128 (Fla.1988),
affirmed, 490 U.S. 639 (1989) . . . . . . .

Hill v. State, 473 So.2d 1253 (Fla. 1985)

Hipp v. State, 650 So.2d 91, 92 (Fla. 4th DCA 1995)

21,

10-

Janmes v. Singletary, 957 F.2d 1562, 1572 (11th Cir. 1992) 8,

Jennings v. State, 583 So.2d 316, 321 (Fla. 1991)

Johnson v. State, 593 So.2d 206 (Fla. 1992),
cert. denied, 506 U S. 839 (1992)

Johnston v. Dugger, 583 So.2d 657, 662 (Fla. 1991)

King v. State, 597 So.2d 780, 782 (Fla. 1992)

Lara v. State, 464 So.2d 1173, 1175 (Fla. 1985)

LoBosco v. Thomas, 928 F.2d 1054, 1056-1058 (11th Cir.

Lopez v. Singletary, 634 So.2d 1054 (Fla. 1993)

Magill v. Dugger, 824 F.2d 879 (11th Cir. 1987)

Mason v. State, 489 So.2d 734 (Fla. 1986)

Medina v. State, 573 So.2d 293 (Fla. 1990)

Mendyk v. State, 592 So.2d 1076, 1080 (Fla. 1992)

1991)

3,

20

20

20

22

21

22

11

v

11

24

6

24

20

22

5

6

14

11

6

20



M ddl eton v. Dugger, 849 F.2d 491 (11th Cir. 1988)

MIller v. Dugger, 838 F.2d 1530, 1539 (11th Cir.),
cert. denied, 486 U. S. 1061 (1988) :

Mranda v. Arizona, 384 U S. 436 (1966)

Monge v. California, 118 S.Ct. 2246, 2252 (1998)

Moore v. Ballon, 658 F.2d 218, 229 (4th Cir. 1981)

Ni xon v. State, 572 So.2d 1336, 1340 (Fla. 1990),
cert. denied, 502 U S. 854 (1991) .

Nowi t zke v. State, 572 So.2d 1346, 1349 (Fla. 1990)

Osborn v. Shillinger, 861 F.2d 612, 628 (10th Cir.1988)

Pate v. Robinson, 383 U. S. 375 (1966)

People v. Hattery, 488 N E.2d 513 (IIl. 1985),
cert. denied, 478 U. S. 1013 (1986)

People v. Johnson, 538 N E.2d 1118 (IIll. 1989)

Provenzano v. Dugger, 561 So.2d 541 (Fla. 1990)

Puiatti v. Dugger, 589 So.2d 231 (Fla. 1991)

Reynolds v. Norris, 86 F.3d 796, 803 (8th Cir. 1996)

Rose v. State, 425 So.2d 521, 522 (Fla.),
cert. denied, 461 U. S. 909 (1983)

Rose v. State, 617 So.2d 291 (Fla. 1993)

Rose v. State, 675 So.2d 567 (Fla. 1996)

Rosier v. Florida, 655 So.2d 160 (Fla. 1st DCA 1995)

Stano v. State, 520 So.2d 278 (Fla. 1988)

State v. lLara, 581 So.2d 1288 (Fla. 1991)

Stephens v, State, 478 So.2d 419 (Fla. 3d DCA 1985)

6- 8,

10,

10,

23,

23,

17

16

15

16

11

23

11

24

20

12

22

24

21

24

21



Strickland v. Washington, 466 U.S. 668, 690-691 (1984) . . 19

Tillman v. State, 591 So.2d 167, 169 (Fla. 1991) . . . . . 3

Tingle v. State, 536 So.2d 202, 203 (Fla. 1988) . . . . 10, 11

Tonpkins v. Dugger, 549 So.2d 1370, 1373 (Fla. 1989),

cert. denied, 493 U. S. 1093 (1990) 20

United States v. Cronic, 466 U S. 648 (1984) . . . . . . 1, 5

United States v. Sanchez, 790 F.2d 245, 253-254 (2d Cir.),

cert. denied, 479 U.S. 989 (1986) . . . . . . . . . . 5
Vause v. State, 502 So.2d 511, 512 (Fla. 1st DCA (1987) . . 7
Wllie v. State, 600 So.2d 479, 482 (Fla. 1st DCA 1992) 7
Zapata v. Estelle, 588 F.2d 1017, 1021 (5th Cir. 1979) . . 9
STATUTES AND RULES
Fla. R App.P. 9.200(a)(1) . . . . . . . . . . . . . . . .. I
Fla.RCimP 3.210 . . . . . . . . . . . . . . . . . . .9 9

Vi



| NTRODUCTI| ON

The State has submtted its Answer Brief (“SAB”) in this
appeal from the circuit court’s sunmary denial of Rule 3.850
relief wi thout a hearing. We address here only those issues

raised by the State which we feel require rebuttal.

1. DI SCUSSI ON
PO NT |
Ni xon is Entitled to a Hearing on Hi s Claim

of Ineffective Assistance of Counsel
Under United States v. Cronic.

The State assails Nixon’s claim under United States v.

Cronic, 466 U.S. 648 (1984), on two untenable grounds. First,
it argues that this Court did not nmean what it said when it
directed Nixon to develop the claimin a Rule 3.850 Mdtion
Second, it proposes an unwarranted exception to the Cronic
standard for instances in which the State says that its case was
“overwhel m ng.”

This Court grappled with the Cronic issue through two
remands to the court bel ow on direct appeal. After unproductive
hearings in those remands, the Court concluded that the core
issue in the Cronic claim-- whether this defendant consented to
his |l awer’s concession of guilt -- could only be determ ned in
a Rule 3.850 proceeding in which evidence would be adduced

wi t hout the constraint of the attorney-client privilege. In



directing that course, this Court expressly noted the inconplete

hearing record on the remands. Ni xon v. State, 572 So.2d 1336,

1340 (Fla. 1990), cert. denied, 502 U.S. 854 (1991).  The

State’ s suggestion that the issue can now be resol ved without a
hearing is thus contrary to this Court’s consi dered concl usi ons,
not to nention the State’s own position on direct appeal:

[ TIhe state urges this Court to...refuse to

engage in speculation as to what occurred

off-the-record below and require appellant

to "ripen" his claimby alleging nonconsent

to his defense counsel's strategy pursuant

to a motion for post-conviction relief

wher eupon an on-the-record inquiry could

t hen be conduct ed.
State’s Answer Brief on Direct Appeal at 19; 3.850R 2891.

The State has tried to frame the issue in the context of
def ense counsel’s state of mnd; i.e., did Mchael Corin have
reasonabl e grounds to believe that Joe Nixon was guilty of
capital murder? Did he act in good faith in conceding guilt?
See, e.g., SAB at 35-36. The State neglects the crucial
questions: Did Joe N xon know that M chael Corin would concede
guilt and did Joe Ni xon agree to that course? Those questions
have not yet been answered, because no hearing has been had at
whi ch they m ght be asked.

The State m sunderstands a fundanental tenet of our
adversary system of crimnal justice: No |lawer, acting in the

best of faith or otherw se, can concede his client’s guilt

wi thout that client’s consent. Such a concession, being the



functional equivalent of a guilty plea, nust be acconpani ed by

t he unequi vocal consent of the accused. See Boykin v. Al abanm,

395 U.S. 238, 242-43 (1969). See al so, ABA Standards for
Crimnal Justice 4-5.2(a)(l)(the accused has the ultimte
authority to make certain fundanental decisions regarding the
case, including whether to plead guilty).

I n another attenpt to whittle away at Cronic, the State
urges that many deci sions cited by Ni xon are i napplicable sinply
because they are not capital prosecutions. See SAB at 32, n. 3.
Of course, courts have uniformy recognized that “death is
different,”?! but this is an odd point for the State to make. |If
anything, it suggests that the Cronic standard should be
mai ntained at its current level in capital cases, not dil uted.

Next, the State urges that in any event the Cronic clai mcan
be resolved without a hearing because the State’'s case agai nst
Ni xon was “overwhel mng.” See SAB at 34-35. The State relies

on excerpts fromPeople v. Johnson, 538 N.E. 2d 1118 (IIl. 1989),

to urge this Court to read Cronic narrowly and exclude Ni xon’s

1 Monge v. California, 118 S. Ct. 2246, 2252 (1998) (“Because the
death penalty is unique ‘in both its severity and its finality’
[citing Gardner v. Florida, 430 U.S. 349, 357 (1977)], we have
recogni zed an acute need for reliability in capital sentencing
proceedings.”); California v. Ranps, 463 U.S. 992, 998-999 (“the
qualitative difference of death from all other punishnments
requires a correspondingly greater degree of scrutiny of the
capital sentencing determ nation.”); Tillman v. State, 591 So. 2d
167, 169 (Fla. 1991)(“...death is a wuniquely irrevocable
penal ty, requiring a nore intensive |evel of judici al
scrutiny...”).




claim from its anbit. See SAB at 33-34. I n Johnson, the
I11inois Supreme Court distinguished its decision in People v.

Hattery, 488 N. E.2d 513 (Il1. 1985), cert. denied, 478 U.S. 1013

(1986), but not so nuch so as to renove Nixon's Cronic claim
fromthe influence of Hattery, in which defense counsel conceded
capital nmurder, with “no theory of defense” other than to prove,
by way of mtigation, that the defendant had been conpelled to
participate in the nurders. See 488 N.E.2d at 516. I n
contrast, Johnson’s counsel conceded the killing but strenuously
argued agai nst capital nurder, based on the | ack of the required
accompanying felony under Illinois |aw. He put on a case to
that effect at the guilt phase and continued that strategy into
t he penalty phase. In Johnson, the defense strategy was fully-
formed: to admt non-capital murder and di sprove capital nurder
at both phases of trial. N xon's counsel admtted the capital
murder and then, as we have already shown (see Initial Brief of
Appel l ant (“AB”) at 68-71), admtted sone of the aggravati ng
circunstances as wel | . There was no neani ngful defense, and
t hus Johnson has no applicability to this appeal.

Putting aside whether the State’'s proposed exception for
“overwhel m ng” cases even exists, our statement of the facts (AB
at 4-28) shows that this case would not qualify for such an
exception. For exanple, the State does not explain how Ni xon

coul d have singl ehandedly kidnapped Jeanne Bickner and driven



her to the crime scene in the MG which car -- the MG or the
Monte Carlo -- was actually used in the crinme, or why the police
initially suspected Joe Ni xon’s brother, John. Watever Nixon's
i nvol venent in the crinme, his |lawer could have contested the
charge of capital nurder based on these weaknesses and
di screpancies in the State's case, and others detailed in
Appellant’s Initial Brief, at 6-18.

Al t hough the State cites sone other cases that suggest a
sparing application of Cronic (see SAB at 33-35), those too are
di stingui shabl e? and certainly do not support the State's
proposition that, in a capital trial, defense counsel my
concede both guilt and aggravating circunstances wi thout a cl ear

showi ng of his client’s assent to such a course of action.

2 1n LoBosco v. Thomms, 928 F.2d 1054, 1056-58 (11th Cir. 1991),
def ense counsel “spoke extensively with LoBosco and his father
prior to initiating the strategy of convincing the jury that

LoBosco was being cooperative with the state’'s case.” The
def endant and his father had understood and agreed to the
strategy. Magi Il v. Dugger, 824 F.2d 879 (11th Cir. 1987),

supports Nixon’s clains (see discussion in text at 13-14).
United States v. Sanchez, 790 F.2d 245, 253-254 (2d Cir.), cert.
deni ed, 479 U.S. 989 (1986), is an atypical, non-capital case in
whi ch the defendant was tried in absentia. Defense counsel did
not concede guilt, but merely remained silent at trial. Hi s
client, who had junped bail, never appeared, and the |awyer
never di scussed strategy with the client. Ni xon, of course, was
available to M. Corin. The State’'s reliance on Childress v.
Johnson, 103 F.3d 1221 (5th Cir. 1997), is puzzling. The Fifth
Circuit acknow edged that “constructive denial [of effective
assistance] will be found when counsel fails ‘to subject the
prosecution’s case to neani ngful adversarial testing...’” 103
F.3d at 1228, citing Cronic, 466 U S. at 659.

5



PO NT |

The Cl ainms of Inconpetency to Stand Tri al

Under Pate and Drope are Properly Before This Court
and Shoul d Be Resolved in Ni xon's Favor,

Ei t her on the Record or After an Evidentiary Hearing

A. Procedural Bar

This Court has repeatedly heard conpetency clains in post-
conviction cases (see cases cited in AB at 30 n.12), but the
State chooses to rely on the fewtines the Court has declined to
do so (see cases cited in SAB at 56). The cases can be easily
reconcil ed, because when this Court has found a procedural bar,
t he conpetency issue had been addressed on direct appeal or in
other earlier proceedings, and thus assertion of the claim

anounted to re-litigation of an already exhausted claim?3

S In Lopez v. Singletary, 634 So.2d 1054 (Fla. 1993), the
def endant had rai sed the conpetency issue on direct appeal, and
this Court concluded, “Thus, this claimis procedurally barred
now, the substance of it having been found nmeritless on direct
appeal .” 1d. at 1057. The sanme occurred in Medina v. State, 573
So.2d 293, 295 (Fla. 1990) (“post-conviction proceedi ngs cannot
serve as a second appeal.”), and in Adans v. State, 456 So.2d
888, 890 (Fla. 1984) (conpetency appears to have been rai sed on
direct appeal). In Bundy v. State, 538 So.2d 445, 446-47 (Fl a.
1989), the issue had been addressed in earlier post-conviction
proceedi ngs; and in Johnston v. Dugger, 583 So.2d 657, 660,
there was an evidentiary hearing on conpetency. In Nixon's
case, the conpetency issue has never been aired, so the policy
consi derations against nmultiple determ nations of the same i ssue
do not conme into play. |In Johnson v. State, 593 So.2d 206 (Fl a.
1992), cert. denied, 506 U S. 839 (1992), the prisoner clained,
apparently under the Ei ghth Anendment and Ake v. Okl ahomn, 470
U S. 68 (1985), that he "was denied his right to the i ndependent
and conpetent assistance of a nental health expert." Johnson,
593 So.2d at 208. There is no indication that Johnson asserted
a due process claimlike Nixon’s under Pate v. Robinson, 383
US 375 (1966), or Drope v. Mssouri, 420 U S. 162 (1975).

6



Reliance on any of the State’'s cases as authority for dism ssal
of a conpetency cl ai mnot adjudi cated on direct appeal cannot be
squared with the numerous cases in which this Court has ordered
conpetency clainms to be heard on 3.850 notions when conpetency
was not raised on direct appeal. See cases cited in AB at 30
n.12.

If the conpetency claim has not been raised on direct
appeal, it is properly asserted in Rule 3.850 proceedi ngs under
basic principles of both state and federal law. Clains founded
on Pate and Drope derive from the due process clauses of the

Fifth and Fourteenth Anmendments. See Cooper v. Gkl ahomn, 517

U S. 348, 354 (1997); Pate, 383 U.S. at 378, citing Bishop v.

United States, 350 U.S. 961 (1956); Drope, 420 U.S. at 183. In

Fl orida, these clains of fundamental error may be raised at any

time. See Hipp v. State, 650 So.2d 91, 92 (Fla. 4th DCA 1995)

(“Notwi thstanding the |anguage of Rule 3.850, an error which
ampunts to a denial of due process can be raised for the first

time in a post-conviction proceeding.”) and the cases cited

therein. See also, WIllie v. State, 600 So.2d 479, 482 (Fla.

1st DCA 1992); Vause v. State, 502 So.2d 511, 512 (Fla. 1st DCA

(1987); Stephens v, State, 478 So.2d 419 (Fla. 3d DCA 1985).

Cf. Cooper, 517 U. S. at 354 n.4; Drope, 420 U.S. at 174 (“[We

Finally, Rosier v. Florida, 655 So.2d 160 (Fla. 1st DCA 1995),
i nvol ved convictions for grand theft and burglary, not capital
murder; significantly | ess was at stake there than here.

7



note that while proceedings under the Rule [of the M ssouri
Suprene Court regardi ng post-conviction proceedings] ‘ordinarily
cannot be used as a substitute for direct appeal involving nmere
trial errors or as a substitute for a second appeal,
nevertheless ‘trial errors affecting constitutional rights nmay
be rai sed [in post-conviction proceedi ngs] even t hough the error
coul d have been raised on appeal .’ Mo. Sup. Ct. Rul e
27.26(b)(3).").4

Claims of |ack of conpetency to stand trial thus should not
be procedurally barred when, as here, manifest record evidence
and post-conviction evidentiary proffers support them Such a
rule enbodi es sound policy. It is hard to justify denying
procedural safeguards to a putatively i nconpetent defendant who,
by definition, could hardly determ ne howto preserve that claim
at trial or on direct appeal. Cf. Pate, 383 U S. at 384 (“[I]t
is contradictory to argue that a defendant may be inconpetent,
and yet knowingly and intelligently waive his right to have a

court determ ne his capacity to stand trial.”). Accord, Drope,

4 The State relies upon a single sentence in Janmes v. Singletary,
957 F.2d 1562, 1572 (11th Cir. 1992) (“...Pate clainms can and
must be raised on direct appeal.”). SAB at 58. That reliance
is msplaced. First, the pronouncenent in Janes is a federa
court’s statenment, with no supporting argunent or authority, of
Florida law -- a statenent not binding on this Court. Second,
the pronouncenent is pure dictum as the Pate claim was not
contained in Janmes’ habeas petition. See 957 F.2d at 1572
Third, the language in Janes is not a correct statenment of
Florida law;, as the authorities in the text above denonstrate,
fundanmental due process clains may be asserted in Rule 3.850
proceedi ngs, even if they were not raised on direct appeal.

8



420 U.S. at 176-77, Zapata v. Estelle, 588 F.2d 1017, 1021 (5th

Cir. 1979).5

B. The Conpetency Clainms on the Merits

Under Pate, whenever circunstances raise a bona fide doubt
as to conpetency the trial judge has an obligation under the
United States Constitution to conduct an appropriate inquiry.
Florida has codified this duty (see Fla.R CrimP 3.210), but in
this case, the trial judge did not discharge it, even though
Ni xon spent virtually all of the trial hiding in his cell
barely dressed, asking for a black | awyer and a bl ack judge, and
ot herwi se behaving in a bizarre and irrational manner. Faced
with such a defendant, the trial judge did nothing nore than
interview himin his cell for a few mnutes, which fell far
short of the procedures required under the Florida rules and
Pate. See AB at 62-63; Fla.R CrimP. 3.210(b). The State
suggests that the trial judge was excused froma nore detailed
inquiry, either because of a cursory screening by Dr. Stinel in
the prior assault case (SAB at 63), or because of Dr. Ekwall’s

st at ement , made nonths before trial, that N xon was not

SI1f this Court elects to adopt a rule barring post-conviction
claims of inconpetency to stand trial, it should do so only
prospectively. Joe Ni xon should not be made to suffer the | oss
of this substantive claimas the result of the application of a
purported rule of procedural default that, heretofore, has not
been regularly applied.



i nconpetent (SAB at 60-61). Both suggestions are wong. “[A]
prior determ nation of conpetency does not control when new
evi dence suggests the defendant is at the current tine

i nconpetent.” Nowi t zke v. State, 572 So.2d 1346, 1349 (Fla.

1990). Cf. Tingle v. State, 536 So.2d 202, 203 (Fla. 1988) (“The

trial judge s independent investigation was not sufficient to
ensure that Tingle was not deprived of his due process right of
not being tried while nentally inconpetent.”)

Because the facts here mirror those inPate, the result here
is controlled by Pate. G ven the substantial tine between the
trial and these post-conviction proceedings, the appropriate
remedy is a new trial with a conpetency determnation in
accordance with the rules, since a retroactive conpetency
determ nation would be insufficient on this record. See Hill v.
State, 473 So.2d 1253 (Fla. 1985); Pate, 383 U.S. at 377; Drope,

420 U.S. at 183.°

6 In Drope, the Suprene Court hel d:

The question remai ns whether Petitioner’s due process
ri ghts woul d be adequately protected by remandi ng the
case now for a psychiatric exam nation ainmed at
est abli shing whether petitioner was in fact conpetent
to stand trial in 1969. G ven the inherent
difficulties of such a nunc pro tunc determ nation
under the nost favorable circunstances, we cannot
concl ude that such a procedure woul d be adequat e here.
The State is free to retry petitioner, assum ng, of
course, that at the time of such trial he is conpetent
to be tried.

Drope, 420 U.S. at 183 (citations omtted). Cases in which this
Court has reached the nmerits of conpetency clainms have not

10



Furthernmore, Joe Ni xon had a right under the United States
Constitution and Florida law not to be tried while inconpetent.

See Drope; Nowitzke v. State, 572 So.2d at 1349; Tingle v.

State, 536 So.2d at 203. As to that claim even the State
concedes Nixon’s entitlement to an evidentiary hearing to
determ ne conpetency if he has raised a substantial and
| egiti mate doubt about the issue. See SAB at 58-60. We part
conpany with the State, however, on the necessity for and scope
of that hearing. For the reasons already stated, Nixon has
rai sed substantial and | egiti mate concerns sufficient to warrant
a hearing. And at that hearing, the court nust consider all
avai |l abl e evi dence.

Citing James v. Singletary, the State suggests otherw se:

that the post-conviction court should ignore trial record
evi dence of inconpetency in a nunc pro tunc hearing. SAB at 57-
58. This defies |law, common sense and experience. If a
retrospective conpetency determ nation is to be nmade despite the
probl ematic nature of such determ nations (see note 6 supra),

the trial court cannot keep one eye closed; it nust consider all

al ways resulted in the sanme type of hearing or adjudication.
Conpare, for exanple, Hll v. State, 473 So.2d 1253, 1259 (Fl a.
1985) (nunc pro tunc determ nati ons of inconpetency not favored;
new trial the appropriate remedy), with Mson v. State, 489
So.2d 734 (Fla. 1986) (remanded for nunc pro tunc determ nation

of conpetency). However, this Court has recognized, as have
others, that retrospective determ nations of conpetency are
hi ghly problematic. See Hill, 473 So.2d at 1259; Drope, 420

US at 183; Pate, 383 U S. at 377.
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avai | abl e probative evidence -- evidence inthe trial record and
evi dence subsequently adduced; the hearing cannot proceed in a
vacuum devoi d of contenporaneous trial evidence. See Reynolds
v. Norris, 86 F.3d 796, 803 (8th Cir. 1996) (“Wen determ ning
whet her a nmeani ngful hearing may be held, we look to the
exi stence of contenporaneous nedi cal evidence, the recoll ections
of non-experts who had the opportunity to interact with the
def endant during the relevant period, statenents by the

defendant in the trial transcript, and the exi stence of nedi cal

records.”); Bruce v. Estelle, 536 F.2d 1051, 1057, 1058 (5th

Cir. 1976) (court relied onthe trial transcript), cert. deni ed,

429 U.S. 1053 (1977); Fallada v. Dugger, 819 F.2d 1564, 1568,

1569 (11th Cir. 1987) (“A Pate analysis nmust focus on what the
trial court did.”).

The court below erred in dismssing, out-of-hand, N xon's
claims of inconpetency to stand trial. |[If the court could not
resolve those clains in Nixon' s favor by reference to the trial
record, which we submt it could and shoul d have done (and whi ch
this Court should now do), it nust hold an evidentiary hearing
to determ ne Ni xon's conpetency clainms. For even if this Court
were to hold that the record al one does not support a finding of
i nconpetency under Pate, it does not follow that the record
shows that Ni xon was actually conpetent under Drope. Such a

finding can only occur after an evidentiary hearing at which the

12



def ense may present evidence of inconpetency, and the penalty
phase trial expert evaluations, upon which the State now relies
(see SAB at 44-46), can be tested in light of the trial record
and the post-conviction record, including the nental health
eval uations proffered in the Rule 3.850 proceedi ng. See Fall ada

v. Dugger, 819 F.2d at 1568 n.1 (citing Adans v. Wainwright, 764

F.2d 1356, 1360 (11th Cir. 1985), cert. denied, 474 U.S. 1073

(1986)) .

PO NT 111

Ni xon I's Entitled to a Hearing to Denonstrate
The Validity of His Clains of Ineffective Assistance
Under Strickland v. WAshington

A | neffective Assistance at the CGuilt Phase

1. Guilt Phase |Issues In Cenera

We wi || not engage here in a battle pitting the State’'s view
of the facts against ours. Fundanentally, we disagree not only
on the facts, but also on the effect that the concession of
guilt and defense counsel’s failure to contest even a single
issue at the guilt phase had on the outcone of this capital
trial.

We did not set forth the many discrepancies between the
State’s case and the evidence -- both available at the tinme of
trial and adduced afterwards -- for the purpose of denonstrating

beyond a reasonabl e doubt that Joe Ni xon was innocent. Ni xon
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need not satisfy such a burden to obtain the relief he now
seeks. We set forth the discrepancies to show that defense
counsel’s concession of guilt and failure to test the State’'s
case prejudiced N xon by making it inpossible for the jury to
reach any verdict other than that Joe Ni xon was gquilty of
capi t al mur der, al though such a wverdict was far from
i ncont est abl e.

Def ense counsel’s concession at the guilt phase took on
added signi ficance because it left the State’'s case -- including
proof of aggravating circunmstances -- wholly unquestioned, and
thus tilted the scales toward death in the penalty phase.

Magi I | v. Dugger, 824 F.2d 879 (11th Cir. 1987), cited by the

State, explains how a guilt concession can result in an
i mper m ssi bl e death sentence:

Pierce [defense counsel] <conceded in his opening
argunment that Magill had killed Ms. Young. Thus, it
was apparent early in the guilt phase that the jury's
choi ce even at that stage was between a conviction for
capital murder and a conviction for a | esser degree of
murder entailing life inprisonnment. The distinction
between the two phases of this trial was blurred
further by the fact that Pierce spent nuch of his tine
during the guilt phase arguing that Mugill’'s life
shoul d be spared. Under these circunstances, it is
likely that events during the guilt phase had an
unusual ly strong inpact on the outcome of the penalty

phase.
824 F.2d at 888-889. In Magill, the Eleventh Circuit granted
relief and ordered a new sentencing proceeding. Id. at 896

This Court should at | east do |i kewi se. The concessi on here was
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nei ther harm ess nor non-prejudicial. It left the jury with
little to do but convict Joe Ni xon of nmurder and then sentence

himto die.

2. Failure to Suppress the Confession

In asserting that defense counsel was not ineffective in
failing to nove to suppress Nixon's confession, the State
confuses two issues: first, whether counsel acted reasonably in
not chall enging the confession; second, whether the trial judge
woul d have acted reasonably in rejecting such a chall enge.

The starting point of Sixth Amendnent analysis is that
def ense counsel is supposed to act as advocate for the
def endant, pursuing clains that have a reasonable chance of
prevailing and of inmproving the defendant’s case, not
di sregardi ng cl ai ns whenever there is al so a chance they may not
prevail . The effectiveness of Nixon's trial representation
depends upon whether his |awer nmade a reasonabl e professional
judgnment to forgo challenging his confession in |ight of the
i nformati on he had about Ni xon’s inpaired capacity to understand

and waive his rights under Mranda v. Arizona, 384 U S. 436

(1966), and resist police interrogation. This issue cannot be
resolved by |ooking at the record nmade in the absence of any

def ense presentation of evidence ained at suppressing the
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confession and then announcing -- unsurprisingly -- that the
conf essi on appears adm ssible on that record.

Regardl ess of the varying |1 Q nunbers,’ defense counsel had
good reason to believe that Ni xon’s intelligence was margina
and his enotional state precarious. His own experts
characterized Ni xon as “borderline” (see A-352), and N xon was
so unstable in the days leading up to the crime that he had
tried to get hinmself arrested beforehand (see R 776-86),
suggesting that he was susceptible to confessing to just about
anyt hi ng. Defense counsel had represented Ni xon in the previous
case in which his conpetency canme into question. See AB at 23.
He knew of these factors and tried to use themin mtigation at
t he penalty phase. He should have used themfromthe outset to
suppress the confession.

And t he confession could have been suppressed. Confessions
have been questioned on the basis of the kinds of factual
information that N xon’s | awer had but failed to foll ow up and

present. See, e.g., Cooper v. Giffin, 455 F.2d 1142, 1145 (5th

Cir. 1972) (nental retardation can render a defendant incapable

of intelligently waiving his Mranda rights); More v. Ballon,

658 F.2d 218, 229 (4th Cir. 1981) (yout hful ness and

schi zophrenia can conmbine to invalidate the waiver); Mller v.

" The State’'s references to differing 1Q scores in Nixon's
institutional history (see, e.g., SAB at 21, 23 and 24)
underscore the need for an evidentiary hearing to resolve this
cruci al issue.
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Dugger, 838 F.2d 1530, 1539 (11th Cir.)(“[Mental illness is
certainly a factor that a trial court should consider when
deciding on the validity of a waiver. If a defendant cannot
understand the nature of his rights, he cannot waive them

intelligently.”), cert. denied, 486 U S. 1061 (1988).

B. | neffective Assistance at the Penalty Phase

Al t hough the State |argely concedes the need for a hearing
as to whether Nixon’s trial counsel unreasonably failed to
present mtigation evidence (SAB at 69), it asserts that the
court below correctly denied Nixon’s claim of penalty phase
ineffective assistance without a hearing because, according to
the State, Ni xon cannot show prejudice (SAB at 70-73). The
State thus tries an end run around the well-settled requirenent
of an evidentiary hearing in cases like this one, where the
def endant raises legitimte i ssues about the adequacy of penalty
phase representation.

To determ ne whether Nixon’s | awyer conducted a reasonabl e
investigation, the trial court nust first decide whether an
investigation would Ilikely have uncovered the material now
cl ai med to have been overl ooked. Then, it nust deci de whether
the failure to put the evidence before the jury was a reasonabl e

tactical choice. Mddleton v. Dugger, 849 F.2d 491 (11th Cir.
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1988) . The State all but concedes the need for a hearing on
this score:

Because there has been no evidentiary hearing in
this case, it is not clear fromthis record whether
in fact, Attorney Corin knew of the matters alleged in
the notion pertaining to the abuse and deprivation
suf fered by Appell ant.

SAB at 69.
An evidentiary hearing wll answer crucial questions:
whet her counsel knew of the abuse and deprivation; if so,

whet her he had a reasonable basis for not presenting this
i nformation; whether he provided the information to his experts
and how they considered it;® whether he understood the neaning
of his experts’ interpretation of Ni xon' s psychol ogical profile
and whet her he discussed how best to use that information at
trial; why he stated that there was “sone organic problemin

the famly” (R 1032) yet did little with the information;?

8 The opinions of the post-conviction nental health experts who
eval uated Ni xon controvert those of the trial w tnesses, Drs.
Ekwal | and Doerman. Only an evidentiary hearing can deterni ne
t he i npact of |ong-termphysical, enpotional and sexual abuse and
the other factors brought to the attention of the post-
conviction experts but unknown to the doctors who participated
in the trial. The abuse is not “renote,” as contended by the
State (SAB at 71). Dr. Henry Dee stated, “Some of the nost
vital facts were unknown by the prior exam ners, anong them
Ms. Nixon s al cohol ingestion during pregnancy, the high |evel
of brutality, neglect, and hunger experienced in the N xon home,
the Il ong-termrape and sexual abuse suffered by Joe N xon.” (Dee
Report at 8, 3.850 R 726; A-140).

°® Counsel’ s statenent suggests that he knew of serious probl ens

in the Nixon famly background; it refutes the State’'s
specul ation (SAB at 69) that he had “no reason to suspect such
[ abuse and deprivation] existed.” H's own exhibits put him on

18



whet her he di scussed with the experts the need to investigate
t he organic problens and whether he had a reason not to pursue
such investigation; and whether he sinply did not have tinme to
deal with these issues.! Speculation by the State will not do;
the proffered mitigation evidence here is substantial and was
avai l able to counsel at trial. Only after key questions are
answered can a court decide whether counsel conducted an
adequate investigation and made reasonable tactical choices.
“[S]trategic choices made after | ess than conpl ete i nvestigation
are reasonable precisely to the extent that reasonable
pr of essi onal j udgment s support t he limtations on

investigation.” Strickland v. Washi ngton, 466 U.S. 668, 690-91

(1984).

notice. Exhibit 12: a statenment of Nixon’s parents, indicates
that their discipline of himconsisted of “whipping and tal king
to.” Exhibit 13: “...famly can’t visit, but they haven't even
wittento him” Exhibit 14: father “did not know how to handl e
his children except by whi pping them” the two ol dest children,
both girls, have run away from hone, and the parents
“communi cate very poorly with their children and have little
know edge or skills in the difficult art of parenting.” Exhibit
19: an “unconcerned and m sunderstanding father.” Exhibit 23:
“Three other Nixon children are known to DYS. A contributing
factor to the children’s probl ens was reported by the DYS wor ker
to be the parent’s lack of wunderstanding the inportance of
provi di ng adequate supervision, and basic principals [sic] of
parenting.”

10 Counsel said that his preparation tine for the trial was
“probably shockingly little” (SR 48), that the case was a “very
heavy burden,” and that “[t]here are a lot of strategic
deci sions here that are going to have to be made, and | don’t
want to have to make themin a three day period of tine.” (R
927) .
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The State’'s attenpt to avoid a hearing by arguing |ack of
prejudice -- that nothing counsel could have done would have
saved his client -- begs crucial questions: Wat infornmation
woul d counsel have adduced and how woul d that have affected the
out conme? The State lists distinguishable cases in which
def endants lost their penalty phase clains of ineffective

assi stance (nost after evidentiary hearings) (SAB at 72),'! and

11 None of the State's cases show circunstances |ike those
al | eged here. G ossman _v. Dugger, 708 So.2d 249 (Fla. 1997)
(evidentiary hearing; counsel’s testinony reveal ed a reasonabl e
basis for not calling certain witnesses); Breedlove v. State,

692 So.2d 874, 876-77 (Fla. 1997) (evidentiary hearing; famly
background w tnesses would have divulged harnful material and
opi nions of original nental health experts were unchanged by new
evidence); King v. State, 597 So.2d 780, 782 (Fla. 1992)
(evidentiary hearing; risks justified counsel’s decision not to
present proffered evidence); Mendyk v. State, 592 So.2d 1076,

1080 (Fla. 1992) (summary determ nati on; no show ng of chil dhood
physi cal or sexual abuse.); Puiatti v. Dugger, 589 So.2d 231
(Fla. 1991) (summary determ nation; at trial defendant argued he
had a good fam |y background, in post-conviction he tried to
show the opposite; nmost of the proffered evidence had been
presented to the jury.); Buenoano v. Dugger, 559 So.2d 1116,

1119 (Fla. 1990) (sunmmary determnation in state court, but
federal court held wevidentiary hearing finding interna

conflicts and untruths in petitioner’s background evi dence. See
Buenoano v. Singletary, 74 F.3d 1078, 1084 (11th Cir. 1996));
Correll v. Dugger, 558 So.2d 422, 426 (Fla. 1990) (summary
determ nation; counsel had a “good tactical reason” not to
stress newly proffered evidence of drug and al cohol abuse since
def endant was nmaintaining his innocence and evidence of
subst ance abuse would hurt him defendant testified at trial

that “he was close to and loved his father [but] Correl now
al | eges an abusive upbringing, with his deceased father as the
cause of his m sery.”); Tonpkins v. Dugger, 549 So.2d 1370, 1373
(Fla. 1989) (evidentiary hearing; the nature, extent and effects
of the alleged child abuse and substance abuse are not
di scussed. ), cert. denied, 493 U. S. 1093 (1990); Francis V.
Dugger, 529 So.2d 670, 673 (Fla. 1988) (evidentiary hearing;
famly w tnesses’ testinony not only renote but inconsistent
concerni ng childhood abuse); disby v. Alabam, 26 F.3rd 1054,
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it disregards the cases nore simlar to this one in which

evidentiary hearings were held. Cherry v. State, 659 So.2d 1069

(Fla. 1995); Heiney v. Dugger, 558 So.2d 398 (Fla. 1990);

Hildwin v. Dugger, 654 So.2d 107 (Fla.), cert. denied, 516 U. S.

965 (1995); State v. Lara, 581 So.2d 1288 (Fla. 1991); and Rose

v. State, 675 So.2d 567 (Fla. 1996).

For exanple, as here, in Hldwin defense counsel had
presented some w tnesses at the sentencing hearing, but the
mtigation testinmony was “quite limted,” showing only “that
Hildw n's mother died before he was three, that his father
abandoned hi mon several occasions, that Hildw n had a substance
abuse problem and that Hldwin ‘was a pleasant child and is a
nice person.’” 654 So.2d at 110 n.7. After a post-conviction
hearing, this Court ruled that *“counsel’s errors deprived

Hildwin of a reliable penalty phase proceeding...,” because the

evidentiary hearing showed:

(1) that Hldwin nmrdered Cox while under the
i nfluence of extrene nental or enotional disturbance,
and (2) Hildwin's capacity to appreciate the
crimnality of his conduct or to conform his conduct
to the requirenments of | aw was substantially inpaired.
Both experts al so recogni zed a nunber of nonstatutory
mtigators: (1) Hildw n was abused and negl ected as a
child; (2) Hildwin had a history of substance abuse;

1056-57 (11th Cir. 1994), cert. denied, 513 U S. 462 (1995)
(evidentiary hearing in district court; defendant’s new expert
“admtted to reaching ‘nmuch the same result’” as the tria
expert; new expert testified that defendant “is not even mldly
retarded.”); Hance v. Zant, 981 F.2d 1180, 1183-84 (11th Cir.
1993) (evidentiary hearing; counsel’s decision to defer to his
client’s wishes not to contact famly was reasonable).
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(3) Hildwin showed signs of organic brain damage; and
(4) HIldwin perfornms well in a structured environnment
such as a prison. In addition, Hldwin presented
substantial lay testinony regarding mtigation which
was not presented at sentencing.

654 So.2d at 110. Cherry, Heiney, Lara and Rose are equally

di spositive of Nixon's entitlenent to a hearing and, ultinmtely,
to relief. In each case, the severity of the crime is
i ndi stinguishable fromthis case,!? yet in each case this Court
ordered an evidentiary hearing on the penalty phase cl ai ns.

The State suggests that trial counsel would have achieved
little by “sanitizing” Joe Nixon, SAB at 79. This fails to
address our argunment, which arises from trial counsel’s
denoni zi ng of Joe Ni xon. This is not a case where a trial
counsel nade a few isolated inproper statenents; instead his
comments assured a death sentence at every turn. He excoriated
his client and drove hone damagi ng evidence with argunent that

went far beyond any strategy of being honest with the jury.13

12 Cherry beat his female victimto death. Cherry v. State, 544
So.2d 184, 187-188 (Fla.1989), cert. denied, 494 U.S. 1090
(1990). Heiney commtted a savage nurder with a claw hamrer.
Hei ney, 558 So.2d at 399. Hildwin “raped, and slowy killed his
victin’ by strangul ation, making her “‘acutely aware of [her]
i npendi ng [death].’” Hldwin v. State, 531 So.2d 124, 128
(Fla.1988), affirmed, 490 U. S. 639 (1989). Lara's doubl e nurder
i ncluded both a shooting victimand a victimwhom he raped and
bound and gagged before killing with a serrated knife. Lara v.
State, 464 So.2d 1173, 1175 (Fla. 1985). Rose killed an eight-
year old girl with a hammer and dunped her nude body in a canal.
Rose v. State, 425 So.2d 521, 522 (Fla.), cert. denied, 461 U. S.
909 (1983).

BThe State clains that defense counsel “said nothing to distance
hi msel f” from appellant, or to “dehumani ze” him that he never
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And any nental health “strategy” was devastated by relentless,
unwar ranted, and unsubstantiated elicitation of his client’s
|ack of renmorse, |lying nature, future dangerousness and
i ncapacity for rehabilitation. See AB at 73-75.

Osborn v. Shillinger, 861 F.2d 612, 628 (10th Cir. 1988),

is nmore directly on point. There counsel “made public
statenments to the effect that OGsborn was not anenable to
rehabilitation,” and his argunents in the sentencing proceedi ng

stressed the brutality of the crinmes....Counsel described the

crimes as horrendous.’” 1d. (Enphasis in original.) N xon's
| awyer did the same. The State seeks to distinguish Osborn (SAB
at 79, n.7) by arguing that N xon's |awer did not |abel his
client an “animal” or a “shark.” Instead, he called him an
“ogre,” (R 674), so the State’'s distinction lacks a

di fference. 14

told the jury that Nixon is “worthless,” or that he was only
reluctantly representing him SAB at 78. Counsel began his
penalty phase closing argunment, “The fact that | represent Joe
Elton Ni xon does not nmean that | don’t have normal human
feelings.” R 1019. He stated that Ni xonis a person who t he nent al
heal t h experts “pretty much concl uded” was not a “wort hwhi | e human
being.” R 1025.

4 The State also cites Davis v. Executive Director, 100 F.3rd
750 (1996), cert. denied, 117 S.Ct. 1703 (1997). SAB at 79 n. 7.
But Davis’ attorney’s statenments did not stress the brutality of
the crines. 1d. at 759. Moreover, the Davis court found, after
an evidentiary hearing, that counsel nade “an infornmed tactical
decision not to use the evidence...because of its potenti al

detrinental effect...” People v. Davis, 849 P.2d 857, 861
(Colo. Ct. App. Div. Il 1993), aff’'d, 871 P.2d 769, 774 (Col o.
Sup. Ct. (en banc) 1994). The federal court concurred, 100 F. 3d
at 762: “[T]estimony from famly menbers was fraught wth
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Finally, the State m sconstrues the case | aw applicable to
the findings of Drs. Dee, Keyes and Whyte and of the mtigation
evi dence. The cases the State cites (SAB at 75), Stano v.

State, 520 So.2d 278 (Fla. 1988), Provenzano v. Dugger, 561

So.2d 541 (Fla. 1990), Engle v. Dugger, 576 So.2d 696 (Fl a.

1991), and Turner v. Dugger, 614 So.2d 1075 (Fla. 1992), do not

apply.*® Although nerely securing an expert who differs with one
who testified at trial mght not, of itself, underm ne
confidence in trial counsel or his expert (Engle, 576 So.2d at

701), in this case the original experts did not know the history

peril....”). Davis confirms the necessity of an evidentiary
hearing to determ ne whether Nixon’s | awer acted reasonably in
not presenting mtigating evidence and presenting harnfu
evi dence and argunent.

15 The State’s cases are inapposite. In both Stano, 520 So.2d
at 281, and Turner, 614 So.2d at 1079, the collateral
proceedi ngs di scl osed only differing expert opinion based on the
sane evidence of which the original experts were aware. In
Provenzano, the defendant conplained of counsel’s failure to
provide nental health and famly mtigation evidence, but such
evi dence had been submtted at the guilt phase of the trial in
trying to prove insanity, so it would have been cunulative to

repeat the evidence 1in the penalty phase. Mor eover,
Provenzano’s new expert gave the sanme opinion that the previous
experts had given at the guilt phase of the trial. Nothing new
had been overl ooked. 561 So.2d at 546. |In Jennings v. State,

583 So.2d 316, 321 (Fla. 1991), the court found after an
evidentiary hearing that the proffered evidence was cunmul ative
of what was presented at trial. In Johnston v. Dugger, 583
So.2d 657, 662 (Fla. 1991), where the defendant clainmed that
counsel should have introduced evidence of child abuse, counsel
testified at an evidentiary hearing that the defendant’s famly
woul d not help him though sone testified. In Rose v. State,
617 So.2d 291, 295 (Fla. 1993), the court found, after an
evidentiary hearing, that counsel did not contact fam |y nenbers
because defendant indicated that his famly would not be
hel pful .
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that collateral counsel has gathered and which the post-
conviction experts say is of wvital inportance to a proper
eval uation. Drs. Dee, Keyes and Whyte have di sagreed with the
original experts based on their own findings and crucial
background facts that Drs. Ekwall and Doerman could have had,
but did not have. Nixon is entitled to a hearing to at which

the court may consider these new opinions.

LT CONCLUSI ON

For all of the foregoing reasons, as well as those stated
in the Initial Brief of Appellant, Appellant Joe Elton Ni xon
respectfully requests that this Court enter an Order in accord
with the Request for Relief as stated in his Initial Brief at

page 100.

Dat ed: Oct ober 23, 1998

Respectfully submtted

JONATHAN LANG

Attorney for Appellant Joe Elton Ni xon
1114 Avenue of the Anericas, 44th Fl oor
New Yor k, NY 10036-7794
212-626-4204; Fax: 212-626-4120
Fl orida Bar No: Admtted pro hac vice
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