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1
PRELIMINARY STATEMENT

This Reply Brief of Appelant is in response to the State of Florida's Response
to Amended Petition for Writ of Habeas Corpus (the “Response’) filed on August 20,
2002. In this response, Appellant will address only two issues raised in the State’s

Response.

CLAIM |
THE APPRENDI/RING ISSUE

The effect of Ring v. Arizona, 122 S. Ct. 2428 (2002) on Florida law is

presently before this court in the King v. Florida, No. SC02-1457 (2002) and Bottoson

v. Florida, No. SC02-1455 (2002) cases. Accordingly, appellant Joe Nixon agrees with
the State that it would be premature to argue that Florida' s sentencing procedures are

invalid under Apprendi v. New Jersey, 530 U.S. 466 (2002).

Therefore, Nixon requests leave of this court to brief his Apprendi clam when
that course appears appropriate after this court has issued decisions in the King and

Bottoson cases.



CLAIM I
THE MENTAL RETARDATION ISSUE

Nixon is entitled to the congtitutional prohibition against imposing the death

penalty on the mentally retarded of Atkinsv. Virginia, 122 S. Ct. 2242 (2002), because

the record clearly demonstrates that he is mentaly retarded. Execution of such an
individual violates the Eighth and Fourteenth Amendments to the United States
Congtitution, and Florida's Consgtitutional and statutory law.

The State offers no legal argument in response to Nixon's clam and merely
presents a factual dispute based on two 1Q tests, which, on their face, cannot offer any
meaningful standard of reliability. In support of this Claim, Appellant submits herewith
the affidavit of Dr. Denis William Keyes (the “Keyes Aff.”).

The first 1Q test conducted at the Dozier School for Boys was not even
conducted by a qualified professional and is so clearly flawed that it cannot meet any
standard of reasonableness for the purposes of relying on its results. (Keyes Aff. § 3).
Moreover, it was conducted at a facility infamous for its egregious treatment of its
charges. The only other 1Q test the State relies upon is equaly unreliable on its face:
“[al psychological screening is based upon a necessarily brief (15 to 30 minute) and
narrowly focused clinical interview. It is not, and should not be, a substitute for a

psychological evaluation.” Defense Trial Exhibit 39. As such, the only reliable tests

before this court indicate that Nixon is mentally retarded and is not a borderline case.

See Appellant’s Amended Petition for Writ of Habeas Corpus, pp. 8-10.

In the aternative, Nixon is, at the very least, entitled to a hearing on this issue.
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Upon a writ of habeas corpus to the Florida Supreme Court, the court has the power
to refer the matter to a circuit judge to make findings and recommendations on the
issues tendered by the pleadings where “the determination of factua questions are

necessary to afina decision and judgment”. Sneed v. Mayo, 66 So. 2d 865, 874 (Fla.

1953) (explaining that when there is a dispute as to the truth or falsity of the charges
respecting the aleged violation of constitutional rights of petitioner, as to which the
officia court record is entirely silent, the cause should be set down for a hearing on
the merits). Moreover, to do otherwise would violate federal due process. See Ford
v. Wainwright, 477 U.S. 399 (1986). The Supreme Court of the United States has held
that it is unconstitutional to impose the death penalty on the mentally retarded. See
Atkins, 122 S. Ct. 2242. Furthermore, this court has recognized the retroactive
application of a new rule of law that originates in the United States Supreme Court or
the Forida Supreme Court, is constitutional in nature, and has a fundamental

significance. See Ferguson v. State of Florida, 789 So. 2d 306, 310 (Fla. 2001). In

this case, petitioner Nixon is dleging a violation of his constitutional right not to be
executed because he is mentally retarded. The holding in Atkins is anew constitutional
rule with fundamental significance that should be given retroactive effect because
Nixon was never given achanceto affirmatively prove his mental retardation during the
course of his trid. Moreover, Nixon has provided sworn testimony discrediting the
reliability of the only two 1Q tests cited by the State. Therefore, the issue of mental
retardation should be remanded for a determination of the factual questions necessary

to a proper final decision and judgment.



CONCLUSION

For al of the foregoing reasons, Petitioner Joe Elton Nixon respectfully urges

the court to grant habeas corpus relief.
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