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PRELI M NARY STATEMENT

Throughout this brief, undersigned counsel will cite to the
transcripts of Petitioner's jury trial by using the designation
[T:]. Pages in the remainder of the record on appeal wll be
i ndi cat ed by using vol unme nunbers foll owed by the page nunber, for

exanpl e [ V2: 333].



STATEMENT OF THE CASE

Inthe CGrcuit Court for Pol k County, a grand jury, on January
8, 1982, returned an indictnent charging Petitioner, Ceasar H.
Robi nson, with first degree nurder, count one, and attenpted first
degree murder, count two. [V1:3-4] Petitioner allegedly conmtted
t hese of fenses on Decenber 5, 1981. [V1:3] Following jury verdicts
of guilty of the charged offenses, the trial court sentenced
Petitioner tolife and twenty years inprisonnent for counts one and
two, respectively. [V1:11-15]

On July 25, 1996, Petitioner filed a notion for post-convic-
tion relief. [V1:151-61] In this notion, Petitioner maintained
that he was entitled to a new trial based on newy discovered
evi dence. [V1:155-77] The trial court, the Honorable E. Randol ph
Bent | ey presiding, conducted an evidentiary hearing on this notion
on March 21, 1997. [V2:168-218] The trial court granted the notion
and entered a lengthy witten order. [V2:220-226] The state filed
a notice of appeal. [V3:353] On May 22, 1998, the Second District
Court of Appeal reversed the trial court order granting a new

trial. State v. Robinson, 711 So. 2d 619 (Fla. 2d DCA 1998)

Petitioner filed a notice to invoke this court's discretionary
jurisdiction. On January 5, 1999, this court accepted jurisdic-

tion.



STATEMENT OF THE FACTS

|. Facts Presented at Hearing on Post-Conviction Mtion

I n 1996 Petitioner net Wlbert Hollins at Avon Park Correc-
tional Institution. [V2:172,175, 181-82,190] Petitioner had never
met M. Hollins previously. [V2:173, 176] Because he recogni zed
Petitioner's name, M. Hollins indicated to Petitioner that he had
met Bernadette Francis, one of the victins in Petitioner's case.
[V2:174,190] M. Hollins recognized Petitioner's name because it
was unusual . [V2:190]

M. Hollins al so knew Abel Francis, the other victi mwho died.
[ V2: 176] M. Hollins nmet M. Francis in 1974 or 1975 when M.
Hollins helped M. Francis with his car. [V2:176] M. Hollins
testified he immedi ately becane friends wwth M. Francis because
M. Hollins did not accept any noney in exchange for his assis-
tance. [V2:176] M. Hollins often visited M. Francis at his hone
in Wnter Haven, and M Francis would stop by M. Hollins'
residence in Riviera Beach in South Florida. [V2:176] During one
of these visits in Riviera Beach, M. Hollins met Ms. Francis, who
at that tine had the | ast nanme of Janes. [V2:177,178,186-87] M.
Francis and Ms. Francis were on their way to Mam . [V2:187] M.
Hollins saw Ms. Francis about six or seven tines. [V2:188]

In 1989 M. Hollins met by chance Ms. Francis in Brooklyn, New
York. [V2:177-78, 181] M. Hollins was wal king down the street
| ooki ng for soneone when he saw Ms. Francis in front of a resi-

dence. [V2:177-78,192-97] Ms. Francis indicated that M. Francis



had been shot and killed and that she had also been shot.
[V2:178,197-98] After M. Hollins asked what had happened, M.
Franci s i ndi cated she had awaken in a dark room and di scovered she
and M. Francis had been shot. [V2:179,198-99] M. Francis said
she did not see who shot her, but she nonethel ess clainmed that
Petitioner was the perpetrator, namng him by nane. [V2:179, 180-
81, 198-99] In addition, Ms. Francis told M. Hollins that her
daughter had lied in court about the shooting. [V2:201] Ms.
Francis told M. Hollins that Petitioner was her ex-husband, that
she got involved with himjust for his noney, and that she took all
hi s savings and gave it to M. Francis. [V2:179-80,199] Petitioner
was born in 1917 and was nuch ol der than Ms. Francis. [V1: 3, V2: 180]

M. Hollins had not seen Ms. Francis since the neeting in New
York. [V2:182] M. Hollins described Ms. Francis as a bi g woman who
wore a wig and gl asses. [V2:182] M. Hollins said Ms. Francis was
a Jamai can, but she did not talk |like a Jamaican. [V2:182] One of
her fingers was "stiff." [V2:182] M. Hollins testified he was
willing to testify at a new trial if one were granted in Peti-
tioner's case. [V2:182-83] He denied that he was prom sed anyt hi ng
for his testinony. [V2:183] Petitioner testified he did not
promse M. Hollins anything in exchange for his assertions.
[V2:174] M. Hollins was serving a life sentence. [V2:185]

Ms. Francis testified that she did Iive in Brooklyn, New York.
V2: 204] She was born in G anada, West Indies, and did speak with
an accent. [V2:204, 213] Ms. Francis testified she first M.

Francis about a year or two before their marriage in October 31,



1981. [V2: 206, 214] She said she did not know M. Hollins and had
never heard his nane. [V2:206-09] She did not recall a conversa-
tion with M. Hollins in Brooklyn. [V2:208,210] According to M.
Francis, she did not wear w gs, but she did wear hair extensions.
[ V2: 211, 213] Her wei ght was 245 pounds, and she di d wear gl asses.
[ V2: 211] She clainmed she told the truth at Petitioner's jury
trial. [V2:212] Ms. Francis denied that she had traveled to any
places in Florida with M. Francis. [V2:213-14]

1. Facts fromPetitioner's Jury Trial

Bernadette Francis married Appellant on My 8, 1977.
[ T190, 221] The marriage lasted less than two years, but M.
Francis and Petitioner married for a second tine in April of 1979.
[ T190, 226] On July 7, 1981, M. Francis and Petitioner again
divorced. [T190] Although she admtted Petitioner asked for the
second divorce, Ms. Francis clainmed Petitioner did not want it.
[ T206, 230] Petitioner testified he did not contest the divorce.
[ T508]

On COctober 31, 1981, M. Francis married Avil Francis in
Br ookl yn, New York. [T191, 203] She had net M. Francis in May of
1981. [T192] Near the end of June on a Mnday, M. Francis was
working on M. Francis' residence when Petitioner arrived.
[ T196, 199] Ms. Francis had already separated from Petitioner.
[ T192- 93] According to Ms. Francis, Petitioner pulled out a
handgun and pointed it at her and M. Francis. [T196-97, 228-29]



Petitioner unloaded the gun, show ng the weapon's bullets. V5.
Francis clainmed Petitioner stated, "This is against ny reputation.
| have never pulled a gun without using it. . .l know | can get in
trouble for this; but when | get in trouble I'mgoing to nake sure
| do sonmething."” [T197] Petitioner allegedly threatened to "get"
themif they told anyone about the threat. [T198-99]

The next Friday, Petitioner arrived at Ms. Francis' residence.
[ T200] Ms. Francis went with himin his truck. [T200] Ms. Francis
all eged Petitioner, while they were inside the truck, chocked her.
[ T200-01] Petitioner stopped when several cars approached. [T201]
Petitioner continued driving and asked Ms. Francis whether she
wanted him or M. Francis. [T201] Ms. Francis testified that
Petitioner was extrenely jealous. [T201] Ms. Francis did not
report the incident to the police. [T202, 231]

The next day, M. and Ms. Francis traveled to New York.
[ T193, 202- 03] Ms. Francis testified she went there because she
feared Petitioner. [T196] Nonethel ess, she |ater spoke to himon
t he phone regarding the divorce, and Petitioner acted in friendly
manner. [T231] In |late Novenber of 1981, Ms. Francis returned to
Florida. [T204] She lived with Lonnie Me Jackson until M.
Francis and her children arrived around Decenber 2nd. [T205] On
Decenber 4th (a Friday), M. and Ms. Francis went to the post
of fice. [T207] Ms. Francis observed Petitioner in his truck,
stopped at a stop sign. [T207] As M. and Ms. Francis drove away,

Petitioner drove very close to their vehicle. [T208]



That evening M. and Ms. Francis went to bed between 9:30 and
10:30 p.m [T212] Six children also lived in the honme. [T212]
Shantel, who was five years old at the tinme of the trial below,
slept in the sane bed with M. and Ms. Francis. [T212,259] The
resi dence had two doors, a front and a back. [T213] The doors were
normal Iy kept |ocked at night. [T213-14,241] The screen door to
the front door was also normally |ocked at night. [T214] The
lights to the house were off. [T216]

Ms. Francis awoke to feel a nunbness in her hand and bl ood on
her hand. [T216] A bullet had entered her armand exited, hitting
her tenple. [T217-18, 453-54] She clained that Petitioner was
standing at the side of the bed. [T218, 219, 234-35,239-40] To the
contrary, she said in a deposition that he was not close to the
bed. [T240-41] WM. Francis said the light to the bedroom was now
on. [T234] The television was turned off. [T239] She coul d not
give a description of what Petitioner was wearing nor did she see
a weapon. [T233, 235] Ms. Francis testified she recognized
Petitioner's voice. [T219] According to Ms. Francis, Petitioner
stated, "You thought you all have gotten away, but | got both of
you all." [T216] Petitioner then left. [T216, 219] Ms. Francis
told | aw enforcenent that Petitioner exited toward the back door
whi ch was boarded-up. [T338,478,490] M. Francis tried to shake
M. Francis awake, but he did not respond. [T217,218] She
testified Shantel was awake. [T235]

Shantel Francis testified she was in a bed wth M. and M.

Franci s when the shooting occurred. [T260,263] She clained that



she saw Petitioner commt the shooting. [T261] Shantel descri bed
the gun as "a big gun.” [T261] According to Shantel, Petitioner
was standing by the door when the shooting occurred. [T250] She
said Petitioner shot M. Francis five tinmes and her nother once.
[ T261] Shantel testified Petitioner put the light on to her
sister's room prior to the shooting. [T264] Shantel said Peti -
tioner was wearing blue pants, ared shirt, and a brown and yel | ow
jacket. [T265] Despite the detail of her court testinony, Shantel
was unabl e to i nforml aw enforcenent what had occurred when she was
tw ce questioned after the shooting. [T486-87] She indicated she
did not know what happened although she indicated Petitioner
commtted the shooting. [T489,492] During the second questioning,
Shantel clained Petitioner wore a white suit. [T492]

Joseph Janes was in the residence when t he shooting occurr ed.
[ T269] Shantel awakened him during the night. [T273-74] Janes
went into the bedroom where he saw that M. and Ms. Francis had
been shot. [T274] Ms. Francis told Janmes that Petitioner had
commtted the shooting. [T275] James went for help. [T220, 445]
Lonni e Mae Jackson arrived. [T220, 445]

James testified that he turned off the television in the
"boy's roont because he was the last to go to bed that evening.
[ T270-71] He also nmade sure that the front door was |ocked and
turned on the front door light. [T271, 272-73] During her tria
testinmony, Ms. Francis said the outside |light near the front door
was on when she went to bed; however, she contradicted this

assertion in a deposition, saying the Iight was off. [T238] M.



Franci s had changed the | ocks on the doors to the residence. [T232]
She testified that she provided Petitioner wwth a key to the new
| ocks in June. [T284,285] Petitioner returned this key a coupl e of
days later. [T285] Petitioner testified he never obtained a key to
the new |l ocks. [T517-18] Ms. Francis had been convicted of a crine
i nvol vi ng di shonesty. [T241-42]

Oficer Ronald Smith arrived at the residence at about 3:17
a.m [T309-10, 309, 315] Ms. Francis told him that a "Cecil
Robi nson" had shot her and her husband about fifteen m nutes
previously. [T311, 314, 315-16] Law enforcenent did not di scover any
evidence to indicate that the front door was forced open
[ T332, 476] The back door was boarded-up. [T338, 478] The gl ass
cover to the outside light was Iying on the ground near the front
door. [T333] The cover was not danmaged. [T333] The light bulb was
|l oose in the socket. [T334] The light was still turned on,
however. [T334, 478] A fingerprint from the 1light matched
Petitioner's fingerprints; however, the state could not establish
when the print was made. [ T337-38, 460-62, 466, 469] Petitioner said
he had changed the |ight bulb at the residence in Novenber when he
went into the house to obtain sonme itenms that belonged to him
[ T519- 22, 547- 48] Ms. Francis testified the bulb had not been
changed si nce she noved back into the residence. [T215] Petitioner
last lived in the house in April, 1981. [T215, 232] Ms. Francis
said she did not see Petitioner change the bulb while he I|ived

there. [T215]



Shirley and Gscar Ethridge |ived next door to the residence.
[ T287,297-98] Ms. Ethridge testified M. and Ms. Francis, on one
occasi on, vacated the residence, saying they were goingto Mam to
a wedding. [T289] According to Ms. Ethridge, Petitioner would
sonetinmes drive by the house. [T290, 294] On one night in late
Novenber at about 11:00 p.m, Petitioner parked his car outside the
resi dence. [T290-91]

M. and M. Ethridge testified the outside light to the
Francis residence was on at about 9:30 p.m on Decenber A4th.
[ T292, 299] At about 10:00 p.m, a vehicle pulled in front of
Et hridge's residence. [T292,299] Three nen got out of the car and
raised the vehicle's hood. [T292, 299] A truck came by shortly
thereafter, and the car left with the truck. [T292-93] At about
1:30 a.m, the Ethridges were awaken by their dog barking.
[ T293, 299] They noticed that the outside light to the hone was
of f. [T293, 295, 300] A man was walking a dog in front of the
resi dence. [T293, 295, 299]

Carl Ethridge, M. and Ms. Ethridge's son, testified he heard
the dog barking and | ater a scream [T308,306] Carl Ethridge said
the dog barked at about 1:45 a.m . [T304, 307]

Dr. Wlton Reavis, Jr., a forensic pathol ogist, perforned an
autopsy on M. Francis on Decenber 5, 1981. [T370] Dr. Reavis
concluded that the cause of M. Francis' death was three gunshot
wounds. [T371,378] Dr. Reavis could not determ ne the order of the
shots. [T374,379] One of these wounds was to his upper right arm

[ T371] Dr. Reavis testified this gunshot was fired at cl ose range.
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[ T372] A second gunshot wound was to M. Francis' |eft cheek and
brain. [T374-75] The shot causing this wound was not fired at
close range. [T375] The bullet causing the wound was retrieved.
[ T375-76] A third wound was to the deceased's neck and skull.
[ T376-77] This wound did not occur at close range. [T377] The
bull et causing this wound was also recovered. [T377] The two
recovered bullets were both .38 caliber. [T429] In addition, a
bullet fragnent retrieved from the mattress where M. and M.
Francis slept was a .38 caliber. [T344-45, 347, 351, 431]

Joseph Tugerson knew both Petitioner and M. and Ms. Francis.
[ T389, 390] Tugerson net Petitioner at a gas station prior to the
shooting. [T393-94,401] He testified that this neeting could have
occurred as nmuch as five or six weeks prior to the shooting. [T402]
According to Tugerson, Petitioner produced a .38 handgun from
beneath the seat of his vehicle. [T394, 402-03] Petitioner
testified that he had bought this gun after another gun had been
stolen from him [T395] Tugerson testified that Petitioner had
stated he had caught Ms Francis and M. Francis in bed. [T397, 404]
According to Tugerson, Petitioner said, "I could have killed them
then if | had wanted to." [T398] Tugerson testified Petitioner did
not seem angry when he made the statenent. [T404] Petitioner
deni ed that he showed a gun to Tugerson. [T523,544] Petitioner did
admt that he had purchased a gun in April, 1981, but he testified
that this gun was stolen in July, 1981. [T524-25, 551-52]

On the norning of Decenber 5th (a Saturday), |aw enforcenent

arrested Petitioner in Mnticello. [T408-09] Monticello is 248

11



mles from Polk County. [T407] A |law enforcenment officer drove
from Pol k County to Monticello in four hours and forty m nutes.
[ TA07] At the time of his arrest, Petitioner was at his nother's
home, his truck parked in front. [T408, 409-10] Law enf or cenent
first observed the truck between 10:30 and 11:00 a.m [T414]
Inside the vehicle was a receipt for a .38 caliber revolver.
[ T482, 484]

Petitioner testified he first met M. Francis at a church.
[ T510] Ms. Francis had suggested that Petitioner and she go to
this particular church. [T510] This neeting occurred prior to
Petitioner being separated from Ms. Francis. [T510] Petitioner
deni ed ever having conm tted any physi cal abuse agai nst Ms. Francis
during their two marriages. [T516]

Just prior to their second divorce, Petitioner saw Ms. Francis
in bed wwth M. Francis. [T510,511] Petitioner left the room
wi thout incident. [T512] Followwng him M. Francis told
Petitioner that she had rented the roomto M. Francis because she
needed noney. [T512-13] The next day, Petitioner nmet M. Francis
who apol ogi zed for being wwth Ms. Francis prior to her divorce
becom ng final. [T515] That day Petitioner assisted M. Francis by
pi cking up wood for repairs that M. Francis was doing. [T515-16]
Petitioner denied pulling a gun out or threatening anyone.
[ T516, 552] He said he was not jealous of M. Francis. [T543]
Petitioner also denied choking Ms. Francis. [T552-53]

On Decenber 3rd, Petitioner was in Wnter Haven in order to

pick up a check. [T526] He left for Mnticello at 2:00 p.m,
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arriving there at 7:15 p.m [T526-27] Petitioner nornmally drives
slowy. [T527] H s truck is an ol der nodel. [T527-28] Petitioner
saw Adam Scurry in Monticello. [T528] At about 7:30 p.m,
Petitioner drove to Tall ahassee to visit a friend Virginia Johnson
who was in the hospital. [T528, 566] During the trial below,
Johnson confirmed that Petitioner did visit her. [T566-67] She
testified that he brought her <check to her. [T567] From
Tal | ahassee, Petitioner went to Mdway. [ T529] Petitioner returned
to his nother's residence at about 11:00 p.m [T529]

The next norning, Janmes Bellany visited Petitioner. [T530]
Petitioner then went into town and returned at about 11:00 a.m
[ T530-31] Petitioner went with his nother into town. [T531-32] At
about 4:00 p.m, Petitioner returned home with his nother. [T533]
Petitioner left for Tallahassee, returning about 6:30 p.m [T533-
34] Wen he returned, Petitioner bought gas froma friend Herbert
Thonpson. [ T534] That evening, Petitioner saw several friends.
[ T534- 35] Petitioner went to Allen's Place and shot pool wunti
about 11:30 p.m [T535-36] Leaving Allen's Place, Petitioner drove
to a friend s house to pick up a friend. [T536] Petitioner then
returned honme at about 12:30. [T537]

Arlene Taylor, Petitioner's nother, testified she saw
Petitioner at her honme on Decenber 3rd and 4th. [T571] On Decenber
4t h, she and Petitioner went to Monticello to buy groceries. [T572]
Later that evening after 11:30 p.m, she saw Petitioner when he

returned to her residence. [T573-74] She testified Petitioner woke

13



her up because he did not have a key. [T574] The next norning
Petitioner was still inside the honme. [T575]

Ri chard Dobson, an investigator, questioned Tayl or concerning
Petitioner's whereabouts on the night of Decenber 4th. [T603]
According to Dobson, Taylor said Petitioner |left her house on the
previ ous Monday and did not return until late Friday night or early
Saturday norning. [T603] Dobson's witten report stated,
"According to Ms. Taylor, Ceasar left her house the preceding
Monday and returned the night before he was arrested.” [T605]

Joe McCloud testified that he saw Petitioner on the norning of
Decenber 4th at about 11:00 a.m [ T580] Petitioner was at his
mot her's residence. [T580] MC oud saw Petitioner the foll ow ng
day at about noon. [T581] Henry Bailey worked at Allen's Place.
[ T583] Bailey testified he saw Petitioner at the bar at about 5:00
p.m on Decenber 4th. [T584,586] Britt Jones testified he spoke to
Petitioner while he was across the street fromthe bar. [T588-89]

Stephen Harris renmenbered seeing Petitioner in Mnticello on
a Friday afternoon. [T591,592] That follow ng Monday Petitioner
was arrested. [T591-92] Johnny Blue also saw Petitioner on a
Friday night around 10: 30 p.m [T593-94] Blue testified the Friday
was during the mddl e of Decenmber. [T594-95] Adam Scurry said he
saw Petitioner on a Friday afternoon and a Sat urday norning. [T596-
99] Herbert Thonpson testified Petitioner bought gas from him at
about 4:30 p.m on a Friday, Decenber 4th. [T600-01]

Petitioner testified he |ast saw Ms. Francis on July 7,

1981. [T518-19] He denied going to Wnter Haven on the night of

14



Decenber 4th or the foll ow ng norning. [T537] He denied commtting
t he shooting. [T540]

15



SUMVARY OF THE ARGUMENT

M. WIlbert Hollins testified the key prosecutorial wtness
told himthat she and her daughter had been untruthful in their
testinony, which was the only direct evidence against Petitioner.
The trial judge did not grant Petitioner a newtrial after hearing
only Hollins' testinony. Prior to reaching his ruling, the judge
al so reviewed the transcripts of the jury trial and nenoranduns
submtted by the defense and prosecution. The judge, after this
review, wote a | engthy order supporting the conclusion that a new
trial was required. The Second District Court of Appeal reversed
this order holding that the trial court had overl ooked
circunstantial evidence of guilt, evidence that was presented to
the trial court by neans of the prosecution's nenorandum Because
not hi ng suggests that the trial court did not consider this
circunstantial evidence, the district court's nore precise hol ding
is that the trial court did not give the appropriate weight tothis
evidence. The district court, therefore, reweighed the evidence
that was before the trial court. This rewighing is contrary to
t he established appellate principle that only the trier of fact and

not the appellate court can wei gh evi dence.

16



ARGUMENT

| SSUE
DD THE TRIAL COURT COMWMT A
PALPABLE ABUSE OF DI SCRETION |IN
GRANTING PETITIONER A NEW TRI AL
BASED ON NEWY DI SCOVERED EVI DENCE?

Petitioner filed a notion for post-conviction relief under
Florida Rule of Crimnal Procedure 3.850, nmaintaining that newy
di scovered evidence required a new trial on his convictions of
first degree nurder and attenpted first degree nurder. [V1:151-61]
The newl y discovered evidence consisted of the testinony of M.
Hollins. During an evidentiary hearing on the notion, M. Hollins
testified that he had net Bernadette Francis, one of the victins,
over seven years after the date of the alleged offenses. MVs.
Francis told M. Hollins--in contrast to her trial testinony--she
never saw the attacker who shot her and her husband. [V2:179, 198-
99] Ms. Francis admtted to Hollins that the room where the
shooting occurred was dark. [V2:179] In addition, M. Francis
confessed to M. Hollins that Shantel, her daughter, had perjured
hersel f when the young girl testified Petitioner had commtted the
shooting. [V2:201] Ms. Francis told M. Hollins that she had
gotten involved with Petitioner, who was nuch older than she,
because of his noney, which she gave to M. Francis. [V2:179-
80, 199]

The Honorabl e E. Randol ph Bentl ey heard the above testinony
and the testinony of Petitioner and Ms. Francis. Judge Bentl ey
also reviewed the transcripts of Petitioner's jury trial.

17



Following this review, Judge Bentley entered a lengthy witten
order granting the notion for post-conviction relief. [V2:168-341]
The order contains findings of fact, conclusions of law, and
supporting portions of the jury trial transcript. Judge Bentley
concl uded that the newy di scovered evi dence woul d probably affect
the result of the case. [V2:224] Judge Bentley noted that the
state's case was circunstantial except for the testinony of Ms.
Francis and Shantel. [V2:224] Judge Bentley cited facts
guestioning the reliability of this direct testinony. [V2:224-25]
The judge pointed out inconsistent statenents regarding the
shooting made by both M. Francis and Shantel. [V2:224-25]
Finally, Judge Bentl ey pointed out that Ms. Francis had apparently
lied about her travels in Florida with M. Francis. [V2:225] On
t he ot her hand, Judge Bentley found M. Hollins' testinony credible
and lacking in a notive for fabrication.

Despite Judge Bentley's careful review and detailed ruling,
the Second District Court of Appeal held that "no reasonabl e person
woul d have reached the conclusion that the trial court did." State

v. Robinson, 711 So. 2d 619, 623 (Fla. 2d DCA 1998). The district

court supported this holding by stating that the trial court
ignored circunstantial evidence of guilt. 1d. The district court
reached this conclusion even though the record indicates Judge
Bentl ey considered incul patory circunstantial evidence in ruling
upon t he post-conviction notion. Judge Bentley did request, at the
end of the evidentiary hearing, witten arguments from both

parties. [V2:216-217] These witten argunents were to be witten
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after a review of the trial transcripts; accordingly, the state's
written menorandumargues the circunstantial evidence of guilt that
was presented during the trial. [V2:216-217,348-52] Not hi ng
suggests that the trial court ignored this nenorandum after
specifically requesting its subm ssion fromthe state.

Gven that the trial court considered all of the evidence
relevant to a ruling on the post-conviction notion, the district
court's statenent that Judge Bentley did not properly consider al
of the incul patory evidence is tantanount to sayi ng Judge Bentl ey
did not give the proper weight to this evidence. The district
court, by necessity then, reweighed the evidence in reaching a
result contrary to the trial court.

In Tibbs v. State, 397 So. 2d 1120 (Fla. 1981), this court

di stingui shed between the weight of the evidence and the |ega
sufficiency of the evidence. Legal sufficiency, this court stated,
"Is a test of adequacy" and "is 'evidence, in character, weight, or
anount, as wll legally justify the judicial or official action
demanded.'" 1d. at 1123 (quoting Black's Law Dictionary 1285 (5th
ed. 1979). On the other hand, this court stated that the weight of

the evidence "is a determnation of the trier of fact that a

greater anount of credible evidence supports one side of an issue
or cause than the other." |d. (enphasis added). The latter is the
excl usive concern of the trier of fact. 1d. This court stressed
its holding by calling this rule "a guiding principle of appellate

review." |d. at 1125.
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In the present case, the district court violated this
i nportant principle of appellate view by reweighing the evidence
presented in the trial court. The trier of fact in this case is
the trial judge, not the appellate court. Under Tibbs, the weight
accorded to evidence is within the province of the trier of fact,

in this case Judge Bentley. See also, Herzog v. Herzog, 346 So. 2d

56 (Fla. 1977) ("It is not the function of the appellate court to
substitute its judgnent for that of the trial court through re-
eval uation of the testinony and evidence fromthe record on appeal

before it."); Denps v. State, 462 So. 2d 1074 (Fla. 1984) (This

court states that it will not "substitute its judgnment for that of
the trial court on questions of fact, likew se of the credibility
of the witnesses as well as the weight to be given to the evidence
by the trial court,” quoting Goldfarb v. Robertson, 82 So. 2d 504,
506 (Fla. 1955)).

The basis for the rule permtting only the trier of fact to
wei gh evidence is sound. The appellate court has only a paper
record before it. On the other hand, the trial court is in a
position to judge the deneanor and, consequently, the credibility
of witnesses. |In stressing that deference to be given to a trial

court's construction of the evidence, the court in Anderson v. City

of Bessener City, 470 U S. 564, 575 (1985), stated "only the trial
j udge can be aware of the variations in deneanor and tone of voice
that bear so heavily on the listener's understandi ng of and bel i ef
inwhat is said." Simlarly, this court has stated, "W give tri al

courts this responsibility because the trial judge is there and has
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a superior vantage point to see and hear the wi tnesses presenting
the conflicting testinony. The cold record on appeal does not give

appel | at e judges that type of perspective." State v. Spaziano, 692

So. 2d 174, 177 (Fla. 1997).

This case is simlar to Gonzalez v. State, 449 So. 2d 882

(Fla. 3d DCA 1984). In (onzalez the state filed a cross-appea
arguing the trial court erredin granting a newtrial on a robbery
charge based on the wei ght of the evidence. |d. at 888. The court
in Gonzalez noted at the outset that it was not permtted to
rewei gh the conflicting evidence that was presented to the trial
court. 1d. The court found that the presence of circunstanti al
evidence of guilt but stated "the trial court was enpowered to
rewei gh the conflicting evidence and deci de that the circunstanti al
evidence . . . was insubstantial, and did not preponderate over
appellant's own testinony." 1d. at 889.

The holding in Gonzalez should apply to the present case
Al though circunstantial evidence of guilt is present, the trial
court is entitled to discount this evidence in favor of credible
new y di scovered testinony fromM. Hollins. The trial court had
t he opportunity to observe t he deneanor and i ntonations of both M.
Hollins and Ms. Francis as they testified. This opportunity was
not afforded to the district court of appeal, which was limted to
transcripts of what was said.

The burden on the state to showtrial court error in this case
is great. A presunption exists that the trial court's granting of

a new trial is correct. Ryan v. Atlantic Fertilizer & Chem cal
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Co., 515 So. 2d 324 (Fla. 3d DCA 1987).%' A trial court ruling
granting a new trial wll only be overturned only if there is a
"pal pabl e" or "gross" abuse of discretion. 1d. at 327. See also,

Currie v. Palm Beach County, 578 So. 2d 760 (Fla. 4th DCA 1991)

(Abuse of discretion nust be "clear.").

A pal pabl e abuse of discretion did not occur in the present
case. The new y discovered evidence seriously underm nes the only
di rect evidence of guilt, the testinony of Ms. Francis and Shantel .
The trial court had the responsibility and was in the best position
to weigh the credibility of the newy di scovered evi dence and ot her
excul pat ory evi dence versus the direct testinony and ci rcunstanti al
evidence of guilt. The trial court fulfilled this responsibility
and provi ded sound reasoning for its ruling granting a new trial.
Only by assumng the role of trier of fact did the second district
reverse the trial court's decision. This court should correct this
violation of a fundanental appellate principle by overturning the

district court's deci sion.

The standard for review of an order granting a new trial in
a crimnal case is the sanme standard appliedin acivil case. See,
Gonzalez v. State, 449 So. 2d 882.
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CONCLUSI ON

Based on the above argunents and authorities, Petitioner
respectfully requests that this court overturn the decision of the
Second District Court of Appeal and affirmthe trial court order

granting Petitioner a new trial.
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