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STATEMENT REGARDING TYPE

The size and style of type used in this brief is 12-point
Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE

In the early norning hours of Decenber 5, 1981, Avil Francis
(“Avil”) was shot to death while sleeping at a residence in Wnter
Haven. His wife, Bernadette Francis (“Bernadette”), was shot in
t he head, but survived the shooting. At a jury trial held on Au-
gust 2-5, 1982, the Honorable J. Tim Strickland, Crcuit Judge
presiding, the jury found Ceasar Robi nson, Bernadette’s ex-husband,
was found guilty of the first degree nmurder of Avil and attenpted
first degree nurder of Bernadette as charged. The state did not
seek the death penalty.

On Septenber 8, 1982, Robi nson was sentenced to life in prison
with a mninumof 25 years and a consecutive prison termof twenty
years with a three-year m ni rummandatory sentence. (R 11-15) The
j udgnents and sentences were per curiamaffirmed without witten
opinion by the Second District Court of Appeal in 2d DCA no. 82-
2333. (R 21) Robi nson v. State, 436 So. 2d 112 (Fla. 2d DCA

1983) [t abl e] (“Robi nson 17).

On March 30, 1984, Robinson filed a notion for postconviction

relief. (R 22-29) On April 5, 1984 Robinson filed a “nmotion to



wi t hdraw 3.850 notion,” which was granted on April 19, 1984.! (R
119) On March 7, 1986, Robinson filed a notion to conpel
di scl osure of excul patory evidence, which was granted on June 17,
1986. (R 20-33)

Robi nson filed a state habeas petition which was treated as a
Rul e 3.850 notion and deni ed. On January 25, 1989, the Second
District affirnmed per curiamw thout witten opinion in 2d DCA no.

88-10109. Robinson v. State, 538 So. 2d 1262 (Fla. 2d DCA

1989)[table]” (“Robinson I17).

On Cctober 6, 1989, Robinson filed another notion for post-
conviction relief, raising a claimof newy discovered evidence.
Robi nson al l eged, inter alia, that the prosecution threatened a key
defense alibi wtness, Johnnie Cuyler, who would have testified
Robi nson was in Monticello, Florida on the norning or night of the
of fenses. (R 36-117) On February 5, 1990, the trial court
summarily denied relief, finding Robinson failed to establish the
exception to the two-year limtation in Fla.R CrimP. 3.850 for
new y di scovered evidence. (R 118-121) The notion for rehearing
was denied. (R 142-147)

Robi nson appeal ed the adverse order. On April 11, 1990, the
Second District affirmed per curiam wthout witten opinion.

Robi nson v. State, 560 So. 2d 237 (Fla. 2d DCA 1990)[table]. (R

!Robi nson also filed a petition for wit of habeas corpus in the
United States Mddle District, which was deni ed on Oct ober 25, 1985
in case no. 84-753-ClV-T-15. (R 153-154)



150) (“Robinson 1117).2

On July 25, 1996, Robinson filed a third notion for post-
conviction relief, asserting newy discovered evidence. (R151-161)
Robi nson cl ai med the victi mand her daughter testified untruthfully
at his trial. |In support of his notion, he filed an affidavit of
a fellow inmate, WIlbert Hollins, who purportedly obtained this
information during a conversation with Bernadette Francis in New
York in 1989. Robinson clained he |earned of this information a
few nmonths prior to filing his 1996 3.850 motion. (R 157) The
state responded that Robinson was entitled to an evidentiary
hearing, which was granted. (R 163-165)

The Honorable E. Randol ph Bentley, Crcuit Judge, presided
over the evidentiary hearing held on March 21, 1997. The successor
judge granted relief by witten order filed on May 28, 1997. (R
220-226) The state filed a tinely notice of appeal on June 3,
1997. (R 353)

On May 22, 1998, the Second District reversed the order
granting relief. The Second District held that trial court abused
its discretion in determning that Hollins' testinony would

probably produce an acquittal on retrial. State v. Robinson, 711

So. 2d 610 (Fla. 2d DCA 1998) (“ Robi nson 1V").

Robi nson filed a notice to invoke discretionary jurisdiction

2Robi nson unsuccessful |y sought habeas relief in the Suprene Court
in case no. 76, 176. Robi nson v. State, 564 So. 2d 1087 (Fla.
1990)[tabl e]. Undersigned counsel has not ascertai ned whet her such
related to the instant case.




dated June 5, 1998. Jurisdictional briefs were filed by the
parties. By order dated January 5, 1999, this Court accepted
jurisdiction, dispensed with oral argunent, and ordered briefing on

the nerits.



STATEMENT OF THE FACTS

The 1982 Trial

The followi ng facts were adduced at Ceasar Robinson’s 1982
jury trial. Robinson net Bernadette in Wnter Haven in Septenber
1976 and began his relationship wth her by providing
transportation. (T 221, 227) Eventually, he noved in her trailer
and they were married on My 8, 1977. (T 190, 221) Thei r
rel ati onshi p, however, was storny, marred by varied argunents. (T
223) \When such argunents erupted, it was Robinson’s practice to
pack his bags and | eave. (T 223) The marri age | asted about a year
and a half, ending in divorce. (T 190) They remarried in Apri
1979 and separated in April 1981. Robinson noved in wth another
woman by whom he had several children. (T 192) The second narri age
ended in divorce on July 7, 1981. (T 190-191)

Bernadette net Avil Francis around May 1981. (T 192) Robinson
was unhappy with the divorce and extrenely jealous. (T 201, 206)
In June 1981, Robinson threatened Bernadette and Avil wth a
handgun at a trailer where Avil was working. (T 194, 196-197) He
unl oaded the gun, displaying seven or eight bullets. (T 197) He
told them he never pulled a gun without using it. He stated he
knew he could get in trouble, but when he gets in trouble, he was
going to make sure he did sonething. (T 197-198) Robi nson
threatened to cone back and get themif they told anyone about the

incident. (T 198-199)



Fi ve days | ater, Robinson took Bernadette to a grove for sex.
He choked her and asked if she wanted himor Avil. (T 200-202) She
| eft for New York the next day for her safety. Avil and two of her
children went with her. (T 196, 202) She returned to Florida in
July and signed divorce papers. (T 203) Bernadette then went back
to New York and Avil went to New Jersey. (T 203)

On Cctober 31, 1981, approximately five weeks prior to the
fatal shooting, Bernadette married Avil in Brooklyn, New York. (T
191, 203) In late Novenmber 1981, she returned to Florida and
stayed with Sister Jackson, a nenber of Bernadette’s and Robi nson’s
church, for about a week because sonmeone had broken into
Bernadette’ s house. (T 204-205, 440, 447).

On or about Decenber 2, 1981, Avil returned with the children.
They took up tenporary residence in the former marital abode of
Ber nadett e and Robi nson. They intended to stay only until repairs
were made. (T 191, 205, 211-212, 231) Robinson had not lived there
since April 1981. (T 215) Wen he noved out, Bernadette changed
the | ocks on the doors. Robinson had a key to the new | ocks, but
returned it; however, it was not known whether Robinson nmade a
duplicate key. (T 232, 284-285)

Avil lived there approximately two days. (T 206) On the
afternoon of Decenber 4, 1981, Bernadette saw Robi nson in his truck
as she exited the post office in Wnter Haven. (T 206-208) She had

not seen him since the divorce in July. (T 210) They nade eye



contact, although Robinson did not |ook at her as he drove
al ongside the vehicle occupied by Bernadette and Avil. (T 210)
Robi nson turned of f and the Francis proceeded to purchase | unber to
board up broken windows in the honme. (T 205, 211, 236)

That night, Bernadette, Shantel, and Avil went to bed
together--with Shantel at Bernadette's feet. (T 212-213) She
described it as a twin bed and then as a standard or full bed.® (T
236) The doors were |ocked. (T 214) An outside porch Iight and

lights in her sons’ bedroomwere on, but not those in the bedroom

where Avil, Bernadette, and Shantel slept. (T 214) A small
television in the bedroomwas on, providing only mnimal light. (T
216) During the early nornings hours of Saturday, Decenber 5,

1981, Bernadette awoke with a nunb feeling in her hand. (T 216)
The lights were now on and the television off. (T 233, 239) She
saw Robi nson standi ng by the side of the bed. Robinson said, “you
t hought you all have gotten away, but | got both of you all.” (T
216) Robinson left the house. Bernadette realized she had been
shot and Avil killed.*# Bernadette saw no gun and heard no shots.

(T 218-219)

A crinme scene diagram apparently reflected two twin beds were in
the room (T 644)

“The bullet entered and exited her arm and reentered her head. A
fragnent exited her head. The main portion of bullet remained in
t he back of her head. (T 217-218, 454) Avil was shot three tines--
in the neck, cheek, and right arm The arm wound was at cl ose
range. The cheek and neck wounds were inflicted fromnore than a
foot and a half away. (T 184, 371-372, 375-376, 380)

7



Shantel Francis, the five-year-old child of Bernadette and
Avil, testified at trial she was | aying on her nother’s feet in bed
at the tinme of the shootings. (T 260) Avil was also in bed. (T
260) She sai d Robi nson had a big gun. (T 261-262) Shantel advised
Robi nson “put” on the light in the roomand shot her nom once and
Avil five times. (T 261, 263-264) She did not count, but knew how
many tinmes he shot her nomand Avil, whomshe referred to as daddy.
(T 263) She said Robinson wore a red shirt, yellow and brown
j acket, and blue pants. (T 265) |In a subsequent interview she said
he had a white suit. (T 492) She knew her cousin had turned on the
outside light. She saw it as she was going in the bedroom She
said she could see |ight through the window. (T 264)

A crime technician later testified all the wi ndows were not
boar ded up. He did not believe light could come through the
boarded up wi ndows in the bedroom (T 365-366)

Joseph Janes, age 17, also lived in the house. He was
Bernadette’ s nephew and the last one to bed that night. (T 269)
The front door was | ocked. He turned out the outside porch Iight
with a switch inside the hone. (T 217-273) He awoke after the
shootings and was told by Bernadette that Robinson shot her. (T
274-275) He did not hear any shots. (T 275) He found the porch
light off, the gl ass cover gone, and the bul b unscrewed. He ran to
a nei ghbor’s house for help. (T 276-277)

Deputy Ronald Smth was the first responding officer on the



scene. Bernadette identified her ex-husband as her assailant. (T
314, 316) The screen door outside the wooden front door was cut
above and bel ow the handle. (T 331) There was, however, no danage
to the wooden door and no sign of forced entry. (T 332) The gl ass
cover to the front porch light |ay unbroken on the ground and the
[ ight bul b was unscrewed. The Iight switch inside the house was in
the “on” position. (T 333-334) Afingerprint lifted fromthe Iight
bul b was determ ned to be Robinson’s. (T 335-337, 466) The |ight
bul b was in operating condition. (T 477)

One projectile was recovered from the bed mattress and two
nore projectiles fromAvil’s body at the autopsy. (T 344-346, 357-
359) All projectiles were exanm ned and found to be .38 or .357
cal i ber of Federal manufacture. (T 429, 431) One of the bullets
extracted from Avil and the bullet found in the mattress were
definitively determ ned to have been fired through the same barrel.
The third bullet was probably filed through the same barrel. (T
431)

Audrey McGIl’s testinmony revealed that on April 6, 1981,
Robi nson had purchased a .38 caliber revolver and 12 .38 cali ber
Federal shells at the El oi se Pawn Shop in El oi se, which is south of
Wnter Haven. (T 414-421)

About “a week or so” and up to five or six weeks prior to the
shoot i ngs, Robi nson showed his friend Joe Tugerson a snub-nose .38

caliber pistol in a holster. It was underneath the seat of



Robi nson’ s truck. (T 393-395, 402-403, 406) Robinson told Tugerson
he caught Bernadette and Avil in bed once and stated he coul d have
killed themif he wanted to do so. (T 397-398)

The night of the shooting, Shantel had heard a truck outside
her hone. (T 264) Shirley Ethridge, a neighbor, had observed
Robi nson on prior occasions driving up and down the road in front
of Bernadette’s hone. One night in |ate Novenber, 1981 around 11
p.m, she saw hi mparked outside just sitting in his truck. (T 290-
291, 294) On Decenber 4, 1981, she observed Bernadette's porch
light on at 9:30 p.m (T 292) At 1:30 a.m, she and her husband
wer e awakened by the dog. They observed the porch |ight was off.
(T 293, 299-300) Her 12-year old son heard a fenal e screamshortly
after 1:45 p.m (T 305, 307)

Anot her nei ghbor, Lonnie Mae Jackson (Sister Jackson), saw
Robinson at 2 p.m on the Thursday prior to the shooting on
Havendal e Boul evard headed toward Fl orence Villa and Auburndal e in
his red pickup truck. (T 442-443) She saw him again on Friday,
Decenber 4th at around 5 p.m on Havendal e Boul evard. (T 442-443)
One of Bernadette's children and her nephew canme to Sister
Jackson’s honme in the night at 2:45 a.m, telling her Bernadette
had been shot. (T 444)

| nvesti gator Nel son Bl ount of the Jefferson County Sheriff’s
Oficein Mnticello arrested Robinson in Mnticello on Decenber 5,

1981 at 1:30 p.m Blount had driven by Robinson’s nother’s hone in

10



Monticello between 10:30 a.m and 11 a.m that day and saw
Robi nson’ s truck parked outside. (T 408-409) |In the truck was a
box with a receipt init for a pistol. No firearmwas found. (T
410-411, 485) Mnticello is 26 mles east of Tallahassee on U S
90 and 248 mles fromPol k County. (T 407) The investigator drove
fromNMnticello to Wnter Haven in rainy conditions in four hours
and 40 mnutes. (T 407)

At trial, Robinson, then age 64, denied shooting the victins.
(T 496) He described his storny relationship with Bernadette
during their two marriages. (T 502-503, 506) He did not contest
the divorces and was left with a truck. (T 508) He went to live
with Virginia Johnson and his children born of that relationship.
Robi nson al so frequented the hone of Edna Mae Edwards and their
children. (T 542)

After the last separation and while the divorce was in
progress, Robinson said he found Avil in bed with Bernadette at the
house. He said he encountered themat the trailer the next day but
did not threaten them (T 510-515) Robi nson deni ed show ng
Tugerson a gun and denyi ng sayi ng he caught Bernadette and Avil in
bed and could have killed them then. (T 523-544) Robinson al so
testified, “If I told him | don't renmenber anything about it.” (R
544)

Robi nson acknowl edged he purchased a gun in April but clained

it disappeared in July. (T 524-525) Robinson did not disclose on

11



hi s gun application that he had been tw ce previously convicted. (T
563-564)

Accordi ng to Robi nson, on Novenber 24th or 25th at 9 p.m, he
went to the former marital residence to get his bel ongi ngs, entered
a di sturbed wi ndow, and changed the outside light bulb. (T 519-
521, 547) He maintained that Ms. Ethridge nust be m staken about
seeing himone night in front of the house at 11 p.m in Novenber,
that Ms. Jackson was m staken about seeing himon Thursday in the
Florence Villa area and again on Friday about 5 p.m on Havendal e
Boul evard in Wnter Haven, and that Bernadette was m staken about
seeing himFriday afternoon. (T 545-546) Robinson said he was in
W nt er Haven from Decenber 1st through Decenber 3rd and returned to
Monticell o, Florida, near Tall ahassee. (T 526-527)

Robi nson produced al i bi wi tnesses who cl ai ned to have seen him
inthe Mnticello area fromthe early norning hours of Decenber 4,
1981 t hrough the early evening hours.® Virginia Johnson, nother of
children of Robinson, saw him on Thursday, Decenber 3rd at a
hospital. He brought her a check fromher hone in Wnter Haven. (T
566- 567)

Arl ene Tayl or, Robinson’s nother, age 80, maintained that on

SA conti nuance was unsuccessfully sought by the defense to obtain
anot her alibi wtness, Johnny Cuyler, who purportedly would have
testified Robinson was with himuntil approximately 11:30 p.m on
Decenber 4, 1981. The defense sought to show Robi nson could not
drive fromMonticello after 11:30 p.m and return to Monticello by
6:30 a.m on Decenber 5, 1981. The trial court’s ruling on the
request for a continuance was addressed in Robinson |

12



Friday, Decenber 4, 1981, he took her to the store in Mnticello,
and he was with her for a good part of the day. (T 572) She said
her son went to Tal |l ahassee to see Virginia Johnson in the hospital
Friday afternoon. (T 572) Robinson was not hone after the 11 p. m
news. (T 574) Robinson woke her in the night to let himin--sone
time before 6-6:30 a.m on Decenber 5th. (T 574-575)

Joe McCOoud, a good friend of Robinson’s saw him in |ate
nmorni ng hours of Decenber 4th in his nother’s yard. (T 579-580)
McCl oud saw Robi nson agai n around noon the next day at his nother’s
house. (T 581)

Henry Bail ey, a long tine acquai ntance of Robinson, saw himin
t he afternoon of Decenber 4th around 5 p.m at a pool roomin a bar
in Mnticello. (T 584)

Britt Jones said Robi nson was across the street fromthe bar
on Friday Decenber 4th between 5-6 p.m (T 588-589)

Stephen Harris, a life | ong acquai ntance of Robi nson, saw hi m
on a Friday afternoon between 4-5 p.m prior the a public defender
speaking with himon a Monday. (T 591-592)

Johnny Blue, “Corn,” along tine friend, said Robinson was in
Monticello around 10:30 p.m or 11 p.m on a Friday night in
Decenber. (T 594-595)

Adam Scurry, a preacher and long tinme acquaintance of
Robi nson, said he observed Robi nson hunting one Friday and saw him

t hat Saturday norning on an unknown date he first thought to be in

13



Novenber. (T 597) He clained to heard of Robinson’s arrest that
Saturday night. (T 598)

Her bert Thonpson, who knew Robi nson for 41 years, said he saw
Robi nson on Friday, Decenber 4th between 4:30 and 5 p.m at a
service station in Mnticello. (T 600-601)

| nvesti gator Dobson testified on rebuttal that Robinson’s
not her had infornmed police Robinson |eft her house the previous
Monday and returned during the night or early norning hours of
Saturday whil e she was sleeping. (T 603) She did not know that he
cane in and didn’'t hear himuntil she saw himin the norning. (T
603- 604)

The 1997 Evidentiary Hearing

| nmate W bert Eugene Hollins, 44 years of age, was currently
serving a life sentence for kidnapping and other charges at Avon
Park Correctional Institution when he testified at the 1997
evidentiary hearing.® (R 175, 185) He had been transferred from
New Ri ver Correctional Institution the previous year. (R 185)

Hol lins clainmed to have net the deceased victimAvil in 1974
or 1975 at the Wnter Park Mall in Wnter Park, Florida. (R 176,
185) Hollins said they becane friends and visited each other at
their honmes. (R 176) Avil, whomhe referred to as “Kenny,” worked

w th Adans Fruit Conpany between Wnter Haven and Lakel and. (R 176-

SHol I'i ns woul d not speak with the prosecutor and his investigator
who cane to Avon Park Correctional Institution, on the prem se that
all parties were not present. (R 183)

14



177)

Hollins testified to neeting Bernadette in Florida in the
"70s, and much later in a chance encounter in New York in 1989.
Hollins purportedly first net Bernadette, whom he knew as
Bernadette Janes, in 1976 at Hollins’ home in Riviera Beach. He
sai d Bernadette and Avil stopped at his honme on their way to M am .
(R 177-178) Hollins testified that from 1977 to 1978, Avil and
Ber nadette cane to his house three or four tinmes, and Hol lins woul d
visit Avil in Wnter Haven. (R 187) Although Bernadette was not
living wwth Avil, she cane over to Francis’ house. (R 188) Francis
was married to another woman and had two children at the tinme. (R
188) Hollins clained to have seen Bernadette six or seven tines.
(R 188)

Hollins’ first conviction was in 1984. He was rel eased from
custody in May of 1988 upon vacation of his sentence. (R 185)
Hollins was rearrested around April of 1989 and rel eased on bond.
(R 185) On April 17, 1990, Hollins was placed back in custody on
hi s ki dnappi ng of fense and remai ned i n custody thereafter. (R 185).

Hollins asserted that while he was on bond in 1989, he
encountered Bernadette Francis in New York. (R 193) He said he
cane across Bernadette who was sitting on porch steps of a house in
the Brownsville neighborhood of Brooklyn, New York. Hol | i ns

cl ai med he was in the process of searching for his nother’s brother

15



and the latter’s wife.” While Hollins had not seen Bernadette for
al nost ten years and didn't know she was living in New York

Hollins said he i nmedi ately recogni zed her. (R 189, 192, 196) She
purportedly appeared to recogni ze himand knew his nane. (R 196-
197)

According to Hollins, Bernadette informed himof Avil’s death
and shared the following details. (R 177-178, 181, 198) She and
her husband were sleeping in a twin size bed and she woke in the
m ddl e of the night, bleeding frombeing shot. The roomwas darKk.
She touched Avil and di scovered he, too, had been shot. Bernadette
did not see or talk to Ceasar Robi nson, but knew he was the person
who shot them because she took his life savings and gave it to
Francis. (R 178-180, 198-200) Wen Hollins questioned her about
Robi nson, she expl ai ned she becane i nvol ved wi th Robi nson, who was
40 years older, for his noney. (R 180, 199) Bernadette told her
daughter to cone to court and lie and say she wtnessed the
shooting. (R 201) That occasion was the | ast he saw Bernadette. (R
182)

I n anot her chance encounter, Hollins said he net Robinson at
Avon Park Correctional Institution and inquired if Robinson knew
Bernadette. (R 181,190) Hollins clained he heard Robi nson’s nane
and renenbered Bernadette stating Robinson’s nanme in the 1989 in

New York. (R 190) Robinson said he was in Tall ahassee at the tine

'He corrected hinself during his testinony, stating the brother was
dead and he was | ooking for the brother’s wife. (R 178, 192, 196)
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of the shooting. (R 202)

Hol | i ns described Bernadette as a | arge wonan al nost si x feet
tall and 230-250 | bs. He said she wore a wig and gl asses and had
a stiff finger on one of her hands. (R 182) She and the deceased
victim are Janai can. Hollins said Bernadette and Avil were
Jamai can, but Bernadette did not speak like a Jamaican. (R 182)
Hol I'i ns mai ntai ned that Robinson did not describe Bernadette. (R
202)

Bernadette was born in G anada, West |ndies. In 1989, her
wei ght was about 233 pounds. She wei ghed about 245 pounds at the
time of the hearing. (R 211-212) Hol 1 i ns observed her in the
courtroomat the hearing and cl ai ned she was Ber nadette Janes, whom
he spoke with in Brownsville, New York. (R 216) He said she had a
different color wig at the hearing. (R 216) Bernadette said she
wore gl asses and hair extensions, but never a wg. (R 204, 211,
213) She also contradicted his testinony as to a stiff finger
stating she had no problemw th any fingers on her hand. (R 211)

Bernadette observed inmate Hollins in the courtroomand said
she never heard of him nor had a conversation with him (R 206,
208, 210) She testified Hollins did not visit at her former hone
in Wnter Haven. (R 209-210) Nor did she visit Hollins in Riviera
Beach. She was unaware of the city' s location. She said she knew
Avil about a year before she married himon Cctober 31, 1981. She

did not know Avil in 1978 or 1979, as Hollins suggested. (R 206)
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Bernadette said Avil lived approximately one day in the house
in which he was shot--the sanme house she fornerly shared with
Robi nson. (R 214-215) After the shooting, she noved to Brooklyn,
New York and remarried in 1992. (R 203-204, 206) Bernadette did
not live in or near Brownsville, New York and knew no one in that
area. (R 207-208) Bernadette never told Hollins that she had her
daughter lie about seeing the incident. (R 210) Ber nadette
confirmed she told the truth at trial. (R 212) She served as a
mnister in the Tenple of Holiness Church of God in Brooklyn since
1990 and as a supervisor of a day care center since 1992. (R 204)

Robi nson, 79 years of age, testified briefly to nmeeting i nmate
Hollins at Avon Park Correctional Institution in 1996. (R 172)
Accordi ng to Robi nson, Hollins stated he | earned of Robi nson’ s case
from Bernadette Francis. (R 174) Robinson said he nmade Hollins no
prom ses. (R 174)

The Order Granting Relief

The trial court entered an order granting postconviction
relief on May 28, 1997. The trial court found that Hollins’
testinony constituted newy di scovered evidence and further, such
woul d have probably affected the outconme of this case. The trial

court found, inter alia, as foll ows:

The state’s case was entirely circunstanti al
absent the testinony of Bernadette Francis and
Shantel Francis. At the trial, M. Francis
testified that the defendant was standi ng next
to her bed, yet she could not identify what
t he defendant was wearing, nor the type of
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weapon he was holding. She further testified
that she did not see a gun, nor did she hear
any shots fired, yet she told Deputy Dobson
t hat she heard shots and saw the gun

On the other hand Shantel Francis could
positively identify what the defendant was
wearing that night, and the nunber of shots
that were fired. Deputy Dobson testified that
Shant el Francis was initially wunable to
recount the events that occurred that night.
In one specific instance, Shantel Francis
stated that she “did not hear any shots, nor
di d she know anyt hi ng about what the shooting
occurred.”(sic) Yet she was able to provide
the police with a detailed interview the
foll om ng day. We do not know what contact
Shantel Francis had between the initial
interview and the subsequent interview wth
her not her.

Hollins® affidavit and testinony were
clearly not for any pecuniary gain. At the

heari ng, no notive for lying or for
fabricating the story was shown. He descri bed
the neeting with Ms. Francis in detail. Wile

many of the things could have been |earned
fromthe defendant, his quality of detail was
inpressive. Hollins also testified that he is
serving two consecutive |ife sentences. He
stated that he would be wlling to testify at
a newtrial.

In any event, the testinony relating to
Ms. Francis |lacks the necessary indicia of
reliability. First, Ms. Francis’ statenents
to police were not consistent wth her
testinmony at trial. Most inportant, at the
evidentiary hearing, M. Francis testified
t hat she had never traveled to Mam wth Avil
Franci s. Yet, at trial, Shirley Ethridge
testified that the Francis’s told her that
they were going to a wedding in Mam .

In light of Hollins testinony as well as
the i nconsi stences of Ms. Francis testinony at
trial and at the evidentiary hearing, the
Court finds that the newy di scovered evi dence
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could probably produce an acquittal on
retrial. (R 220-225)

The state appeal ed the adverse order.
On May 22, 1998, the Second District Court of Appeal reversed

the order granting relief. State v. Robinson, 711 So. 2d 619 (Fl a.

2d DCA 1998). As to the first prong of the newy discovered
evi dence standard, the district court held that it was clear
Hollins testinony constituted newy discovered evidence. 1d. at
622.

As to the second prong of the newy discovered evidence
standard, the district court determ ned that Hollins testinony was

adm ssible on retrial as inpeachnent evidence, and the trial court

was required to balance the weight of Hollins inpeachnent
testinmony against all of the other evidence stacked against
Robi nson in naking its determ nation. ld. at 623. The district

court held, in relevant part, as follows:

Upon review of the record, it initially
appears that the trial court was within its
di scretion when it found that the inpeachnent
evi dence woul d count er bal ance the testi nony of
Ms. Francis and Shantel on retrial. However,
the trial court's order fails to account for
t he abundant circunstantial evidence that was
present ed agai nst Robinson at the 1982 trial.
In light of this strong circunstantial
evidence, we find it less likely that the jury
would reject M. Francis's and Shantel's
eyew tness accounts on retrial. Moreover, it
is inmportant to renenber that Hol | i ns
character, as a convicted felon, was itself
susceptible to inpeachnent. See Perry V.
State, 395 So.2d 170, 173 (Fla. 1980).
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1d.

Wil e we recogni ze that a notion for new
trial based on newly discovered evidence is
addressed to the sound discretion of the trial
court, see Cdark v. State, 379 So.2d 97, 101
(Fla.1979), we are conpelled to hold that the
trial court has abused its discretion in this
case. The circunstantial evidence, coupled
with the testinony of Ms. Francis and Shantel,
so clearly outweighs the newy discovered,
i npeachnent evi dence t hat no reasonabl e person
woul d have reached the conclusion that the
trial court did. Therefore, the trial court
abused its discretion in determning that
Hollins' testinmony would probably produce an
acquittal onretrial. Accordingly, we reverse
the order granting postconviction relief and
remand for further proceedi ngs consistent with
t hi s opi ni on.

at 623.
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SUMMARY OF THE ARGUMENT

The district court properly reversed the order granting relief
on Robinson’s new y di scovered clai munder the second prong of the
new y discovered evidence standard. The successor trial judge
over | ooked significant independent evidence of Robinson’s guilt
adduced at the 1982 trial. 1In doing so, the trial court failed to
bal ance inmate Hollins’ evidentiary testinony against the
circunstantial evidence as well as direct evidence.

The i ndependent evi dence established Robi nson’ deadly intent
and plan, i.e., that Robinson purchased a .38 caliber handgun and
bull ets eight nonths prior to the shootings; he displayed the gun
to a wtness prior to the shootings and bragged on an opportunity
to kill the victins in bed together; and just weeks prior to the
shooting, he surveilled their honme under the cover of darkness.
The circunstantial evidence also showed as notive Robinson's
j eal ousy, energing during a storny relationship with his ex-wfe.
Evi dence of the timng and | ocati on of the shootings al so served to
show Robinson’s qguilt--five nonths after the second divorce, two
days after Avil’s fateful return to Wnter Haven, in the night tine
hours foll owi ng Robi nson’s observance of the newl yweds, and in the
former marital abode of Robinson and Bernadette where the victins
sl ept together.

Strong circunstantial evidence at the scene further evinced

Robi nson’s cul pability, i.e., his print on the porch light bulb

22



whi ch was unscrewed; unforced entry to a | ocked front door to which
Robi nson had, at one tine, a key; harminflicted only on two of the
occupant s- - Ber nadet t e and her new husband; no personal itens taken;
and .38 caliber or .357 caliber projectiles of the same manufacture
as bullets purchased by Robi nson were recovered fromthe mattress
and Avil’s body.

Robi nson wrongly charges the district court with reassigning
wei ght of evidence determ ned bel ow Ful ly cognizant of its
obligation to honor factual findings, the district court did not
disturb such in determining Hollins' testinony constituted
i npeachnent evidence as to Francis and Shantel’s eyew tness
accounts and was new y discovered. Upon the trial court’s failure
to weigh Hollins' testinobny against the wealth of circunstanti al
evidence, the district court properly addressed the | egal inport of
Hollins’ testinmony in relation to the evidence as a whol e.

Hol lins’ account did not refute conpelling circunstantia
evidence corroborating the testinony of Bernadette and her
daughter. View ng the evidence as a whole, including Robinson’s
inperfect alibi defense, Hollins testinony would not probably
result in an acquittal by the jury upon retrial. The district
court’s decision conports, rather than conflicts, wth the

deci sions cited by Robi nson.
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ARGUMENT
ISSUE: THE TRI AL COURT ABUSED I TS DI SCRETI ON
BY FAILING TO EVALUATE HOLLINS  TESTI MONY
AGAI NST THE EVIDENCE I N TOTALITY I N GRANTI NG
RELI EF BASED ON NEWY DI SCOVERED EVI DENCE.
(restated)

Over sixteen years ago, Robinson’s jury was present ed abundant
circunstanti al evidence corroborating surviving victimBernadette
Franci s and her daughter’s eye wi tnesses testinony. This evidence
i npli cated Robi nson as Bernadette’s assailant and Avil’s nurderer.
| nasnuch as the jury was required to examne all the evidence
presented at trial, the trial court, before granting relief on the
new y discovered evidence claim was obliged to address the

evidence in totality under the second prong of the standard set

forth in Jones v. State, 591 So. 2d 911, 916 (Fla. 1991).

The district court in this case properly reversed the order
granting relief on Robinson’s newly discovered claim because,
contrary to Robinson’s contention, the successor judge overl ooked
and failed to weigh conpelling circunstantial evidence of
Robi nson’s quilt. By limting its review, the trial court
m sapplied the | aw regarding newl y di scovered evi dence.

Standards of Review

The relevant trial court standards of review of a defendant’s

claimof newly discovered evidence, are as foll ows:
First, to qualify as newy discovered

evi dence, "the asserted facts nust have been
unknown by the trial court, by the party, or
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by counsel at the time of trial, and it nust
appear that defendant or his counsel coul d not
have known them by the use of diligence.”
Second, to pronpt a new trial, "the newy
di scovered evidence nust be of such nature
that it would probably produce an acquittal on
retrial."”

Blanco v. State, 702 So.2d 1250, 1252 (Fla. 1997)(enphasis in

original), quoting, Jones v. State, 591 So.2d at 915, 916.

To reach the conclusion that the evidence would probably
produce an acquittal on retrial, the trial court is required to
“consider all newy discovered evidence whi ch woul d be adm ssi bl e”
at trial and then eval uate the “wei ght of both the newly di scovered
evidence and the evidence which was introduced at the trial.”

Jones v. State, 709 So.2d 512, 521 (Fla. 1998), quoting Jones V.

State, 591 So. 2d at 916.
The standard of review of an order on a newy discovered
evidence claimis also set forth in Blanco as foll ows:

In reviewing a trial court's application
of the above law to a rule 3.850 notion
follow ng an evidentiary hearing, this Court
applies the follow ng standard of review As
long as the trial court's findings are
supported by conpetent substantial evidence,

"this Court will not substitute its judgnent
for that of the trial court on questions of
fact, likewise of the credibility of the

W tnesses as well as the weight to be given to
the evidence by the trial court."”

Bl anco, 702 So. 2d at 1252 (footnote omtted) (quoting Denps V.
State, 462 So.2d 1074, 1075 (Fla. 1984)).

Wi |l e underlying factual findings are reviewed for conpetent
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substanti al evidence, Steinhorst v. State, 695 So. 2d 1245,

1248

(Fla. 1997), a trial court’s legal conclusion that a newtrial is

war r ant ed

Spazi ano,

ld. at 177-178, quoting Henderson v. State, 135 Fla. 548, 561

is reviewed for an abuse of discretion. In State v.

692 So. 2d 174 (Fla. 1997), this Court stated:
Many years ago, in Henderson, we wote:

A notion for a newtrial is addressed to
the sound judicial discretion of the trial
court, and the presunption is that [it]
exercised that discretion properly. And the
general rule is that unless it clearly appears
that the trial court abused its discretion,
the action of the trial court wll not be
di sturbed by the appellate court.

Henderson, 135 Fla. at 562, 185 So. at

630 (Brown, J., concurring specially, wth
Terrell, CJ., and Whitfield and Chapman, JJ.,
concurring). This Court has continually
reaffirmed that view. Jent v. State, 408

So.2d 1024, 1031 (Fla. 1981); Baker v. State,
336 So.2d 364, 370 (Fla. 1976). This rule is
neither new nor unusual. It has Dbeen
repeatedly applied and fully explained in our
civil cases. See generally Poole v. Veterans
Auto Sales & Leasing Co., 668 So.2d 189, 191
(Fl a. 1996) ; Ford Motor Co. v. Kikis, 401
So. 2d 1341, 1342 (Fla. 1981); Castlewood Int']|
Corp. v. laFleur, 322 So.2d 520, 522 (Fla
1975).

So. 625, 630 (1938)(footnote omtted).

185

The follow ng statenent of the test for review of a judge's

di scretionary power has been cited with favor by this Court:

Di scretion, in this sense, is abused when the
judicial action is arbitrary, fanciful, or
unr easonabl e, which is another way of saying
that discretion is abused only where no
reasonabl e man woul d take the view adopted by
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the trial court.

Huff v. State, 569 So.2d 1247, 1249 (Fla. 1990), quoting Canakaris

v. Canakaris, 382 So.2d 1197, 1203 (Fl a.1980)(internal quotation

omtted).
This Court in Huff further observed that:

[t] he discretionary power that is exercised by
a trial judge is not, however, wthout
limtation.... The trial court's
di scretionary power is subject only to the
test of reasonabl eness, but that test requires
a determ nation of whether there is |logic and
justification for the result. The trial
courts' discretionary power was never intended
to be exercised in accordance with whim or
caprice of the judge nor in an inconsistent
manner .

Id., at 1249, quoting Canakaris, 382 So.2d at 1203 (enphasis
supplied by this Court).
Analysis

In the present case, the trial court made factual findings in
determning that Hollins' testinony constituted newly discovered
evidence. (V 2 R 223) The district court reached the sane | egal
conclusion that Hollins' information was newy discovered, i.e.,
unknown at the tinme of trial, and neither Robinson, nor his
counsel, could have known of it by use of diligence. State v.
Robi nson, 711 So. 2d at 622.

Robi nson does not argue that factual findings were disturbed
by the district court in reaching the sane | egal conclusion as the

trial court on the threshold prong. The thrust of Robinson's
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argunent is that the Honorabl e Judge Bentl ey considered all of the
evi dence under the second prong of Jones, and therefore, the
district court necessarily reweighed the evidence in reaching a
contrary result.

I n addressing the second prong, the district court determ ned
that inmate Hollins' testinony was adm ssible as inpeachnent
evi dence pursuant to 890.608 Fla. Stat. (1997). 1d., 711 So. 2d at
622. In holding that Hollins' testinony did not provide a defense
t o Robi nson, but nerely served to refute Bernadette and Shantel’s
eyew t ness accounts of the shootings, the district court did not
substitute its judgnment on wei ght of evidence assigned below |1d.

Robi nson m stakenly charges the district court with assum ng
the role of trier of fact in reaching a different | egal concl usion
on the second prong. The trial court failed to account for
abundant circunstantial evidence presented agai nst Robinson at his
trial in the first instance. Id. at 623. In reversing, the
district court did not contravene the principle set forth in Tibbs
v. State, 397 So. 2d 1120, that the weight of the evidence is for
the trier of fact. Upon the trial court’s failure to weigh
Hol I i ns’ account against the established circunstantial evidence,
the district court properly addressed the I egal inport of Hollins’
testinmony in relation to the evidence as a whol e.

The Circumstantial Evidence

Because the state maintains the successor judge failed to
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eval uate the circunstantial evidence established before the jury
and original trial judge, an overview of such is warranted to show
the extent and quality of evidence overlooked by the trial court.
In addition to the eyew tness accounts of Bernadette and Shantel,
the state’s circunstantial evidence of Robinson’s guilt can be

classified in the foll ow ng categories:

C Robi nson’ s purchase of .38 gun and bullets eight nonths prior
to shootings and the sane nonth he separated from Bernadette

C Robi nson’s display of gun and inculpatory statenents to
W tness regarding victins prior to shootings

C Robi nson’ s surveillance of former marital abode

C Robi nson’s observation of newyweds in daytine hours

preceding the shootings, which occurred two days after
deceased victimAvil’ s return to Wnter Haven

C Robi nson’s fingerprint on unscrewed porch bulb of residence
wher e shootings occurred.

C Robi nson’s prior access to key to front door through which
unforced entry was gai ned despite being | ocked.

C Projectiles of the sane manufacture as bullets purchased by
Robi nson found in Avil’s body

C O her occupants of residence were unharnmed and no property
t aken

At the 1982 trial, the state presented independent evidence
establishing that around the tinme of his separation fromBernadette
and eight nonths prior to the shootings, Robinson purchased a .38

cal i ber weapon and bullets.® Audrey MG II wth Eloise Pawn Shop

8On appeal, wundersigned counsel inadvertently stated that the
purchase occurred one nonth prior to the shootings, but did
correctly set forth the purchase date of Robinson’s gun on April 6,
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testified at trial that on April 6, 1981, Robi nson purchased a .38
cal i ber pistol and 12 .38 caliber Federal shells in Wnter Haven.
Robi nson obt ai ned his deadly firepower with an untruthful statenent
that he had not been previously convicted. (T 414-421, 563-564)

Evi dence was also adduced showi ng that Robinson, shortly
before the shootings, expressed a willingness to inflict norta
harm upon his victinms. About one week or so and up to five or six
weeks prior to the shootings, Robinson showed Joe Tugerson a snub-
nose .38 caliber pistol in a holster underneath the seat of
Robi nson’s truck. Robinson told Tugerson he caught Bernadette and
Avil in bed once and he could have killed themif he wanted to do
so.® (T 393, 395, 402-403, 406)

Tugerson’s account of Robinson’s display of his .38 revol ver

and his incul patory statenents a week prior to the crinmes served to

1981, and the date of the shootings of Decenber 5, 1981. (initial
brief at pgs. 6, 8, and 28). Unfortunately, the district court
reiterated the error as to the tinme span between the purchase and
t he shooti ngs. Id., 711 So. 2d at 620. In actuality, the tine
peri od was approxi mately ei ght nonths.

Robi nson’s gun purchase occurred around the time of his
separation and prior to Bernadette's neeting Avil. Ber nadette
testified at trial Robinson noved out in April 1981, she first net
Avil around May 1981, and the second marriage w th Robi nson ended
indivorcein July 1981. (T 190-192) While he did not specifically
recall, Robinson believed he | eft Bernadette about May 1981. (T
508)

°Robi nson testified at trial about his tunmultuous relationshipwth
his ex-wife. (T 502-503, 506) He further testified that after the
| ast separation and while the divorce was in progress, he found
Avil in bed with Bernadette at the house. (T 510-514) However, he
denied showing the gun and denied or didn't recall making the
i ncul patory statenments to Tugerson. (T 544-545)
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show. 1) Robinson’s gun was not taken in July, as Robinson
cont ended, 2) Tugerson had seen t he nurder weapon whi ch was m ssi ng
from Robinson’s gun box upon his arrest, and 3) Robinson had
foretold his crimes. (T 410-411, 525) Regardl ess of whet her he had
actual |y caught Bernadette and Avil together on a prior occasion,
Robi nson’ s recounting of the event to Tugerson, at the sane tine he
di spl ayed his . 38 revol ver, was strong circunstanti al evidence that
Robi nson’ s j eal ousy had taken on deadly di nensions.

The state also presented evidence indicating that Robinson
stal ked his victins under the cl oak of darkness. Shirley Ethridge,
a nei ghbor, saw Robi nson on prior occasions driving up and down t he
road in front of Bernadette’'s honme. In |ate Novenber, 1981 at 11
p.m, she saw hi m parked outside the residence just sitting in his
truck. (T 290-291, 294) It nmust be renenbered that in early
Decenber, Avil and Bernadette were shot in the m ddle of the night.

Entry into the home was gai ned wi t hout detection by renoval of
a light bulb upon which Robinson’s print was found. (T 335-337
466) Robinson’s recent purchase of deadly fire power, his self-
procl ai ned capability to inflict nortal harmupon the victins, and
his eery surveillance were all indicators that the print on the
removed bul b was not placed there innocently.

The timng and location of the shooting also evinced
Robi nson’s decision to inplenment his deadly intent at a sel ected

tinme and place--when the two targets were together in bed. The
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shootings occurred just a couple of days after Avil had returned to
Florida and taken residency in the fornmer abode of Bernadette and
Robi nson, and just a matter of hours after Robi nson drove al ongsi de
their vehicle in town on Friday. (T 207-209, 625)

The circunstances of the crinmes further pointed to Robinson as
Avil’s nmurderer and Bernadette’'s assailant. The sole purpose of
the shooting was to elimnate the victins. The child lying in the
bed was unharned, no ot her occupants of the residence were harned,
and there was no evidence of theft. At trial, Robinson could not
say that another person would desire the deaths of Bernadette or
Avil, (T 557) and no other person was shown to have notive to end
the victinms’ |ives.

In addition, unforced entry had been gai ned through a | ocked
front door of the former residence of Robinson. Joseph Janes
testified the front wooden door was |ocked the night of the
shooting. (T 271-272) \Wile there were cuts in front screen door
apparently made prior to the night of the shooting, no signs of
forced entry to the front wooden door were evident. (T 332)
Bernadette’'s trial testinony indicated that Robinson had, at one
time, access to the key to changed | ocks at the honme and, thus, the
opportunity to make a duplicate key. (T 232, 284-285) No one
outside the i medi ate fam |y was shown to have had prior access to
the key except Robinson. (T 624)

Additional <crinme scene evidence pointed to Robinson' s
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culpability. Found in the bed mattress and Avil’s body were .38
caliber or .357 caliber projectiles of Federal manufacture, the
sane manufacture as bullets previously purchased by Robinson. (T
344- 346, 357-359, 414-421, 429, 431)

All of the above evidence supported Bernadette and Shantel’s
eyewi tness testinony and served to show Robinson commtted the
crimes. The trial court sinply dismssed this wealth of evidence
wi t hout bal anci ng such agai nst Hollins’ testinony. Robinson argues
that the trial court evaluated this independent evidence because
the state presented a nenorandum addressi ng such evi dence prior to
the trial court’s ruling. (R 348-352) However, the trial court’s
recitation of the “essential facts surrounding the nurder” inits
order is strikingly devoid of central facts shown by the
circunstantial evidence. (V 2 R 221-222) Because the court
included certain testinmony and omtted facts shown by the
circunstantial evidence, it cannot be reasonably inferred that the
court assessed Hol lins’ testinony agai nst the i ndependent evi dence
di scussed in the state’s nmenorandum

Contrary to Robinson’s argunent, the court’s statenment in
passing that the remaining evidence was “entirely circunstantial”
(V 2 R 224) does not show that the trial court considered the
i ndependent evidence and weighed it against Hollins testinony.

Al though the trial court specifically addressed, inter alia, the

victim and her daughter’s testinmony in relation to Hollins’
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testinony, the trial court did not address Hollins testinony in
relation to the circunstantial evidence. (V 2 R 224-225)

Had the trial court exam ned the independent evidence, the
court would have ascertained that such was not refuted by inmate
Hollins's testinmony. Hollins' account of adm ssions by Bernadette
during a chance encounter in 1989 in New York did not inpeach nor
negate evi dence |inking Robinson to the crine scene, such as the
fingerprint on the unscrewed porch bulb, projectiles in the
mattress and in Avil’s body of the sanme nmanufacture as bullets
pur chased by Robi nson, and unforced entry through a | ocked front
door of the residence to which Robinson had prior key access.

Nor did Hollins’ testinony call into question Tugerson's
account of Robinson’s display of his gun a week before the
shootings and his incul patory statenments about an opportunity to
kill the victins. Further, Hollins’ account did not operate to
di mnish testinmony show ng that Robinson watched the victins’
house at night shortly before the shootings, and that nortal harm
occurred just a matter of hours after Robinson observed the
new yweds together in Wnter Haven. And, Hollins' story did not
show that anyone other than Robinson would have the npotive to
elimnate only two of occupants and take not hi ng.

The failure of the trial court to address these nmatters
strongly indicates that the trial court did not account for the

circunstantial evidence in arriving at its |egal conclusion under
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the second prong of Jones. Support for the state’s position lies
inthe trial court’s conclusion, “[i]n light of Hollins testinony
as well as the inconsistencies of Ms. Francis testinony at trial
and the evidentiary hearing, the Court finds that the newy
di scovered evidence could probably produce an acquittal on
retrial.” Such shows the court conducted a limted review of the
evidence. (V 2 R 225) Unlike the order on review in Spaziano, it
cannot be concluded fromthe circuit court’s order sub judice that
t he successor judge fully understood his responsibility to bal ance
all of the trial evidence against the newWwy asserted evidence.

Cf., State v. Spaziano, 692 So. 2d at 178.

The Factual Findings

In Spaziano, this Court held that recanting testinony is
exceedingly unreliable and directed trial judges to exam ne all of
t he circunstances of the case, including the testinony of witnesses
submtted on the issue. Id., 692 So. 2d at 177. The state
contends that a report of recanted or repudiated testinony by a
victim fourteen years after trial, as in the instant case, is
I i kewi se exceedingly unreliable, and the circunstances nust be
examned in entirety.

Wile the state is mndful that the trial court accepted
Hollins’ testinony and rejected that of Bernadette, the state
contends that the various findings |acked conpetent substantia

evi dence for several reasons. First, the trial court was persuaded
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by i nmate Hollins’ testinony on the prem se that it was not offered
for pecuniary gain and no notive for lying or fabrication was
shown. (V 2 R 224) This determi nation was, in essence, based on an
absence of evidence.

Not wi t hstanding, the trial court’s finding is not supported
t he conpetent substantial evidence. There was a notive for Hollins
tolie for Robinson. Both were serving life in prison, and Hollins
faced no practical consequences in offering perjurious testinony on
Robi nson’s behalf. Even if Hollins received no tangible benefit,
his testinony was risk free as a practical matter, and his
denonstrated wllingness to benefit an aging fellow inmte
| anguishing in lifetine incarceration, as did he, provided a
noti ve.

Secondly, Hollins’ account of Bernadette' s admi ssions in a
chance encounter in 1989 in New York |lacked critical verification
by independent evidence. Robi nson indicated in his 1996
postconviction notion that he | earned of the 1989 information a few
months prior to filing the notion. (V 1 R 157) Then, the 3.850
motion and Hollins testinony lead to the inescapable concl usion
that to believe Hollins, one nust accept he kept freedom giving
information close to his vest for al nbst seven years, i.e, 1989-
1996.

Even if Hollins did not personally know the person whom

Bernadette had purportedly falsely identified at trial, revelation
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of the information certainly did not require know edge of the
convicted nurderer -- although Hollins said Bernadette told him
Robi nson’s nane. (V 2 R 179) It would have sufficed to know the
victinms, as he clained he did.* (V 2 R 176-177) Yet, no conpetent
substantial evidence was presented to show the reason Hollins
failed to cone forward sooner than in 1996 when he purportedly net
Robi nson i n anot her chance encounter. (V 2 R 181-182) Hollins did
not claim nor did Robinson assert and show by any evi dence, that
Hollins was prevented from tinely reporting the freedom giving
information to authorities. The absence of conpetent evidence
explaining Hollins' silence raises a red flag of a conjured event.

Thirdly, the trial court’s finding that Bernadette’ s testinony
| acked the necessary indicia of reliability also is not supported
by conpetent substantial evidence. (V 2 R 224) The court was
critical of Bernadette’'s inability to describe the gun or
Robi nson’ s cl ot hing while he stood next to her bed on the night of
the shooting. (R 224) However, the <court overlooked her
explanation at trial that she was in shock and was not | ooking at
his clothing. (T 233)

The trial court stated in the order that according to Deputy
Dobson, Bernadette said she saw the gun and heard shots. (V 2 R

221) The court was m staken on this point. Investigator Dobson

°Mpst assuredly, had Hollins tinmely notified authorities in or
around Wnter Haven, where he supposedly knew the victins had
lived, the collateral flanmes would have ignited and | apped at
Robi nson’ s di stant conviction nuch earlier.
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did not testify at trial that Bernadette reported seeing a gun.
Mor eover, Dobson could not recall Bernadette saying she heard
gunshots. (T 490-491) He had previously stated in deposition that
“she said she thought she heard two or three gunshots.” (T 490)
(enphasi s added) This does not denonstrate that Bernadette was
necessarily untruthful in testifying that she did not hear shots or
see a gun

The first officer on the scene, Deputy Smth, did testify that
Bernadette told hi m Robi nson had a hand gun, although she did not
know what size or type. (T 310-311, 314) However, the trial court
over|l ooked Deputy Smth's testinobny on cross-examnation as
fol |l ows:

Q She also said she saw a gun, right?

A. She didn’t use those words that she saw
it, to my knowledge. Just said he used a gun.

A. | believe you testified in direct that she
said sonmething about a small gun or a snall
weapon?

A. It was a hand gun, right, it was a small

caliber is what | had conme up with by | ooking
at the wounds.

Q That’'s what you felt it was as opposed to
what she told you it was?

A. She didn't indicate she knew what size it
was, she did not see the gun, I’'m sure.

Q But did she tell you that the person had a
hand gun?

A. Yes, I believe that was the words. It was
a revolver or a hand gun or something, she
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wasn’t sure. | used in ny report the words,
“hand gun.”

(T 316) (enphasis supplied)

Thi s expl anati on suggests Bernadette did not actually confirm
that she saw the gun. In making his credibility findings, the
successor judge failed to consider it would not be necessarily
untruthful for her to report a gun was used, given Bernadette’'s
injuries and the fatal injury to her husband. Put sinply, they
bot h had gunshot wounds, and Bernadette nade her statenments shortly
after a bullet had penetrated her head and arm

Fourthly, there was no conpetent evidence verifying that
Hollins was acquainted with Avil and Bernadette back in the md
‘70s, as he clainmed. At the hearing, Bernadette testified she had
never visited Hollins with Avil nor knew of the city of Riviera
Beach. (V 2 R 325) The trial court found that Bernadette’'s
testinmony | acked the necessary indicia of reliability, in part,
because Bernadette testified she had never traveled to Mam wth
Avil, and Shirley Ethridge testified at trial that the Francis said
they were going to a wedding in Mam . (V 2 R 223-225)

The trial record reflects that when Ms. Ethridge was asked
about where the Francis went after checking on the house one day,
she stated, “they said sonething about going to Mam to a
wedding.” (T 289) This statenment does not establish that
Bernadette actually went to either Mam or R viera Beach.

Mor eover, Bernadette was not confronted at the evidentiary hearing
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W th the subject statenent. In essence, the trial court specul ated
t hat Bernadette and Avil actually went to M am and al so specul at ed
t hat Bernadette visited Hollins based upon t he hearsay statenent at
trial. Conj ecture, rather than conpetent substantial evidence
i nproperly fornmed the basis for the factual findings.

Fifthly, as to Shantel’s trial testinony, the trial court
stated that while Shantel could positively identify Robinson’s
clothing and the nunber of shots, Deputy Dobson testified she was
initially unable to recount the events that occurred that night. (V
2 R 221, T 487) The trial court overlooked |Investigator Dobson’s
testinony that Shantel had been sleeping at Sister Jackson’s and
had to be awakened for the initial interviewwhich occurred four or
five hours after the shooting. (T 491) Wiile the young child was
unable to recount the events to the officer, she told him that
Robi nson did the shooting. (T 492)

Dobson initially interviewed Bernadette at the intensive care
unit at Lakeland General Hospital. (T 486) At the evidentiary
heari ng, there was no conpetent evi dence presented show ng that the
child’ s namng of Robinson, just four or five hours after the
shooting, was the product of inproper influence by Bernadette, who
had been taken to the hospital by anbul ance. (T 315, 631)

In sum the trial court’s legal conclusions were flawed
because the underlying findings were either erroneous or failed to

have the requisite support. Even if this Court determ nes that the
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factual determnations are supported by conpetent substantial
evidence, the state contends that the district court properly
evaluated the | egal inport of Hollins' testinony inrelationto the
evi dence as a whol e.

Robi nson wongly charges the district court with reweighing
evidence. The district court did not substitute its judgnment on
Hollins’ credibility by sinply recognizing that Hollins' testinony
was i nmpeaching in nature and his character, as a convicted fel on,

was susceptible to inpeachnent. See e.q., Perry v. State, 395

So.2d 170, 173 (Fla. 1980) (defendant was not entitled to newtrial
on grounds of newy discovered evidence, even though testinony
woul d al | egedly prove that purported eyew tness was not present at
scene of crinme and only testified to reduce her sentence, where
evi dence was di scovered not after trial, but rather, before closing
argunents on guilt phase, new wtness' character was itself
susceptible to inpeachnent, new evidence was not substantive in
nature, and the advisory jury rejected testinony in recomrendi ng
the death penalty).

Mor eover, the trial court did not weigh the circunstanti al
evi dence against Hollins’ testinony in the first instance. The
district court determned it was less likely that the jury would
rej ect Bernadette and her daughter’s eyew tness accounts in |ight
of the strong circunstantial evidence. 1d., 711 So. 2d at 623. In

so concluding, the district court was not required to reject
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Bernadette and Shantel’s original trial testinony, the state
contends, because the trial court did not place its credibility
findings in context wth the evidence as a whol e.

Wil e the state recogni zes that atrial judge is in a superior
position to evaluate the deneanor of w tnesses, the trial judge
granting postconviction relief in Robinson’s case did not hear the
original trial testinony. The state submits that in this case, the
district court was not obliged to accord particul ar deferenti al
review of the trial court’s findings regarding the trial testinony
of Bernadette or Shantel where the judge granting relief did not
preside over the original trial and i nproperly conducted a limted
revi ew of the evidence.

The Abuse of Discretion

Wiile the state maintains that Hollins’ account was newy
contrived, not newy discovered, the state forenostly contends t hat
the trial court’s |egal conclusion under the second prong was an
abuse of discretion. No reasonable jurist could conclude that the
jury would probably reject Bernadette and Shantel’s eyew tness
testinmony on retrial based on Hollins testinony, in light of the
conpelling circunstantial evidence which showed Robinson arned
hi msel f, tal ked about killing the victinms, surveilled his victins,
awai ted their reunion in Wnter Haven, vanqui shed telling light to
all ow covert entry to the hone, unl ocked the front wooden door, and

after his crinmes, rid hinself of the gun Tugerson had seen.
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The trial court also abused its discretion in failing to
consider that Robinson had an inperfect alibi defense. Wi | e
def ense wi tnesses accounted for his presence in Mnticello the day
before the shooting, they could not testify to his actual
wher eabouts at the time of the shootings. Further, alibi testinony
was contradi cted by Sister Jackson, who espied Robinson in Wnter
Haven on Friday, Decenber 4th at around 5 p.m (T 442-443)

In the i medi ate aftermath of the onsl aught, Bernadette naned
Robi nson as her attacker to Joseph Janes, her nephew, who ran for
help. (T 275) As she sat bleeding on her bed, Bernadette also
named her ex-husband as her assailant to Deputy Smth. (T 314) The
surviving victim s i medi ate di scl osures whil e under the stress of
the event were both spontaneous statenents and excited utterances
carrying indicia of trustwort hi ness. ! As Prof essor Ehrhardt
explains, "the spontaneity of the statement negatives the
i kel i hood of conscious m srepresentation by the declarant and
provi des the necessary circunstantial guarantee of trustworthiness
tojustify the introduction of the evidence." Charles W Ehrhardt,

Fl ori da Evidence, 8803.1 at 621 (1997 ed.). In granting relief,

1See 8§90.803(1) Fla. Stat. (1981)(a spontaneous statenment is
defined as "describing or explaining an event or condition nade
while the declarant was perceiving the event or condition, or
i medi ately thereafter, except when such statenent is nade under
circunstances that indicate its lack of trustworthiness") and
890.803(2) Fla. Stat. (1981)(an excited utterance is a "statenent
or excited utterance relating to a startling event nmade while the
declarant was wunder the stress of excitenent caused by the
event..... ").
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the trial court inproperly overl ooked the circunstances surroundi ng
Bernadette's reliable utterances.

On appeal fromthe adverse order, the state asserted that the
proper renedy was reversal and reinstatenent of the original
conviction. Alternatively, the state requested the district court
to reverse and remand for the trial court to evaluate all the
evi dence adduced at trial in relation to Hollins testinony,
i ncluding the circunstances of his revelation. Should this Court
determne that the district court properly identified the |egal
error below but the district court’s review of the evidence in
totality exceeded its proper scope, the state adopts the
alternative request for a remand with directions for the trial
court to balance all the evidence under the newy discovered
evi dence standard, including the circunstances of Hollins’ account.

This Court’s decision in Jones v. State, 709 So.2d at 516,

teaches the inportance of review of all the evidence, stating
therein “[b] ecause all of the evidence presented in Jones' original
trial is inportant to our analysis of the issues Jones raises in
the present 3.850 appeal, we set forth the follow ng additional,
pertinent facts from the record of the original trial.” Id.

Unli ke Jones, the trial court sub judice did not conduct the

required full review
This Court previously stated that “.... the judge wll

necessarily have to evaluate the weight of both the newy
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di scovered evidence and the evidence which was introduced at the

trial.” Jones v. State, 591 So.2d at 916. Surely this directive

requires that the 1982 verdict in this cause not be disturbed
absent a conplete review of the strengths of the state’s case in
relation to the “new evidence. The state submts that the
district court properly reached the | egal conclusion based on al

of the evidence that Hollins' testinony did not warrant a new

trial.
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CONCLUSION

Based on the foregoing facts, argunment, and citations of
authority, Respondent respectfully requests that this Honorable
Court approve the district court decision.
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