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STATEMENT OF TYPE USED

| certify the size and style of type used in this brief is

Courier 12 point, a font that is not proportionally spaced.



PRELI M NARY STATEMENT

This supplenental brief is filed pursuant to this court's

order in this case on Septenber 15, 1999.



STATEMENT OF THE CASE AND FACTS

Petitioner relies on the statenent of the case and facts as

presented in the initial brief.



SUMVARY OF THE ARGUMENT

The state advocates for a rule that woul d prevent the granting
of a new trial based on new y-discovered inpeachnment evidence
regardl ess of how conpelling this evidence m ght be. This harsh
position does not serve justice in cases such as the present one
where the trial court finds the new y-di scovered evidence to be

credi ble and of a weight likely to produce an acquittal on retrial.



ARGUMENT

| SSUE
CAN | MPEACHVENT EVI DENCE ALONE BE
THE BASI S FOR A NEW TRI AL?

During t he post-conviction hearing bel ow, Wl bert Hol lins gave
testinony indicating that the all eged eye-w tnesses to the shooting
had |ied during their testinony that led to Petitioner's conviction
of first degree nurder. Bernadette Francis, Hollins said, told him
t hat she never saw Petitioner at the tinme of the shooting and that
her young daughter had lied by nam ng Petitioner as the perpetra-
tor. [V2: 179, 180-81, 198-99, 201] Hol lins' testi nony was i npeachnment
evidence that the trial judge found credible and conpelling. The
state seeks to circunvent this inportant evidence by advocating for
a rule that establishes as a matter of |aw that inpeachnent
evi dence alone is not sufficient grounds for a new trial. This
position is extrene and unnecessary. The exi sting requirenent that
the newy discovered evidence be of a weight that will probably
produce an acquittal at a retrial adequately addresses the nerits
of the inpeachnent evidence. Consequently, this court should not
establish a rule that would as a matter of |aw foreclose relief
even i n those cases where t he i npeachnent evidence i s so conpelling
that justice demands a new trial.

One part of the standard to determ ne whether a new trial
should be granted on the basis of newly discovered evidence is
whet her the evi dence probably will produce an acquittal on retrial.

Jones v. State, 591 So. 2d 911, 915 (Fla. 1991). Under si gned
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counsel is unaware of any Florida cases that create a different

standard for inpeachnment evidence. In WIlianmson v. Dugger, 651

So. 2d 84, 89 (Fla. 1994), this court pointed out that the
"“cunul ati ve i npeachnent evidence" in that case "woul d not probably
produce an acquittal on retrial." Thus this court has at | east
inplicitly adopted the existing standard of review for inpeachnent

evi dence. See also, Ashley v. State, 479 So. 2d 837, 839 (Fla. 1st

DCA 1985) (Court holds that test for the "materiality" of inpeach-
ment evidence or direct testinony is the sane.).

In jurisdictions outside of Florida, courts vary in their
treatment of inpeachnent evidence as grounds for a newtrial. Sone
cases do find that a newtrial is not warranted solely on the basis

of newly discovered i npeachnent evidence. See generally, Mesarosh

v. U.S 352 U S 1 (1956) (Court in dicta states that inpeachnent
evi dence does not constitute a basis for a newtrial.). However,
the holding in nost of these cases is ostensibly based nore on
practice and the particular facts of each case rather than a rule
establishing as a matter of |aw that inpeachnent evidence al one

cannot serve as a basis for a new trial. In United States V.

Taglia, 922 F. 2d 413 (7th Cr. 1991), the court noted this
distinction and declined to adopted a per se rule regarding
i npeachnent evi dence:

[We cannot see the sense of such a distinc-
tion. If the governnent's case rested en-
tirely on the uncorroborated testinony of a
single witness who was di scovered after trial
to be wutterly unworthy of being believed
because he had lied consistently in a string
of previous cases, the district judge would
have the power to grant a new trial in order
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to prevent an innocent person from being
convi ct ed. The "interest in justice,".
.woul d require no |ess.

The court in United States v. Krasny, 607 F. 2d 840 (9th Cr.

1979), also used the probability standard in assessing whether
recantation testinony could provide a basis for a new trial,
expressly stating that a per se rule is not required for recanta-
tion testinony or other testinony where "the bul k of a key w tness

testinmony i s otherwi se shown to be false.” See also, United States

v. Atkinson, 429 F. Supp. 880, 885 (E.D.N.C. 1977) (Court holds

that, in sone circunstances, inpeaching evidence is sufficiently
inportant in the ascertainment of truth and in the interests of
justice that a new trial should be ordered.).

Avoi dance of a per se rule prohibiting a new trial based on
i npeachnent evidence is consistent with decisions granting a new
trial in cases where the state withheld inpeachnent evidence in

violation of Brady v. Maryland, 373 U S. 83 (1963) and United

States v. Bagley, 473 U. S. 667 (1985). See, Marrow v. State, 483

So. 2d 17 (Fla. 2d DCA 1985) (The state's failure to reveal
excul patory evidence that a witness had a tentative offer of
| eniency for his testinmony required newtrial where witness and his

wife were only witnesses to a conversation | eading to conspiracy

charge.); Auchnmuty v. State, 594 So. 2d 859 (Fla. 4th DCA 1995)
(Preventing i npeachnment of a key state wi tness about potential bias

because of a pendi ng prosecutionis not harnmless error). The court

in Bagley stated, "Ilnpeachnent evidence, . . .as well as excul pa-
tory evidence, falls within the Brady rule." United States V.




Bagl ey, 473 U.S. at 676. This treatnent of inpeachnent evidence in
a discovery viol ation context underscores the evidentiary val ue of
this evidence in sonme cases. This court should not treat inpeach-
ment evidence that is newy discovered substantially different from
i npeachnent evidence that was withheld by the state. In both
situations, justice can be served only by allowng the trier-of-
fact to weigh this evidence in those case where an acquittal on
retrial is probable.

In Napue v. Illinois, 360 U S 264, 269 (1959), the court

stressed the evidentiary val ue of inpeachnent evidence:

The jury's estimate of the truthful ness and

reliability of a given witness may well be

determ native of guilt or innocence, and it is

upon such subtle factors as the possible

interest of the witness in testifying falsely

that a defendant's life or liberty may depend.
Petitioner's liberty does indeed hinge on the truthful ness of
Francis and her young daughter. The circunstantial evidence of
guilt in the present case is not conpelling. On the other hand,
Hollins' testinmony is conpelling because no direct evidence of
guilt supports Petitioner's convictions if the trier-of-fact finds
Hollins' testinony credible. Hollins' testinobny was not cunul a-
tive. During the jury trial, no wtness provided inpeachnent
evi dence revealing the alleged eye witnesses' untrue clains. The
trial judge did find Hollins' testinony to be credible based on a
t houghtful review of Hollins' testinony, Francis' testinony, and
the record of the jury trial. The judge's discretion to nmake this

factual determ nation should not now be overturned by a stringent



rule that thwarts the interest of justice in even the nost

conpel I'i ng cases.



CONCLUSI ON

Based on the above argunents and authorities, Petitioner
respectfully requests that this court overturn the district court's

deci sion denying hima new trial.
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