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PRELI M NARY STATEMENT

In this Brief, PAULINE ZILE will be referred to by nane or as
“Petitioner” and the STATE OF FLORI DA as the “Respondent”.

In the interest of convenience and judicial econony, all

Record references will be the sane as before the Fourth District
Court of Appeal: “R wll refer tothe first three volunes of the
mai n Record on Appeal ; “T" wll refer to the vol une nunber and page

of transcript of the trial and sentencing proceedi ngs held before
the Grcuit Court, Pal mBeach County, Florida; and “SR” wll refer
to the three vol unes of newspaper articles filed as a suppl enent al
record in the Fourth District.

The synbol "PZ" foll owed by a page reference refers to Paul i ne
Zile's imuni zed statenent of COctober 27, 1994, also part of the
Record before the Fourth District. The notation “JZ" wll relate
to John Zile's imuni zed statenent, also part of that Record.

The synbol “ea” wll nean “enphasis added”.

The opinion of the Fourth District Court of Appeal in this

case is attached as Petitioner’s Appendix (“A’). Zile v. State,

710 So.2d 729 (Fla. 4th DCA 1998).

STATEMENT OF THE CASE AND FACTS

Petitioner was charged by indictnment on Novenber 9, 1994, as
a co-defendant with her husband, Walter John Zile, with one count
of first degree nurder and four counts of aggravated child abuse in

t he death of her seven year ol d daughter, Christina Holt. R1, 34.



The State sought the death penalty on the nmurder charge. Jury
trial on the charges in the Grcuit Court in and for Palm Beach
County, Florida, the Honorable Stephen A Rapp presiding, from
April 3 through 11, 1995. T13, 1413-2776. The Circuit Court
granted Petitioner’s notion for judgnent of acquittal on one of the
aggr avat ed abuse counts, but otherw se denied the Mdtion. R2, 380;
T22, 2514. The jury returned guilty verdicts on all remaining
counts. R2, 385-388; T24, 2773-2774. On June 7, 1995, Judge Rapp
entered a witten Order sentencing Petitioner to life inprisonnment
on the murder conviction, and 156 nonths inprisonnment on he three
aggravated child abuse convictions, to run concurrently with her
life termand with each other. R3, 520-524.

In a series of notions seeking dismssal of the -case,
suppression of evidence and disqualification of the Palm Beach
State Attorney’s Ofice, Petitioner’s counsel challenged the use of
a statenent given to police by Pauline Zile on Cctober 27, 1994,
entered in the trial record as Defense Exhibit 6, T11, 1180, at the
Ri viera Beach police station, under subpoena issued by the State
Attorneys’ Ofice. R1, 141-143, 178-180, 184-188, 192-194, 196-
197; R2, 223, 256-260, 261-262. In these notions, Petitioner
mai ntai ned that her Federal and Florida Constitutional rights
agai nst self-incrimnation were violated when the State relied on

this statement, imunized under 8914.04, Fla.Stat. (1994), to



i ndi ct her, obtain evidence against her and convict her. Rl 141-
143, 178-180, 184-188; R2 223, 261-262.

These notions were the subject of several hearings and | egal
argunent, both before and throughout the course of the trial. T5,
206-225; T7, 566-585, 596-608, 629-642; T9, 856-895, 897-904; T1i1,
1149-1206; T11/12, 1220-1347; T19, 2098-2112; T19/20, 2121-2213;
SRv4, 545-546; R1, 141-143, 178-180, 184-188; R2, 223, 261-262.
The Circuit Court ultimtely determ ned that John Zil e s statenent,
T11, 1154 given after Petitioner’s statenent, was not obtained by
use of Petitioner’s imunized statenent. R2, 366.

Petitioner filed a direct appeal to the Fourth District Court
of Appeal from her convictions and sentences for first-degree
felony nurder and three counts of aggravated child abuse. Zile v.
State, 710 So.2d 729 (Fla. 4" DCA 1998). Anong her clains on
appeal, Ms. Zile challenged the use by the State of her imunized
statenent to indict and convict her, in violation of her Fifth
Amendnent rights against self-incrimnation and the decision in

Kastigar v. United States, 92 S.Ct. 1653 (1972). Zle, 710 So. 2d,

supra, at 733-735.

Ms. Zile specifically argued that Florida' s i nmunity statute,
Section 914.04, was invalid wunder Florida's Constitutional
provi sions against self-incrimnation and the right to privacy.
Zile, 710 So.2d, at 732, 733. In its opinion of May 20, 1998,

affirmng all but one of Ms. Zle s convictions, the Fourth



Di strict panel expressly rejected these challenges to the statute.
Zile, at 733. The panel also concluded that Florida's
Constitutional privacy provision did not apply to Petitioner
because she had no “legitimte expectation of privacy” in her
i mmuni zed statenent. Zile at 732. The appeals court further
deci ded that the “broader” |anguage of Florida s Constitutional
right against self-incrimnation, conpared to the Fifth Amendnent,
did not require greater protection for a crimnal defendant than

requi red under the decision in Kastigar, supra. |d.

The Fourth District panel determined that the trial
prosecutor’s awareness of Pauline Zile' s imunized statenent,
and/or the failure to segregate these prosecutors fromknow edge of
or influence from this statenent, did not require reversal of
Petitioner’s convictions. Zile at 733. The panel further decided
that John Zile's statenment was not inproperly “notivated” or
“influenced” by the fact that he was told that Ms. Zile had given
“a conplete statenent” and had told the police “what happened”.
Zile at 734.

All other relevant facts will be discussed in the Argunent
part of this Initial Brief.

SUMVARY OF THE ARGUMENT

Section 914.04, Florida Statutes, which confers use/derivation
i mmunity upon a witness in exchange for conpelling a statenment from

that wtness, is an Unconstitutional deprivation of the State



Constitutional right against self-incrimnation, right to privacy
and right of access to courts. This statute does not provide
adequate Constitutional protection to the witness because it does
not | eave the witness and the State in the sane position as if the
Wi tness said nothing in the exercise of his or her Constitutional
rights. Because Florida's state Constitutional provisions,
Constitutional and statutory history, and judicial interpretation
of inmmunity requirenents is broader than its Federal counterparts,
8914.04 is Constitutionally deficient because it does not contain
broad enough imunity comensurate wth Florida s broader
Constitutional rights.

Furthernore, Florida s use/derivative use immunity statute
cannot realistically assure protection of these rights or prevent
their violation. These conclusions are reinforced by the deci sions
of at Jleast nine other states which have determ ned that
use/ derivative use i mMuni ty, Wi t hout nor e, does not
Constitutionally protect an inmunized wtness’ Constitutional
rights against self-incrimnation. This Court should require that
transactional immunity is the m ni numscope required, commensurate
with a Floridacitizen s state Constitutional rights or that in the
al ternative, other procedural safeguards and rul es nust be inposed
beyond the wuse/derivative use inmmunity. Because Petitioner’s
immunity was conferred by a Constitutionally defective statute, her

convi ction and sentence should be reversed.



The Record denonstrates that the State violated Petitioner’s

Federal and State Constitutional rights under Kastigar v. United

States, 92 S.C. 1653 (1972). The State illegally wused
Petitioner’s immuni zed statenent as an investigatory lead and to
notivate John Zile, her husband and co-defendant, to give a
statenent. The fruits of these statenents were ultimately used to
i nvestigate, indict, prosecute and convict Pauline Zile. The State
failed to sustain its burden that it did not use Ms. Zle's
statenment or that its case and evidence were obtained in a manner
whol | y i ndependent of Ms. Zile s inmmunized information. Because
the information derived fromMs. Zile' s statenent was critical to
obt ai ni ng Ms. Zile's convi cti on, i ncl udi ng M. Zile's
identification of the | ocation of the body and Ms. Zile' s rol e and
actions when Christina Holt died, this error was not harm ess and
requires reversal.

l. PETI TI ONER' S STATEMENT WAS COMPELLED BY PROSECUTI ON UNDER STATE
USE/ DERI VATI VE USE | MMUNI TY STATUTE THAT VI OLATED PETI TI ONER' S
FLORI DA CONSTI TUTI ONAL RI GHT AGAI NST SELF- 1 NCRI M NATI ON AND RI GHT
TO PRIVACY, THUS REQUI RING THAT PETITIONER S CONVI CTI ONS AND
SENTENCE BE REVERSED AND DI SM SSED.

On Cctober 27, 1994, Pauline Zile was handed a subpoena by Pal m
Beach County prosecutors which conpelled her to give a statenment to
police and prosecutors in a then-pending investigation into the
di sappearance of her seven year old daughter, Christine Holt. T11,

1176-1177. It is undisputed that the legal effect of this subpoena

conferred “use” and “derivative use” imunity upon Ms. Zile under

L =



8914.04, Fla.Stat.. Debock v. State, 512 So.2d 164, 167 (Fla 1987);

see also Zile v. State, 710 So.2d 729, 732 (Fla 4th DCA 1998);

Costello v. Fennelly, 681 So.2d 926, 928 (Fla 4'" DCA 1996); Novo V.

Scott, 438 So.2d 477, 478 (Fla 39 DCA 1983). When Petitioner
chal l enged the Constitutional validity of this statute, the Fourth
District Court of Appeal concluded that 8914.04 did not violate the
Florida Constitutional privilege against self-incrimnation or even
i nvoke the right of privacy. Zile, 710 So.2d, supra at 732, 733. A
conpr ehensi ve exam nation and analysis of State Constitutional |aw
requi renents and policy reasons requires the conclusionthat Florida’ s
use/derivative use immunity statute is an Unconstitutional
encroachnment upon these Florida Constitutional rights.

A state statute conferring inmunity for conpelled statenents
by citizens nust be sufficiently conprehensive to protect a citizen

to the sane degree as if she had exercised her right to remain

silent and said nothing. Mur phy v. Waterfront Commi ssion of New

York Harbor, 84 S.C. 1594, 1609 (1964); Costell o, 684 So.2d, supra

at 938; State v. Thrift, 440 SE 2d 341, 350 (S. Car. 1994); State

v. Gonzalez, 853 P2d 526, 530, 530, n.4 (Alaska 1993); State v.

Strong, 541 A2d 866, 871 (NJ 1988), State v. Soriano, 684 P2d 1220,

1232, 1233 (Oreg. App. 1984), affirnmed, 693 P2d 26 (Oregon 1984).
As a fundanental principle of state constitutional |aw, Florida

courts nust .give primacy to our state Constitution and

gi ve i ndependent | egal inport to every phrase and cl ause cont ai ned




therein.” Traylor v. State, 596 So.2d 957, 962 (Fla. 1992).

(e.a.) Wienthe inmmunity conferred by a state statute provides | ess
safeguards than required by the nature and scope of a state’'s
constitutional right against self-incrimnation, the immunity |aw
is not “co-extensive” with this right and is Unconstitutional.

Thrift, 440 SE 2d, supra at 350; Wight v. MAdory, 537 So.2d 897,

903 (M ss. 1988); Attorney General v. Colleton, 444 N E. 2d 915, 918

(Mass. 1982).
Since 1980, the highest <courts of nine states have

conprehensively examned and interpreted the Constitutional

validity of their respective use/derivative use imunity statutes
under state constitutional rights against self-incrimnation. In
a thirteen year period from 1980 to 1993, two-thirds of these

states invalidated their use/derivative use imunity statues as

Unconstitutional infringements of state Constitutional rights
agai nst self-incrimnation. Thrift, 440 S.E. 2d, at 350-352;
&onzal ez, 853 P.2d, supra, at 528-533; Wight, 536 So.2d, supra at
903-904; Soriano, 684 P.2d supra at 1232-1234; Colleton, 444

N. E. 2d, supra at 918-921; State v. Myasaki, 614 P.2d 915, 921-924

(Hawai i 1980). The three other states construed their respective
statutes as constitutional only because the | aw at i ssue contai ned
procedural and substantive safeguards not contained in Florida' s

imunity statute, State v. Ely, 708 A2d 1332, 1338, 1339 (Vt.

1997), and because the courts inposed additional obligations upon




the State not contained in their respective statutes. Ely, 708

A 2d, supra at 1338-1340; Commobnwealth v. Sw nehart, 664 A2d 957,

961-969 (Pa. 1995); Strong, 542 A2d, supra at 869-872.

The majority of these nine courts reached their concl usions
based on an exam nation and conprehensive review of the state’s
constitutional history and | anguage, on self-incrimnation; the
| egi slative history of immunity both before and after the sem nal

decision in Kastigar v. United States, 92 S. Ct. 1653 (1972); and

t he hi stori cal j udi ci al interpretation of t he state’s
constitutional right against self-incrimnation. 1d. These states
al so anal yzed and di scussed practical concerns and doubts about
whet her wuse/derivative use immunity provided Constitutionally
adequat e saf equards of state self-incrimnationrights. |Ineach of
these nine decisions with a "detailed analysis", Ely, 708 A. 2d,
supra at 1337, 1338, the state's highest appellate courts held that

use/derivative use immunity was not sufficient in and of itself to

protect a witness' rights against self-incrimnation. These states

found that either transactional immnity (Thrift, Gonzalez,

Sori ano, Wight, Colleton, Myasaki) or sone formof use/derivative

use inmmnity "plus" (Ely, Swi nehart, Strong)!' was necessary to be

1 According to the Pennsyl vania Suprenme Court's analysis in
1995, eleven states continued to require transactional imunity
after Kastigar, Swnehart, 664 A 2d at 965, n.13 (listing
California, |Idaho, 1Illinois, Miine, Mchigan, Nebraska, New
Hanpshire, Rhode |sland, Utah, Washington and Virginia). Adding
t he ni ne states whose deci sions are nost prom nently anal yzed here,
which now require transactional imunity or use/derivative use

=



Constitutionally valid. Simlar examnation of Florida's
Constitutional history and case | aw denonstrates that under either
of these approaches, 8914.04 is Unconstitutional because it does
not provide the required Constitutional protection to the degree
and scope required by Article 1, Section 9 and 23, Fla.

Constitution (1980).

In Traylor, supra, this Court enphasized the *“unique” and
primary inportance of the Florida Constitution’s Declaration of
Rights. Traylor, 596 So.2d at 962, 963. The Court specifically
observed that the constitutional rights contained therein required

“special vigilance” and that “...no other broad fornulation of

| egal principles, whether state or federal provides nore protection

from governnent overreaching... than Florida s Declaration of
Rights. Traylor at 963. (e.a.) This Court specifically exam ned
and interpreted Article |, Section 9, Traylor at 960-9662 |,
stressing the “basic” and fundanental nature of this and all other

state constitutional rights, and urged that this right be “broadly

i mmunity "plus" additional requirenents upon the State to be deened
Constitutional, 40%of all states (20) provide or Constitutionally
mandate a broader scope of inmunity than Florida's statute.

2 This Court observed in Traylor that as of 1986, eleven
other states had interpreted their state constitutional right
against self-incrimnation in a manner independent of the Fifth
Amendnent or Federal cases. Traylor at 960, 961, n.2. Two of the
states cited therein included Colleton, supra, and M yasaki,
supra, both of which declared their immunity statutes to be
unconstitutional violations of the state constitutional right
agai nst self-incrimnation. supra.

A OO



construed” to prohibit the obtaining of statenments by force.

Traylor at 964, citing ex parte Senior, 37 Fla 1, 19 So 652, 654

(1896) .

The broader nature of Florida s Constitutional right against
self-incrimnation is further reflected by the ternms used in
Article I, Section 9. Prior to 1968, Florida s self-incrimnation
protection contained the sanme basic |language as the Fifth
Amendnent’ s proscription preventing the conpelled use of self-
incrimnating statenents “in any crimnal trial”. (e.a.) Article

|, Section 10, Fla. Const. (1838) (prohibiting use of such

statenments “in all crimnal prosecutions”, e.a.); Article I,

Section 8, Fla. Const. (1868) (prohibiting conpulsion of such

statenents in any crimnal case”, e.a.); Article I, Section 12,

Fla. Const. (1885) (sane). In the 1968 revisions, the self-

incrimnation provision was altered to its present |anguage which
prohi bits such conpel |l ed statenents, “In any crimnal natter”, e.a.
Under the rules and rationale of Traylor, this broader |anguage in
Article I, Section 9 must be considered to convey a broader right

than its Federal counterpart. State ex rel Vining v. Florida Real

Estate Commi ssion, 281 So.2d 487, 489 (Fla. 1973) (where Suprene

Court noted that Article I, Section 9 “is simlarly (if somewhat
nmore broadly) worded than the Fifth Anmendnent); D Al enberte,

Tal bot, Commentary, Florida Constitution, 1968 Revi si on (where Dean

D Al enberte referred to the change of ternms from “case” to

B BN



“matter”, “. . . which nmay be construed to be broader in neaning’);

(e.a.); see also Colleton, 444 NE 2d at 918, 921 (where | anguage of

state right against self-incrimnation was cited as part of basis
for concluding that state right was broader than Fifth Amendnent
right).

This conclusionis  reinforced by the interpretati on of Federal
law on immnity that existed at the tinme Florida broadened its

Constitutional |anguage in 1969. Fromthe decision in Counsel man

v. Htchcock, 12 S. C. 195, 547 (1892), until the Mirphy decision

in 1964, the Federal viewpoint was that transactional inmunity was
Constitutionally mandated to overcone Fifth Amendnent privil ege,

e.g. Myasaki, 614 P.2d at 920, 921; see also State v. Gonzal ez,

825 P.2d 920, 928 (Al aska App. 1992). The Kastigar decision in

1972 effectively receded from Counselnman, supra, so Federal

interpretation was unclear or at least in flux from 1964 (Mirphy)

until 1972 (Kastigar). Myasaki, supra. It nust be regarded as

significant that during a tine span where Federal courts were

questioning and/ or retreating fromrequiring transactional inmunity

to supplant Fifth Anendnment privil ege, Florida |l awmakers and voters
specifically anmended the scope of their self-incrimnation

provision_to include broader |anguage than before. This w dening

of State Constitutional protection, at a tinme when the Federal
right was being narrowed, further supports the conclusion that

Article I, Section 9 conpels transactional imunity. |[|d.



The statutory history of 8914.04 also denonstrates this
State’s commtnent to the broadest |levels of protection of the
right against self-incrimnation inits imunity |aws. From 1905

to 1969, Florida' s general imunity statute provided transacti onal

and use imMmunity to those conpelled to testify or produce docunents

in any "investigation, proceeding or trial”, concerning crimes of
“bribery, burglary, larceny, gamng or ganbling or . . . illega
sale of spirituous, vinous or malt liquors.” 8932.09, Fla. Stat.

(1927); Historical and Statutory Notes, 8914.04, Fla. Stat. (1996).

In 1969, this transactional and use imMmunity was extended to cover

testinony or production of docunents covering all crimnal

of f enses. Laws of Florida, Chapter 69-316, Section 1.These

sections barred prosecution altogether relating to the item or

matter testified to; prohibited the use of such testinony in other

crim nal matters, and barred prosecutions, penalties and/or

forfeitures (based on such use). Debock, 512 So.2d, supra at 167,

State v. Wl lians, 487 So.2d 1082, 1084(Fla. 1st DCA 1986); State ex

rel Hough v. Kelly, 287 So.2d 282, 284 (Fla. 1973); Glliam v.

State, 267 So.2d 658, 659, (Fla. 2" DCA 1972);_State ex re

Mtchell v. Kelly, 71 So.2d 887, 889 (Fla. 1954); Florida State

Board of Architecture v. Seynmour, 62 So.2d 1 (Fla. 1952).

These provisions of transactional imunity exceeded the

m ni mum requi renents of Kastigar for a full ten years after that

opinion was issued, until the Florida |egislature again anended
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8914.04. Laws of Florida, Chapter 82-393, 81; Debock; Novo, 438

So.2d at 478, 479, n.4; Glliam supra, (noting in a Florida post-

Kastigar case that w tness received “greater protection” under
8914.04 “than the [Federal] Constitution requires....") Thi s
further shows an historical sensitivity inthis state to protect a
citizen' s rights against self-incrimnation in a broader way than

required after Kastigar. Conpare Thrift 440 SE 2d at 351 (South

Carolinaretained transactional inmunity until 1992, 20 years after

Kastigar); Soriano, 684 P2d at 1230 (Oregon |law provided

transactional immnity until 1971, one year before Kastigar).
Florida’ s Constitutional provision against self-incrimnation
has been cited as an i ndependent basis for the enforcenment of such

rights, dating back to the turn of this century. State ex re

Reynol ds v. Newell, 102 So.2d 613, 616 (Fla. 1958); Kelly, 71 So. 2d

supra at 889-895; Seynpur, 62 So.2d supra at 3; Cark v. State, 68

Fla. 433, 67 So. 135 (Fla. 1914). Additionally, both before and
after Kastigar, Florida courts have broadly prohibited the use of
evidence that is a “link in the chain” of guilt against a w tness.

Costello, supra; St. Ceorge v. State, 564 So.2d 151, 155 (Fla. 5"

DCA 1990); Wl lians, 487 So.2d at 1085; Mtchell, 71 So.2d at 894,

895. In State v. More, 486 So.2d 79, 81 (Fla. 2" DCA 1986),

decided 14 years after Kastigar and 4 years after the Florida
| egi sl ature abrogated transactional inmmnity from 8914.04, the

Second District ruled that an indi ctment nust be dism ssed if grand
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jury evidence “could have been influenced” by an immunized

statenment, including within prohibited use “testinony or the fact

of the testinony.” (e.a.) This nore expansive view of Article |

Section 9 and the Kastigar requirenents further conpels the
conclusion that Article I, Section 9 is of broader Constitutional

inmport than its Federal counterpart. Conpare Strong, 542 A 2d at

870, 872 (New Jersey cases interpreted state use immunity statute
as al so conveying derivative use immunity; Court also noted past
New Jer sey court decisions, including those recognizing that state
right against self-incrimnation included privacy interest
conponent that went beyond what is “addressed” in Fifth Anrendnent).

Under these historical circunstances, the broader nature of
Article I, Section 9 Constitutionally requires an immnity statute

broader in scope than 8914.04 to be truly “co-extensive” wth

Florida s Constitutional right against self-incrimnation. Thrift,
440 S.E. 2d at 351; Soriano, 684 P.2d at 1232; Colleton, 444 N E. 2d
at 918-921; Myasaki, 614 P.2d at 922, 923. The m ni mum scope of
immunity protection Constitutionally mandated to supplant this

right is transactional. 1d. Contrary to the Fourth District's

summary interpretation, this State’s |egislation, jurisprudence,
broader interpretation of the Constitutional protection against
self-incrimnation and broad interpretation of Kastigar provide

conpelling reasons why Article I, Section 9 “...would inply a
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requirenent that (the required) imunity be transactiona
immunity.” Zle, 710 So.2d at 733.

Several Federal and state courts, including the state suprene
courts in Strong and Sw nehart decisions, have expressly

interpreted the right against self-incrimnation as inherently

enconpassi ng personal privacy rights. Mur phy, 84 S.Ct. supra, at

1596; 1597 (“the privilege of self-incrimnation...reflects many of

our f undanent al val ues and nost noble aspirations: our

unw | | i ngness to subject those suspected of crine to the cruel
trilema of self-accusation, perjury or contenpt...[and] our sense
of fair play which dictates ‘a fair state-individual bal ance by

requiring the government to | eave the individual alone until good

cause is shown for disturbing him...[and] our respect for the

inviolability of the human personality and of the right of each

individual ‘to a private enclave where he nay lead a private life'”

citations omtted, e.a.); Sw nehart, 664 A 2d at 967) relying on

Stronqg); Strong, 516 A . 2d at 872; see also Colleton, 444 N E. 2d at

917; Myasaki, 615 P.2d at 918. It was this fundanental and

“conpelling” privacy conponent of the right against self-

incrimnation that was the basis in Strong and Sw nehart for
requiring “use/derivative use inmunity plus” by inposing a nuch
hi gher standard of proof upon the Governnent to prove non-use than

requi red under Kastigar. Swi nehart, 664 A 2d at 965; Strong, 542

A 2d at 872.



The Strong decision cited In the WMtter of Gand Jury

Proceedi ngs of Joseph Guarino, 516 A 2d 1063, 1069 (N.J. 1986), in

finding that the state protection against self-incrimnation was,
“...1f anything, nore protective than the Fifth Arendnent.” Strong
at 872. In Quarino, supra, the New Jersey Suprene Court quoted
state and Federal authorities at substantial |ength including
Mur phy, in concluding that “central to our state comon |aw
conception of the privilege against self-incrimnation is the

notion of personal privacy first enbodiedin 1886 in Boyd v. United

States. [Citation omtted in original] ...W affirmour belief in
t he Boyd deci sion and hold that the New Jersey common | aw privil ege
agai nst self-incrimnation protects the individual’s right ‘to a
private enclave where he may lead a private life’'” quoting in part
Murphy, 84 S.C. 1597; Quarino, 516 A 2d at 1069, 1070; see also

Coll eton, supra; Myasaki, supra.

Thus, the Fifth Amendnent protection itself not only includes
rights of privacy but this privacy aspect has been held to
establish broader state constitutional protection to self-
incrimnation than the Fifth Anmendnent. Supra. Thi s concl usi on
nmust apply with even greater force in Florida which recogni zes both
a state constitutional right of self-incrimnation and an

“i ndependent free-standing” state constitutional right of privacy

in Article |, Section 23. Wnfield v. Division of Pari-Mtue

Wagering, 477 So.2d 544, 546 (Fla. 1985).
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As this Court observed in Traylor, state constitutional
doctrine mandat es that each separate state constitutional provision

be interpreted as equal ly i ndependent fundanmental protections to be

safeguarded wth “identical vigor”. Traylor at 962, 963.
Florida s express protection of a person’s “beliefs... thoughts

...enotions...[and] sensations” and specific constitutional
protection of a “right to be let alone” has consistently been
viewed in Florida as extrenely broad in scope and nore protective

of privacy interests than its federal counterpart. Von Eiff wv.

Azicri, 720 So.2d 510, 514 (Fla. 1998); Gty of North Mam V.

Kurtz, 653 So.2d 1025, 1027 (Fla. 1995); Shaktman v. State, 553

So.2d 148, 150 (Fla. 1989); Wnfield, 477 So.2d supra at 547. In
| anguage and references paralleling those decisions in Mirphy,
Strong and GQuarino, this Court has consistently interpreted Article
|, Section 23 as conveying the strongest possible protection of
personal privacy rights, so fundanental in nature that these rights
invol ve the nobst exacting scrutiny to prevent Unconstitutional

government intrusion. |d; Inre T.W, 551 So.2d 1186, 1192 (Fl a.

1989); see also Shaktman, 553 So.2d at 151, n.9. The history of

interpretation and analysis of these two Florida constitutiona

provi sions, when considered individually and in tandem nandate

that transactional inmunity is the m ni num “coextensive” form of
immunity with Article I, Section 9 and 23. If the right against

self-incrimnation alone is broader than its Federal counterpart
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and thus requires a broader imunity than contained in 8914. 04,
supra, this conclusion 1is inescapable when both Florida
constitutional interests are taken into account.

The Fourth District’s summary concl usion was that Florida's
constitutional right of privacy is not invoked or at issue under

8914. 04. Zile, 810 So.2d at 733. The forcible supplanting of a

person’s Constitutional rights against self-incrimnation by
use/ derivative use inmmunity, in the form of a state attorney
subpoena, nust necessarily involve a “legitinmate or reasonable
expectation of privacy”. Kurtz, 653 So.2d supra at 1027; Shakt man,
553 So.2d at 151; Wnfield, 477 So.2d at 547. Section 914.04
conpels the “l oosening of |lips” so that the Governnent nay invade
a Wi tness’ inner sanctumof thoughts to obtain information it could

not otherwi se obtain under threat of contenpt and possible jail

time if refused. Tsavaris v. Scruggs, 360 So.2d 745, 749 (Fla.

1977); Myasaki, 614 P.2d at 623. A person’s thoughts, information
and testinony which are potentially and/or actually against that
person’s penal interests to express is certainly reasonably within
the scope of interests that an individual would seek to protect
from disclosure of observation by |aw enforcenent or others.

Conpare, e.d., Shaktman, 553 So.2d at 151 (Constitutional right to

privacy invoked by statute authorizing pen register surveillance

and recordi ng of phone nunbers dial ed, since an individual in nost



cases has no intention of telling or disclosing who he or she calls
or what she said during the call to a third person).

Because the state Constitutional right to privacy 1is
i nplicated, 8914.04 cannot be Constitutionally valid unless there
is aconpelling state interest shown by t he Gover nnent acconpl i shed
t hrough the “l east intrusive neans” avail able. von Eiff, 720 So. 2d
at 514; Wnfield, 477 So.2d at 547. A “crucial conmponent” of this
“least intrusive neans” part of the Wnfield analysis is the
adequacy of *“procedural safeguards” to prevent unwarranted
intrusion into the privacy interest involved. Shaktnman, 553 So.2d
at 152. Under either the “transactional immunity” approach or the
“use/derivative use immunity plus” analysis, no state court to
address the issue in detail has concluded that use/derivative use
immunity in and of itself sufficiently supplies these safeguards.

Supra; infra. Florida s circunstances conpels the sane result and

a concl usion that 8914. 04 Unconstitutionally infringes upon Article

|, Section 23, Florida Constitution.

I n eval uating policy concerns and practical considerations of

use derivative/use imunity, six states invalidated their statutes

because of use derivative/use inmunity could not sufficiently
prevent illegal use of immunized testinony or statenents by the
State. Thrift, 440 S. E 2d at 351, 357, CGonzales, 853 P.2d at 530-
532; Wight, 536 So.2d at 903-904; Soriano, 684 P.2d at 1232-1234;

Colleton, 444 N E. 2d at 920-921; Myasaki, 614 P.2d at 921-924. A



significant deficiency of wuse/derivative use inmmunity is the
inability of a defendant to neaningfully present any clained
vi ol ation of rights against self-incrimnation based onillegal use
of immunized information in the Kastigar context. Gonzales, 853
P.2d at 530, 531 Myasaki, 614 P.2d at 923-924; Keenan, Jefferson,

Notes: No Evidentiary Use O Conpell ed Testi nbny And The | ncreased

Li keli hood & Conviction, 32 Ariz. Law Review 173, 187, 188 (1990);

Strachan, Kristine, Self-Incrimnation Inmunity and Watergate, 56

Tex. Law Review 791, 820, 821 (1978); see also Ely, 708 A 2d at

1338, (noting this policy concern as discussed in Gonzales and
originating fromJustice Marshall’s dissent in Kastigar, 92 S.C
at 1668-1670); Sw nehart, 664 A 2d at 967, 968 (noting that the
difficulty and “practical effect of separating out the information
governed fromthe conpelled testinony when |later prosecuting the
individual” is “what appears nobst striking” anobngst states
invalidating use derivative use statutes, presenting “the nost
salient argunent” against Constitutionality).

Wien a witness seeks to denonstrate that the State viol ated
her rights by making use or derivative use of her inmunized
statenent, all of the evidence connected with this use “necessarily

rests with the State.” Gonzalez, at 530; see al so, Keenan, supra

at 187; Strachan, supra at 820. To nount an intelligent, thorough

and effective Kastigar-related challenge to illegal “use” of such

evi dence, a defendant nust trace all evidence fromstate w t nesses,
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sone of whom have “faded nenories and inconplete recollection” as
to what happened fromthe tine i muni zed evidence was “given” to
the tinme it was “used.” Gonzalez, at 530. |If this information is
not witten down or is unavailable because of an absence of
adequat e record keeping,® a defendant has no recourse i n obtaining
and presenting adequate information and evidence to try and
establish that a violation of her self-incrimnation rights
occurr ed. M yasaki at 523-524. Sonme of the information may be

kept secret fromthe witness, such as grand jury testinony, * maki ng

3 The Record here denonstrates an appallingly | ackadai sical
absence of any effective control of know edge or access to Ms.
Zile's immuni zed statenent. The unrebutted testinony from one of
the trial prosecutors established there were no records kept
concerning who copied and l|abelled a tape of Pauline Zle's
i mmuni zed statement or when this occurred. T20, 2187, 2188, 2195,
2196, 2197. This prosecutor did not know that one of her own
investigators had a copy of the tape. T20, 2194. The prosecutor
could not even definitively state that this tape was duplicated in
t he Pal mBeach County State Attorney’s Ofice. T26, 2956. She did
not know how t he nedi cal exam ner received a copy of the tape. T20,
2188 a question no other w tness could answer. T26, 2956, 2961,
2962. In fact, the nedical exam ner “found” this tape, unsecured,
| aying on his desk during a break in one of the Kastigar hearings
at trial. T20,2173.

Furthernore, a Riviera Beach investigator, Ed Brochu, and
state attorney investigator, Jensen Ross, could not negate the
possibility that they had di scussions with other officers about the
contents of Ms. Zile s statement. T11, 1193-1205; T11/12, 1220-
1314. Brochu specifically described the content of Ms. Zle's
statenment in his probabl e cause affidavit which was not seal ed and
was avail able for any other police officer (or reporter) to see.

4 \Wiile Petitioner’s counsel obtained post-trial access to
grand jury transcripts, requests for such access nade pre-trial and
during trial in connection wth Petitioner’'s Kastigar-related
chal | enges and noti ons were denied. e.qg., T7, 635; T12, 1333-1334.
Thi s deni al of access was all the nore conpellingly prejudicial at
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it inpossible for a witness to make any effective argunent that

there was illegal use of imunized information to indict the
W t ness. These circunstances prohibit any conprehensive
i nvestigation or presentation of illegal use by a witness turned

def endant, or any effective cross-exam nation or rebuttal of the
governnent’s “i ndependent source” proof. (Gonzalez, at 530, 531
M yasaki, at 922-924; Keenan, at 188; Strachan, at 821.

Because a defendant in this positionis thus |eft to specul ate
about the manner, extent and scope to which the inmunized
i nformati on nmay have been used, this emascul ates any neani ngful or
legitimate presentation or evaluation by a reviewng court of
whet her self-incrimnation rights were violated. This concl usion
is reinforced by sharing of information within a large office by
prosecutors and investigators, |ike here, w thout any
accountability or index of how and when such information was
shared. Gonzalez, at 531; Soriano, 684 P.2d at 1233; M yasaki, at
523-524; Strachan, at 821 (where article’s author noted that a

pr osecut or cannot be certain that other nmenbers of his staff
have not made prohibited use of conpelled testinony”). Florida' s
use/ derivative use i mmunity statute does not contain any procedures
or rules that would in any way alleviate a w tness-defendant’s

virtually inpossible burden of production and proof under these

trial because the trial judge reviewed the grand jury transcripts
in canera in ruling against Petitioner’s Kastigar challenge. R2,
365.

===



ci rcunstances. Conpare Ely, 708 A 2d at 1338-1340 (where Vernont

Suprenme Court, inter alia, inposed additional requirenent not

containedin State’s use/derivative use inmunity statute, requiring
State to “can” all information in its possession prior to grant of
i mmunity, sothat w tness-turned def endant and subsequent revi ewi ng
court could nore fully present and eval uate Kastigar-rel ated cl ai ns
made. )

Thus, 8914.04 does not adequately protect a wtness-
defendant’s Constitutional rights against these deficiencies.
Wrse than that, Florida's statute does not protect a wtness’
meani ngful exercise of these rights, since a wtness-defendant
| acks the mninum tools--access to the information concerning
“use”-—-to even present an effective claimof violation of Federal
or State constitutional rights against self-incrimnation and of
privacy. Section 914.04 thus al so denies a w tness-defendant his
or her state Constitutional right of access to courts, Article I,

Section 21, Fla. Constitution, for *“redress” of potential

violations of rights under Kastigar and Article I, Sections 9 and
23, and/or to neaningfully “test” the State’s “adherence” to case
| aw or constitutional requirenents. Gonzalez, 853 P.2d at 531.

O her state courts have invalidated wuse/derivative use
immunity |aws based on the “illusory” protection they afford when
“overwhel mng publicity” is given to immunized statenents or

testinmony. Thrift, 440 S.E. 2d at 351, n.10 (where South Carolina
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Suprenme Court spoke of concerns and problens when “overwhel m ng
publicity” surrounds the giving of an i muni zed statenent, citing

as an exanple United States v. North, 910 F.2d 843 (D.C. Cir

1990); (“North 1”) affirned as nodified, 920 F.2d 940 (D.C. Gr.

1990) (“North I1"); CGonzal ez, 853 P.2d at 531-532, 532, n.6 (where
Al aska Suprene Court, also citing North, observed that “significant
publicity” coul d shape or alter other witness’ testinony by “casual
exposure” with no adequate procedure under wuse/derivative use
immunity lawto enable a witness to “discover” this use; Court also
concl uded that jurors and sone ot her individuals could be "exposed"
to an inmmunized statenent "officially ...or in a particularly
notori ous case, through...w de dissem nation in the nedia" which
use/ derivative use | aw coul d not "safeguard" against); Strachan at

822, 834 (where lawreview article's author concluded that "in any

case in which inmmunized disclosures are made in the course of a

public proceedi ng or otherw se made public,...it wll be difficult

to convince courts that all persons charged with buil ding the case
and prosecuting the wi tness have managed to avoid know edge or
access to the i muni zed testi nony", e.a.; author al so observed t hat
even if there were strict controls on access, this would be
meani ngl ess i f i mmunized statenment were “publicly dissem nated”).

There is wvirtually no way that wunder such circunstances a



use/derivative use immunity statute can Constitutionally
"saf eguard" agai nst such a broad spectrum of possible use. ° |d.

Use/ derivative use immunity has also been found to be
Constitutionally inadequate to protect self-incrimnation rights
because once a prosecutor |earns the contents of an inmunized
statenent it is “human nature” and/or “human frailty” that he
cannot help but use this know edge to influence his thoughts,
actions and decisions if he ultimately prosecutes the wtness.
Wight, 536 So.2d at 903 (M ssissippi Suprene Court concl uded that
inevitably State wll “work backwards” from the inmunized

statenent, so that prosecutor’s case not truly based on i ndependent

5 Ms. Zile' s case presents a classic exanple of this faci al
Constitutional deficiency. The Record here denonstrates that of
the overwhel m ng publicity which occurred in Pal mBeach County in
the five nonth period before Ms. Zile' s trial included newspaper
and tel evision accounts of the "details” of Ms. Zile's imunized
statenment and her husband's resulting statenent. SR1, 4, 5, 21-25,
27-30, 84, 85, 88, 89, 91-96; SR2, 262, 263, 272, 347-349; Tape I,
#833- 842, 856-861, 909, 922, 940-960, 1043-1058, 1205-1202. The
Ft. Lauderdal e Sun Sentinel, prom nently displayed the details of
this i mmuni zed statenment in aninsert featured in the mddle of its
first page on October 29, 1994, SR1, 21, along with the fact that
Ms. Zile inplicated her husband in her child s death "in exchange
for immunity". Still other newspaper references additionally
guesti oned whether Ms. Zile got "premature inmunity"” in referring
to her imuni zed statenment, SR1, 26. The elected State Attorney in
Pal m Beach County was hi nsel f quoted when he proclained that Ms.
Zile would not escape liability or punishnent because she had been

given immnity for her statenent: "It's our intention to nmake a
case against her....This is not that she took a wal k, she didn't
get a free ride" SR1, 22, 24, 90; Tape |l #2785-2790.

It is really apparent that 8914. 04 coul d not possibly provide
adequate Constitutional protection of Ms. Zile's rights in the
face of this publicity and its inpact on the prosecutors, police,
Wi tnesses and the public at |arge.
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source.); Soriano, 684 P.2d at 1233, 1234 (where Oregon appellate
court, and Suprene Court in adopting opinion 693 P.2d at 26, stated
that “It is hard to see howthe nost conscientious prosecutor could
avoid letting the know edge that the witness admtted the crine
while inmmunized affect decisions”, l|ater observing that it is
“unrealistic to give a dog a bone and to expect himnot to chew on
it”, other citations omtted); Gonzalez, 853 P.2d at 532 (once
known, prosecutor cannot renove know edge of imunized material).

Thi s knowl edge of inmunized information affords a prosecutor
i nherent factual and strategic “uses” that would not be otherw se
avai |l abl e, including developing nore productive deals and
i nvestigations; focus of efforts and resources on the inmunized
W tness as a prinme suspect; explanation and/or re-eval uation of the
significance of previously known information; providing a preview
of the defense case and theories; the formation of strategy and
fram ng of questions; and even assistance in deciding whether to
prosecute the i nmuni zed wi t ness. Gonzal ez, at 531, 532; Soriano at
1233; M yasaki at 924, Strachan, at 807-808; Keenan, at 188; United

States v. MDaniel, 482 F.2d 305, 311, 312 (8" Cr 1973); United

States v. Dornau, 359 F. Supp. 864, 686, 687 (S.D.N. Y. 1973); United

States v. Senkiw, 712 F.2d 891, 893-895 (3¢ Cir. 1983); see also,

State v. Gault, 551 N.W2d 719, 724-726 (Mnn 1996); State v.

Vall ejos, 883 P.2d 1269, 1274 (N. Mex. 1994); State v. Minoz, 702

P.2d 985, 988, 989 (N Mex. 1985), quoting in part, United States
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v. Rice, 421 F.Supp. 871, 877 (E.D. 1ll. 1976); People V.
Cassel man, 583 P.2d 933, 935 (Colo. 1978). Because a prosecutor
cannot “unring the bell” in this context, use/derivative use |aws
cannot adequately guard against these prosecutional advantages.
Gonzal ez at 531, 536; Wight at 903 (even if done in good faith,
prosecutor mght “inadvertently” use immunized statenent for
strategy); Soriano at 1233; Myasaki at 924.

Section 914. 04 does not require prosecutors or | aw enforcenent

personnel, who heard or know of the inmmunized statenent, to
separate thenselves and the information from the investigative,
indictment or trial process. In this case, the sanme two
prosecutors heard Pauline Zile' s statenent and t hereafter presented
the state’s case before the grand jury and at trial. T7, 636-637.
The statute’s silence on requiring that “Chinese wall” efforts or
procedures be established within prosecutor’s offices creates the
untenabl e risk that inmunized information will be shared and used
in violation of the immunized wtness rights, and that a
prosecution of the witness would not be built on whol |y i ndependent
sources. See Departnent of Justice Manual, Section 9-23.400 (1994
Suppl emrent) (where in regulation governing Federal prosecutors,
attorney is required, for prosecution”after conpulsion” of a
W tness’ testinony under inmmunity, to “show affirmatively that no
ot her ‘non-evidentiary’ use has been or would be made of the

conpelled testinony in connection wth the proposed prosecution

P



(for example, by having the prosecution handled by an attorney

unfam liar with the substance of the conpelled testinony.)” (e.a.);

United States v. Hanpton, 775 F.2d 1479, 1490 (11th G r. 1983) (the

Kastigar rule "generally requires"” that prosecutors and case agents
“...were aware of [an] immunity problem and followed reliable
procedures for segregating i mmuni zed testinony and its fruits from

officials pursuing any subsequent violations"); see also United

States v. Harris, 973 F.2d 333, 337 (4th Cr. 1992) (quoting

Hanpton rule); United States v. Byrd, 765 F.2d 1524, 1532, n.11

(11th Gr. 1985) (where Court concluded it would be "unw se" to
permt attorney famliar with i nmuni zed testinony to participate in

trial or trial preparation); United States v. Dynael ectri c Conpany,

859 F. 2d 1559, 1579, n.26 (11th G r. 1988) (noting and quoting Byrd

footnote, supra); Senkiw, 712 F.2d, supra at 855; State v. Beard,

1998 WVa. LEXIS 113, *31 (WVa., July 15, 1998); Ely, 708 A 2d, at
1340; Vallejos, 883 P.2d, supra at 1274; Minoz, 702 P.2d at 990;

Thrift, 440 S.E 2d at 357, n. 10, citing Harris. The protection of

a witness' rights against self-incrimnation under 8914. 04 are nmade
further illusory because there is no insulation requirenent or
procedure within Florida s statute. |d.

These dangers and ri sks can only be adequately neutralized or
elimnated by the "certainty" and "sinplicity" of transactiona
immunity. Strachan, at 833; Thrift, at 351, 352; Gonzal ez, at 532,

533; Wight, at 903-904 (transactional immunity is the only form of



imunity that will make an immuni zed witness "as secure as if he
had remai ned silent"); Soriano at 1232-1234; M yasaki at 924 (where
panel concluded that none of the risks or dangers of illegal use
woul d occur if State required transactional immnity). The State's
entire case against Petitioner rested upon a statenent she was

conpelled to make through an unconstitutionally based grant of

immunity. Because the appropriate grant of transactional immunity
woul d have prohibited her prosecution for the death of Christina
Holt, Ms. Zile' s conviction nust be reversed and the indictnent
nmust be dism ssed with prejudice.

VWiile this may be viewed as a harsh result, any other result
woul d create the unconscionable consequence of tranmpling Ms.
Zile's state constitutional protections in the name of

i nvestigating and punishing crine. Traylor, supra at 963; Thrift

at 352, n.12; Myasaki at 916, 924. |In Kastigar, the Suprene Court
majority that the “degree of protection that the [Federal]
Constitution requires” is that a use/derivative use inmmunity

statute ...leaves the witness and the Federal Government in

substantially the sane position as if the witness had clained his

privilege in the absence of a grant of immunity.” Kastigar, 92

S.C. at 1664, quoting Mrphy, 84 S . CG. at 1610 (e.a.) Sonme

Federal and State courts have concluded that such a statute nust

| eave the witness and the State in the exact sane position as if

the witness had said nothing, consistent with the Kastigar



opinion’s broad and unconditional proscription against use of
conpel l ed immunized information “in any respect”. Kasti gar at

1661; U.S. v. Kilroy, 769 F.Supp. 6, 11 (D.D.C. 1991), aff’'d; 27

F.3d 675 (D.C. Cir. 1994); CGonzalez, 853 P.2d at 530, n.4 (“... a

neani ngf ul readi ng of the ‘sane position’ argunent [of Kastigar] is

that the person conpelled to testify nust be put in the sane

position with regard to the possibility of incrimnation as if he

had remained silent. If the person had renained silent, he would

have faced no hazard of incrimnation fromhis owm words”, e.a.);

Soriano, 684 P.2d at 1232-1233 (where Oregon courts held that
“However correct this nodification [Mrphy |anguage quoted in
Kastigar) may be when the issue is whether the Federal Governnent
may use evidence procured under a state grant of imunity, we
cannot agree with the Suprene Court in Kastigar (citations omtted)
that [this] statenment provides the rul e by which we shoul d eval uate

the imunity...which the sovereign nust provide. The citizens of

Oregon are entitled, under their constitution, not nerely to a

‘substantial’ substitute for their constitutional rights, but to

one which has the ‘sane extent in scope and effect’”, adopting

Justice Marshall’s | anguage in Kastigar that the required scope of

immunity nmust put a witness in “exactly the sane position” as if

the witness aid nothing, Kastigar 92 S.Ct. at 1669, (Marshall, J.,

di ssenti ng opinion).



Under the Traylor analysis and rules of construction, this
Court shoul d adopt and foll ow the Soriano rationale, since Florida
citizens are entitled to the broadest possible protections under
Article I, Section 9. However, whether this Court applies the
Kastigar “substantially the sanme position” |anguage as the Soriano
rule (the “sane” position), 8914.04 does not provide the required
Constitutional scope of i Mmunity necessary to prohibit a violation
of a witness’ state Constitutional rights. Supra.

The policy rational e agai nst requiring transactional imunity
as the mninmum scope Constitutionally required is that such
immunity effectively allows amesty and an escape from
responsibility to those who have commtted serious crines. See,
e.g., Ely, 708 A 2d at 1338-1339; Swi nehart, 664 A 2d at 968
Strachan, at 832. However, Federal and State courts alike have
stressed that it is not perm ssible or appropriate to sacrifice
whol esal e viol ations of fundanental Constitutional guarantees in

the nanme of prosecuting or solving a difficult case. e.qg., North

Il; North 1; Vallejos; Minoz. Even those goals my not be
| ogically advanced under 8914. 04. A witness fearful that her
rights are not adequately maintai ned under 8914.04 may risk jail
for contenpt and refuse to disclose subpoenaed testinony rather
t han cooperate and ri sk substantially greater punishnment |ike Ms.

Zile suffered. Strachan, at 834.



There is no question that because immunity supplants an

otherw se avail able privilege, it is the Governnent whi ch nust bear

the resulting risks and burdens of proof. Kastigar. Arnmed with
what ever i nformati on becones uncovered or avail abl e bef ore deci di ng
whether to confer imunity on a witness, the Governnment is thus
equi pped to nake a choice, assessing the relative benefit of
undi scl osed information against the risk it may not be able to
prosecute the person who possesses this information. North I, 910

F.2d supra at 826; Minoz, 702 P.2d supra at 990, quoting U.S. V.

Hossbach, 518 F. Supp. 759, 773 (E.D. Pa. 1980); Keenan, at 187.
The prosecution and/or |law enforcenent is certainly not unduly
penal i zed in maki ng an evaluation at this point, based on what it
knows and what it needs, and taking the necessary steps or
precautions to secure its case for future purposes. Keenan, at

187; see e.qg., LaFave and Israel, Crimnal Procedure, 88.11, at

p.425, n.10 (2™ Ed. 1992) (“The easiest way for a prosecutor’s

office to ensure that no use is nmade of imunized testinony is

through a ‘Chinese wall’ arrangenent anong the different
prosecutors, as recommended in the U S. Attorney’'s Mnual...”).
Any fears that serious crimnal acts will go unpunished nust be

bal anced agai nst the nore serious and significant concern that the

whol e purpose of self-incrimnation protection is defeated by a

Constitutionally defective or inferior |aw North |1 at 861;
Val l ej os, 883 P.2d at 1277, quoting North I. The overriding policy




rationale is that this Court should not allow Florida’ s statutory
immunity to reduce Constitutional safeguards to permt |ess
protection than the Fifth Amendnent and Article |, Section 9 and 23
mandates. \Wen the choice by the State is made to facilitate a
particular formof imunity by statute, that choice “never, never,
never should trunp” these fundanental rights. North Il, 920 F.2d
at 945-946

Even anpongst state courts which have rejected the concl usion
that transactional imunity is the mninmumrequired scope that a

state nmust provide, these states acknow edge the validity of the

policy reasons relied upon by those courts invalidating of use
immunity statutes in South Carolina, Mssissippi, Al aska, Oegon
and Hawaii. Ely, 708 A 2d at 1337-1340; Sw nehart, 664 A 2d at
966- 969. These states further recognize the conpelling nature of
the state and federal constitutional interests involved, and the
need to insure and preserve an i nmuni zed w tness' interests agai nst
self-incrimnation. Sw nehart, 664 A 2d at 967, 968, Strong, 542
A.2d at 872 (where New Jersey Suprene Court stated that these
constitutional interests demand that testifying wtness under
immunity "nmust suffer no prosecutional disadvantage” neaning that
all testinony or evidence that "would not have been devel oped or
obt ai ned but for the conpelled testinony" is barred from use and

vi ewed under the "strictest scrutiny” and "with particul ar care").
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While the decisions in Ely, Sw nehart, and Strong concl uded

that a transactional imunity requirenent went too far, these
deci si ons al so concl uded that use/derivative use imunity statutes

did not go far enough. Their approach and analysis also conpels

t he conclusion that 8914.04 is Constitutionally inadequate.

In both Strong and Swi nehart, the New Jersey and Pennsyl vani a
Suprene Court inposed a hi gher burden of proof upon the State than
Kastigar's preponderance standard, conpelling the State to prove
non-use of and/or "independent source" frominmuni zed i nformation
by cl ear and convi nci ng evi dence. Sw nehart at 969; Strong at 872.
As noted in Strong, any |ess onerous a burden upon the State was
not deened enough to provide the State with the correspondi ng ri ght
to conpel a citizen's testinony. supra. Legal comrentators have
al so concluded that a preponderance standard is insufficient to
address and protect the Constitutional rights invol ved and properly
mnimze the deficiencies identified in those cases holding
use/derivative use immunity statutes Unconstitutional. Strachan,

at 830; 830, n.174 and cases cited therein; Keenan, at 192 (urging

that a standard of "at |east"” clear and convincing be adopted and
applied); see also, Departnent of Justice Manual, §9-23.000; 9-
23.330 (1992 Supp.) (referring to burden on Governnent to prove
i ndependent source as "clearly” and "convincingly"). It is
i ncongruous and inappropriate that the "lightest” and | east

scrutinizing evidentiary standard avail abl e be used, particularly



in light of the Suprene Court's express command in Kastigar that
the prosecution's burden of proof on non-use should be a "heavy"
one. Kastigar at 1665; Keenan at 192. Such an inappropriately

“l'ight” burden provides very little incentive to a prosecutor’s

office or police agency to segregate and can people or
i nformation, or keep records that woul d effectively enable a court
to fully evaluate whether illegal use is made of immunized
statenments. Standing al one, 8914.04 is Unconstitutional under the

Strong/ Sw nehart approach, unless this Court goes beyond the

statute's ternms and inposes at |least the "clear and convincing
evi dence" question of proof upon the State.®
The Ely case presents a mddle ground between the

“transacti onal i mmunity” approach and the Strong/ Sw nehart

phi | osophy. The conclusions by the Vernont Suprenme Court were
primarily based on a conparison and evaluation of the

"transactional imunity" approach wth the Strong/Sw nehart

conclusions. Ely, 703 A 2d at 1337, 1338. While deciding that use
and derivative use imunity "best nmatches the protection afforded
by the [Fifth Amendnent] privilege", Evy at 1338, the Court
nevert hel ess mandat ed t hat Vernont' s statute provi ded

constitutionally sufficient protection of i nmuni zed witness' rights

6 The trial court applied the Kastigar preponderance standard

to the State in evaluating Petitioner’s Kastigar-related
chal l enges. e.qg., R2, 364-366; T20, 2211
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only "if we adhere to certain statutory and procedural
requirenents.” Ely at 1339.
The statutory features of Vernont's use/derivative use | aw go

far beyond 8914. 04. The Ely court noted with approval that

Vernont's statute required the State to prove independent source
under a standard of “beyond a reasonabl e doubt.” Ely at 1339. The
Vermont |aw al so specifically prohibits use "for any purpose",
pronpting the Vernont Suprene Court to decide that this included
evidentiary and non-evidentiary use. Ely at 1339. The court
concluded that the "high standard of proof" inposed on the State
"iIs sufficient to uncover instances of non-evidentiary use", Ely at
1340, suggesting by inplication that a | esser standard woul d not
sufficiently account for such prohibited uses. Significantly, the
Court also "enphasize[d]" the statute's provision giving a

presiding judge discretion to refuse to conpel testinobny under a

grant of use/derivative use inmunity and the power to force the

State to provide transaction inmmunity, when the judge determ nes

that "in sonme cases, despite all precautions, use and derivative
use is inadequate to replace the privilege "(against self-
incrimnation)". Ely at 1340. These provisions clearly afford the
type of neaningful statutory protection of constitutional rights
that Florida's statute does not.

O further significance is that despite Vernont's very broad

and stringent requirenent upon the State, the Evy court



neverthel ess inposed two additional non-statutory requirenents.

The Vernont Suprene Court determ ned that prohibited use applied
not only to prosecutors and police "but to fact w tnesses whose
di scovery or notivation to provide evidence is related to the
i mmuni zed testinony or whose evidence i s shaped by that testinony."
Ely at 1340. The Ely court explained that "[T] he prosecution of an
i muni zed wWtness nust neet a strict 'but for test'", supra,
concluding that "any evidence that would not have been
avail able...but for the inmunized testinony of the defendant" is
prohibited as not being "totally independent” of the inmunized
statenment. |d.

The court in Ely al so concluded that "...the [presiding] court
should ordinarily require that the State provide a witten
statenent (called 'canning’) of all evidence it has against the
Wi tness prior to the conpelled disclosure...[so that] the statenent
is available to the court and the defendant to aid in determ ning
whet her conpel | ed evi dence was used i n connection with the crim nal
case."” Ely at 1339. Such a procedural step, critically absent
fromFlorida's statute, would provide at |east sone ability to a
wi tness-turned defendant to nore effectively nmaintain a Kastigar-
type challenge or contest the state's evidence of non-use. See
al so Departnent of Justice Mnual, 89-23.330 (1992 Supp.)
(requiring federal prosecutors "if it appears” that an inmrunized

witness may later "warrant” a future prosecution to "can" and
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summari ze the State's pre-imunity evi dence, keep a record of post-
i munity evidence and secure and docunent access to the imuni zed
i nformation).

Unquestionably, the Ely case has greatly expanded the

Strong/ Swi nehart view that the inherent nature of use/derivative

use immunity is Constitutionally i nadequate to protect an i nmuni zed
W t ness' rights against self-incrimnation and privacy. The danger
is that under ei t her a "transactional i mmuni ty", t he
"use/derivative wuse immunity plus" approach, or EvYy's *use
derivative use immunity plus nore” analysis, Florida' s statute
falls far short of being constitutionally “co-extensive” wth
Florida's constitutional requirenents. Kastigar.

The lack of adequate statutory or procedural safeguards in
8914. 04 under any of these three approaches penalizes a wtness-
turned def endant by placing that defendant in a far worse position
than if she had said nothing. This is conpletely contrary to the
| anguage of Kastigar itself, where the Suprene Court upheld the

validity of wuse/derivative use imunity only so long as such

i munity forbids such a result.

As a matter of state Constitutional |aw and public policy,
this Court should require transactional inmmunity as the m ninmum
protection necessary, or at a mninmum inpose the additional

procedural requirenents called for in Ely, Strong, and Swi nehart.

Under each of the varied approaches argued here, 8914.04 is



Unconstitutional, requiring that Ms. Zle' s convictions and
sentences be reversed.

1. JOHAN ZILE' S STATEMENTS TO PCLICE DI SCLOSING FACT AND
Cl RCUMSTANCES OF THE DEATH OF CHRI STI NA HOLT AND LOCATI ON OF
HER BODY, WERE MOTI VATED, | NFLUENCED AND OTHERW SE | LLEGALLY
DERI VED FROM PAULI NE ZILE'S | MMUNI ZED STATEMENT, REQUI RI NG
REVERSAL OR CONVI CTI ON AND DI SM SSAL OF CASE UNDER KASTI GAR.

Al t hough the Suprene Court’s opinion in Kastigar validated
use/ derivative use forns of inmmunity, the opinion does nake clear
that an imunized persons’ Fifth Anmendnent rights cannot be
sacrificed or abandoned as a result. Kastigar, 92 S.Ct at 1661.
The Kasti gar case requires that the scope of imunity provi ded nust
be at | east as broad as such a person’s Fifth Arendnent protections
and insure that any immnized information obtai ned cannot be used
“in any respect”. Kastigar, 92 S.C at 1661; North I, 910 F.2d
supra at 861 (Kastigar |anguage does not nerely prohibit “primry
use”, “a whole [ot” or “excessive” use of inmunized information but
““any use, direct or indirect’”, quoting Kastigar, inpart); United
States v. Poindexter, 951 F.2d 369, 373 (D.C. Gr. 1991) (quoting

North I at 861); Debock, 512 So.2d, at 167, n.4 (where this Court

guot ed Kastigar’s prohibition or use of immunized information “in

any respect”) WIlians, supra, (prohibited use includes “incidental

facts” derived fromimruni zed statenent); More, 486 So.2d, supra,
at 81. Kastigar held that self-incrimnation protections under

immunity had to be commensurate with i nvoking the Fifth Arendnent,



to insure that testinony given under immunity could not | ead to the
“inmposition of crimnal penalties.” Kastigar at 1665.

As al ready argued, the crucial requirenment under Kastigar and
its progeny is that a witness who gives information under immunity
must be left in exactly the sane position as if she had said
not hi ng and had exercised her rights against self-incrimnation.
Kilroy, 769 F.Supp. supra at 11 (conpliance with Kastigar neans
that the Governnent’s case “nust be as pristine as if the wtness

had never broken silence” about the case involved, citing Mirphy,

supra); Gonzalez; Soriano. The Record here denpbnstrates that

prosecutors and police illegally “used” Pauline Zile' s inmunized
statenent to notivate John Zile into giving a statenent which
provided leads and information ultimately |eading to suspicion
i nvestigation, prosecution and conviction of Petitioner.

In its opinion, the Fourth D strict acknow edged that
prohibited indirect and derivative use of imunized statenents
under Kastigar include circunstances where another wtness’
statenent or testinony is “notivated” or “influenced” by the

i nmuni zed st at enent. Zile, 710 So.2d at 734; see also North 11

920 F.2d at 942; United States v. Rinaldi, 808 F.2d 1579, 1584, n.7

(D.C. Gr. 1987); Hanpton, 775 F.2d at 1488; United States v.

Bar one, 781 F. Supp. 1072, 1079 (E.D. Pa. 1991); United States v.

Carpenter, 611 F.Supp. 768, 779 (N.D. Ga. 1985);Ely, 798 A 2d at
1340; Strong, 542 A 2d at 875-876; More, 486 So.2d at 81



(prohibits use of “testinobny or the fact of the testinony”).
However, the Fourth District panel found no Kastigar violation from
the use of Pauline Zile' s statement to notivate John Zile to speak
with police, focusing on the fact that John Zile was not told the
contents of the statenent or the fact that it was immunized, did
not ask about the contents, and nade statenments indicating that his
w fe' s statenent was not his notivation to speak to police. Zile,
710 So.2d at 734. These conclusions ignored the |law and the only
possi bl e conclusion from the facts in the Record. The police
maneuvered the circunstances after Ms. Zile s statenent to nmake
sure John would be forced to talk’” through a series of acts and
statenents by police to John Zile that was derived both directly
and indirectly fromPauline Zile s inmunized statenent.

At the critical point when her imunized statenent was taken

on Cctober 27, 1994, under a prosecutor’s subpoena, Pauline Zle

was not considered a suspect.® T11, 1178, 1206. Detective Brochu

7 Petitioner is not arguing that police acted illegally in
procuring John Zile to talk by playing him against his wfe-co-
def endant, a practice acknow edged as a frequently enpl oyed police
tactic. However, it is the fact that police used Pauline Zile's
statenent wunder immunity to do so that violated Ms. Zle's
Constitutional rights under Kastigar.

8 The Fourth District stressed that M. Zile was a "possi bl e"
suspect before the immuni zed statenent. Zile, at 734. The nore
significant facts under Kastigar were that she was not a suspect
and he had not been arrested or charged with any crinme before her
i muni zed statenent. The statenent nust be regarded as the catal yst
which (directly and indirectly) illegally nade her a suspect and
led to the "infliction of crimnal penalties” upon her. Kastigar,
at 1661.
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had no evidence at this point in tinme that Ms. Zile commtted
first degree nurder. T9, 863-865. John Zile had said nothing
incrimnating up to this point, five days into the investigation of
Christina Holt’s di sappearance. M. Zile had in fact invoked his
rights not to speak to police or give a statenent. T,11, 1157. At
this juncture, police and prosecutors did not know about the death
of the child, the circunstances of her death, the exact and
specific role of either Petitioner or M. Zile in that death, or
t he physical condition of the child at her death. T11, 1190-1196;
T12, 1277-1284; 1288-1289.

Pauline Zile started giving her inmmunized statenment “after
6:00 p.m” speaking for sone twenty to thirty m nutes. T, 1176,
1179. Thereafter, Brochu and state attorney I nvestigator Ross went
to see John Zile. T,1182-1184. Significantly, this visit “shortly

thereafter” Pauline Zile conpleted her statenment was not at John

Zile's invitation, request or waiver of his prior invocation of

si |l ence.

Law enforcenent’ s purpose was apparent--get a statenent from
John Zile and find out his “side of the story” now that police had
Paul ine’s version. T11, 1182, 1185, 1197, 1242-1243, 1258. Ross

and Brochu told John Zile that Petitioner had given “a conplete

statenent and had told the police “what happened”. T11, 1242, 1243

(e.a.). The policetold M. Zile they wanted a statenment fromhim

T11, 1258, and told himto take a few mnutes to think about it.



T,7, 581. This use of Petitioner’'s immnized statenent as an

investigatory | ead to approach and elicit a response and st at enent

from her husband was in and of itself illegal use of Pauline s
statenment under Kastigar requiring reversal and dismssal. E. g.,

Kasti gar at 1664; North, 910 F.2d at 860, 861 (prohibited use

i ncl udes focusing a witness’ thoughts); Dynaelectric Conpany, 859

F.2d at 1579, n.27; Byrd, 765 F.2d at 1531 (prohibited use incl udes
obtaining new information directly or indirectly from i mrunized

statenent); MDaniel, 482 F.2d at 311; United States v. Kristel

762 F. Supp. 110, 1105-1108 (S.D.N. Y. 1991); Carpenter, 611 F. Supp.

at 779, 780; Costello, 681 So.2d at 928; State v. WIIlians, 487

So.2d at 1095; State v. More, 486 So.2d at 81.

After |eaving John Zile al one, Brochu and Ross returned again

w thout invitation or request, and placed John Zile under arrest

for aggravated child abuse. T11, 1200. This arrest took place
around 6: 30 p. m according to witness Al neida, T1l, 1165, which was

at npbst ten mnutes after Pauline Zile conpleted her statenent

under inmunity.

These circunstances told John Zile that (1) no arrest of
anyone had occurred to this point, (2) M. Zile s wife had made a
statenent, and (3) the result was his arrest for aggravated child
abuse. Up to this point, John Zile had shown no indication to
cooperate or speak with police, |let alone express any interest to

“do the right thing.” Zile at 734. This was because John Zil e was



afraid that if anyone found Christina Holt, they woul d see evi dence
of abuse and as Ms. Zile stated “[John Zile] thought, if [Pauline]
didn’t know (where Christina was or could be found) and she was not
found, nothing can be proven”. PZ at p. 16.

Thus, John Zile did not have to be told by police what Pauline
specifically said. He knewthere were no arrests before she spoke;
that the only two people in the world who knew what happened to

Christine were he and his wife; and that the only other person with

any such know edge beside him had given police a “conplete

statenent” about “what happened.” Zile at 734; T7, 602; T11, 1242,
1243. The Record denonstrates that M. Zile appreciated his
situation and did not need police to “connect the dots” for him by
recounting Ms. Zile' s statenment nore specifically.

M. Zile s conduct after his arrest for aggravated chil d abuse

proves this point. Wile being booked and processed as part of

this charge, T, 1155-1156, 1163, 1165, 1166, Brochu deposition at

107, (T11, 1152) John Zile asked to talk to Brochu “within a very
short period of time” and/or a “matter of m nutes” of his arrest.
T11, 1165, 1166. Even then, Alneida rem nded M. Zile that he had
previously invoked his rights and that police could not talk to

him T11, 1157. M. Zile suddenly insisted on Al neida finding the

police officers that had arrested him (Brochu and Ross). T11,
1158. Wien this was reported to Brochu, he went to M. Zile and

arrested him for first degree nmurder at around 7:00 p.m T11,




1159, 1166, 1227, 1231. It was not until this point that M. Zile
stated that the child s death was not preneditated, waived his
rights and gave his statenent to police. T11, 1232.

Only two concl usi ons can be reasonably drawn fromthese facts:

1. John Zile was directly notivated to give a statenent
because of Ms. Zile' s imunized statenent.

The circunstances show a suspect who previously invoked his

rights not to talk to police, altering his position 360 degrees

within at nost 10 m nutes after being told that Pauline Zile nmade

a statenent about what occurred and being arrested for the first
time in connection with the case. M. Zile knew this could only
have happened as a result of Pauline’ s version of the events.
Additionally, both Ross and Brochu admt that John Zile spoke
because of Pauline’'s statenent. T12, 1292, 1318; see Brochu

probabl e cause affidavit at ppg.4, 5.
2. John Zile was notivated to give a statenent by his arrest

for aggravated child abuse.

The state conceded this in their |egal argunent before the

Fourth D strict. State's Answer Brief, Zile v. State, Fourth

District, Case No. 95-2252 at p.13. It is apparent that no arrest
occurred until Ms. Zile spoke under immunity and the arrest
occurred alnost immediately thereafter. Furthernore, police
Wi tnesses admitted in their Kastigar hearing testinony that Ms.

Zile's immunized statenent gave them probable cause for the



aggravat ed chil d abuse and nurder charges against John Zile. T,11,
1149-1152, 1159, 1160, 1199, 1231, 1232, 1254; Brochu deposition at
p. 108, 109, 115, 116.

Under either scenario, the State’'s use of Pauline Zle's
statenent viol ated her rights under Kasti gar nandati ng reversal and
dismssal. John Zile' s statenent forned a crucial aspect of the
probabl e cause affidavit for the nurder charge against Pauline
Zile. T4, 4-5, T6-7, 551-582; T12, 1317-1318. This indirect use
of John Zile's statenents to indict and prosecute Pauline Zile was

a clear Kastigar violation. United States v. Kurzer, 534 F. 2d 511,

517 (2™ Cir. 1976)(defendant testified wunder immunity; his
testinmony resulted in indictnent of Steinman; upon indictnent,
St ei nman agreed to cooperate and provided information resulting in
defendant’ s i ndi ctnent; court remanded for consideration of whether
Steinman’s notive for testifying against defendant was the
derivative result of defendant’s providing of information against

Steinman resulting in Steinman’s indictnent); State v. Lehrmnn,

532 So. 2d 802, 803-809 (La. App. 1988) (defendant received i nmunity
fromfederal authorities conducting investigation; under immunity,
def endant gave incrimnating information agai nst acconplice; as a
result, acconplice indicated by federal grand jury, causing
acconplice to give information against defendant, resulting in
defendant’ s i ndi ct ment by state grand jury; Loui si ana appeal s court

held that use of acconplice s testinony agai nst defendant to get



state i ndictnment was notivated by federal indictnent of acconplice
which resulted from defendant’s inmmunized testinony, violating
Kastigar, requiring indictnent to be quashed); Strong, 542 A 2d at
873-876 (w tness di scovered that def endant gave i muni zed st at enent
inplicating witness’ friend in robbery-nmurder; wtness went to
defendant, tried to elicit information from defendant to help
friend and inplicate defendant; state Supreme court held that
W tness’ testinony agai nst defendant, havi ng been obt ai ned because
W t ness was “notivated” by fact of immunized statenent inplicating
friend, could be Kastigar violation and remanded case for

consideration of this issue); See al so Barone, supra, Rinaldi,

supra, Hanpton, supra.

The Fourth District focused, as did the State at trial, T7,
602, 639, T9, 878, 883, 884, T12, 1343, on a neaningful |ega
distinction between a witness notivated by the existence of an
i mmuni zed statenent and know edge of the statenent’s contents
Both are derivative uses, and each is use “in any respect”.

Kastigar; North Il; North I. The Myore decision by the Second

District expressly rejects such a distinction. More 486 So.2d at
81. More fundanentally, the Governnent and Ms. Zile were not
placed in the sanme position as if she said nothing Kilroy;

Gonzal ez; Sori ano, supra. If Petitioner had said nothing police

woul d not have been able to tell John Zile that his wife had given

a statenent or arrest him based on that statenment. See al so

—1 &



Kurzer, supra, (where court stressed that the focus of Kastigar in

this context was whether the giving of information resulting in
char ges agai nst another contributed to that ot her person’s deci sion

to talk or testify); Lehrmann, supra, (where Louisiana court noted

that on remand of Kurzer, District Court focused on whether
nmotivated witness Steinman's decision to cooperate and provide
testinony which formed basis for charges agai nst defendant, was
“triggered in part” by indictnment of Steinman).

The Fourth District apparently relied on testinony that M.
Zile's notive in giving a statenment was to “do the right thing”.
Zile at 734. John Zile certainly knew what “the right thing” was

before Pauline Zil e gave her i muni zed statenent. M. Zil e made no

mention that he wanted to “do the right thing” until right after he
was told of Ms. Zile s statenent and placed under arrest. This
ti m ng cannot be reasonably regarded as nerely coincidental. These
ci rcunst ances underm ne any conclusion that John Zile s conplete
change of heart was suddenly notivated by sone altruistic desire to
“do the right thing”.

The Fourth District also relied on testinony that John Zile
was notivated to speak “to refute the severity of charges or

penal ti es” against him Zile at 734. This proves illegal

derivative use, since the “charges or penalties” were the admtted

result of Pauline Zile' s statenent, supra. Wthout her statenent,

M. Zile was not charged, nmeaning Ms. Zile' s immuni zed statenent



was the difference between suspicion and arrest. Addi tionally,
Ms. Zile' s statenent was the basis of the underlying felony for
the murder charge against M. Zile, which led to M. Zile s “not
prenedi tated” protestations. This further shows that the i muni zed
information indirectly notivated M. Zile' s statenent in this
context as well.

The Fourth District’s opinion concluded that M. Zile' s “nere
knowl edge” that a fellow co-conspirator (Ms. Zile) inplicated him
did not constitute illegal derivative use that tainted the case
against Ms. Zile. Zle at 734. To support this, the panel cited
two Federal cases that presented conpletely distinguishable

circunstances Id. citing United States v. Biaggi, 909 F. 2d 662, 669

(2™ Cir. 1990); United States v. Brinberry, 803 F.2d 908 (7" Cir.

1986) . In Biaggi, supra, the defense claim was that wtness

cooperation occurred because of general know edge of an ongoing
crimnal investigation, not because of anything that two other

w tnesses told the grand jury under imunity. Bi aggi , supra, at

669. Furthernore, the evidence in Biaggi was that wtness
cooperated there out of a fear of the prospect of prison tinme
arising out of a Federal investigation known to exist when the
i mmuni zed i nformati on was given--a situation not at all conparable
to the reasons for John Zile's reactions. In Brinberry, one of the
def endants agreed to cooperate w thout know ng that the defendant

had inplicated him and the case against the two cooperating



W tnesses was | argely devel oped and known to be devel oped by the
W t nesses before defendant's i mruni zed testinony was provided to a
grand jury. Brinberry, 803 F.2d, supra at 910.

These two decisions sinply do not present illegal use of an
i mmuni zed statenment as |everage to anger or goad soneone into
giving a statenent that is ultimtely used to prosecute and convi ct

the wtness giving the immnized statenent. United States v.

Hel nsley, 947 F.2d 71, 83 (2nd Cir. 1998) (where pane

di stingui shed Kurzer as just such a case); United States v. Jones,

590 F. Supp. 233, 241 (N.D. Ga. 9184) (noting that Kurzer presented
circunstances of illegal derivative use when there is Governnent
conduct that wuses the existence of an immunized statenment "as
| everage” to obtain another w tness' testinony).

John Zile's incul patory statenents and acts put the State in
a far better position than just establishing the nere presence of

Pauline Zile during Christina Holt's death. Kastigar; Kilroy.

John provided information about and actually led authorities to
Christina's body, which the State woul d not have know and coul d not
have prosecut ed Paul i ne or John w t hout, had Paul i ne stayed sil ent.
John's statenent forned a crucial aspect of probabl e cause agai nst
Paul i ne, R1,4-5, that no other information provided. R1l, 1-5; T7,
581-582; T11, 1205, 1237-1238.

John al so provided new evidence of Paul Zile's participation

in and awareness of discipline of Christina, JZ, at ppg. 8, 25,32

1



and of bruising on Christina' s body. JZ, 4,5,17,18. John' s
statenents also assisted the State in confirmng Pauline'

st at enent . Carpenter, supra at 779, 780 (confirmng truth or

conpl eteness of other information is prohibited under Kastigar);

United States v. Nedrow, 1991 U. S. Dist. LEXIS 19427, *42(WD. Pa.

1991) (corroboration of immunized information 1is Kastigar
prohi bited use). The State also used both Zile statenents to

establish the dates of the alleged nurder, and the other counts of
aggravated child abuse. T9, 865; Ti11, 1202; T12, 1320.

The State here did not neet their burden under Kastigar to
affirmatively prove that the prosecution derived evidence
i ndependently of Pauline Zle's statenent.® Kurzer, at 517;
Lehrmann at 809; Hanpton, 775 F.2d at 1488; Carpenter, 611 F. Supp.
at 779. Because Pauline and John Zile's statenents, and no ot her
i nformation, provided crucial evidence including the fact of
Christina's death, this Kastigar violation cannot be harmn ess

error. North |I; North Il; Hampton; Lehrnmann; Carpenter; State v.

DGQuilio, 491 So.2d 1129, 1135, 1138, 1139 (Fla. 1986). John
Zile's revelations were questionably and "clearly part of the

process"” of devel opi ng the case agai nst Pauline Zile, and the case

9 As previously noted, the GCrcuit Court applied a
"preponderance of the evidence" as the quantum burden of proof on
the Governnent. supra, n.7 Because the evidence denonstrates that
the State failed to neet this burden, the State fell even farther
short of proof of "independent source" should this Court determ ne
that a heavi er burden of proof nust be applied to render 8§914. 04
Constitutional.

S



woul d not have been nmde, but for the use of Pauline Zile's

statenent to get John Zile's statenent. Carpenter, supra at 780.

Ms. Zile' s convictions for felony nurder and the underlying
fel ony nmust be reversed and dism ssed with prejudice.

CONCLUSI ON

Petitioner respectfully requests that this Court declare
8§914.04 to be Unconstitutional and void, and reverse Petitioner’s
convi ction and sentence with instructions on remand to di sm ss al
charges against her and/or in the alternative, renmand the
proceedings for a new trial and a Constitutionally appropriate
Kastigar hearing, review and ruling.

Respectful ly submtted,

RI CHARD G BARTMON, ESQ

Law O fices of Bartnon & Bart non, PA
Attorney for Petitioner

1515 N. Federal Hi ghway, Suite 300
Boca Raton, FL 33432
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Fl orida Bar No. 337791
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