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PRELIMINARY STATEMENT 

In this Brief, PAULINE ZILE, wiI1 be referred to as “Petitioner” and the STATE 

OF FLORIDA as “Respondent”. 

“A” will refer to the attached Appendix and “e.a.” will mean “emphasis added”. 

STATEMENT OF THE CASE AND FACTS 

Petitioner filed a direct appeal to the Fourth District Court of Appeal from her 

convictions for first-degree felony murder and three counts of aggravated child abuse in 

the Circuit Court, Palm Beach County, Florida. Al. Among her claims on appeal, Mrs. 

Zile challenged the use by the State of her immunized statement to indict and convict 

her, in violation of her Fifth Amendment rights against self-incrimination and the 

decision in Kastinar v. United States, 92 SCt. 1653 (1972). A,l-4. 

Mrs. Zile specifically argued that Florida’s immunity statute, Section 914.04, was 

invalid under Florida’s Constitutional provisions against self-incrimination and the right 

to privacy. A,2,3. In its opinion of May 20, 1998 affirming all but one of Mrs. Zile’s 

convictions, A,2,3, the Fourth District panel expressly rejected these challenges to the 

statute. A2,3; See also, Zile v. State, 23 Fla.L.Weekly 1232, 1232-1235 (Fla. 4* DCA, 

May 20, 1998). The panel also concluded that Florida’s Constitutional privacy provision 

did not apply to Petitioner because she had no “legitimate expectation of privacy” in her 

immunized statement. A,2. The appeals court further decided that the “broader” 

language of Florida’s Constitutional right against self-incrimination, compared to the 

Fifth Amendment, did not require greater protection for a criminal defendant than 
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required under the Kastigar decision. A,2,3. 

Petitioner timely filed her Notice to Invoke Discretionary Jurisdiction on June 18, 

1998. (A,8,9). 

SUMMARY OF TIE ARGUMENT 

The Court should accept jurisdiction in this case on the basis of both 

9.030(s)(2)(A)(i) a& (a)(2)(A)(ii), Fla.R.Apn.Proc. The Fourth District’s express 

rejection of Petitioner’s challenge to the Constitutional validity of a state statute creates a 

basis for discretionary jurisdiction. The decision by the Fourth District also expressly 

construed Florida’s Constitutional provision against self-incrimination, creating an 

additional jurisdictional basis for this Court to accept this case. 
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ARGIJMENT 

I. 

THIS COURT SHOULD EXERCISE DISCRETIONARY JURISDICTION 
BASED ON FOURTH DISTRICT’S EXPRESS DECLARATION OF VALIDITY OF 

STATE’S USE IMMUNITY STATUTE AND EXPRESS CONSTRUCTION OF 
FLORIDA CONSTITUTIONAL PROVISION AGAINST SELF-INCRIMINATION 

This Court’s discretionary jurisdiction is properly invoked to review a District 

Court of Appeal decision which “expressly declare(s) valid a state statute”. Article V, 

Section 3(b)(3), Fla.Const. (1980); Rule 9.030(s)(2)(A)(i), Fla.R.App.Pro. (1998); 

Libertarian Par-& of Florida v. Smith, 687 So.2d 1292, 1293 (Fla. 1996); Brown v. State, 

629 So.2d 84 1, 842 (Fla. 1994); State v. Tal-Mason, 5 15 So.2d 738 (Fla. 1987). A close 

examination of the District Court’s analysis and ruling on Petitioner’s challenge to the 

Constitutional validity of Florida’s use immunity statute, A,2,3, demonstrates such a 

basis for jurisdiction in this case. 

The Fourth District expressly quoted Section 914.04, FlaStat., which provides 

that witnesses compelled by subpoena to give testimony in a criminal “investigation” or 

“proceeding” are not excused from such testimony because it may be self-incriminating. 

A,2;Section 914.04, supra. This statute requires that under such circumstances of 

compelled testimony, “. . . . no testimony so given or evidence so produced shall be 

received against the person upon any criminal investigation or proceeding”. A,2, quoting 

Section 914.04 in its entirety. The Fourth District panel expressly and specifically 



observed that Petitioner challenged this statute as unconstitutional in several material 

ways, characterizing her arguments as follows: 

Appellant also asserts that this statute violates Florida’s 
constitution because it provides only use immunity and not 
transactional immunity.. . . . . . . 

x x x x x 

Appellant argues that Florida’s constitutional right to privacv 
somehow requires transactional immunitv.. . ..Appellant also seeks to 
draw a distinction between Florida’s constitution and the federal 

constitutions’ self-incrimination provisions. 

A,2,3, (e.a.) 

The court observed that under Kastigar, a state statute need not convey 

transactional immunity to be valid. A,2-3, quoting and citing Kastigar. The panel 

described the legislative change in Section 914.04 in 1982 which amended the statute’s 

scope from transactional immunity, “to only use and derivative use immunity”. A,3. The 

court then specifically concluded that Florida’s Constitution did not protect Pauline Zile 

because she did not have a “legitimate expectation of privacy” in her statements. A,3. 

The panel further explicitly stated that while Florida’s Constitutional provision against 

self-incrimination was “broader” in language than the Fifth Amendment, it did not 

require that statutory immunity be transactional in nature. A,3. 

The District Court plainly and definitely regarded Petitioner’s arguments as a 

challenge to the validity of a state statute and rejected them as such A,2,3. The panel 
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unquestionably concluded that 914.04 was not Unconstitutional based on Petitioner’s 

arguments, A,2,3, even though the opinion had no language overtly upholding this law. 

In Libertarian Partv of Florida v. Smith, 687 So.2d, supra, at 1293, this Court accented 

jurisdiction observing that the First District had declared a state statute valid, citing 

Libertarian Par@ of Florida v. Smith, 665 So.2d 1119 (Fla. lst DCA 1996). In the First 

District’s opinion, the panel noted the appellant’s challenge to the Constitutionality of a 

statute and concluded that “we reject appellant’s contention and affirm” the trial court’s 

ruling”. Smith, 665 So.2d, supra, at 1120. In Brown, 629 So.2d, supra, at 81, this Court 

accepted jurisdiction because the First District “considered the Constitutionality” of a 

state law and “found the statute Constitutional”. In Brown v. State, 610 So.2d 1356, 

1357 (Fla. lSf DCA 1992), the First District characterized the appellant’s argument as 

“urging the Unconstitutionality” of a state law, and decided that “. . . we reject Appellant’s 

argument that the subject statute is Unconstitutional and . . . we affirm Appellant’s 

conviction and sentence”. The Court never expressly stated that the statute at issue was 

Constitutional. Brown, 610 So.2d, supra, 1357-1359. More recently in wf 

Ft. Lauderdale, 705 So.2d 1371, 1372 (Fla. 1998), this Court accepted jurisdiction based 

on the Fourth District’s declaration of statutory validity, where the Fourth District panel 

held that the statute in question “... is not constitutionally intirm on due process grounds 

or for any of the other reasons cited by the lower court”. Citv of Ft. Lauderdale v. 

In the District Court’s ruling in && Ilkanic, 683 So.2d 563, 564 (Fla. 4& DCA 1996). 

Mason v. State, 492 So.2d 1179 (Fla. 4th DCA 1986), the majority disagreed with the trial 
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court’s invalidation of a state statute and reversed this ruling. Now-Justice Anstead 

observed that the majority’s decision “ . . . .expressly declares a state statute valid as 

against a constitutional challenge so that (Appellant therein) may seek discretionary 

review in the Florida Supreme Court”. Tal-Mason, 492 So.2d, at 1183 (Anstead, J., 

specially concurring opinion). This Court then accepted jurisdiction, characterizing the 

lower court’s ruling as a declaration of statutory validity. Tal-Mason, 515 So.2d, supra, 

at 738. 

Thus, the Fourth District’s ruling cannot be logically viewed in any way but as an 

“express declaration” that Section 914.04 is Constitutionallv valid. Id; see also, Jenkins 

v. State, 385 So.2d 1356, 1359 (Fla. 1980)(where majority defined term “express” as “to 

give expression to”, or “to represent in words”, citing dictionary references); Webster’s 

New 20fh Century Dictionary 647 (2nd ed. 1964)(defining “expressly” as “in an express 

manner; plainly; in direct terms”); Webster’s New International Dictionary 899 (2nd ed. 

1934)(“express” is defined as “to make known the opinions or feelings of’). Any 

contrary reading or construction of the opinion here would be unreasonably myopic and 

technical. ’ 

This Court should also exercise discretionary jurisdiction in this case because the 

decision by the Fourth District “expressly construe(d) a provision of the state or federal 

constitution”. Article V, Section(3)(h)(3), supra; Rule 9.030(a)(2)(A)(ii), 

6 
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immunity”. Z&, 23 Fla.L.Weekly, supra, at 1232. (e.a.) 



Fla,R.App.Proc. (1998); Melbourne v. State, 679 So.2d 759 (Fla. 1996). The Fourth 

District’s decision explicitly referred to the language of Article I, Section 9, Fla.Const., 

quoting that portion of Florida’s self-incrimination provision which “. . . .prohibits 

compelling a person to incriminate himself or herself ‘in any criminal matter”‘. A,3. 

Upon noting this language “is worded broader” than the Fifth Amendment’s language 

(also quoted by the panel, A,3), the Fourth District concluded that the state Constitution’s 

language did not require Florida’s immunity statute to confer transactional immunity. 

A,3. 

. This holding thus served to “explain “, “define” & “eliminate existing doubts” 

raised by Petitioner before the Fourth District about the language of Article I, Section 9. 

A,3. Armstrong v. Citv of Tampa, 106 So.2d 407,409 (Fla. 1958); see also Melbourne, 

679 So.2d, supra, at 762 (where this Court accepted jurisdiction based on District Court’s 

construction of state Constitutional provision, citing Melbourne v. State, 655 So.2d 126 

(Fla. 5& DCA 1995); see Melbourne, 655 So.2d, supra at 127, where District Court 

discussed issue of prosecutorial exercise of peremptories to strike minority jurors under 

Neil v. State, (citation omitted); In re: Dubreuil, 629 So.2d 819, 820, n. 1 (Fla. 

1993)(where this Court accepted jurisdiction, based on express construction by Fourth 

District of state Constitutional right to privacy, citing Dubreuil, 603 So.2d 538 (Fla. 4’ 

DCA 1992), where District Court analyzed issue of whether ordering blood transfusions 

to save child’s life over objections of her mother, a Jehovah’s Witness, was a violation of 

state Constitutional right of privacy.) The a ruling went well beyond mere application 
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of a state Constitutional provision, or a ruling inherently involving Article I, Section 9. 

Roias v. State, 288 So.2d 234,236 (Fla. 1973); Ogle v. Pepin, 273 So.2d 391,392 (Fla. 

1973). 

This Court should exercise its jurisdiction in this case to decide the merits of 

whether Section 914.04 affords protection to as great a degree as the scope of a witness’ 

Florida Constitutional rights against self-incrimination and privacy. Committee Notes, 

1977 Amendment, Rule 9.120, Fla.R.App.Proc. As the Fourth District noted, Florida 

amended its immunity statute from transactional to use and derivative use protection in 

1982. A,3. Since 1982, at least five other states have invalidated similar use/derivative 

use immunity statutes as Unconstitutional under state Constitutional rights against self- 

incrimination, including two such rulings within the last five years. State v. Thrift, 440 

S.E. 2d 341, 350-352 (S.C. 1993); State v. Gonzalez, 853 P.2nd 526, 528-533 (Alaska 

1993), Wright v. McAdorv, 536 So.2d 897, 903-904 (Miss. 1988); State v. Soriano, 684 

P.2nd 1220, 1232-1234 (1984), m, 693 P.2d 26 (1984); Attorney General v. Colleton, 

444 N.E.2nd 915, 918-921 (Mass. 1982). These conclusions were reached upon 

comprehensive review in each case of the respective state’s legislative history and 

judicial treatment of the right against self-incrimination, as well as practical concerns and 

doubts that use and/or derivative use immunity realistically protected these rights. Id. 

Three other states have construed use/derivative use immunity laws as 

Constitutional onlv because the statute contained procedural and substantive safeguards 

not contained in Florida’s immunitv law. State v. Ely, 1997 Vt LEXIS 286, *22-28 
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(Vermont Sup.Ct., December 19, 1997)(when court upheld state law because it 

prohibited, inter alia, use of immunized statement for “any purpose”, required State to 

prove evidence was obtained from independent source by proof bevond reasonable doubt, 

and because State can be compelled by trial court to “can” all evidence obtained so that 

witness could effectively challenge possible illegal use of immunized statement as 

violation of Constitutional rights); Commonwealth v. Swinehart, 664 A.2nd 957,961-969 

(Pa. 1995)(where state Supreme Court held that while state immunity statute was 

consistent with state Constitution, state’s Constitutional privacy interests required that 

state meet its burden to prove “independent source” by “clear and convincing evidence”); 

State v. Strong, 542 A.2nd 86, 869-872 (N.J. 1988)(where state’s highest court imposed 

same burden upon State as in Swinehart, supra, concluding that State’s protection of right 

against self-incrimination, including state Constitutional privacy interest, was broader 

than Fifth Amendment). 

As these eight other state courts have done, this Court should address the scope of 

Article I, Section 9 and 23, Fla.Constitution, based on an examination of this state’s 

legislative and judicial history and decide if Florida’s immunity statute (Section 914.04) 

is Constitutionally consistent with that scope. 
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CONCLUSION 

Based on the foregoing arguments and authorities, Petitioner respectfully requests 

that this Court accept jurisdiction in this case, based on a finding of statutory validity 

and/or construction of a state Constitutional provision by the Fourth District, and enter an 

Order directing the parties to tile briefs on the merits. 

Respectfully submitted, 

RICHARD G. BARTMON, ESQ. 
Law Offices of Bartmon & Bartmon 
Counsel for Petitioner 
15 15 North Federal Highway 
Suite 300 
Boca Raton, FL 33432 
(561) 392-7782 
Fla. Bar No: 337791 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by U.S. MAlL delivery to MELYNDA MELEAR, Assistant Attorney General, 

1655 Palm Beach Lakes Blvd., Suite 300, West Palm Beach, FL 33401, this >C&day of 

JUNE, 1998 

RICHARD G. BARTMON, ESQ. 
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IN THE DISTRlCT COURT’ OF APPEAL OF THE ST.ATE GF FLOIUDA 
FGUFUH DlSTRJCT 

Appellant, 

V. 

Appellee. 

CASE NO. 95-2252 

Opinion filed May 20,1998 

Appeal from the Circuit Court for the Fifteenth 
Judicial Circui& Palm Beach County Stephen Rapp; 
Judge: L.T. Case No. 94-11068. 

Richard G. Bartmon of Law Offices of Bar&non 
& Bartmon, Boca Raton, for appellant. 

Robert A. Butter-worth, Attorney General, 
Tallahassee, and Melynda L. Melear, Assistant 
Attorney General, West Palm Beach, for appellee. 

STONE, C.J. 

Appellant was convicted of one count of first- 
degree murder and &ree counts of aggravated child 
abuse. Except as to one count of child abuse, we 
affirm. As to count V: we reverse and remand for 
entry of amended judgment and sentence. 

Appeilantwas the mother of the victim, Christina, 
and is married to John Zile. The family lived in a 
small one bedroom apartment with the couple’s 
other two children. On September 16, 1994, John 
beat Christina so severely that he caused her death. 
Appellant was present and made no effort to 
interfere until after Christina lost consciousness. 

Following the child’s death, Appellant and John 
stored Christiia’s body in their closet for sevorai 

JAJ?UARY TERM 1998 
. 

days until John eventn&y bnried the body. 
Together they purchased a shovel, tarp, and items to 
bury Christina, and Appellant made a public plea 
chiming that Christina had been kidnapped She 
id.50 pawned Cht%t&?s beiongings. 

Eventnally, Appellant agreed to give an 
. yd statement about what happened. In this 

statement, she described the circumstances of 
Christina’s death. Subsequent to her statemen& 
after being told that Appellant had “toid them 
everything,” John confessed that he battered the 
victim and covered her face with his hand until she 
Iost consciousness. The evidence shows that 
Appellant was present during the battery and did not 
tell him to stop. During the incident, John was 
yelling at the little girl for defecating in her pants. 
After the abuse stopped, John was &aid to take 
Christina to the hospital. He told Appellant that she 
could call the police, that it was up to her, but 
Appellant decided against it. fohn’s statement was 
not used at Appellant’s trial. 

Counts I and III of the information charged felony 
murder, with aggravated child abuse as the 
underlying klony for the September 16th homicide. 
Count lI related to an incident occurring sometime 
between August 29 and October 1, 1994, when a 
neighbor heard Appellant slap and curse at 
Christina Count V referred to an incident occurring 
between August 20 and September 15, 1994, in 
which John struck the victim as punishment while 
Appellant was in another room. 

Appei!ant filed motions seeking dismissal of the 
case, suppression of evidence, and disquali&ation 
of the Palm Beach State Attorney’s Of5ce, alleging 
that information from her immunized statement had 
been used to convict and indict her. The trial court 
held a hearing and ultimately denied Appellant’s 
motions. The trial court determined that the state 
had not used Appellant’s immunized statement 
against her, and had independent sources for all 
evidence obtained. 

Additionally~ Appellant sought a change of venue 
because of significant pre-trial publicity. At trial, 



the judge excused approximately 80 of the 141 
potential jurors, but denied the motion for change of 
venue, reasoning that the jury ultimateIy selected 
knew little about the case, and that all of the jurors 
stated that they could be fair and impartial and 
decide the case based on the evidence presented at 
trial. 

Appellant contends that her fif3.h amendment 
rights were violated by the state’s use of her 
immunized statement. a Kastiaar v. United 

However, the States, 406 U.S. 441 (1972). 
privilege against self-incrimination does not deprive 
the state of the authority to compel statements that 
may be incriminating, as long as the state grants 
immunity. & at 448. Section 941.04, Florida 
Statute provides: 

Witnesses; person not excused from testifjling or 
producing evidence in certain prosecutions on 
ground testimony might incriminate him; use of 
testimony given or evidence produced: 

No person who has been duly served with a 
subpoena . .shah be excused from attending and 
testi@ng. . .upon the ground or for the reason that 
the testimony or evidence,. . required of the 
person may tend to convict him or her of a crime 
or to subject him or her to a penalty or forfeiture, 
but no testimony so given or evidence so produced 
shall be received against the person upon any 
criminal investigation or proceeding. 

Appellant also asserts that this statute violates 
Florida’s constitution because it provides only use 
immunity and not transactional immunity. 

Use immunity forbids the testimony to be used 
against the witness in any criminal prosecution of 
the witness. Transactional immunity would have 
provided complete immunity fkom prosecution for 
the matter concerning which the testimony was 
elicited. In Kastigar, the United States Supreme 
Court recognized that immunity from use and 
derivative use is sufficient to compel testimony over 
a claim of privilege. & at 453. The state is not 
required to offer transactional immunity. &L The 
Supreme Court reasoned that: 

The privilege has never been construed to mean 
that one who invokes it cannot subsequently be 
prosecuted Its sole ‘<oncern is to afford 
protection against being ‘forced to give testimony 
leading to the infliction of penalties. . ,” 
hmnuni~ from the use of compelled testimony, as 
well as evidence derived directly and indirectly 
therefrom, affords this protection. It prohibits the 
prosecutorial authorities from using the compelled 
testimony. . . . 

A person accorded this immunity under 18 U.S.C. 
s 6002, and subsequently prosecuted, is not 
dependent for the pieservation of his rights upon 
the integrity and good faith of the prosecuting 
authorities. 

I& at 453,459 (citations omitted). 

However, the Supreme Court did recognize that 
the government has the burden, faced with an 
immunity claim, of showing that its evidence is not 
tainted and comes from a legitimate independent 
source, adding: 

This burden of proof. which we reaffimn as 
appropriate, is not limited to a negation or taint; 
rather, it imposes on the prosecution the 
affirmative duty to prove that the evidence it 
proposes to use is derived from a legitimate 
source wholly independent of the compelled 
testimony. 

*** 

This statute, which operates after a witness has 
given incriminatory testimony, affords the same 
protection by assuring that the compelled 
testimony can in no way lead to the infliction of 
criminal penalties. The statute, like the Fifth 
Amendment, grants neither pardon nor amnesty. 
Both the statute and the Fifth Amendment allow 
the government to prosecute using evidence from 
kgitimate independent sources. 

&at 460-61. 

Transactional immuni~ is a creature of statute, 
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State v. S&g&, 112 So. 2d 237 (Fla 1959), and 
does not implicate any constitutional provisions 
since m held that only use immunity is 
required. k State v. Wilu, 487 So. 2d 1092 
(Fla 1st DCA 1986); see dSQ DeBock v. State, 5 12 
So. 2d 164 (Fla 1987). Florida Statutes 0 9 14.04 
previously provided for transactional immunity, but 
in 1982 the legislature amended the statute to 
provide for only use and derivative use immunity. 
The legislature, by making this change, obviously 
intended to ehminate transactional immunity, while 
keeping intact use immunity as required by Kastigar. 
&g Nave v. Scott, 438 So. 2d 477 (Fla. 3d DCA 
1983). 

Appellant argues that Florida’s constitutional 
right to privacy somehow requires transactional 
immunity. However, such right to privacy does not 
arise unless a person has a legitimate expectation of 
privacy and no such legitimate expectation exists in 
the instant case. $&e State v. Conforti, 688 So. 2d 
350 (Fla. 4th DCA 1997). Appellant also seeks to 
draw a distinction between Florida’s constitution 
and the federal constitution by pointing out slight 
differences in wording in the constitutions’ self- 
incrimination provisions. Florida’s constitution 
prohibits compelling a person to incriminate himself 
or herself “in any criminal matter.” This provision 
is worded broader than the fifth amendment, which 
provides protection “in any criminal trial.” 
However, we discern no reason why this difference 
in language would imply a requirement that 
immunity be transactional immuuity. 

Prosecution is not foreclosed because an 
immunized statement might have tangentially 
influenced a prosecutor’s thought process, or 
because a “Chinese Wall” was not established & 
United States v. Montoa 45 F.3d 1286,1292 (9th 
Cir. 1995); United States v. McCmire, 45 F.3d 
1177, 1183-84 (8th Cir. 1995); Ynited States Y, 
$clyidg& 25 F.3d 1523,1529 (1 lth Cir. 1994); 
Umted States v. BarteI 19 F.3d 1103, 1111 (6th 
Cir. 1994); I United Stat& v. Harris, 973 F.2d 333, 
337-38 (4th Cir. 1992); United States v. Velasa, 
973 F.2d 1467,1474 (7th Cir. 1992); United Sm 
v. Schwimmer, 924 F.2d 443,446 (2d Cir. 1991); 
United States v. Serrano, 870 F.2d 1 z 17 (1st Cir. 

1989); United States v. Bvrd, 765 F.2d 1524,1530- 
31 (11th Cir. 1985). The Eleventh Circuit has 
recognized that. “Kastisarmade no mention of any 
burden on the government to erect an impenetrable 
barrier between the pmsecutors who hear or read the 
immunized testimony and those who decide to 
indict....” &ml at 1529. Other courts have 
reasoned that the focus under Kastiga is not 
whether a prosecutor was aware of the contents of 
the immunized testimony, but on whether he or she 
used it. See Harris at 338; see also Abbott v State, 
438 So. 2d 1025,1026 (Fla. 1st DCA 1983). 

Appellant argues that John’s statement was 
motivated or influenced by his knowledge of 
Appellant’s immuuized statement. ti 1 Jnited 
States v. North, 920 F.2d 940 (D.C. Cir. 1990) 
(derivative use of an immunized statement includes 
situations where a witness’ statement or testimony 
is motivated or influenced by the immunized 
information.). immediately after Appellant gave her 
immunized statement, Detective Brochu and 
Investigator Ross went to see John. Ross testified 
at the Kastigar hearing that Brochu told John that 
Appellant had given “a complete statement,‘* and 
had told the police “what happened” The state 
further admitted that John had been told by police 
that “we have spoken to your wife, we know what’s 
going on. Why don’t you tell us: you know, tell us 
your side of the story.” Appellant asserts that these 
undisputed facts are sufficient to show that John 
was motivated and influenced to give his statement 
based on Appellant’s immunized statement. 
However: the state presented substantial evidence 
and testimony which established that John was not 
influenced or motivated to talk based on his 
knowledge that Appellant had given a statement. At 
the time John gave his statements, he had not been 
told that Appellant was given immunity. John was 
not told about the content of Appellant’s statement 
and did not ask about it. 

Detective Brochu testified that John initiated 
contact with him, and that he did not use any 
information obtained tiom Appellant in asking John 
questions. He said that he informed John that he 
was being charged with fust-degree murder, and 
advised John of his rights with regard to giving a 
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home for some time. * 

Regarding the trial court’s denial of Appellant’s 
motion for change of venue because of 
overwhelming publicity, we tid no abuse of 
discretion. The test for determining whether a 
change of venue is required is “whether the general 
state of mind of the inhabitants of a community is so 
infected by knowledge of the incident and 
accompanying prejudice, bias, and pre-conceived 
opinions that jurors could not possibly put these 
matters out of their minds and tzy the case solely on 
the evidence presented in thesourtroom.” Rollins v. 
&&g, 695 So. 2d 278, 284 (Fla. 1997); Cole v. 
&&, 701 So. 2d 84$853 (Fla. 1997). 

In exercising its discretion, a trial court must 
make a two-pronged analysis, evaluating: (1) the 
extent and nature of any pre-trial publicity; and (2) 
the difficulty encountered in actually selecting a 
jury. Rolling at 284. Pre-trial publicity: standing 
alone, will not require a change of venue. & at 285. 
Resolution requires the trial court to examine the 
extent of difficuilty in actually selecting an impartial 
jury. Ifvoir dire shows that it is impossible to select 
jurors who will decide the case on the basis of the 
evidence, rather than the jurors’ partiality or 
extrinsic knowledge, then a change of venue is 
required. To be qualified, jurors need not be totally 
ignorant of the facts of the case, nor do they need to 
be tiee &om any pre-conceived notion at all: 

To hold that the mere existence of any 
preconceived notion as to the guilt of the accused, 
without more, is suEcient to rebut the 
presumption of a prospective juror’s impartiality 
would be to establish an impossible standard. It 
is sticient if the juror can lay aside his 
impression or opinion and render a verdict based 
on the evidence presented. 

Rolling at 28.5, quoting Irvin 366 U.S. 
717: 723 (1961). 

Here, there were hundreds of pre-tr@ newspaper 
articles publicizing the case, and many hours of 
television video, reaching a large segment of the 
population. Much of the material was 

infhunmatory. Some reports made a connection 
between Appellant and Susan Smith, a woman who 
had recently murd&. her two children by 
drowning, a nationally publicized case. 

We note, however, that Rolling, involving the 
murder ofseveral university students in Gainesville, 
also received nationwide attention and every 
member ofthe-venire had some extrinsic knowledge 
of the case, yet no change in venue was required. 
Similarly, in United States v. Lehd r Rivw 955 
F.2d 1510 (1 lth Cir. 1992): pre-2; p&city 
calling the defendant a “drug kingpin” and ‘narco 
terrorist,” and reference to the defmdant’s 
fascination with the Third Reich did not trigger a 
finding of presumed prejudice. 

Every member of the jury who sat in the instant 
case indicated that they would be able to set aside 
any pre-conceived opinions or prejudice and decide 
the case solely on the evidence presented. They 
stated that they were confident that whatever they 
heard in the news would not impact their decisions 
and that they would rely only on what they heard in 
the courtroom. 

The tial judge said that he was confident they had 
found a very good and impartial jury. The judge 
noted that five of the jurors either had not heard of 
the case or had very minimal knowledge, and the 
other five only knew a little about the case. The 
judge recognized that two of the jurors knew quite a 
bit about the case, but the defense did not seek to 
strike those jurors far cause. J%t.her, those two 
jurors said that they were confident that they could 
set aside what they did know. 

We recognize that a high percentage of the jury 
pool, around 57%, was disqualified for having pre- 
conceived opinions of guilt or because they could 
not put aside their prejudices. However, even where 
a substantial number of prospective jurors admit 
forming an opinion, community prejudice need not 
be presumed. Rolling at 285. The number of 
prospective jurors who were e%xsed in this case 
was high because the judge liberally struck for cause 
prospective jurors where either the judge or the juror 
was not co&dent that they could set aside what thq 
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knew or their prejudices. The judge commented that 
only one defsnse~challenge for cause was denied and 
that prospective juror was not seated. Further, 
Appellant did not exhaust all of her peremptory 
challenges. & Gasldn v. State, 591 So. 2d 9 17 
(Fla. 1991), vacated on other ?ou.n&, 505 U.S. 
1216 (1992); see als~Roilin~ at 285. 

The Florida Supreme Court has been reluctant to 
reverse based on a refusal to grant a change of 
venue mot& even where there was very significant 
pre-trial publicity. See Rolhng; Q&; Farina v. 
S&&g, 679 So. 2d 115 1 (Fla. 1996), overruled in 
-4, Franqui v. State, 699 So. 2d 
1312 (Fia. 1997); Wuomos v. State, 644 So. 2d 
1000,1007 (Fla 1994); Bundv v. State, 471 So. 2d 
9, 19 (Fla. 1985). We recognize that the Third 
District did reverse a trial court’s decision to deny a 
change of venue in Lozano v. State, 584 So. 2d 19 
(Fla. 3d DCA 199 l), where a police officer was 
charged with manslaughter after killing a motorcycle 
rider. However there: shortly after the killing, there 
were threats of extensive riots if the defendant was 
acquitted, and various juty members stated that they 
were fearfkl of the consequence of an acquittal. 

The evidence at trial was sufficient to support the 
trial court’s denial of Appellant’s motions for 
judgment of acquittal on charges of felony murder 
by aggravated child abuse. Appellant was charged 
under two theories. First, felony murder, with 
aggravated child abuse as the underlying felony. 
Second, the state argued that Appellant was guilty 
as a principal under section 777.011, Florida 
stattltes. 

At the time of Appellant’s trial, Florida’s 
aggravated child abuse statute 0 827.03 (1995): 
since amended, provided as follows: 

(1) “Aggravated child abuse” is defined as one or 
more acts committed by a person who: 

fa> commits aggravated battery on a child; 

@I willfully tortures a child; 

tc) maliciously punishes a child; or 

(d) willfithy and unlawfully cages a child 

Section 827.01(3) define& ytorture” as “every act, 
omission, or neglect whereby unnecessary or 
unjus&iable pain or s&king is caused.“’ The state 
argued at triai that Appellant was guilty of 
aggravated child abuse by failing to protect 
Christina the night John beat her to death. The 
supreme court has recognized that acts of omission 
can constitute torture under Florida’s child abuse 
statute. b Nicholson v. %a@, 600 So. 2d 1101 
(Fla 1992). 

in Nicholsoa a dekndant appealed her conviction 
for first-degree felony murder and aggravated child 
abuse. The child had died of starvation, and the 
defendant had controlled the child’s diet, directed 
the punishment of the child, and prohibited the child 
from eating when she was offered food by third 
persons. The court, in construing the definition of 
“torture,” held that the aggravated child abuse 
statute included not only willful acts of commission, 
but also willful acts of omission and neglect that 
cause unnecessary or unjustifiable pain or suffering 
to a child. 

In State v. Carwile, 6 15 So. 2d 748 (Fla. 2d DCA 
1993), the court reversed a trial court dismissal of a 
first-degree felony murder by aggravated child 
abuse charge. The defendant’s daughter had 
somehow sustained head injuries and exhibited 
serious symptoms for a period of time, but the 
defendants failed to get medical attention and the 
child died four days later. The Second District, in 
reversing, recognized that intent to commit 
aggravated child abuse through omissions was an 
issue of fact. 

On this record, the jury could have determined 

‘The child abuse statute was substantially amended in 
1996 afler the trial. The amended version’s definition of 
child abuse includes intentional acts and/or “active 
encouragement of any person to commit an act that 
results or could reasonably be esqxcted to result in 
physical or mental injury to a child.” Fla. Stat. $ 
827.03(l)(c). 
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that Appellant faiied to execute her duty to protect 
the victim by standing by and allowing John to 
punish the victim so severe& Appellant knew that 
the abuse was taking place: it was in her presence, 
and even the neighbors heard the victim’s screams 
and her muffled voice atIer John covered her mouth. 
The abuse took place in two rooms of the small one 
bedroom apartment, Appeknt’s voice was heard by 
neighbors, and there was blood throughout the 
apartment. Appellant allowed the assault to 
continue until the child had lapsed into 
unconsciousness, at which time Appellant said 
“that’s enough John,” in a calm and quiet voice. 
The jury could have found that the evidence 
suggested that Appefiant approved and condoned 
the attack up untd the victim lost consciousness, and 
wiREi@ intended the beating or torture to continue. 
The jury could also conclude that this prolonged 
abuse caused Christina “unjustifiable pain or 
stiering~” as defined in 5 827.01(3). 

However we do reverse Appellant’s conviction of 
aggravated. child abuse concerning a separate 
incident charged in count V of the information. As 
to that incident, the evidence reflects that Appellant 
was in a different room, with the door closed, when 
John hit Christina with his belt four times, taking 
“half swings.” As to that incident, there is no 
evidence that Appellant participated or was in a 
position to stop it. As to all other issues raised, we 
affirm. 

With respect to Appellant’s additional Kastigar 
chim involving testimony before the grand jury, we 
afkm on the authority of United States v. Kuehn 
562 F.2d 427 (7th Cir. 1997) and United States v: 
Hehnsley, 941 F.2d 71(2d Cir. 1991). 

Therefore, as to count V: we remand to amend the 
judgment and sentence accordingly. As to all other 
issues, we af&m. 

GUNTHER and POLEN, JJ., concur. 

NOT FINAL UNTIL THE DISPOSITION OF 
ANY TIMELY FILED MOTION FOR 
REHEARING. 
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