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STATEMENT OF THE CASE AND FACTS!

The Tenant, Conptech International, Inc. ("“Conptech” or the
“Tenant”), leased a warehouse and office facility from the
Landl ord, MI|am Commerce Park, Ltd. (“Mlanf or the “Landlord”).
After three years, the Tenant needed additional space to expand.
The parties entered into a second |ease for an additional 13,000
square feet of warehouse space. In the second | ease, the Landl ord
agreed to build a 2,000 square foot addition to the Tenant’s
al ready- occupi ed office. Comptech clainms that the Landl ord was
negligent in performng its duty to construct the additional space
for several reasons, including that the Landlord

(1) hired an unlicensed contractor who used unlicensed
subcont ract or s,

(2) failed to obtain, submt, or use architectural
pl ans to do the construction,

(3) failed to apply for or to obtain any building
permts to do the construction,

(4) failed to obtain any municipal inspections of the
construction work, and

(5) failed to obtain a Certificate of OGccupancy for the

| easehol d prem ses.

! The Facts are taken fromthe four corners of the Third
Amended Conplaint (R-Vol. 111, pp. 448-459) and the Third
District’s Opinion on Motion for Rehearing (R-Vol. 1V, pp. 727-
758) .
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During the renovation, the unlicensed construction conpany
rel eased excessive dust and dirt throughout the Tenant’s al ready-
occupi ed of fi ce space, whi ch caused physi cal damage to the Tenant’s
conputers, and overloaded the electrical systemin a manner which
caused both loss of data and physical danmage to the Tenant’s
conputer systens. The contractor damaged existing bathroons and
flooring in the Tenant’s original space as well.

The Tenant brought suit against the Landlord for property
damage, economc |osses, and punitive danages caused by the
negligently performed renovation. The Tenant al so sought civi
remedi es pursuant to the Florida Buil di ng Codes Act, 8§ 553, 84, Fl a.
Stat, (1989) (the “Building Code”).

On Novenber 29, 1993, the trial court dismssed, wth
prejudice, all but the negligent construction claim(R-Vol. IV, p.
696); and, on April 8, 1996, the trial court entered summary
j udgment for the Landlord on the negligence claimtoo (R Vol. IV,
pp. 698-699). The trial court reasoned that, the Landlord s
construction obligations arose out of a contract and that recovery
was barred by the economic loss rule. Id.

On May 20, 1998, in a revised opinion, the Third District
affirmed, and held that (1) where clains are contractual in nature,
t here cannot be an action for econom c danages under the Buil ding
Code, and (2) the “other property” exception to the econom c |oss

rul e does not apply when it was foreseeabl e under, and hence shoul d
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have been contenpl ated by, the contract that the Tenant’ s conputers
could be damaged. (R-Vol. |V, pp. 727-758)°2

On June 19, 1998, Conptech filed its Notice to Invoke the
Di scretionary Jurisdiction of the Florida Supreme Court. (R-Vol.
|V, pp. 760-761)

On Septenber 22, 1998, the Suprene Court notified the parties

that it had accepted this case for review.

2 Throughout this Initial Brief, the Third District’s
Opinion on Motion for Rehearing will be cited as “Conptech DCA
Qpinion, at p. __ ,” referring to the page of the Opinion as
publ i shed by the District Court.
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SUMWWARY OF THE ARGUVMENT

Conpt ech cannot be harnoni zed wi t h deci si ons whi ch reason t hat
the economic loss rule is not intended to abrogate civil clains
created by statute. Wen the Legislature created a civil renedy
under the Building Code, it is presuned to have known the common
| aw of contract and tort and the limtations on such renedies
created by judges. In crafting new statutory causes of action, the
Legislature is master of both the elenents of, and boundaries on
t he new cause of action. The Legislature's use of unqualified terns
“any person” and “notw t hstandi ng any other renedi es avail able” in
the text of Building Code evidences its intent not to apply
judicial limts on common |aw renedies to this statutory cause of
action. Therefore, the econonmi c | oss rul e does not bar the Tenant’s
cause of action under the Building Code for damages caused by the
Landlord’s violations of the South Florida Buil ding Code.

Compt ech culmnates the Third District’s march towards a nore
expansi ve application of the economc loss rule. Conptech is the
first decision which clearly advocates that a statutory cause of
action nust give way to the application of the econonmic | oss rule.
Wiile this conflict has been brewing in previous decisions, no
court has ever stated unqualifiedly that the comon |aw rule
supersedes a statutorily created right or remedy. That expansion
drew a reasoned dissent, caused several nenbers of the Third

District to determne that rehearing en banc was required, and
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formed the basis for this Court to grant review Conptech’s
analysis of the rule is therefore unparalleled, and critically
inmportant for the Court to assess.

As adopted by Casa Clara Condo. Ass'n v. Charley Toppino &
Sons, Inc., 620 So.2d 1244 (Fla. 1993), and refined by Saratoga
Fishing Co. v. J. Martinac & Co., US|, 117 S. C. 1783
(1997), the correct test for distinguishing between a defective
product and “other property” under the economic loss rule is the
“obj ect-of-the-bargain” test. The Third District seeks to broaden
the effect of the rule by applying a “foreseeability” test which
was di sapproved in Saratoga Fishing. Applying the “object-of-the-
bargain” test to Conptech, the Tenant’s conputers, conputer data,
and original | easehold prem ses, each constitutes “other property”
under the economc loss rule. Foresight, applied retrospectively
by the courts, will repeatedly lead to results which are distinct
from the proper application of the “object-of-the-bargain”
anal ysi s.

Finally, Conptech expressly and directly conflicts wth
decisions of this Court which require that an indemity or other
excul patory provision of a contract nust clearly and unequi vocal ly
state its intention to protect a party from its own active
negl i gence. Such standard is equally applicable to an excul patory
provi sion which intends to protect a party fromits own violation

of a statute which provides for civil renedies.
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ARGUMENT

Preface

Were a claim is raised beyond the four-corners of the
contract between the parties, every conpetent defense counsel
asserts the economc loss rule as a bar to the claim Judges across
the State often find the rule a quagmre of conflicting, albeit
legitimate, opinions, rights, and public policies. Nei t her
expansion nor limtation of the rule is required to reconcile
either this case or other divergent cases with the proper
application of the rule. However, proper application of the rule
does require that the conflicting rights and public policies be
considered both in the proper order and in the proper context. In
an effort to assist the Court, your Appellant submits the decision
tree diagramattached as Exhibit “A” toits Initial Brief, entitled

Application O The Econom c Loss Rule.?®

}(The “ELR Di agrant). Each itemon the ELR Diagramis
nunbered. In this Initial Brief, each such itemis referenced as
“ELR Diagram#__,” while the process of novenent from one

decision to another is referenced as “ELR Diagram#
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Point 1

When the legislature creates a statutory cause
of action, as it has expressly done in The
Fl orida Buil di ng Codes Act, 8 553.84, then the
economc loss rule does not bar a Tenant’s
cause of action pursuant to the statute for
damages caused by the Landlord’ s violation of
the State M ni mum Bui | di ng Codes.

The District Court held that the economic |loss rule bars the
Tenant’s statutory claim for damages caused by the Landlord’ s
violation of the State M ni num Bui |l di ng Codes.

[ T]he ELR does not permt a cause of action

for econom c damages brought under the South

Florida Building Code where the clains are

clearly contractual in nature and the cause of

action is inseparably connected to the

breaching party’'s performance wunder the

agreement .
Compt ech DCA Opi nion, p. 3-4. The Tenant submits that the Third
District erred by judicially interfering wwth authority vested in
the Legislature to create private rights that are in derogation of
the common | aw. See e.g., Tine Insurance Co., Inc. v. Burger, 1998
W 309272 (Fla. June 12, 1998)*

The econonmic loss rule is a judge-nmade limtati on on common

lawtort renedies that rejects recovery for purely econom c | osses.

Casa O ara Condo. Ass'n v. Charley Toppino & Sons, Inc., 620 So.2d

* Common | aw prohi bition against first-party bad faith
clainms lifted in 1982 by the enactnent of Fla. Stat. § 624.155
suggests that the claimant’s rights are greater than those
avai | abl e under contract; danages for enotional distress are
recoverable in first-party actions agai nst health insurers under
section 624.155(1)(b)(1).

page 7



1244 (Fla. 1993) (where faulty concrete danmages only the
condom nium into which it is incorporated, but does not cause
personal injury or damage to any property other than condom ni um
itself, the economc loss rule prohibits honebuyer’s tort claim
agai nst seller). As the court explained in Casa d ara:

The rule is “the fundanental boundary between

contract law, which is designed to enforce the

expectancy interests of the parties, and tort

| aw, which inposes a duty of reasonable care

and thereby encourages citizens to avoid

causi ng physical harmto others.”
620 So. 2d at 1246, quoting Sidney R Barrett, Jr., Recovery of
Economic Loss in Tort for Construction Defects: A Critical
Anal ysis, 40 S.C L.Rev. 891, 894 (1989). The court defined
econoni ¢ | osses as “di sappoi nted econom ¢ expectations, which are
protected by contract law, rather than tort law ” 1d.

Casa Clara followed the rationale of East River Steanship
Corp. v. Transamerica Delaval, Inc., 476 U.S. 858, 106 S.Ct. 2295,
90 L.Ed.2d 865 (1986) in holding that a honeowner’s econonic
di sappoi ntnent which results from his failure to receive the
benefit of the bargain is a core concern of contract, not tort,
| aw. 620 So.2d at 1247; citing East R ver, 476 U S. at 870, 106
S.. at 2301 (economic loss rule bars tort claim against

shi pbui | der for economic | osses resulting fromfaulty turbines that

cause damage only to the ship itself). But, while the Building
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Code was not applicable to the clains raised in Casa Cara,® the
Court did not venture to hold that the economc loss rule would
abrogate a civil renedy expressly granted by the Legislature. To
the contrary, the Court stated that such statutory renedi es woul d
continue to be avail abl e.

| f a house causes econom ¢ di sappoi nt nent
by not neeting a purchaser's expectations, the
resulting failure to receive the benefit of
the bargain is a core concern of contract, not
tort, law There are protections for
honmebuyer s, however, such as statutory
warranties,

620 So. 2d at 1247 (enphasi s added, citations and footnote omtted).
The Court referred to the laws relating to Home Warranty
Associ ations 88 634.301 et seq., Fla.Stat. (1991), which provides
a civil remedy for danages resulting from a violation of the
statute:

634.3284 (1). Cvil renedy. Any person
damaged by a violation of the provisions of
this part may bring a civil action against a
person violating such provisions in the
circuit court of the county in which the
all eged violator resides or has her or his
principal place of business or in the county
in which the alleged viol ation occurred. Upon
adverse adjudication, the defendant will be
liable for actual damages or $500, whichever
is greater, together with court costs and
reasonable attorney's fees incurred by the
plaintiff..

620 So.2d at 1247, fn. 4.

> Toppi no, a supplier, had no duty to conply with the
Bui | di ng Code. 620 So.2d at 1245.
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A honeowner’s claim against his seller which arises from a
violation of the Hone Wirranty Statute would undoubtedly be
contractual in nature (the underlying honme building and sales
contract). Mor eover, the honeowner’s cause of action would be
connected inseparably to the breaching party’ s performance under
t he contract (di sappoi nted econom c expectations fromthe builder’s
performance). Still, according to Casa Cara, the renedy created
by the Home Warranty Statute would protect the honeowner.

The pertinent analysis is not whether the claimnt’s econom c
| osses arise fromthe common | aw contractual relationship between
the parties, as Conptech would have it; rather, it is whether the
Legi slature has expressly created a civil remedy notw thstandi ng
the rights and limtations existing at comon |aw. If the
Legislature has expressly granted a civil renedy, and the
allegations, if proven, fairly neet the required elenents of the
statutory claim then the claimant may proceed with its statutory
cl aim notw thstanding any comon |aw doctrine which mght have
otherwi se precluded it. See, ELR Diagram # 1 "" 2.

The Legi sl ature has enacted section 553.84, Florida Statutes
(1989) which states:

553.84. Statutory civil action.

Not wi t hst andi ng any ot her renedi es avail abl e,
any person or party, in an individual capacity
or on behalf of a class of persons or parties,
damaged as a result of a violation of this
part or the State M ni mum Buil di ng Codes, has
a cause of action in any court of conpetent

jurisdiction against the person or party who
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commtted the violation.
The statute provides a cause of action where, as here, t he
def endant’ s vi ol ati ons of the Buil ding Code have caused danages to
the plaintiff. The statute is explicit in its establishnent of an
additional renmedy. Once the claimant has fairly net the required
statutory elenents, the claimant shall be afforded the right of
action “notw thstandi ng any ot her renedi es avail able.”

The Fifth District reached the correct result respecting this
statutory cause of action in Stallings v. Kennedy Electric, Inc.,
23 Fla. L. Weekly D1087 (Fla. 5'" DCA, May 1, 1998). In Stallings,
a honeowner sued the electrical subcontractor for negligence,
negl i gence per se, and statutory danages caused by al |l egedly faulty
el ectrical wiring in the hone. Stallings disagreed with the
reasoning of the Third District in Conptech that a clai munder the
Bui | di ng Code is subsumed by the economic loss rule.®

Not wi t hstandi ng the fact that the statute has
its basis in a negligent act and violation
thereof would require the sanme proof as a

breach of contract, the statute is very clear.
It begins “notw thstandi ng any ot her renedies

avai lable, any ... party ... damged as a
result of a violation ... has a cause of
action ... against the ... party who conmtted

the violation.” § 553.84 Fla. Stat. (1996).
The legislature has clearly set forth that a
party can sue under section 553.84 in addition
to any other remedy. [Applying the economc

®The Third District reasoned that the econonic losses in a
statutory claimare no different than those that could have been
asserted in a claimfor breach of contract. See, Conptech DCA

Qpinion, p. 4
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| oss rule] essentially elimnates the
statutory cause of action.

Stallings also challenged the kernel of the Third District’s
rationale that a statutory claimcan be raised only so long as the
cl ai mdoes not arise from a contract. 1d. at D2193.

In purchasing a new hone, this 1is a
meani ngl ess assurance because honmeowners
al nost invariably buy pursuant to a witten
contract.

* * * *

The economc loss rule does not apply to
statutory causes of action and should not be
used as a sword to defeat them This is
particularly the <case where the statute
declares that a cause of action exists
“not wi t hst andi ng any ot her renedi es avai l abl e”
i ke section 553. 84.

The issue of whether the economc loss rule precludes a
statutory cause of action has been considered in other district
court cases. In Rubio v. State Farm Fire & Casualty Co., 662
So.2d 956 (Fla. 39 DCA 1995) review denied, 669 So.2d 252
(Fla.1996), the trial court ruled that the economc loss rule
elimnated the insured’ s statutory cause of action for bad faith
establ i shed by section 624. 155, Florida Statutes (1993). See Id.
at 957. The Third District reversed, and stated:

By dismissing ... with prejudice based on the
econonmi c | oss rule, which bars clains for tort
damages in a contractual setting where there
are only economc losses, the trial court
abrogated the rights granted to insureds by
section 624.155 and the comon | aw. Courts

cannot willy nilly strike down |egislative
enact nment s.
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ld. at 957 n. 2 (enphasis added; citations omtted).
The Second District followed Rubio in the case of Del gado v.

J.W Courtesy Pontiac GMC-Truck, Inc., 693 So.2d 602 (Fla. 2" DCA
1997), wherein the court overturned a trial court ruling that the
econom c loss rule barred a statutory claimcreated by the Florida
Deceptive and Unfair Trade Practices Act, Sections 501.201-.213,
Florida Statutes (1993)(“FDUTPA’). Id. at 611. Like the Building
Code, FDUTPA creates an express right of action, and provides that
its statutory renedies are in addition to other renedi es. Del gado
rejected the idea that the economc loss rule elimnated the
statutory cause of action.

[Clourts do not have the right to limt and,

in essence, to abrogate, as the trial court

did in this case, the expanded renedies

granted to consuners under this legislatively

created schenme by allowing the judicially

favored economic loss rule to override a

| egislative policy pronouncenent and to

elimnate the enforcenent of those renedies.

In sum any tension between the |egislative

policy enbodi ed in the FDUTPA and t he j udi ci al

policy enbodied in the econom c | oss rul e nust
be resolved under the doctrine of separation

of powers in favor of the legislative will so
long as the FDUTPA passes constitutional
scrutiny.

Id. at 609 (citations and footnote omtted).

In the recent case of Facchina v. Mitual Benefits Corp., 23
Fla. L. Weekly D2185b (Fla. 4'" DCA, Septenber 23, 1998), a nale
nodel contracted with an insurance conpany for the use of nodel’s

phot ograph for the sol e purpose of selling insurance policies. The
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nodel clainmed that the i nsurance conpany published his photograph
in such a manner as to suggest that the nodel was dying of AlDS.
The nodel sued for wunauthorized publication of photograph,
defamation, and invasion of privacy, pursuant to an express right
of civil action created to redress comrercial discrimnation in
section 540.08, Florida Statutes (1997). The Fourth D strict
reversed the trial court’s dism ssal of the clains, and held that
the statutory cause of action is not one based on the conmon | aw,
that, the text chosen by the |legislature controls the rights and
liabilities of the parties to such a cause of action; and
therefore, the nodel’s clains were not barred by economc | oss
rul e.

The Tenant’s claim for damages caused by the Landlord s
viol ations of the State M nimum Bui |l ding Codes i s based neither on
tort nor on contract law, rather, it is based on a statutorily-
created right. Wen the legislature creates a statutory cause of
action, as it has expressly done in the Building Code, it is
presunmed to know the common |aw of contract and tort and the
[imtations on such renedi es created by judges. The econom c | oss
rule is one of those judicial limtations on the common |aw
remedies in tort and contract. In crafting new statutory causes of
action, the Legislature is master of the el ements and boundari es on
the new cause of action. Hence, the legislature's use of

unqualified terms “any person” and “notw thstanding any other
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remedi es available” in the text of such a statute evidences the
Legislature’s intent not to apply judicial limts on comon |aw
remedies to the statutory cause of action.
Judge Cope’s dissenting opinion states the |aw accurately.

The economic loss rule does not apply to statutory causes of
action.

The economc |oss doctrine is sinmply a

j udge-nmade rule which is designed to sort out

when a plaintiff nmay nmake a conmon-I|aw

contract claimand when a plaintiff may nake a

common-law tort claim Since comon-| aw

contract clainms and conmon-law tort clains are

t hensel ves judge-nade causes of action, it is

permssible for the judiciary to adopt the

econom c |loss doctrine as a judge-nade rule

for deciding which clainms can be brought in

contract and which clains in tort. ... Once

the Legislature creates a statutory cause of

action, we are obliged to respect the
| egislative wll.

Conmpt ech DCA Opi nion, at p. 29.

The majority in Conptech placed undue reliance on severa
prior decisions to bolster its evaluation. See, Hotels of Key
Largo, Inc. v. RH Hotels, Inc., 694 So.2d 74 (Fla. 3@ DCA), review
denied 700 So.2d 685 (Fla. 1997); Gnsberg v. Lennar Florida
Hol di ngs, Inc., 645 So.2d 490 (Fla. 3" DCA 1994), revi ew deni ed 659
So.2d 490 (Fla. 1995); Hoseline, Inc. v. US A Dversified
Products, Inc., 40 F.3d 1198 (11'" Gir. 1994); and Sarkis v. Pafford
Gl Co., Inc., 697 So.2d 524 (Fla. 2 DCA 1997). Conptech DCA

Opi nion, at p. 4.
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In Hotels of Key Largo, hotel franchisees brought action
against their franchisor, alleging that the franchisees were
fraudulently induced into entering |licensing agreenent, that the
franchi sor breached its inplied duty of good faith and fair
dealing, and that the franchisor violated the Florida Franchise
Act, Fla. Stat. § 817.416. The Third District held that the
gravanen of the “fraudul ent inducenent” clains was “fraud in the
performance,” and that the economc loss rule |imted the
franchisees right to pursue the claim in contract’. Wile the
decision aptly describes the distinction between “fraud in the

i nducenent” and “fraud i n the performance,” the statutory cl ai mhad
been dism ssed by the trial court because it had failed to state a
cause of action under the Florida Franchise Act.® Hotels of Key
Largo sinply does not address the preclusion of a statutory claim
perforce of the econom c |oss rule.

In G nsberg, the Third District held that where clains are

contractual in nature, the economc |loss rule precludes counts for

conversion, Cvil Theft, and Civil RICOviolations.? 645 So.2d at

" See, ELR Diagram # 5 # 6.
8 See, ELR Diagram # 1 # 3.

° In deciding the statutory clainms, Gnsberg relied upon
Sanchez v. Encinas, 627 So.2d 489 (Fla. 39 DCA 1993) (bona fide
contractual dispute negates any claimfor civil theft);

Ganbol ati v. Sarkisian, 622 So.2d 47 (Fla. 4'" DCA 1993) (claim
for civil theft and conversion may not |lie where relationship is
contractual in nature); G Ilmn Yacht Sales v. First Nat. Bank of
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494.1° \Wiile the court decided the comon law tort claim of
conversion correctly, it reached the correct conclusion for the
wong reason as to the statutory cl ains. Lennar’s claim for
viol ation of the Florida Civil Remedies for Crimnal Practices Act,
section 772.11 Florida Statutes (1993)(“Civil Theft”) was not
defective because it arose froma contractual setting; rather, it
was defective because Lennar had failed to allege an essential
el ement of the statute under which the claim was asserted (that
Lennar held a possessory interest in the rents). Absent the right
to possession of the rents, Lennar could not claimthat G nsberg

had stolen any of Lennar’'s “property.”?? 645 So.2d at 500

Chi cago, 600 So.2d 1131 (Fla. 4'" DCA 1992) (action for civi
theft or conversion wll not lie in suit for breach of a
brokerage contract); Kay v. Katzen, 568 So.2d 960 (Fla. 3" DCA
1990) (action for civil theft and conversion wll not |ie where
claimis clearly contractual in nature); Futch v. Head, 511
So.2d 314 (Fla. 1t DCA) (oral contract will preclude finding of
conversion, recovery of damages for breach of contract will not
support an award of treble damages under Florida’'s RICO | aw),
revi ew deni ed, 518 So.2d 1275 (Fla.1987); Rosen v. Marlin, 486
So.2d 623 (Fla. 3¢ DCA) review deni ed 494 So.2d 1151 (Fl a. 1986).
To the extent these cases invoked the economc loss rule to
preclude a statutory right of claimbecause the claimarose from
contract, such cases were decided in error

Byt conpare, Burke v. Napieracz, 674 So.2d 756 (Fla. 1%t
DCA 1996) (the rule did not bar a Gvil Theft claimbecause the
underlying act did not arise out of a failure to performthe
contract but arose froman affirmative act of theft independent
fromthe contract). ELR Diagram # 1 # 2.

" See, ELR Diagram# 1 # 3 # 4 # 5 #6.

2Civil Theft requires that one knowi ngly obtain or use the
property of another. Sinply put, since Lennar failed to assert
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Li kew se, Lennar’'s claim under Florida's Cvil R CO Statute,
section 772.103(3), Florida Statutes (1993)(“Cvil RICO), failed
because, by definition, there had not been any crimnal activity.?®
645 So.2d at 501.

In Sarkis, the First District took an i ncongruous approach to
applying the economic loss rule to clainms which arise from a
statute. There, gasoline station | essees sued a gasol i ne conpany
and its sales representative, alleging that conpany had been part
of conspiracy to supply lessees with inferior grades of gasoline
t hrough distributor at price of higher grades and had covered up
its participation in plan. Wile the First District applied the
econom c loss rule to preclude the statutory clainms for Cvil Theft
and GCvil RICO it refused to apply the rule to preclude clains
under FUDTPA and the Motor Fuel Marketing Practices Act, sections
526. 301-526. 3135, Florida Statutes (1993)(hereinafter the “Fair
Fuel Act”). Sarkis attenpted to distinguish Gvil Theft and G vil

RI CO clains fromthose created by other statutes by deem ng G vi

that the rents its “property,” it |acked an essential el enent of
the statutory claim and had no statutory right, therefore, to
conplain that the rents had been stolen fromthem 645 So.2d at
500- 501

B Civil RCO statute applies only where there has been sone
sort of ongoing crimnal behavior. |Its purpose is to punish,
through civil penalties, actions which are ongoing and crim nal
in nature. There can be no cause of action under the Cvil R CO
for the operation of a crimnal enterprise dedicated to the
ongoi ng theft of the rents if the rents have not been and could
not have been stolen by those allegedly doing the stealing. Id.
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Theft and G vil

the contracts between the parties:

Cvil theft is a statutory form of conversion
and civil racketeering is an action that can
be pursued if the defendant has engaged in a
pattern of crimnal activity such as theft.
The delivery of inferior fuel may be a form of
conversion of the funds paid wunder the
agreenent and over time it nmay even be a
pattern of conversion. However, these
econom c |losses are no different from those
that could be asserted in a contract action
based on the failure to deliver the proper
grade of fuel

697 So.2d at 528.

I n contrast,

Act

different standards to the sane category of clains.

clains as i ndependent of the contract:

The

The elenents of [FUDTPA] are independent of
the elenments of a sinple breach of contract
and the renedies available for a "wllful"
violation of the statute, as alleged in the
anended conplaint, are not the sane as those
avai lable in a contract action.

* * * * *

If the plaintiffs can show that they were
injured by a discrimnatory fuel allocation
under a contract between Anbco and Pafford, as
alleged in the anended conplaint, they are
entitled to relief under the statute.

RICOclains to be nere extensions and dependents of

Sarki s deened the el enents of FUDTPA and t he Fair Fuel

incongruity of Sarkis lay in its application of two

For exanpl e,

if the standard is whether the el enents of the statutory claimare

i ndependent of the elenents for the breach of contract
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applied to the FUDTPA and Fair Fuel Act <clains), then the
consi stent application of that standard should have allowed the
claims for violation of both Gvil Theft and Cvil RICO Bot h
clains arose fromstatute, and required as elenents the violation
of a crimnal statute plus crimnal intent; yet, such elenents
were not essential to any claim arising under contract. The
i ndependence of the statutory claim from the contractual claim
emanated fromthe essential elenents of the statute which were not
required to state the contract claim Appliedthe other way, if the
standard is whether the economic |losses are any different from
those that could be asserted in a contract action (as applied to
the Cvil Theft and Cvil R CO clains), then the consistent
application of that standard should have disallowed the clains
under both FUDTPA and the Fair Fuel Act. While both sets of clains
may require different elenents to prove liability, neither category
either limts or expands the neasure of econonmic | osses that which
woul d have been conpensable froma breach of contract claim?

The Tenant submts that the correct approach is sinply to
review the claimto determ ne whether it asserts ultimte facts

which, if proven, will satisfy the elenents of the statute under

Y E. g.., the neasure of damages under FUDTPA is “actua
damages, plus attorney’s fees and court costs” (Fla. Stat. 8
501. 211); the neasure of danmages under the Fair Fuel Act is
“appropriate relief, including an action for a declaratory
judgnent, injunctive relief, and actual damages” (Fla. Stat. §
526.312(a)); each of which is generally accepted as a neasure of
contract damages.
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which relief is sought.® If it does not (e.g., Hotels of Key Largo
or Casa Cara), then the claimshould be dismssed for failure to
state the statutory claim However, if it does, then the cl ai nant
wi |l have stated a statutory claim and, neither the economc | oss
rule nor any other judge-nade rule should abrogate it, lest a
separati on of powers violation result.?®

Here, the Tenant clains that its business was ruined as the
result of the Landlord s nunmerous violations of the Buil ding Code.
The Tenant nust still prove that the Landlord violated the South
Fl orida Buil ding Code, and that the Landl ord’ s violations were the
cause of the Tenant’s damages. And once the Tenant should prove
such ultimte facts, the Florida Legi sl ature has mandated that the
Tenant be entitled to recover fromthe Landl ord.

The Third District decision in Conptech interfered with the
Legi slature’s authority when it applied the economc loss rule to
abrogate the Tenant’s claim under the Building Code. The Third
District’s decision in Conptech therefore should be Reversed with

directions to reinstate the claim

®» Rule 1.110(b)(2), Rules of Civil Procedure requires that
the claimset forth “a short and plain statenent of the ultimte
facts showi ng that the pleader is entitled to relief.”

* The claimant still would be obliged to prove each ultimte
fact all eged; and, the defendant still would not be precluded
fromasserting an affirmati ve defense based on any enforceabl e
[imtation or other excul patory provision of the contract between
the parties. See, Point 3 of this Initial Brief for further
di scussion of this issue.
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Poi nt 2

The accepted “object-of-the-bargain” test is
t he appl i cabl e standard by whi ch to
di stingui sh between a defective product and
“ot her property” under the econom c | oss rule.

The econom c loss rule prohibits tort recovery when a product
damages itsel f, causing econom c | oss, but does not cause personal
injury or damage to any property other than itself. East R ver,
476 U.S. at 871-875, Casa Clara, 620 So.2d at 1247; Florida Power
& Light Co. v. Westinghouse Electric Corp., 510 So.2d 899, 902
(Fla. 1987). The issue presented here does not seek to expand
either the rule or the existing standard applied to distinguish
between the product itself and “other property.” Rat her, the
Tenant seeks both to uphold the existing “object-of-the-bargain”
standard for determ ning what is “other property,” and to prevent
that standard from being msinterpreted in a manner that would
injure the rule itself.

In this case, the Landlord bargained to provide the Tenant
comerci al | easehold prem ses. The Landlord’ s negligence caused
damage to the Tenant’s conputers and conput er data which t he Tenant
had brought onto the | easehold prem ses. The Tenant clains that
such on-prem ses conputers and their conputer data are *“other
property” which excepts its tort claimfromthe econom c | oss rul e.

The Third District disagreed, and held that the Tenant’s on-

prem ses conputers were not “other property” because the
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possibility of damage to the Tenant’s equi pnment during construction
either was, or should have been, contenplated by the |ease
contract.! Using a “foreseeability” test, the Third District
reasoned that the Tenant shoul d have negotiated the allocation of
ri sks and renedi es attendant to such a foreseeable | oss as part of
the contact. Id.

The Third District decision cannot be reconciled wth the
“obj ect-of-the-bargain” test forged in East R ver, and adopted in
Fl orida by Casa O ara, to distinguish between the defective product
itself and “other property” under the economc loss rule.
Moreover, the United States Suprene Court’s recent decision in
Sar at oga Fi shing soundly rejected the applicability to the econonm c
loss rule of a “foreseeability” test as advocated by the Third
District.

Products liability grew out of a public policy that people
needed nore protection fromdangerous products than was af f orded by
the law of warranty. See, Seely v. White Mdtor Co., 403 P.2d 145,
149 (Cal. 1965). It becane clear, however, that if the devel opnent
were all owed to progress too far, then “contract | aw would drown in

a sea of tort.” See, G G lnore, The Death of Contract, pp. 87-94
(1974). The econom c | oss rul e devel oped out of Seely to determ ne

whet her a commerci al product which injured only itself was the kind

Y Conpt ech DCA Opinion., at p. 13.
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of harmagai nst whi ch public policy should require manufacturers to
protect, i ndependent of any contractual obligation. See, East River
Steanship Corp., 476 U. S. at 866

The paradigmatic products liability action is one where a
product, “reasonably certainto placelife andlinbin peril,” and
di stributed wi thout reinspection, causes bodily injury. See e.g.,
MacPherson v. Buick Mdtor Co., 111 N. E. 1051, 1053 (NY 1916). The
manufacturer is liable whether or not it is negligent because
“public policy demands that responsibility be fixed wherever it
will nost effectively reduce the hazards to life and health
i nherent in defective products that reach the narket.” East R ver,
476 U.S. at 866-867, citing Escola v. Coca Cola Bottling Co. of
Fresno, 150 P.2d, at 441 (concurring opinion ). For simlar
reasons of safety, the manufacturer's duty of care has been
br oadened to i ncl ude protecti on agai nst property danmage. See, Marsh
Wbod Products Co. v. Babcock & Wlcox Co., 240 N W 392, 399 (Ws.
1932); Genesee County Patrons Fire Relief Assn. v. L. Sonneborn
Sons, Inc., 189 N E 551, 553-555 (N. Y. 1934). Such damege is
considered so akin to personal injury that the two are treated
ali ke. See, Seely v. Wiite Motor Co., 403 P.2d. at 152.

In East River, the United States Suprene Court held that an
admralty tort plaintiff cannot recover for the physical damage a

defective product causes to the “product itself,” but can recover

for physical damage the product causes to “other property.” There
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the product itself consisted at least of a ship as built and
outfitted by its original manufacturer and sold to aninitial user.
The Court stated:

a manufacturer in a comercial relationship
has no duty wunder either a negligence or
strict products-liability theory to prevent a
product frominjuring itself. “The distinction
that the | aw has drawn between tort recovery
for physical injuries and warranty recovery
for economc loss is not arbitrary and does
not rest on the ‘luck’ of one plaintiff in
having an accident causing physical injury.
The distinction rests, rat her, on an
under st andi ng of t he nat ure of t he
responsi bility a manufacturer mnust undertake
in distributing his products.” Wen a product
injures only itself the reasons for inposing a
tort duty are weak and those for |eaving the
party to its contractual renedies are strong.

476 U. S. at 871.

In Casa Clara, the Florida Suprene Court considered the
economc loss rule in the context of a claimthat a condom nium
building had been constructed with defective concrete. The
concrete was a conponent part of the finished product, the
condom ni um bui | ding. The court ruled that the economc |loss rule
barred the honmeowners’ tort suit against the concrete supplier
under a negligence theory. 620 So.2d at 1245. In reaching that
conclusion, the court pointed out that

[t] he honmeowners are seeking purely economc
damages -- no one has sustained any physica
injuries and no property, other than the
structures built with Toppino's concrete, has

sust ai ned any damage.

|d. at 1246 (enphasis added; footnote omtted). The Court defined
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and applied the “object-of-the-bargain” test as foll ows:

The character of a loss determnes the

appropriate renedies, and, to determ ne the

character of a loss, one nmust look to the

product purchased by the plaintiff, not the

pr oduct sold by the defendant. [ The

homeowners] They bargained for the finished

products, not their various conponents. The

concrete becane an integral part of the

finished product and, thus, did not injure

“other” property.
620 So.2d at 1247.
The necessary inplication is that if the defective concrete had
fallen within a condom niumunit, and injured either the homeowner
or his property which had been brought onto the property, then the
homeowner woul d be allowed to bring a tort suit for personal injury
or property damage.

The United States Suprene Court decision in Saratoga Fi shing
further refined the term*“other property.” In Saratoga Fishing, a
manufacturer built a fishing boat and sold it to the buyer. The
buyer added extra equi prment (a skiff, fishing net, and spare parts)
and resol d the boat and contents to a subsequent purchaser. Ow ng
to a defect in the boat, the boat caught fire and sank. The
question before the Court was whether, under the econom c | oss
rule, the contents of the boat (the extra equipnent) should be
consi dered part of the boat -- “the ‘product itself,” in which case
the plaintiff could not recover in tort for its physical loss? O

were the contents ‘other property,’” in which case the plaintiff

could recover?” ld. at 1785. Applying the *“object-of-the-
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bargain” test, the Court held that the extra equi pnment was “other
property” for purposes of the econom c | oss doctrine, and hel d that
the plaintiff could proceed in tort. Id.

Saratoga Fishing interpreted the “object-of-the-bargain” as
the product inits conditionas it left the seller’s hands into the
stream of comerce. 8

Wen a Manufacturer places an item in the
streamof comrerce by selling it to an Initial
User, that itemis the “product itself “ under
East River. Itens added to the product by the
Initial User are therefore “other property,”

ld. at 1786. The Suprene Court used several state | aw exanples to
make its point.

State law often distinguishes between itens
added to or wused in conjunction wth a
defective item purchased from a Manufacturer
(or its distributors) and (follow ng East

Ri ver) permts recovery for the forner when
physically harned by a dangerously defective
pr oduct . Thus the owner of a chicken farm

for exanple, recovered for chickens Kkilled
when the chicken house ventilation system
failed, suffocating the 140,000 chickens
i nsi de. A.J. Decoster Co. v. Westinghouse
Electric Corp., 333 M. 245, 634 A 2d 1330

(1994). A warehouse owner recovered for
damage to a building caused by a defective
r oof . United Air Lines, 1Inc. v. CE
| ndustries of Ill., Inc., 148 111. App.3d 332,
102 II1.Dec. 1, 499 N E. 2d 558 (1986). And a

prior case in admralty (not unlike the one
before us) held that a ship charterer, who
adds expensive seism c equi pnment to the ship,

8 as distinguished fromCasa Cara’'s view that the “object-
of -t he-bargain” was the product in its condition as it was
purchased by the initial user.
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may recover for its loss in a fire caused by a
defective engine. N cor Supply Ships Assocs.
v. General Mdtors Corp., 876 F.2d 501 (C. A5
1989) .

_US at___, 117 S.Ct. at 1787.

Saratoga Fishing soundly rejected any argunent that
“foreseeability” is a factor in distinguishing between the product
itself and “other property” under the econom c |oss rule.

: [ There is nothing to] pr event a
Manuf act ur er and an Initial User from
apportioning through their contract potenti al
| oss of any other itens--say, added equi pnent
or totally separate physical property -- that
a defective manufactured product, say an
expl oding engine, mght cause. No court has
t hought that the nere possibility of such a

contract term precluded tort recovery for
damage to an Initial User's other property.

117 S.Ct. at 1783 (enphasis added).

Even the dissent in Saratoga Fishing rejected the notion that
foreseeability shoul d be consi dered when di sti ngui shi ng bet ween t he
product itself and “other property.” Justice Scalia argued in his
dissent that, like Casa Clara, the proper test to determ ne the
product itself should be the “object-of-the-bargain” from the

purchaser’s perspective. = US at__, 117 S.C. at _ 19

¥ Applying the majority rationale of Saratoga Fishing to
Casa C ara woul d have yi el ded the sane result because the
“obj ect-of -the-bargain” fromthe condom ni um devel oper’s
perspective, inits sale to the initial user, still would have
i ncorporated the defective concrete as a conponent. However, it
is likely that the Casa Clara’s rational e would have yielded a
different result in Saratoga Fi shing because, as Justice Scalia
poi nted out, the “object-of-the-bargain” fromthe purchaser’s
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These courts have adopted this purchaser
ori ented approach on the belief, which I think
correct, that it is in accord with the policy
jydgnents underlying our decision in East
R ver.

| d. 20

The United States Court of Appeals for the Third Circuit
recently relied upon Saratoga Fishing to hold that the contents of
a pre-fabricated warehouse constitute “other property” wthin the
meani ng of the econom c | oss doctrine. 2-J Corp. v. Tice, 126 F.3d
539, 544 (3¢ Cir.1997).

Whet her the product itself is considered as the “object-of-
the-seller’s-bargain” or the “object-of-the-buyer’s-bargain,” at
least it was the bargain of one of the parties in interest.
Foresight, applied retrospectively by the courts, will repeatedly
lead to results which are distinct fromthe proper application of
t he “obj ect-of-the-bargain” anal ysis.

The Third District has never found “ot her property” under the

econonmic loss rule.? In this case, the Third District concl uded

perspective was the vessel which incorporated the extra added
equi pnent .

© citing Fox & Loftus, Riding the Choppy Waters of East
Ri ver: Econom c Loss Doctrine Ten Years Later, 64 Def. Couns. J.
260, 264, n. 29 (1997) (which cites nunerous other cases and
observes that "[t]he trend in defining ‘economc loss is to
focus on what the plaintiff purchased rather than what the
def endant agreed to provide").

21t canme close in National Marine Underwiters, Inc. v.
Donzi Marine Corp., 655 So.2d 176 (Fla. 379 DCA 1995) (no recovery
for damage to Loran radi o added to new boat by initial user
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that neither the Tenant’s conputers nor its conputer data were
additions to the bargained-for |ease; rather, they were part and
parcel of the parties’ contenplated agreenent.?? |t was irrel evant
to the Third District’s analysis that the Tenant’s conputers and
conputer data were neither nentioned nor referenced in the
bar gai ned-for | ease. Accordingto the Third District, such property
shoul d have been contenplated by the |ease because *“Conptech
depended upon its conputers” to provide its val ue-added services,
the conputers “constituted an essential part of the business
endeavor,” and “the purpose for entering the | ease and the buil d-
out agreenent was to benefit the busi ness endeavor.”?

Public policy considerations also nandate against the Third
District’s “foreseeability” test because, given the sane facts,
such test would be unable to reproduce a consistent result across
the many courts of our State. The rule of |aw can accept divergent

results from different triers of sanme facts,? but not from

because insurer failed to make actual claimfor such |oss). Had
the insurer made an actual claimfor the danage to the Loran
radio, then the court may have had to decide the “other property”
i ssue.

2 See, Conptech DCA Decision, at p. 16, n. 9.

B1d., at p. 12.

# E.g., contract damages are generally linmited to those
whi ch are foreseeable. See, Hadl ey v. Baxendal e, 156 Eng. Rep.
145 (Ex. 1854); d obe Ref. Co. v. Landa Cotton G| Co., 190 U S.
540 (1903); Poinsettia Dairy Products v. Wssel Co., 166 So. 306,
310 (Fla. 1936); Scott v. Rolling Hills Place Inc., 688 So.2d 937
(Fla. 5'" DCA 1996).
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different courts applying the same rule of law. It would be
unt enabl e for each individual court to retrospectively inpress on
every contract its own idea of what the parties could or should
have contenplated in negotiating their agreenent. And with no
apparent limt to a court’s own concept of what could have been
negoti ated between the parties, sonme courts would apply such
analysis to elimnate the “other property” exception altogether.

That flaw becones pal pable when the supporting exanpl es of
Saratoga Fishing are bluntly dissected using the Third District’s
foreseeability test. A J. Decoster Co. would have net all of the
Third District’'s “foreseeability” criteria;® yet, the farm owner
recovered the value of his 140,000 chickens which suffocated when
the ventilation system fail ed. Li kewi se, the seism c equi pnent
added to the ship in N cor Supply would have net the Third
District’s criteria; yet the ship charterer recovered for its | oss
in a fire caused by a defective engine.

That practical significance extends to Florida cases as well.
In E.1. DuPont de Nemours & Co. v. Finks Farms, Inc., 656 So.2d 171
(Fla. 2™ DCA 1995), it was absolutely foreseeable that a cheni cal
purchased to treat plants would be sprayed on such plants; yet, the

plants were considered “other property.” In Casa Clara, in

® E.g., the chicken farm owner depended upon its chickens
for his business, the chickens certainly “constituted an
essential part of the business endeavor,” and “the purpose for
[acquiring a ventilation systen] was to benefit the business
endeavor.
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argunent before the justices, it was clear that, had falling debris
damaged a piano brought onto the prem ses, the piano would have
constituted “other property.”

In this case, the “object-of-the-bargain” is a comercial
| ease rather than a condom nium an ocean fishing vessel, or a
chicken farmventilation system but still, the anal ogy hol ds true.
Like a piano brought into the condom nium equi pnment brought on
board a vessel by its initial user, and chickens on the farm the
Tenant’ s conputers and conput er data, which the Tenant brought onto
the commercial |ease premises are “other property.” Hence, the
Tenant’s tort claim for economc |osses which stem from the
Landl ord’s damage to such “other property” is not barred by the

econonic |l oss rule.
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Point 3

Al t hough dictum the Third District decision’s
footnote that would enforce an indemity
provision that fails to express an intent to
indemmi fy  agai nst the indemitor’s own
wrongful acts in clear and unequivocal terns
conflicts with decisions of this Court on the
sanme questions of |aw.

The economc loss rule governs only whether a claimant my
pursue his claimin tort. Proper application of the rule neither
abrogates the contract between the parties nor dimnishes the
enforceability of contractual provisions which, under conmon | aw,
either |limt damges or exculpate a party from liability
al t oget her.

The fundamental mi ssion of contract lawis to
allow parties to protect their bargain by

cont ract ual terns deal i ng W th future
uncertainties and possibilities. | ndeed to
contract at all is to contain the unknown.

Jarncto, Inv. v. Polygard, Inc., 668 So.2d 300, 305 (Fla. 4'" DCA),
review granted 678 So.2d 339 (Fla. 1996). In this Point, the
Tenant seeks to uphold the guideline established and required by
this Court to enforce such contractual provisions. Further, the
Tenant argues that the Third District decision in Conptech, by
departing from this Court’s guideline, injures the fundanenta
m ssion of contract |aw

The | ease bet ween the parties contai ned an i ndemmity provi si on
by which the Tenant agreed to indemify the Landlord from “all

clainms resulting fromany negligence.” The Third District reasoned
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that an indemification from *“all <clains resulting from any
negli gence” was close enough to the legal requirenment so as to
clearly express the parties’ intent that the Landlord be held
harm ess for any acts of its own active negligence. Conptech DCA
Deci sion, pp. 13-14, n.6; citing Wnn Dixie Stores, Inc. v. D& J
Constr. Co., 633 So.2d 65 (Fla. 4'" DCA 1994); Etiole Int’'l, N V.

v. Mam Elevator Co., Inc., 573 So.2d 921 (Fla. 3" DCA 1990); and

M ddl eton v. Lomaskin, 266 So.2d 678 (Fla. 3¢ DCA 1972).

Florida | aw requires clear and unequi vocal contract ternms to
establish a sel f-excul pating i ndemmity provision for a party’ s own
wr ongful acts. See, University Plaza Shopping Center, Inc. v.
Stewart, 272 So.2d 507 (Fla. 1973) and Charl es Poe Masonry, Inc. v.
Spring Lock Scaffol ding Rental Equipnent Co., 374 So.2d 487 (Fla.
1979) .

Qur basic objective in construing the
indemity provision is to give effect to the
intent of the parties involved. In our
judgment, the wuse of the general terns
“indemmity against any and all clains” does
not disclose an intention to indemity for
consequences ari sing solely from the
negl i gence of the indemitee.
University Plaza, 272 So.2d at 511; accord, Charles Poe, 374 So.2d
at 488. The District Court’s decision is in express and direct
conflict with these cases and their underlying rationale.

Judge Cope’s dissenting opinion points out the contractua

defect which precludes holding that the Tenant ever intended to

hold the Landlord harmess from the Landlord s own negligence
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Conmpt ech DCA Opi nion, at p. 24.

Sonmething is mssing: the indemity clause

does not state that it excul pates the |andlord

for the | andlord's own negligence.
Id. Contracts purporting

to indemmify a party against its own wongfu

acts are viewed wth disfavor in Florida.

Such contracts will be enforced only if they

express an intent to indemify against the

indemmitee's own wongful acts in clear and

unequi vocal terns.
Charles Poe, 374 So.2d 487, 489 (citations omtted; enphasis
added) . If the indemity contract is to protect the indemitee
from liability caused by its own negligence, the contract nust
explicitly say just that. See id.; University Plaza, 272 So.2d
507, 509-12. A general provision indemifying the indemitee
against any and all Iliability is sinply not enough. See,
University Plaza, 272 So.2d at 510-11. Here, the Landlord s
i ndemmi fication phrase, “all clains resulting fromany negligence,”
is no nore clear and unequivocal as either of those used by the
indemmitee in Charles Poe or University Plaza.

The Third District wunduly relied upon cases where the

i ndemmi ty provision was cl ear and unequi vocal , and hence, expressly
and directly now conflicts with these decisions. See, Joseph |
Rozi er Machinery Co. v. Nib Barge Line, Inc., 318 So. 2d 557 (Fl a.
2" DCA 1975); Wnn Dixie; Etiole; and, M ddleton. Conpare the

M | am Lease provision wth the | anguage of these cases: Wnn Di xi e,
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whi ch i ndemni fi ed
notw t hst andi ng such accident or damage may
have been caused in whole or in part or
negl i gence of you [Wnn D xie] or any of your
servants, agents or enployees ..

573 So.2d at 921 (enphasis added);

or M ddl eton, which indemified

whet her caused by negligent acts of LANDLORD
its agents or servants or otherw se ..

266 So. 2d at 678 (enphasis added);
or Joseph L. Rozier Machinery Co., which indemified against

property damage due or clainmed to be due to

any negligence of Lessor, enployees or agents

of Lessor or any other person..
318 So. 2d at 558 (enphasis added);
or Etiole, which indemified agai nst

danmages on account of any such actions or

claims, regardless of the cause of said

actions and regardl ess of any negligence upon

the part of MAM ELEVATOR COVPANY.
573 So.2d at 922 (enphasis added). The provisions in these cases
make a clear, unequivocal, and express reference to the
indemmitee’s own negligence fromwhich it intends to indemify.
Ml am s indemification provision distinguishes itself by failing
to mention the Landlord’ s own negligence.

Char| es Poe extended the hol ding of University Plaza to cases

where the indemitee’s negligence was not the sole cause of

damages. 374 So.2d 489-90. The Third District opinion’s effort to
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avoid Charles Poe by stating that Tenant’s damages did not arise
strictly fromthe Landlord s sole negligence is no distinction at
all. Conptech DCA Opinion, pp. 13-14, at n.6. Wile the substandard
wor k may have been physically done by the unlicensed contractors,
The Tenant’s claimagai nst the Landlord is based on the Landlord’s
own negligent acts, which included its hiring the unlicensed
contractors, constructing w thout architectural plans or permts,
and occupying the prem ses without a certificate of occupancy.
Moreover, just as an indemitee’s own active negligence is a
[iability which nust be described cl early and unequi vocal ly, so too
is an indemitee’s liability for damages arising fromits own
active violation of statute such as the Building Code. Being a
civil right of action,? the person for whose benefit the civi
remedy lies, also has the right to indemify another against
damages whi ch may ari se under such civil right of action; but, |ike
excul patory clauses, only if such civil right of action is
identified with specificity and the indemitee’'s intent to
excul pate is clear and unequivocal. In short, if the Landlord had
want ed t he Tenant to i ndemify the Landlord fromits own viol ations
of the Building Code, then it was the Landlord’ s obligation to

prove that the Tenant clearly and unequivocally so intended. Such

% But conpare, rights such as child support which the
custodi al parent may not waive or contract away. See, Robinson
v. State Departnent of Health and Rehabilitative Services, 473
So.2d 228, 229 (Fla. 5'" DCA), appeal disnissed 478 So.2d 53
(Fla. 1985).
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a clear and unequivocal intention may only be expressed by both
C identifying the statutory right in such a manner as to
reflect that the indemitor had know edge of the rights
agai nst whi ch he/she was i ndemifying; and,
C stating in clear and unequivocal terns the indemitor’s
intention to release or indemify the i ndemitee.
Therefore, the Tenant submts that, notw thstanding any
stretch of the indemity provision to cover the Landlord s own
negl i gence, the indemity provision makes absolutely no attenpt to
excul pate the Landlord fromthe civil remedi es afforded t he Tenant

under the Buil di ng Code.
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CONCLUSI ON

For the reasons descri bed above, the decision of the Third
District should be Reversed, and this cause shoul d be remanded to

the CGircuit Court with directions to reinstate all of the counts of

t he Conpl ai nt.
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