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PRELIMINARY STATEMENT

Thi s proceeding i nvolves the appeal of the circuit court's
denial of M. Gcchicone’s notion for postconviction relief. The
notion was brought pursuant to Fla. R Crim P. 3.850.

The follow ng synbols will be used to designate references

to the record in the instant case:

"R'" -- record on direct appeal to this Court;
"PC-R' -- record on instant 3.850 appeal to this Court;
"App." -- appendix to Rule 3.850 notion.

REQUEST FOR ORAL ARGUMENT

M. Qcchi cone has been sentenced to death. The resolution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains at issue and the stakes involved. M.
Ccchi cone, through counsel, accordingly urges that the Court

permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

|. Course of Proceedings and Disposition in Court Bel ow

The Circuit Court of the Sixth Judicial Grcuit, Pasco
County, Florida, entered the Judgnents and Sentence at issue on
Novenber 18, 1987 (R 1646-9). On July 15, 1986 a Grand Jury
indicted M. QOcchicone on two counts of first degree nmurder (R
1373). M. Ccchicone pled not guilty (R 1374).

M. Qcchicone’ s trial was held from Septenber 14, 1986 to
Septenber 18, 1986. The jury found M. Qcchicone guilty on both
counts of first-degree nurder (R 864-5). A penalty phase
proceedi ng was held on Septenber 21, 1986, after which the jury
recommended death on both counts by a vote of 7 to 5 (R 1364-5).
The Court thereafter sentenced M. Ccchicone to |ife on Count |
and to death on Count Il (R 1585, 1688-9).

On direct appeal, M. Qcchicone’s conviction was affirned.

Occhicone v. State, 570 So. 2d 902 (Fla. 1990). M. Ccchicone

then filed a Petition for Wit of Certiorari in the United States

Suprene Court, which was denied on May 20, 1991. Qcchicone v.
Florida, 111 S. . 2067 (1991).

On July 7, 1992, M. Ccchicone filed a Petition for Wit of
Habeas Corpus in the Florida Supreme Court, which was denied on
April 8, 1993. (COcchicone v. Singletary, 618 So. 2d 730 (Fl a.

1993). On May 20, 1993, pursuant to Fla. R Cim P. 3.850, M.
Ccchicone filed his Mdtion to Vacate Judgenments of Conviction and
Sentence (PC-R Vol. |, 6-169). On July 17, 1995, the | ower

court issued an order denying the notion for postconviction



relief in part (PGR Vol. I, 171-99). The Court summarily
denied clainms IV-VII, partially denied claimlIl and ordered the
State to respond to clainms I-111 (PGR Vol. I, 171-99).

On February 2, 1996, in it’s response, the State conceded
that an evidentiary hearing was necessary regarding a portion of
claims Il and I'll (PCGR Vol. I, 201-20).

Thereafter, the |l ower court issued an order summarily
denying claiml and a portion of claimlll (PGR Vol. Il, 231).
The court al so sunmarily deni ed anot her subsection of claimll,
despite the fact that the State had conceded an evidentiary
heari ng was necessary on that portion of M. QOcchicone’s claim
(PCR Vol. 11, 227). The court granted an evidentiary hearing
on the remaining issues (PGR Vol. Il, 232-3). Those issues
i ncl uded specific allegations regarding ineffective assistance of
counsel at both the guilt and penalty phases of M. Ccchicone’s
capital trial (PCR Vol. I, 226-33).

On August 28, 1997, M. Ccchicone filed a notion to
reconsi der the scope of issues for presentation at the
evidentiary hearing (PCR Vol. I11, 395-424). On Septenber 17,
1997, the lower court denied the notion (PCGR Vol. 111, 446).

At the conclusion of the evidentiary hearing, the | ower
court ordered witten closing argunents prior to rendering a
ruling (PCR, Vol. 1V, 566). On May 18, 1998, the court denied
the remai ning portions of M. QOcchicone's notion for
postconviction relief (PCR Vol. 1V, 594-605), although it

failed to address in its order the "ineffective assi stance of



counsel at penalty phase” claim Tinely notice of appeal was
filed on June 11, 1998 (PC-R Vol 1V, 606). This appeal is
properly before this Court.

1. Statenent of Facts

a. Facts i ntroduced at Trial and Sentencing

M. Qcchicone was sentenced to death by a 7-5 jury vote on
each count of nurder (R 1364-5). The |lower court subsequently
sentenced M. Occhicone to |life on Count | and to death on Count
Il (R 1585, 1688-9). On direct appeal, Justice Kogan di ssented
fromthe penalty decision on the ground that death for M.

Ccchi cone was di sproportionate. Qcchicone v. State, 570 So. 2d

902 (Fla. 1990).

At trial, M. Ccchicone did not contest the evidence that he
commtted the hom cides, but contended that they were not
preneditated (R 225-6, 742, 831). The defense failed to present
any witnesses at the guilt phase of M. QOcchicone's trial.

At the penalty phase, the defense presented the testinony of
one lay witness, two correctional officers, the defendant and
three nental health experts. Two of the experts, Dr. Fireman and
Dr. Del beato, rendered an opinion that M. Occhicone did not have
the capacity to forma preneditated intent (R 1042, 1043, 1102,
1104, 1008). This testinony was not utilized at the guilt phase
of M. Qcchicone's trial.

b. Facts i ntroduced at Evidentiary Hearing

To prove that his trial counsel had been ineffective at his

capital trial, M. QGcchicone presented the testinmony of his trial



attorneys, Bruce Boyer, Bruce Young and Craig LaPorte; two
experts, Dr. Fireman and Dr. Missendun; and several |ay
W t nesses.

M. Boyer, M. Qcchicone’s lead trial attorney, (PCR Vol.
V, 789), testified that he had never previously tried a death
penalty case as a defense attorney, although he had done so as a
prosecutor (PCR Vol. V, 768-9). Likew se, co-counsel, M.
Young, had never tried a capital case as a defense attorney (PC
R Vol. V 826). Additionally, M. LaPorte had been an attorney
for approxinmately three years before becomng involved in this
case (PCR Vol. V, 873). M. LaPorte did not sit at the counsel
table during the trial, but he was part of the strategic
di scussions (PCR Vol. V, 874).

Wth respect to M. Ccchicone’'s allegations that trial
counsel was ineffective at the guilt phase of his trial, M.
Boyer conceded that the prinmary theory of defense was to avoid
the death penalty “by convincing the jury that the al cohol that
the client had consuned had been such that it would be
appropriate to give himlife in prison as opposed to death” (PC
R Vol. V, 772-3). M. Boyer acknow edged that the defense was
gearing its theory at guilt phase conpletely towards proving its
case in penalty phase (PGR Vol. V, 773), and that the goal of
the whole trial was to get life in prison (PGR Vol. V, 785).

Wth regard to the defense theory of using the guilt phase
to set up the penalty phase, M. Boyer stated that:

The way we understood the case |aw at the
time to get the al cohol consunption,

4



di m ni shed capacity before the jury through
the experts it required nore than sinply the
client’s self-serving statenents of the
consunption. And what we needed at the guilt
phase was testinony fromw tnesses that woul d
establish the consunption and its effects on
the client so that the expert psychiatri st
and psychol ogi st would then be allowed to
testify sonewhere in — the place we wanted
themto testify was on the penalty phase.

(PC-R Vol V, 773-4).

M. Boyer testified that prior to the beginning of the
trial, defense counsel intended to present wtnesses at the qguilt
phase “only if we had to do that to establish the al cohol
consunption sufficient to get the experts on at the penalty
phase.” (PCG-R Vol V, 777).

M . Boyer al so enphasized that he did not have any concerns
about not presenting w tnesses at the guilt phase:

We could not find anything that we could do
that we had not acconplished already with the
State’s witnesses. The only thing that we
could do on the guilt phase woul d be nmake our
case worse. There was nothing left that
could help us that we were aware of.

Plus, what we were really concerned
about was establishing the predicate on
al cohol to get the doctors on penalty phase
and we felt we had done that. The only other
thi ng we consi dered was putting the doctors
on on the guilt phase and we didn’'t see that
the jury woul d ever buy doctors twice. W
couldn’t do themtwi ce. And they weren’'t
going to help us on the guilt phase, they
were all going to cone back with he had the
intent. Plus, they' d get into all the
details of we he told them we just weren’'t
interested in that.

(PC-R Vol V, 792).



Despite M. Boyer’s theory regarding the defense strategy,
M. Young and M. LaPorte maintained that the theory of defense
at the guilt phase included presenting a defense of voluntary
i ntoxi cati on and anything el se that woul d sonehow mtigate or
negate first-degree nurder (PCR Vol. V, 828, 875). M. LaPorte
added that the "first goal was to try to get a second-degree
mur der conviction, and after that had failed obviously the
secondary goal was to get a life sentence.” (PCR Vol. V, 909).
While both M. Boyer and M. Young could not recall whether
trial counsel was able to elicit any information about M.
Ccchicone's level of intoxication on the day of the offense (PC
R Vol V, 808, 865), M. Laporte acknow edged that they did not
present any testinony regarding M. Occhicone’s | evel of
i ntoxication on the day of the offense (PCGR Vol. V, 880).
Rat her, M. LaPorte felt that they were able to obtain, through
testinony on cross-exam nation, a suggestion of intoxication, by
way of habit, in that M. Gcchicone was a heavy drinker, and
al so by way of the testinony of Anita Gerrety that M. Qcchicone
seened to stagger just prior to the nurder (PGR Vol. V, 880-1).
Despite this statenent, M. LaPorte |later rationalized that the
presentation of witnesses toward a voluntary intoxication defense
woul d be cunul ative to the State's case (PCR Vol. V, 904), and
he felt that the defense had al ready devel oped the voluntary
i nt oxi cati on defense on cross-exam nation of the State's
w tnesses (PCR Vol. V, 902).

In order to prove trial counsel's ineffectiveness and



failure to properly present an intoxication defense, several

W tnesses were called at the evidentiary hearing. These

W t nesses established that M. Occhicone was severely intoxicated
for at least thirty-six (36) continuous hours before conmm ssion
of the crine.

On the afternoon of June 8, 1986, the day before the crine,
M. Ccchicone was involved in a car accident wherein he crashed
his car into a palmtree in front of Patricia Goddard’ s house
(PCR Vol. VI, 998). After speaking to M. Ccchicone, M.
Goddard testified that she determ ned M. QOcchicone was under the
i nfluence of alcohol (PCGR Vol. VI, 999-1000). M. Goddard
believed that M. QGcchicone “had a ot to drink” because he
snel |l ed of al cohol, his speech was slurred, and he had trouble
standing (PCR Vol. VI, 1000).

In addition, M. Qcchicone was upset and enotional, not
because he had been involved in a car accident, but instead
because of his relationship wwth a woman naned Anita (PC-R Vol
VI, 1005).

Ki nberly Connell, Ms. Goddard's sister, was also at the
house when the accident occurred on June 8 (PCR Vol. VI, 1011).
After speaking to M. Ccchicone, Ms. Connell also concluded that
M. Qcchicone was intoxicated (PCGR Vol. VI, 1014).

Fol |l owi ng the accident, Ms. Connell acconpanied M.
Ccchicone to a bar where M. QOcchicone consuned a |arge quantity
of alcohol (PCGR Vol. VI, 1014). M. Connell testified that

while at the bar M. OGcchicone "was a ness," and at tines that



she coul d not understand what he was sayi ng because his speech
was slurred, and he was crying (PCR Vol. VI, 1015).

Ms. Connell and M. Gcchicone eventually left the bar and
went to his house (PCR Vol. VI, 1015). There, she and M.
Ccchi cone consuned nore al cohol and snoked marijuana (PG R Vol
VI, 1015). Again, Ms. Connell testified that at this point, M.
Ccchi cone was very drunk, and that he was crying and upset (PC-R
Vol . VI, 1015).

Ms. Connell eventually fell asleep at about 3:00 or 4:00 in
the norning of June 9 (PCGR Vol. VI, 1015). Ms. Connel
testified that M. Ccchicone was still awake when she went to
sl eep, and when Ms. Connell awoke the next norning, M. Gcchicone
was al ready awake (PC-R Vol. VI, 1015).

Ms. Connell testified that she and M. Ccchicone were back
in the bar by 7:00 a.m on June 9, where she and M. GQcchicone
continued to drink (PCGR Vol. VI, 1015).

Lilly Lawson, a State witness fromthe trial, corroborated
Ms. Connell’s testinony about M. Ccchicone on the norning of
June 9, 1986 (PC-R Vol. VI, 1037-8). Although Ms. Lawson
testified at trial, she was never asked about having contact with
M. Qcchicone on the day and evening prior to the murders (R
444-63). Ms. Lawson testified at the evidentiary hearing that
M. CQcchicone was at the bar throughout the norning of June 9,
beginning at 7:00 a.m, at which time he consumed approxi mately
ten shots of root beer schnapps and al so had a vodka and

cranberry (PCR Vol. VI, 1037-8).



After separating from M. QOcchicone at sone point in the
afternoon, Ms. Connell testified that she briefly saw M.

Ccchi cone at her apartnent at approximately 5:30 p.m (PC-R Vol.
VI, 1015-16). M. Connell stated that M. QOcchicone was again
intoxicated (PCR Vol. VI, 1016).

While Ms. Connell’s contact with M. Qcchicone | apsed
periodically throughout the day, Shooters bartenders and patrons
provi ded testinony about M. Gcchicone during those periods when
he wasn’t with Ms. Connell. Cheryl Hoffman, a bartender at
Shooters, worked the afternoon shift on June 9 (PCR Vol. VI,
1054-5). Al though she testified at trial, M. Hoffmn was never
asked about seeing M. Ccchicone on June 9 (R 463-77). Had she
been asked, Ms. Hof frman woul d have testified that she served M.
Ccchi cone al coholic beverages during her shift, and that she
could tell he had been drinking prior to her shift (PCGR Vol.
VI, 1055-7).

Ms. Lawson testified that she saw M. CQCcchi cone again at
Shooters at approximately 7:30 p.m, at which time M. Qcchicone
was still consum ng al cohol (PC-R Vol. VI, 1038). She believed
that M. QOcchicone was intoxicated because she had known M.
Ccchi cone for several years and "could tell by his appearance and
everything that he was not quite in control of his facilities
(sic)." (PGR Vol. VI, 1039). At sone point prior to 11:00 p.m
on June 9, Ms. Lawson recalled seeing M. Qcchicone | eave the
bar, and that he took a bottle of vodka with him (PCR Vol. VI,
1039- 40).



M chael Stillwagon corroborated Ms. Lawson’s testinony
because he saw M. Ccchicone at Shooters at approximately 6:30
p.m on June 9 (PCR Vol. VI, 1072). M. Stillwagon agreed with
Ms. Lawson that M. Occhi cone appeared to be intoxicated (PCGR
Vol . VI, 1073). Also, M. Stillwagon testified that he left the
bar wwth M. QOcchicone in M. Ccchicone's Corvette later in the
evening (PCR Vol. VI, 1073).

In the early norning hours of June 10, 1986, shortly before
the crime, M. CQCcchicone returned to Ms. Connell’s apartnent (PC
R Vol. VI, 1016). At that time, M. Ccchicone was stil
intoxi cated, as well as very upset and enotional over his breakup
wth Ms. CGerrety (PCR Vol. VI, 1016). M. Qcchicone left after
about fifteen (15) mnutes (PCR Vol. VI, 1016).

The testinony of these witnesses directly contradicts trial
counsel's statenents that they had presented everything they
possi bly could concerning M. Qcchicone’s al cohol consunption
(PCGR Vol. V, 849), and that any additional testinmny would be
cunmul ative (PGR Vol. V, 904).

Al so, at the evidentiary hearing, postconviction counsel
confronted trial counsel with their failure to present expert
testinmony that woul d have substantiated M. CQOcchicone's voluntary
i nt oxi cati on defense.

Despite the fact that M. Boyer had previously conceded his
intent to use the experts solely at the penalty phase, M. Young
and M. LaPorte testified that sonme of their concerns about

presenting nmental health experts at guilt phase arose fromthe
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fact that M. QOcchicone's vivid recall on the night of the
murders woul d be exposed through the taped statenents of Dr.
Mussenden, that M. Gcchicone used swear words in the tapes, and
al so that M. QGcchicone nmade contradictory statenents to the
experts (PCR Vol. V, 858, 877, 903, 919, 924). Also, M. Young
was aware that Dr. Mussenden woul d have opined that M. COcchicone
was not suffering fromany form of al cohol intoxication at the
time of the nurders (PGR Vol. V, 858).

Dr. Cerald Miussenden, a clinical psychol ogist, was appointed
to determine M. Ccchicone's conpetency at the tinme of the
offense (PCR Vol. VII, 1134). At trial, Dr. Miussenden was used
as a State witness during the penalty phase, and was of the
opinion that M. CQCcchicone had the cognitive ability to
preneditate (PCR Vol. VII, 1162). However, at the evidentiary
hearing, Dr. Mussenden testified that he had changed his opinion
about M. Qcchicone's ability to preneditate based on several
affidavits provided to himby postconviction counsel (PCR Vol
Vi1, 1145, 1162, 1149, 1195-6, 1197, 1198).

Dr. Mussenden also testified that with the exception of the
initial evaluation and the deposition, he had no contact with the
defense attorneys in this case (PGR Vol. VII, 1135).

Anot her expert, Dr. Fireman, a psychiatrist, testified that
he had been a defense witness at the tinme of trial (PCR Vol.
VI, 1220). Dr. Fireman testified that the trial attorneys never
consul ted hi mabout assisting themin preparing the guilt phase

of M. Qcchicone’s trial (PCR Vol. VII, 1222). They never
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communi cated to himthat they were attenpting to put on a

vol untary intoxication defense during the guilt phase, (PCR
Vol . VIl, 1225), and they did not ask for his assistance in that
regard (PCR Vol. VII, 1225).

Dr. Fireman testified that had he been utilized at guilt
phase, he could have aided the defense in inpeaching the State’s
expert, (PCGR Vol. VII, 1231, 1233); Dr. Fireman's testinony
adequately rebutted any testinony with regard to M. CQCcchicone's
vivid recall of the events surrounding the nmurder (PC-R Vol.
VI, 1228). He also explained how it was possible that M.

Ccchi cone could performcertain cognitive acts such as driving a
car and at the sane tinme be unable to preneditate (PC-R Vol

VI, 1228-30, 1234). Dr. Fireman concluded that M. COcchicone
did not have the ability cognitively to preneditate on the night
of the crime (PGR Vol. VII, 1246).

Over postconviction counsel’s objection, (PCR Vol. VII,
1260), Mchael Halkitis was called as a rebuttal witness for the
State, (PCGCR Vol. VII, 1306). M. Halkitis was the |ead
prosecutor at the evidentiary hearing and also at the tine of
trial (PCR Vol. VIl, 1307). M. Halkitis testified that after
Dr. Mussenden was appointed as a nental health expert to
determ ne conpetency, M. Halkitis sent Dr. Miussenden a letter
outlining his version of the facts of the case, as well as sone
depositions (PCR Vol. VIl, 1307-8).

Anot her of M. GCcchicone’s allegations regarding the

i neffecti veness of his trial counsel dealt with their failure to
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call Audrey Hall to testify at M. Qcchicone’s trial.! During
their testinony at the evidentiary hearing, all of M.
Ccchicone's trial |awers conceded that they were aware of Audrey
Hal I, who could have testified at trial that it was conmon
practice for M. COcchicone to park his car on the corner of
Sugar bush and Berry Hill, away from Ms. Gerrety's house, and
where it was found after the nmurders (PC-R Vol. V, 784, 840,
887). This testinmony would have refuted the State's argunent at
trial that the location of M. GOcchicone's car was evidence of
prenmeditation (PC-R Vol. V, 880, 887-8).

As to why they didn't call M. Hall, trial counsel's
strategic reasoning was that this had al ready been brought out
t hrough cross-exam nation of Ms. Gerrety (PGR Vol. V, 784, 840,
880). Each trial attorney testified to this point (PGR Vol. V,
784, 840, 880).2 However, M. Laporte recognized the inportance
of Ms. Hall's testinony (PCGR, Vol. V, 887). He stated at the
evidentiary hearing that the defense wanted to nake sure that the
jury recognized that it was M. Ccchicone's normal custom and

practice to park the car there (PCR Vol. V. 887-8). But again,

'Post convi ction counsel informed the court that Ms. Hall was
unavail able as a witness at the evidentiary hearing because of
her inconpetency from Al zhei ner's di sease (PCGR Vol. VI, 1091-
2). Postconviction counsel was permtted to present her
testi nony through Randy Edwards, a postconviction investigator
who had previously obtained an affidavit fromM. Hall (PCR
Vol . VI, 1102-106). However, this testinony was considered only
as penalty phase evidence (PCR Vol. VI, 1101).

2Despite trial counsel's belief, a review of the trial
record fails to support their contention that this was brought
out through the cross-exam nation of Anita Cerrety. (See
Argunent |.A 1)
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M. Laporte's recollection was that the testinony of Ms. Gerrety
on cross-exam nation confirmed that point (PGR Vol V., 880).
In addition, M. Young believed that the State had a rebuttal
W t ness who could counter Ms. Hall’s testinony (PCGR Vol. V,
860) .

M. Qcchicone al so presented evidence of his counsel's
i neffectiveness at the penalty phase of his trial. M. Boyer and
M. Young agreed that the defense strategy was to present
mtigating evidence regarding M. Ccchicone’ s al cohol consunption
t hrough the use of expert testinony (PCR Vol. V, 790-91, 830),
and also to present the fact that M. QOcchicone had a son (PCR
Vol . V, 790, 830).

Wth regard to other mtigation wtnesses, M. Boyer stated
that he personally spoke to people but did not find anyone
hel pful (PGR Vol. V, 797). M. Young stated that “the notes
reflect every witness that was given to us by M. Ccchicone or
anybody el se we devel oped woul d not testify or could not help us”
(PCGR Vol. V, 862). M. LaPorte didn’t recall if he personally
interviewed any of the witnesses for guilt or penalty phase (PC
R Vol. V, 882), although he was aware of Ann Montana through his
investigators (PCR Vol. V, 897). M. Mntana was not called as
a W tness.

Anna Montana testified at the evidentiary hearing about
val uabl e non-statutory mtigation. She was available at the tine
of trial and would have provided information about M.

Ccchicone's: obsession with Ms. Gerrety (PCR Vol. VI, 982);
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fragile enotional state after Ms. Gerrety left him (PG R Vol
VI, 981-3); religious faith and prayers that Ms. Gerrety would
come back to him (PCR Vol. VI, 982-3); and the fact that M.
Ccchicone's first wife had died of cancer (PCGR Vol. VI, 993).

Furthernore, Father Edward Lanp testified at the evidentiary
hearing that M. Ccchicone cane to himsonetine in 1984 or 1985
to discuss his relationship with Ms. Gerrety and seek premarital
instructions (PCR Vol. IV, 623). However, due to their
inconmpatibility, Father Lanp decided that he could not marry them
(PCR Vol. IV, 624-25). Father Lanp had additional contact with
M. Qcchicone after this time (PGR Vol. IV, 625). M.
Ccchicone told Father Lanp about problens he had with Anita, and
about the recent deaths in his famly (PCR Vol. |V, 625-26).
Fat her Lanp described M. Occhicone as enotionally unstable (PC
R Vol. 1V, 626). M. Ccchicone also told Father Lanp that he
had been drinking heavily, (PCR Vol. 1V, 628), which pronpted
Fat her Lanp to encourage M. CQCcchicone to attend an Al coholics
Anonynous neeting (PCGR Vol. 1V, 628). Father Lanp al so
testified that M. COcchi cone was very protective of and | oved his
son (PGR Vol. 1V, 629). Father Lanp said if he were contacted,
he woul d have been able to testify on M. QOcchicone’s behal f at
his trial (PGR Vol. 1V, 633).

At the evidentiary hearing, postconviction counsel attenpted
to call several nore mtigation witnesses (PCR Vol. VI, 964-
76). However, the |lower court denied M. QCcchicone this

opportunity on the grounds that he failed to lay a predicate that
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trial counsel was aware of these wi tnesses (PC-R Vol. VI, 964-
76, 1115-16). M. Ccchicone was permtted to proffer the
affidavits of these witnesses (PCR Vol. VI, 1115-16).

In rebuttal to M. QCcchicone's clains of ineffectiveness,
the State called Peter Proly to testify (PCGR Vol. 1V, 656).
M. Proly is a crimnal attorney and partner of M. LaPorte (PC
R Vol. 1V, 657). M. Proly didn't have much invol venent in the
Ccchi cone case (PGR Vol. 1V, 658). At about the time that the
State rested at trial, M. Laporte contacted M. Proly for advice
(PCGR Vol. IV, 660). M. Proly stated that given the
information that M. LaPorte had told him he felt that it was a
good idea not to put on a defense case (PCGR Vol. 1V, 660).

SUMMARY OF ARGUMENT

1. M. Qcchicone proved at the evidentiary hearing that he
received ineffective assistance of counsel at the guilt phase of
his trial. He established that his trial counsel's failure to
establish a voluntary intoxication defense at the guilt phase of
his trial constituted ineffective as prejudicial assistance of
counsel

2. Trial counsel failed to present the testinony of
Patricia Goddard and Ki nberly Connell, whose testinony
establishes that M. Gcchicone was intoxicated at the tine of the
of fense. Their testinony should have been presented at trial and
was crucial in that it provided specific evidence of M.
Ccchicone's degree of intoxication at the tine of the offense.

3. Trial counsel was further ineffective at the guilt
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phase of M. QOcchicone's trial in that they failed to effectively
cross-examne Lilly Lawson and Cheryl Hoffman regarding M.
Ccchi cone's intoxication.

4. Trial counsel failed to present the testinony of
M chael Stillwagon, who provided inportant testinony about the
degree of M. GQCcchicone's intoxication on the night of the
of f ense.

5. Trial counsel failed to rebut testinony regarding M.
Ccchicone's | ack of intoxication by effectively cross-exam ning
W t nesses.

6. Counsel's failure to investigate and present the
avai |l abl e evi dence of al cohol consunption and intoxication on the
ni ght of offense constitutes prejudicial ineffective assistance
of counsel.

7. Trial counsel was ineffective at the guilt phase for
failing to call experts, who, at the evidentiary hearing,
testified that they woul d have provided i nportant evidence that
M. Qcchicone could not have formed the premeditation necessary
for finding a first-degree nurder because of his intoxication and
his nmental ill ness.

8. Trial counsel was ineffective at the guilt phase for
failing to call Audrey Hall as a wtness. M. Hall could have
provided crucial testinony to rebut the evidence of
prenedi tation

9. M. Qcchicone was denied a full and fair evidentiary

hearing in violation of due process in the sixth, eighth, and
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fourteenth amendnments to the United States Constitution and the
correspondi ng provisions of the Florida Constitution.

10. The lower court prevented M. QOcchicone from presenting
his case during the post-conviction evidentiary hearing by
refusing to allow the testinony of multiple mtigation w tnesses.
This is where and in the courtroomand prepared to testify that
the trial court erroneously ruled that the proper predicate had
not been laid for their testinony.

11. The lower court errored in allow ng the post-conviction
State Attorney to testify at the evidentiary hearing.

12. The lower court erred in sumarily denying QOcchicone's
claims without granting the defendant an evidentiary hearing.

13. The defendant was entitled to the evidentiary hearing
on the claimthat the State know ngly presented fal se evidence
and failed to disclose excul patory information.

14. The State withheld material w tnesses and evi dence
relevant to the defendant's state of mnd at the tine of the
of fence. These w tnesses included a nunber of w tnesses which
State investigators interviewed and whose interviews provided
mat eri al excul patory evi dence.

15. Further, the State failed to disclose a deal with a key
prosecution witness, thus, the defense was unable to inpeach the
wi tness and the State did nothing to correct his untruthful
testi nony.

16. M. GCcchicone was not granted an evidentiary hearing on

his claimthat he was denied his rights to a pre-trial conpetency
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heari ng.

17. The | ower court erroneously denied M. QOcchi cone an
evidentiary hearing on his claimthat the jury instructions at
t he penalty phase were unreasonably vague and confusi ng and
otherwi se Constitutionally deficient.

18. M. GCcchicone should have been granted an evidentiary
hearing on his claimthat his death sentence is based upon an
unconstitutionally obtained prior conviction.

19. M. Ccchicone was entitled to a hearing on his claim
that the cunul ative inpact of judicial error denied himhis right
to a fair trial.

20. M. Ccchicone shoul d have been granted an evidentiary
hearing on his claimthat he received an effective assi stance of
counsel at the guilt phase regarding his clains of counsel's
failure to present evidence of M. Ccchicone's cocai ne use,
counsel's failure to supply experts with sufficient background
materials, counsel's failure to question potential jurors as to a
possi bl e taint, and counsel's failure to object to the testinony
about defendant's refusal to take an atom c absorption test.

21. M. Ccchicone shoul d have been allowed to have a ful
evidentiary hearing on his claimof ineffective assistance of
counsel at the penalty phase on the issues of whether the defense
experts were supplied with sufficient background information,
whet her counsel shoul d have presented evidence that M. Occhi cone
had | ong standi ng nental and substance abuse problens, narital

probl ens, and whet her evi dence coul d have been presented
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regardi ng cocai ne addi ction, and whether he should have been
allowed to present special jury instructions adequately defining

hi s aggravating circunstances.

ARGUMENT I
THE LOWER COURT'S RULING FOLLOWING THE
POSTCONVICTION EVIDENTIARY HEARING WAS
ERRONEOUS .

At the evidentiary hearing, M. QOcchicone presented evidence
substantiating his clains regarding ineffective assistance of
counsel at the guilt and penalty phases of his trial. Based on
the testinony presented, M. Qcchicone was certainly entitled to
relief.

A. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE GUILT PHASE

1. Trial counsel's failure to establish a voluntary
intoxication defense

In Strickland v. Washington, 466 U S. 668 (1984), the United

States Suprene Court held that counsel has "a duty to bring to
bear such skill and know edge as will render the trial a reliable

adversarial testing process.” Strickland requires a defendant to

pl ead and denonstrate both unreasonabl e attorney performance and
prejudice to prevail on an ineffective assistance of counsel
claim |d. M. Gcchicone has fulfilled each requirenent.

"One of the primary duties defense counsel owes to his
client is the duty to prepare hinself adequately prior to trial."

Magi Il v. Dugger, 824 F.2d 879, 886 (11th G r. 1987); "pretrial

preparation, principally because it provides a basis upon which
nost of the defense case nust rest, is, perhaps, the nost
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critical stage of a |lawer's preparation.”" House v. Balkcom 725

F.2d 608, 618 (11th Cr.), cert. denied, 469 U S. 870 (1984);

Wei dner v. Wainwight, 708 F.2d 614, 616 (11th Gr. 1983). As

stated in Strickland, an attorney has a duty to undertake
reasonabl e i nvestigation or "to make a reasonabl e deci sion that
makes particul ar investigations unnecessary." 466 U S. at 691.

Trial counsel's representation of M. QOcchicone fell bel ow
accept abl e professional standards in several respects. Each of
these failures, discussed bel ow, severely prejudiced M.
Ccchicone. To prove prejudice, the defendant nust show that
there is a reasonable probability that, but for counsel's errors,
the result of the proceedi ngs woul d have been different. |1d. at
694. A reasonable probability is a probability sufficient to
underm ne confidence in the outcone of the proceedings. 1d. Had
counsel perforned effectively, there is a reasonable probability
that the outcome woul d have been different -- that is, that M.
Ccchi cone woul d have been convicted of a | esser offense, rather
than first-degree nurder, and would not now be facing execution.

At the evidentiary hearing, the | ower court heard testinony
fromM. Ccchicone's trial counsel, who testified at various
points that the theory of defense was one of voluntary

intoxication.® (PC-R Vol. V, 828, 875). |Inexplicably, however,

SM. Qcchicone was represented at trial by three attorneys:
Bruce Young, Bruce Boyer and Craig Laporte. Each of these
attorneys testified at the evidentiary hearing. Al though M.
Boyer stated that the goal of the whole trial was to get life in
prison (PCR Vol. V, 785), M. Young and M. LaPorte maintained
that the theory of defense at the guilt phase included presenting

(continued. . .)

21



trial counsel failed to present avail able evidence which woul d
have supported this defense.
Under Florida law, voluntary intoxication is a valid defense

to specific intent crimes. Grdner v. State, 480 So. 2d 91, 92-

93 (Fla. 1985). See also Presley v. State, 388 So. 2d 1385, 1386

(Fla. 1980); Harris v. State, 415 So. 2d 135, 136 (Fla. 5th DCA

1982); Heathcoat v. State, 430 So. 2d 945, 947 (Fla. 2nd DCA

1983).

At the evidentiary hearing, M. Craig Laporte, one of M.
Ccchicone's trial attorneys, conceded that counsel was unable to
get any testinony at trial regarding M. CQGcchicone's |evel of
i ntoxi cation on the day of the offense (PGR Vol. V, 880-1). M.
Laporte contended that trial counsel was able to elicit, through
cross-exam nation of State w tnesses, a suggestion of
i ntoxi cation, by way of habit, in that M. Occhicone was a heavy
drinker, and also by way of the testinony of Anita Gerrety that
M. Qcchicone seened to stagger just prior to the nurder (PCGR
Vol . V, 880-1). Despite such an acknow edged paucity of evidence
of voluntary intoxification, M. LaPorte rationalized that the
presentation of witnesses toward a voluntary intoxication defense
woul d be cunul ative to the State's case (PCR Vol. V, 904).

According to Linehan v. State, 476 So. 2d 1262 (1985),

voluntary intoxication is an affirmative defense which requires

(...continued)

a defense of voluntary intoxication and anything else that would
sonehow mtigate or negate first-degree nmurder (PCR Vol. V,
828, 875).
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defendant to conme forward with evidence of intoxication at the
time of the offense sufficient to establish that he was unable to
formintent necessary to commt the crine charged. By M.
Laporte's own adm ssion, trial counsel failed to introduce
actual evidence of intoxication at the tine of the offense. An
i nference or suggestion of intoxication is certainly not
sufficient to establish a voluntary intoxication defense. Trial
counsel was ineffective because, as denonstrated through the
testinony of the nunerous w tnesses at the evidentiary hearing,
trial counsel had, or should have had, this evidence at their
di sposal and failed to utilize it.
| nexplicably, trial counsel represented to the jury in his

openi ng statenent that the defense would present this very type
of evidence:

You will hear testinony as to the anmount of

al cohol he drank, and you will hear

testinony, as |I'msure you already know,

sonebody that drinks a | ot manages to walk a

line. But you will hear testinony as to the

anount of the al cohol that was consuned prior
to the incident, and had been for days.

You will hear testinony froma doctor telling
you the affect this has on sonebody's
operation of his mnd. You will also hear

all the circunmstances, sone M. Halkitis
didn't bring out, nost he did, that play into
this situation. _And you're going to hear
fromthe doctors that there was no intent to
kill M. or Ms. Artzner.

(R 228) (enphasis added). Counsel's credibility was dashed as
these prom ses went unful filled.

a) Failure to present the testimony of Patricia
Goddard and Kimberly Connell
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Patricia Goddard testified at the evidentiary hearing that
she cane into contact with M. Ccchicone in the |ate afternoon of
June 8, 1986 after he crashed his Corvette into a palmtree in
her front yard (PGR Vol. VI, 998). M. Goddard spoke to M.
Ccchi cone and snell ed al cohol on his breath (PGR Vol. VI 999).
Ms. Coddard could tell M. Ccchicone "had a lot to drink" and was
under the influence of alcohol by the fact that his speech was
slurred, and he had trouble standing (PCGR Vol. VI 1000). 1In
addition, Ms. Goddard further stated that M. Ccchicone was upset
and enotional, and that this had nothing to do with the fact that
he just wecked his car (PCGR Vol. VI, 1000). Instead, a
conversation about a woman naned Anita caused M. Ccchicone to
becone upset (PC-R Vol. VI, 1005).

Ki nberly Connell, Ms. Goddard's sister, was also at the
house when the accident occurred on June 8, 1986 (PC-R Vol. VI,
1011). According to Ms. Connell's testinony, she recalled
hearing a crash, going outside, and eventually speaking to M.
Ccchicone (PCR Vol. VI, 1011-12). M. Connell also testified
that M. QOcchicone snelled of al cohol, that he was intoxicated,
and that he did not seem concerned at all about the condition of
his car (PGR Vol. VI, 1014).

Fol Il owi ng the accident, Ms. Connell eventually left the
house with M. Ccchicone and went to a bar with him where M.
Ccchi cone consuned a | arge quantity of al cohol (PC-R Vol. VI,
1014). Also, while at the bar, Ms. Connell testified that M.

COcchicone "was a ness," that half the tine Ms. Connell could not
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under st and what he was sayi ng because his speech was slurred, and
he was crying and bl ubbering a lot (PCGR Vol. VI, 1015).

After spending the evening of June 8 with M. Ccchicone at a
bar, Ms. Connell went to M. Gcchicone's house with him (PC R
Vol . VI, 1015). There, she and M. QOcchi cone consuned al cohol
and snoked marijuana (PCR Vol. VI, 1015). Again, M. Connell
testified that at this point, M. Qcchicone was very drunk, and
that he was crying and upset (PGR Vol. VI, 1015).

Ms. Connell eventually went to sleep at about 3:00 or 4:00
in the norning on June 9 (PCR Vol. VI, 1015). M. GQcchicone
was still awake when she went to sl eep, and when Ms. Connell
awoke the next nmorning, M. CQCcchicone was al ready awake (PC-R
Vol . VI, 1015). In light of the fact that Ms. Connell recalled
being at a bar with M. QOcchicone by 7:00 in the norning on June
9 (PGR Vol. VI, 1015), M. Qcchicone obviously did not get very
much sl eep.

While at the bar on the norning of June 9, Ms. Connell and
M. QOcchicone continued to drink (PCR Vol. VI, 1015). After
separating from M. GQCcchicone at sone point in the afternoon, M.
Connell briefly saw M. QOcchi cone at her apartnent at
approximately 5:30 p.m (PC-R Vol. VI, 1015-16). Ms. Connell
stated that M. QOcchicone was again intoxicated (PGR Vol. VI,
1016) .

Ms. Connell saw M. Gcchicone again when he returned to her
apartnent at approximately 2:30 in the norning on June 10, 1986,

just a short time before the nurders (PCR Vol. VI, 1016). M.
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Ccchi cone was intoxicated, as well as very upset and enotional
over his fiancee (PCGR Vol. VI, 1016). After about 15 to 20

m nutes, Ms. Connell asked M. QOcchicone to | eave, and he did so
(PGR Vol. VI, 1016). This is the last tine that Ms. Connel
saw M. CQCcchicone (PCR Vol. VI, 1016-17).

Each of these wi tnesses, Ms. Goddard and especially Ms.
Connel I, woul d have been vital to establishing a voluntary
i ntoxi cation defense. M. Connell's testinony al one woul d have
shown that M. Ccchicone was in fact intoxicated and enotional at
the tinme of the crime. However, neither of these w tnesses was
called to testify. |In fact, neither witness was ever even
contacted by M. Ccchicone's attorneys or investigators (PCR
Vol VI, 1000, 1017). Had they been contacted, each stated under
oath that she would have testified in the same manner as she did
at the evidentiary hearing (PCR Vol. VI, 1000, 1017).

Trial counsel was, or through diligent investigation, should
have been aware of these witnesses. M. Goddard was intervi ewed
by the Pasco County Sheriff's Ofice and the Pasco County State
Attorney's Ofice (Vol. VI, 1006). At the evidentiary hearing,
trial counsel LaPorte even acknow edged that he was aware of
Patricia Goddard (PC-R Vol. V, 906). He was sure that M.
Goddard had testified at trial (PCGR Vol V, 906). M. LaPorte
further stated that he was not aware of Ms. Connell during the
trial (PCR Vol. V, 906-7).

Nei t her Ms. Goddard nor Ms. Connell testified at trial.

Counsel never contacted them Trial counsel's failure to present
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or even contact these essential wi tnesses constitutes ineffective
assi stance of counsel.

b) Failure to effectively cross-examine Lilly Lawson
and Cheryl Hoffman

In addition to Ms. Goddard and Ms. Connell, there were
several other witnesses who testified at the evidentiary hearing
regarding M. GQCcchicone's intoxication. One such wtness was
Lilly Lawson, a bartender at Shooters (Vol. VI, 1037).

Al though Ms. Lawson did testify at trial for the State (R
444-63), she was never asked about having contact with M.

Ccchi cone on the day and evening prior to the nurders. M.
Lawson woul d have testified at trial, had she been asked, that
M. QOcchicone was intoxicated on June 9 (Vol. VI, 1039, 1053).
Specifically, M. Lawson testified at the evidentiary hearing
that M. Ccchicone was at the bar throughout the norning of June
9, beginning at 7:00, at which tinme he consunmed approximately ten
shots of root beer schnapps and al so had a vodka and cranberry
(Vol. VI, 1037-8). Ms. Lawson's testinony reveals that she saw
M. Qcchicone again at Shooters at approxinmately 7:30 that
evening at which time M. Ccchicone was consum ng al cohol (Vol.
VI, 1038). Ms. Lawson testified that M. Ccchicone was
i ntoxi cated, that she had known M. Occhi cone for several years
and "could tell by his appearance and everything that he was not
quite in control of his facilities (sic)." (Vol. VI, 1039). At
sone point prior to 11:00 in the evening on June 9, M. Lawson
recal l ed seeing M. Ccchicone | eave the bar, and that he took a
bottle of vodka with him (Vol. VI, 1039-40). The last tinme M.
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Lawson saw M. Qcchicone, he was intoxicated (Vol. VI, 1053).

Cheryl Hoffrman, another bartender at Shooters, worked the
afternoon shift on June 9 (Vol. VI, 1054-55). Al though she al so
testified at trial, M. Hoffman was never asked about seeing M.
Ccchicone on June 9 (R 463-77). Had she been asked, M. Hoffman
woul d have testified that she served M. QOcchi cone al coholic
beverages during her shift, and that she could tell he had been
drinking prior to her shift (Vol. VI, 1055-57).

Ms. Lawson and Ms. Hoffrman both testified at trial (R 444-
63, 463-77). They both gave depositions in this case (Vol. VI
1045, 1056). Cbviously, they were avail able to defense counsel.
However, each stated at the evidentiary hearing that with the
exception of the deposition, neither had any contact with trial
counsel (Vol. VI, 1040, 1056).

c) Failure to present the testimony of Michael
Stillwagon

The last lay witness called at the evidentiary heari ng whose
testi mony woul d have been pertinent to a voluntary intoxication
defense was M chael Stillwagon. M. Stillwagon testified that he
saw M. CQCcchicone at Shooters at approximately 6:30 p.m on June
9, 1986 (PC-R Vol. VI, 1072). According to M. Stillwagon's
testinony, M. CQCcchicone appeared to be intoxicated (PC-R Vol.
VI, 1073). Also, M. Stillwagon testified that he left the bar
with M. Ccchicone in M. Ccchicone's Corvette later in the
evening (PCR Vol. VI, 1073). During this time, M. Stillwagon
had the opportunity to observe the damage that M. Gcchicone's
Corvette had sustained in the accident on June 8 (PCR Vol. VI,
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1074). Wiile testifying at the evidentiary hearing, M.
Stillwagon was shown an i npound recei pt fromthe Pasco County
Sheriff's Ofice for M. Ccchicone's Corvette, dated June 10th
(PGR Vol. VI, 1076). The inmpound receipt indicated that there
was further damage to the car than when M. Stillwagon had
previously seen it (PGR Vol. VI, 1076). This testinony would
have established the probability that because of his

i ntoxication, M. QCcchicone had anot her accident just hours
precedi ng the nurders.

Through reasonabl e diligence, defense counsel would have
beconme aware of M. Stillwagon. In her testinony at the
evidentiary hearing, Cheryl Hoffman established the presence of
M chael Stillwagon at Shooters on the evening of June 9 (PCG-R
Vol . VI, 1056). Furthernore, Ms. Lawson testified that she saw
M. Qcchicone | eave the bar on the evening of June 9 with M.
Stillwagon (PCR Vol. VI, 1039). Counsel's failure to obtain
such readily available information fromeither Ms. Hoffnman or Ms.
Lawson is a further indication of their ineffectiveness.*

d) Failure to rebut testimony regarding Mr.
Occhicone's lack of intoxication

The only evidence the jury heard concerning M. GCcchicone's
al cohol consunption and his state of mnd on the day of the
offense was fromthe State's witness, Debra Newell, who was a

bart ender at Shooters. Ms. Newell testified that M. Qcchi cone

‘M. LaPorte testified at the evidentiary hearing that trial
counsel was not aware of M chael Stillwagon's existence until
after the conpletion of the guilt phase and just prior to the
penalty phase (PC-R Vol. V, 896).
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cane into the bar at about 1:30 in the norning on June 10th, had
two drinks, and left at around 2:30 in the norning (R 491-492).
She also testified that M. COcchicone did not appear intoxicated
(R 492). This left the jury with only one reasonabl e
concl usion, that based on the only evidence presented, M.
Ccchicone had two drinks prior to the nurders and was not
i ntoxi cated. As shown at the evidentiary hearing, this was
sinply not the case. Defense counsel, in failing to investigate
and present the aforenentioned evidence, failed to rebut M.
Newel | s testinony.
e) Conclusion

As a result of trial counsel's failure to investigate and
present the aforenentioned testinony, the prejudice is clear.
There is nore than a reasonabl e probability that, had counsel
i nvestigated and presented the evidence available to support a
def ense of voluntary intoxication, M. COcchicone would not have
been convicted of first-degree nurder but, rather, of a |esser
degree of hom ci de.

Counsel failed to investigate or present the avail able
evi dence of actual al cohol consunption and intoxication on the
ni ght of the offense, and therefore failed to effectively argue
that defense. Considering the fact that there was no ot her
vi abl e defense avail abl e based on the information in trial
counsel's possession, counsel's failure to investigate the
voluntary intoxication defense was sinply inexcusable. See

M ddl eton v. Dugger, 849 F.2d 491, 494 (11th Cr. 1988) (no
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strategic reason for failure to investigate was "contrary to

prevailing professional norns.") Kimelman v. Mrrison, 477 U. S.

365, 385 (1986); Cunninghamyv. Zant, 928 F.2d 1006, 1016.

Despite the evidence presented at the evidentiary hearing,
the lower court, in its order denying the remaining portions of
M. Qcchicone's notion for postconviction relief, dismssed the
af orenenti oned testinony as being cunulative to Anita Gerrety's
testinmony, and to testinony at trial regarding M. QOcchicone's
heavy drinking on a constant basis in the nonth | eading up to the
murders (PC-R Vol. 1V, 596-601). For exanple, the | ower court
stated that with regard to the testinony of Ms. Connell, "[while
it 1s undeniable that this is relevant and material testinony, it
is once again difficult to imagi ne how this woul d have been
anyt hing but cunul ative testinony.” (PCR Vol. 1V, 600).

The facts and rationale of the lower court, which are
essentially identical to trial counsel's testinony at the
evidentiary hearing, fail to nmention one instance of actual
evi dence regarding the significant anount of al cohol that M.
Ccchi cone had consuned imedi ately prior to the nmurders, as well
as M. Qcchicone's nental and enotional state during this tine.

Thus, the lower court's determnation that the testinony at
the evidentiary hearing was "cunmulative" to trial testinony is
erroneous. Considering the fact that trial counsel presented no
actual evidence as to the level of M. Qcchicone's intoxication
and nental state, and since such evidence was avail abl e t hrough

diligent investigation, it is evident that trial counsel's
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"suggestion of intoxication" approach anmounted to
ineffectiveness, in that trial counsel essentially failed to
utilize any defense whatsoever. Had trial counsel presented the
testinmony of Patricia Goddard, Kinberly Connell, Mke Stillwagon,
Lilly Lawson and Cheryl Hoffman, there is a reasonable
probability that the outconme of the trial would have been
different. M. QOcchicone is entitled to relief.

Additionally, the lower court, in its order denying relief,
noted that "there is al so evidence that Lawson may well have
harnmed the defense by testifying that the defendant nmade comments
to her indicating preneditation” (PC-R Vol. 1V, 598). The | ower
court further stated that "[i]t is also clear that the defense
gave serious consideration to Lawson in that defense attorney
Bruce Boyer indicates that he had Lawson under subpoena but
decided not to call her in view of the fact that they were able
to establish what they needed regarding the intoxication defense
by cross-exam nation of the State's witnesses" (PCR Vol. |V
598) .

The I ower court's order is conpletely erroneous and
confusing. First, Lilly Lawson's testinony at trial did produce
damagi ng statenents by M. QOcchicone regarding preneditation (R
446). These statenents were nade at | east a week before the
murder (R 446). Secondly, M. Boyer's comments are senseless in
that he had the opportunity to cross-exam ne Ms. Lawson with
regard to M. CQCcchicone's intoxication on the day and evening

prior to the offense, yet he inexplicably failed to do so.
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The lower court also nade a simlar statenent with regard to
Cheryl Hoffman, "[w] hile Hoffman's testinony woul d have been
cunul ative as to the defendant's heavy drinking and close to the
time of the nmurder, it is clear that her testinony was al so
harnful in that she provided evidence of threats directed by the
defendant to the nurder victins and consequently assisted in the
State's efforts to show preneditation® (PCGR Vol. 1V, 599-600).

Again, the lower court's rationale is nystifying. Wile it
is true that Ms. Hoffman's testinony at trial also produced
damagi ng statenents by M. QOcchicone regardi ng preneditation
this certainly does not signify that trial counsel is prohibited,
as the lower court is inplying, fromeliciting benefici al
testinmony on cross-exam nation to of fset such damage.

An addi tional reason supplied by the | ower court concerns
the fact that according to M. Laporte, M. Ccchicone failed to
tell his attorneys about Stillwagon until after the guilt phase
of the trial (PGR Vol 1V, 600). However, the |ower court
ignores the testinony of Cheryl Hoffman and Lilly Lawson at the
evidentiary hearing, who establish the presence of M chael
Stillwagon at Shooters on the evening of June 9th (PCR Vol. VI,
1039, 1056). Counsel's failure to obtain such readily avail able
information fromeither Ms. Hoffman or Ms. Lawson is evidence of
their ineffectiveness.

Further, whether M. COcchicone informed trial counsel about
the presence of M. Stillwagon does not relieve trial counsel of

its duty to investigate. Were, as here, counsel unreasonably
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fails to investigate and prepare, the defendant is denied a fair
adversarial testing process and the proceedings' results are

rendered unreliable. See, e.q., Kimmelman v. Mrrison, 477 U.S.

365, 384-88 (1986) (failure to request discovery based on
m st aken belief state obliged to hand over evidence); Henderson
V. Sargent, 926 F.2d 706 (8th Cir. 1991)(failure to conduct

pretrial investigation was deficient performance); Chanbers v.

Arnontrout, 907 F.2d 825, (8th Gr. 1990)(en banc) (failure to
interview potential self-defense witness was ineffective

assi stance); Code v. Mntgonery, 799 F.2d 1481, 1483 (11th G

1986) (failure to interview potential alibi wtnesses).

As a result of trial counsel's ineffective performance, M.
Ccchicone's jury never heard evidence which woul d have
established a voluntary intoxication defense and woul d have
resulted in a |l esser conviction and sentence.

2. Trial counsel's failure to call experts at the
guilt phase

A second issue at the evidentiary hearing concerned whet her
M. QOcchicone's trial counsel was ineffective in failing to
present any experts at the guilt phase. At this hearing, trial
counsel gave nmultiple, conflicting explanations for not utilizing
any experts at the guilt phase.

M. Boyer, who testified that the goal of the whole trial
was to get life in prison (PGR Vol. V, 785), wanted to use the
guilt phase to set up the ability to use the experts at the
penal ty phase:

The way we understood the case | aw at the
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time to get the al cohol consunption,

di m ni shed capacity before the jury through
the experts it required nore than sinply the
client’s self-serving statenents of the
consunption. And what we needed at the quilt
phase was testinony fromw tnesses that would
establish the consunption and its effects on
the client so that the expert psychiatrist
and psychol ogi st would then be allowed to
testify somewhere in — the place we wanted
themto testify was on the penalty phase.

(PGR Vol V, 773-4) (enphasis added).

M. Boyer further testified that, prior to the begi nning of
the trial, defense counsel intended to present witnesses at the
guilt phase “only if they had to do that to establish the al cohol
consunption sufficient to get the experts on at the penalty
phase” (PC-R Vol V, 777).

Despite M. Boyer's concession that he intended to use the
experts solely at the penalty phase, M. LaPorte and M. Young
indicate that the defense refrained frompresenting this
testinony at the guilt phase because of their concerns with the
potential rebuttal testinmony of Dr. Miussenden, that M.
Ccchicone's vivid recall on the night of the nmurders woul d be
exposed through the taped statements of Dr. Miussenden, and al so
that M. COcchicone had nade contradictory statenents to the
experts (PCR Vol. V, 858, 877, 903, 919, 924).

In order to prove trial counsel's ineffectiveness in failing
to call expert witnesses at the guilt phase, Dr. Missenden and
Dr. Fireman were called as witnesses at the evidentiary hearing.

Dr. Cerald Miussenden, a clinical psychol ogist, was appointed

to determine M. Ccchicone's conpetency at the tinme of the
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offense (PCR Vol. VII, 1134). At trial, Dr. Miussenden was used
as a State witness during the penalty phase, and was of the
opinion that M. CQCcchicone had the cognitive ability to
preneditate (PCR Vol. VII, 1162). However, at the evidentiary
hearing, Dr. Mussenden testified that he had changed his opinion
about M. Qcchicone's ability to preneditate based on several
affidavits provided to him by postconviction counsel (PCR Vol.
Vi1, 1145, 1162, 1149, 1195-6, 1197, 1198).5 These affidavits
shed light on M. Qcchicone's severe suffering fromhis
relationship with Ms. Gerrety, and included the fact that M.
Cerrety sexually teased and nental ly abused M. Ccchicone (PCGR
Vol. VI, 1145-6);

As a result, Dr. Miussenden opined that M. Occhicone went to
Anita Gerrety's house on the night of the nurders in a state of
rage and turnmoil, and ultimately without the intent to kill (PC
R Vol. VIl, 1147).

Wth these revel ations, Dr. Missenden's testinony was
dramatically favorable to the defense. |In supporting his
position that M. Gcchicone | acked preneditation, Dr. Missenden
opi ned that M. Qcchicone's act of ripping out the tel ephone
i nes was one of rage and anger because Anita was cheating on him
(PCGR Vol. VII, 1148), and that M. COcchicone's ability to open

t he door and shoot the second victimfour tinmes was part of an

The affidavits were by Lilly Lawson, Joanna Parnmenter and Ann
Montana (PC-R Vol. VII, 1145); See affidavits of Lilly Lawson
(PCGR Vol. I, 98-101), Joanna Parnmenter (PCGR Vol. I, 120-3)
and Ann Montana (PC-R Vol. |, 126-9).
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i sol ated expl osi ve epi sode where M. COcchicone | ost tenporary
control (PCGR Vol. VIlI, 1151-2). Wth regard to the
significance of M. Ccchicone's statenents that he was going to
kill Ms. Gerrety's parents weeks before the nurder, Dr. Missenden
stated that:
| see that nore as an al coholic just talking
tough and saying things that he personally
coul d never cope with directly; as opposed to
verbally confronting soneone he would talk to
everyone. Displacenent of his anger.
(PCGR Vol. VII, 1152). Dr. Missenden did not view this as
evi dence of preneditation (PGR Vol. VII, 1153).

At the evidentiary hearing, Dr. Miussenden testified that,
with the exception of the initial evaluation and the deposition,
he had no contact with the defense attorneys in this case (PCR
Vol . VI, 1135, 1207). Additionally, Dr. Missenden stated that,
had the defense attorneys contacted hi mand shown himthe
affidavits of these additional wtnesses, he would have testified
consistently wwth the way he testified at the evidentiary hearing
(PGR Vol. VI, 1164).

Anot her expert, Dr. Fireman, a psychiatrist, testified at
the evidentiary hearing that he had been a defense witness at the
time of trial (PCGR Vol. VII, 1220). Dr. Fireman testified that
the trial attorneys never consulted himabout assisting themin
preparing the guilt phase of M. Qcchicone’s trial, even though

they were aware that they coul d have accessed his expert

testinony in the area of di mnished capacity by reason of
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voluntary intoxication (PCR Vol. VII, 1222).¢ Furthernore,
trial counsel never communicated to himthat they were attenpting
to put on a voluntary intoxication defense during the guilt

phase, (PC-R Vol. VIl, 1225), and they did not ask for his
assistance in that regard (PGR Vol. VII, 1225).

Dr. Fireman testified that had he been utilized at guilt
phase, he could have aided the defense in inpeaching the State’s
expert, Dr. Missenden, due to the fact that Dr. Mussenden was
i nadequately infornmed of the conplexity of the case, the data
bank that he used was unreliable for the conclusions that he had,
and the presence of other people during the evaluation put a
constraint on the free flow of dialogue (PCR Vol. VII, 1225-
27) .

Dr. Fireman's testinony denonstrates that, had he been
consul ted about being utilized as an expert at the guilt phase,
he woul d have alleviated trial counsel's unfounded concerns about
not presenting experts at this portion of the trial. For
exanple, Dr. Fireman adequately rebutted inconsistencies in M.
Ccchicone's version of events to the experts and expl ai ned his
good recall of the night of the offense:

| think you could al nbst use commbn sense to
recogni ze that he was frightened and in a
hostil e environnment of inquiry and | ost his
way with answers. And in sone ways it al nost

validates the idea that | don't really think
he could say with certainty what happened

At the penalty phase of M. Qcchicone's trial, Dr. Fireman
testified on several occasions that M. Ccchicone | acked
preneditated intent (R 1042, 1043, 1102).
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t hat evening wi thout the coaching that is
appropriate to preparing himthe next day.
You know, do you know you did this yesterday,
do you know what happened, do you realize
this, do you realize that, and then he has to
sonehow match as best he can with what he is
subsequently informed, if only by the
newspaper.

(PCR Vol. VII, 1231).

* * % *

| think while |I don't believe that he

achi eved the level of blackout, | believe
that his nmenory of what happened wi t hout
corroboration by significant-observing others
left a great deal to be desired and is
consistent wth the nmenory of an intoxicated
per son.

(PCGR Vol. VII, 1233).

In addition, Dr. Fireman woul d al so have been valuable in
stressing the insignificance of M. Ccchicone's threats toward
Ms. Gerrety's parents, which cane out through several State
W tnesses, and that this wasn't necessarily inconsistent with his
testinmony that M. Gcchicone was unable to preneditate:

The best way to answer that is that, A it is
not inconsistent with what |1've said; B, that
of the many, many, nmany people who say that
they will kill soneone, only a very, very few
do. And it is a very--it is not hard science
to know of those who say--to determ ne from

t hose who say who do.

(PGR Vol. VII, 1232).

Dr. Fireman al so coul d have expl ai ned how M. CQCcchicone's
actions on the night of the nurders were not indicative of
prenedi tation

See, | think--you can say that he could pul
wi res, smash a door, go through, but you
can't say that his errant was to nmurder that
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person. | nmean, we don't know what his
crazed energy was, who he was | ooking for,

what he was going to do. So, | nean, the
idea that | am-there's a hom cide outside,
amnow nmeditating I'mgoing to go inside, |I'm
going to kill soneone else, | think that's a

very--that's a | eap of judgnent that | don't
think the data of the case satisfies.

(PC-R Vol VI, 1230).

Finally, Dr. Fireman woul d have expl ained how it was
possi bl e that M. Gcchicone could performcertain cognitive acts
such as driving a car and at the sane tine be unable to
preneditate, in that "there's a clear distinction that has to be
drawn between cognitive and sort of neditated behaviors and
refl ex or robot behaviors that nmany al coholics becone quite adept
at." (PCGR Vol. VII, 1228-9, 1234). At the evidentiary hearing,
Dr. Fireman concluded that M. Gcchicone did not have the ability
cognitively to preneditate on the night of the crime (PCR Vol
VI, 1246).

In light of this testinony, trial counsel's excuse for not
calling an expert at the guilt phase is transparent. They had an
avai |l abl e expert to counter all of their "concerns”, as well as
to address other alleged indicia of preneditation that were
brought out at trial. It is incredible that, despite trial
counsel's strategy to utilize a voluntary intoxication defense
(PC. R Vol. V, 820, 875), they never even consulted their own
expert about it (PCR Vol. VII, 1227).

Furthernore, if trial counsel was so concerned with Dr.
Mussenden' s testinony, they should have pursued anot her avenue
with regard to defusing it. Trial counsel should have contacted
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Dr. Mussenden, who was a court-appointed witness, and provi ded
himwith materials they felt would be relevant to M. Ccchicone's
mental state. However, trial counsel failed to do so. As
denonstrated at the evidentiary hearing, had M. Qcchicone's
trial counsel provided Dr. Miussenden with additional materials,
such as statenents fromw tnesses regarding Ms. Cerrety's sexual
teasing of M. CQCcchicone, Dr. Mussenden's testinony woul d have
been nuch nore favorable.

Al so, had trial counsel asked, Dr. Miussenden woul d have
admtted that he too thought his eval uation had sone problens.
For instance, Dr. Miussenden hinself didn't feel he comrunicated
effectively with M. Gcchicone due to the presence of others in
the room (PCGR Vol VII, 1136). As a result, Dr. Missenden
conceded that "after having eval uated everything and | ooki ng at
all of ny data and everything else that |'ve | earned M.

Ccchi cone was very guarded, very inhibited, did not share
material that | felt he would have shared with ne had it been a
one-to-one relationship.” (PGR Vol VII, 1137).

Trial counsel was ineffective in failing to put any experts
on at the guilt phase and in failing to contact Dr. Missenden.
Had Dr. Fireman testified, and had Dr. Mussenden been provi ded
wWith proper materials, there is a strong probability that M.
Ccchi cone woul d not have been convicted of first-degree nurder.
M. Qcchicone is entitled to relief.

In addition to the nultiple "reasons" already cited by trial

counsel, M. Boyer supplied yet another excuse for failing to
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present experts at the guilt phase:

The only other thing we considered was
putting the doctors on on the guilt phase and
we didn't see that the jury would ever buy
doctors twice. W couldn’'t do themtw ce.
And they weren’'t going to help us on the
qui It phase, they were all going to conme back
with he had the intent. Plus, they'd get
into all of the details of what he told them
we just weren't interested in that.

(PC-R Vol. V, 792).

This statenent alone verifies the ineffectiveness of trial
counsel. First, trial counsel admttedly w thheld expert
testinmony at the guilt phase in order to strengthen their stance
at the penalty phase. This action unquestionably prejudiced the
outconme of M. Ccchicone's trial. Expert testinony would have
been effective in establishing that M. QGcchicone was unable to
commt first-degree preneditated nurder

Secondly, trial counsel was obviously and inexplicably
unaware of the standard penalty phase jury instructions, which
were given at M. Ccchicone's trial:

Your advi sory sentence should be based upon

t he evi dence that you have heard while trying

the guilt or innocence of the Defendant and

evi dence that has been presented to you in

t hese proceedi ngs.
(R 1357). The jury was instructed, by law, to base their
advi sory sentence on guilt phase testinony and penalty phase
testinmony. Therefore, trial counsel's infatuation wth "saving"
the experts for the penalty phase was pointless, in that guilt

phase testinony has to be considered at the penalty phase.

Counsel, in not knowng the law failed to "bring to bear such
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skill and know edge as [was required to]

render the trial

a

reliable adversarial testing process.” Strickland, 466 U S. at

668.

Finally, M. Boyer's statenent that all the experts were

"going to cone back with he had the intent" directly contradicts

t he evidence at trial

phase, trial

At multiple times during the penalty

not have the capacity to formpreneditated intent (R 1042,

1102, 1104, 1008). M. Boyer's statenents are sinply not

credi bl e.

In its order denying the remaining portions of M.

counsel's experts indicated that M. QOcchicone did

1043,

Ccchicone's notion for postconviction relief, the |ower court

st at ed:

I n Paragraphs 38 through 42 of Claimll, the
def endant assi gns _as evi dence of

i neffectiveness of trial counsel, the failure
of trial counsel to present expert testinony
regardi ng the def endant's extensive use of

al cohol and drugs and the effect that it may
have had upon him 1In response, trial

counsel testified that there really wasn't
any such testinony to present. They indicate
that Dr. Mussenden did not think the

def endant was intoxicated at the tine of the
i ncident and Dr. Del beato opined that the

def endant did not have any nmjor nental

di sorder but sinply had a personality
disorder. |In addition,_they indicate the
presentation of Dr. Missenden's testinony
woul d have exposed the extrenely detailed

t ape recorded statenent the defendant nade,
whi ch woul d have been inconsistent with a
defense of voluntary intoxication. Wen
Mussenden was called as a witness during the
hearing on this notion, he initially clains
not to have known nmuch of the testinony about
the extent of the defendant's drinking and
the depth of the defendant's dismay over his
breakup with Anita CGerrety. Dr. Missenden
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indicates that trial counsel never spoke to
hi m except _at his deposition. This testinony
on the part of Dr. Missenden i s contradicted
by the testinpny of Assistant State Attorney
M chael Halkitis who indicates that he sent
depositions to Dr. Miussenden and had
conversations with himon these topics. It
is also clear that the defendant's statenent
woul d have exposed sonet hi ng concerning the
extent of the defendant's drinking

(PCGR Vol 1V, 602-3) (enphasis added).

The lower court's ruling is erroneous. The |ower court once
again ignores the testinony at the evidentiary hearing, which is
hi ghlighted by the fact that the court conpletely fails to
address the testinony of Dr. Fireman, avoids Dr. Miussenden's
criticisnms of his own evaluation and his testinony that trial
counsel failed to contact him

I nstead, the lower court relies conpletely and erroneously
on the self-serving statenents of trial counsel, wthout
considering any of the evidence presented, even to the extent
that trial counsel's statenents totally contradict the testinony
at the evidentiary hearing and the facts in the record. The fact
is that the experts testified at length at the penalty phase
regarding M. CQCcchicone's extensive use of al cohol.

Additionally, at nmultiple times during the penalty phase, trial

counsel's experts indicated that M. Qcchicone did not have the
capacity to formpreneditated intent (R 1042, 1043, 1102, 1104,
1008) .

Furthernore, the | ower court erroneously relies on trial
counsel's statenents that Dr. Del beato opined that the defendant
did not have any major nental disorder but sinply had a
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personality disorder. Again, this is sinply not true. At the
penalty phase, Dr. Delbeato testified that M. Gcchicone was
al cohol dependent, which is a category of a major nental disorder
(R 963, 997, 998); that M. Gcchicone was enotionally disturbed
(R 968), and that M. COCcchicone had severely high chronicle
depressi on which woul d nake hima good candi date for suicide (R
991).

Despite the lower court's ruling, it is evident that trial
counsel was ineffective in failing to call experts at the guilt
phase. M. Qcchicone is entitled to a newtrial.

3. Trial counsel failed to call Audrey Hall as a
witness.

Anot her issue presented at the evidentiary hearing concerned
trial counsel's failure to have an available, critical wtness
testify at the guilt phase. During their testinony at the
evidentiary hearing, each of M. COcchicone's trial |awers
conceded that they were aware of Audrey Hall, who could have
testified at trial that it was comon practice for M. QOcchicone
to park his car on the corner of Sugarbush and Berry Hll, away
fromM. Cerrety's house, and where it was found after the
murders (PC-R Vol. V, 784, 840, 887). This testinmny would have
refuted the State's argunent at trial that the |ocation of M.
Ccchicone's car was evidence of preneditation (PGR Vol. V, 880,
887-8) .

As to why they didn't call M. Hall, trial counsel's
strategic reasoning was that this had al ready been brought out
t hrough cross-exam nation of Ms. Gerrety (PGR Vol V, 784, 840,
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880). Each trial attorney testified to this point (PCGR Vol. V,
784, 840, 880). However, M. Laporte recogni zed the inportance
of Ms. Hall's testinmony (PCGR Vol V. 887). He stated at the
evidentiary hearing that the defense wanted to nake sure that the
jury recognized that it was M. QCcchicone's normal custom and
practice to park the car there (PCR Vol. V, 887-8). But again,
M. Laporte's recollection was that the testinony of Ms. Gerrety
on cross-exam nation confirmed that point (PGR Vol. V. 880).
In addition, M. Young believed that the State had a rebuttal
w tness, Cheryl N ckerson, who could counter Ms. Hall's testinony
(PGR Vol. V, 860). However, Ms. N ckerson's testinony at trial
was silent on this point.

Trial counsel's decision to refrain fromcalling M. Hal
was unreasonable. First, the fact is that Ms. Gerrety did not
testify that M. Gcchicone regularly parked his car on the corner
of Sugarbush and Berry Hill. The only reference she nade on
cross-exam nation was that M. QOcchicone "used to sit on the
street corner when | would be going by in the norning driving to
work." (R 302). Ms. Cerrety said nothing nore about the
subject. Certainly, this statenment had no rel evance toward
negating preneditation on the part of M. Occhicone. It
definitely did not establish that M. Gcchicone normal ly parked
his car in the sanme spot where he parked it on the night of the
murders. Trial counsel's strategic reasoning is neritless here,
and counsel unreasonably failed to call a w tness who they

recogni zed was i nportant.
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Secondly, according to the transcript of the trial, M.
Ccchicone's trial counsel did not even list Ms. Hall as a w tness
until after Ms. Cerrety testified:

M. Boyer: | have filed a reciprocal wtness
list and also listed tangi ble evidence on it.
Regarding the witness |list, the person |isted
is a lady naned Audrey Hall. M. Hall becane
a witness--strike that. W |ocated and spoke
with Ms. Hall yesterday evening in response
to Anita Gerrety' testinony as a foll ow up
investigation. In discussing wwth M. Hal

her involvenent with the case, she expl ai ned
to M. Laporte who was the attorney
interview ng her that she had been contacted
by the police the day or shortly after the

i ncident, her statenent was taken as part of
a nei ghbor hood survey.

That wi tness was never disclosed to us by the
State Attorney's office. _In light of Ms.
Cerrety's testinony yesterday, subsequent
investigation by us, we were able to find her
to disclose her today that we intend to use
her.

(R 485-486) (enphasis added). |In effect, M. Boyer stated that
he hadn't been aware of Ms. Hall, and that it was Ms. Gerrety's
testinmony that led himto |locate and procure a statenent from M.
Hall. And the reason M. Boyer wanted to call Ms. Hall was to
respond to testinony fromMs. Cerrety that the defense felt was
unt r ut hf ul

M. Boyer: The defense did not feel that
testinmony fromAnita Gerrety was truthful.
The defense had not anticipated Anita Gerrety
providing the testinony in the nmanner that
she provided it. Based upon Anita Gerrety's
testinmony, the defense did subsequent follow
up investigation and |located Ms. Hall. M.
Hall, the State would submit, is the |ady
whose house is next to the location where M.
Occhicone's Corvette was parked. \Were M.
Ccchicone's Corvette was found by the police
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officer after the shooting. Her house is the
house that he was parking in front of or
besi de, however it is situated on the map.

Ms. Hall has testinony we feel that
contradicts Anita Gerrety's testinony
yesterday regarding M. Qcchicone's visits to
Anita Gerrety's residence. W contacted Ms.
Hal | last night follow ng up on where the
Corvette was parked. It's ny understanding
that M. LaPorte spoke with her |ast night
and we were able to confirmthat she has
testimony which we feel is contradictory to
Anita Gerrety and material to the defense.

(R 615-616).
The State objected to this supplenmental w tness being
presented so late in the trial:

M. Halkitis: 1'mjust going to tell the
Court now, | don't intend to take the
deposition of this w tness who has been
listed at this point intinme. W're in the
m dst of finishing up the State's case and,
Judge, this is inproper, this is

di scourteous, this is unprofessional.

(R 483-484). M. Halkitis further stated:

And as to Ms. Gerrety, you nean her testinony
yesterday was different than the testinony
she gave in Cctober of '86, Judge, is
ludicrous. If counsel says he just |earned
of this witness based on what Ms. Gerrety
sai d yesterday, Judge, that has no nerit at
all.

(R 488).

When the Court pressured the defense for a reason as to why
they failed to uncover Ms. Hall as a witness at an earlier tine,
this extended, but telling, exchange ensued:

The Court: Let me ask you this. You have
taken the deposition of Anita Gerrety, so
what you're saying then is her trial
testinmony differed or surprised you from what
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you antici pated her testinony to be based
upon her deposition, is that essentially
correct?

M. Young: M. Cerrety went out of her way
to mnimze a lot of her statenments, and on
depo-

The Court: Well, see the reason |I'm asking
the question is because if you were
anticipating this the fact that she didn't
testify to yesterday woul dn't have any
meaning. It would only be if you were
surprised that--1 nean, conpletely surprised
then we would be nore attuned to your
suggestion that you couldn't have apprised
M. Halkitis because you didn't know it was
going to arise. So, hence the question:
Were you surprised?

M. Halkitis: I'mtrying to find out if it
was that was different.

M. Young: | still have a problemwth the
initial--the lack of investigation is not a
speci fic prejudice.

The Court: Well, how about answering ny
guestion, you haven't answered ny question.
Are you telling nme that after you deposed her
that you didn't anticipate this happening,
whatever it is that she supposedly said?

M. Boyer: Your Honor, we had anticipated
the testinony to be different fromAnita
Cerrety or--1 don't want to m slead the
Court, | want to be fair about it. W had
anticipated the testinony and |'m not going
to say different, it's |ike black and white.
But a | ot nore enphatic on issues than what
was actual ly presented.

And whether or not we would call M. Hall, of
course, woul d depend upon the Court's ruling.
And I'd still like Ms. Hall to have an
opportunity to say whether or not she
provided this information to the police
originally. And if she provided it to the
police and they never disclosed it to us and
it's excul patory information, then we'd |ike
the information--to at |east proffer it to
the Court if not present it as testinony.
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The Court: Al right. Are you now prepared
to tell us in what because we're kind of
danci ng around the pen here. Are you
prepared to tell us with sone specificity
where it is in her testinony that Ms. Hall's
testi nony woul d be i npeachi ng?

M. Boyer: | think it goes to the issue of
M. CQcchicone's visits to Ms. Gerrety's
resi dence.

The Court: Do one of you fellows want to
step out and see if she's here?

M. Boyer: Can we have a short recess on
this for a second, please?

The Court: How short is short?
M. Boyer: Gve us three mnutes in private.

The Court: Just to talk about it by
your sel ves?

M. Boyer: Yes, sir.
The Court: W'IlIl do that.

(R 624-626).
After the recess, the foll ow ng exchange occurred:

M. Boyer: W'd like to wi thdraw our
potential wtness.

The Court: Al right, sir, that takes care
of that. GCkay. W'Il let M. Halkitis go
ahead and depose those others after the case
is conpleted before the penalty phase.

(R 626-627).

Trial counsel's testinony at the evidentiary hearing that
they did not call Ms. Hall in light of Ms. Gerrety's testinony is
incredi ble. Rather, as denonstrated above, trial counsel was
adamant in utilizing the testinony of Audrey Hall to counter M.
Cerrety's testinony. However, trial counsel's failure to |ist
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Ms. Hall as a witness proved to be detrinental towards presenting
her testinony. Trial counsel's deficient performance was
prejudicial. There is a reasonable probability that the jury
woul d have returned with a second-degree nmurder conviction had
t hey not been needlessly permtted to believe that M.
Ccchi cone' s parking spot away fromthe house was evi dence of
prenedi tation
In its order denying the remaining portions of M.

Ccchicone's notion for postconviction relief, the | ower court
erroneously relied on the incorrect testinmony of the trial
attorneys that they had brought this information out on cross-
exam nati on

The trial attorneys indicate that the had M.

Hal | under subpoena to say that the defendant

parked his car in the usual place and could

have used her even though she had not been

properly listed as a witness, as long as the

State got an opportunity to depose her before

she testified. They further indicate that it

wasn't necessary to use her since Anita

CGerrety admtted on cross-exam nation that

t he def endant al ways parked where he parked
on the night of the nurders.

(PGR Vol. 1V, 603) (enphasis added).

* * % *

Once again, given the fact that M. Gerrety
adm tted on cross-exani nation that the

def endant parked in the place he custonmarily
parked, it would seemto have been
unnecessary for the defense to give up the
right to open and close the final arqunent to
sinmply put on cumul ative testinony.

(PGR Vol. 1V, 603-4) (enphasis added).

As evidenced by its ruling, the I ower court seens to ignore
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the trial record in favor of accepting trial counsel's inaccurate
representations.

Addi tionally, the lower court should have considered the
testinony of Ms. Hall, admtted through the testinony of Randy
Edwards for penalty phase purposes only, in its analysis of the
guilt-phase issues as well. At the tine of the evidentiary
hearing, Ms. Hall was suffering fromAl zheiner's di sease, and
post convi cti on counsel presented evidence that conpetency
proceedi ngs were underway to appoint a guardian for Ms. Hall (PC
R Vol. VI, 1091). Since there was no dispute over Ms. Hall's
proposed testinony, M. QOcchicone should not be prejudiced a

second tinme for counsel's failure to present her as a witness at

trial.
B. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE PENALTY PHASE
M. Qcchicone was denied the effective assistance of counsel
at the sentencing phase of his capital trial. Counsel's failure

to investigate and prepare directly resulted in M. GCcchicone's
death sentence. Further, counsel failed to discover and use
significant mtigation evidence w thout which no individualized
consi deration of M. QGcchicone could occur. Had counsel
adequately prepared and di scharged their Sixth Arendnent duties,
overwhel m ng mtigation evidence woul d have been presented and
woul d have precluded a sentence of death

As it was, the jury reconmmended death by the slinmest
possible majority -- seven to five. One single vote would have

swung the balance. Cf. Preston v. State, 564 So. 2d 120 (Fl a.
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1990) .

Proper investigation and preparation would have resulted in
evi dence establishing an overwhel m ng case for |ife on behalf of
M. Ccchi cone and woul d have, at a mninum delivered the one
necessary vote for a jury recommendation of life. The difference
bet ween the QOcchicone caricature presented at trial and the fully
fl eshed and humani zed Dom ni ck COcchicone, a man with a life story
whose nental health problens woul d have conme to |ight had counse
properly prepared, is startling. Had counsel properly prepared,
the judge and jury could have known the real person. Had counsel
provi ded the nmental health experts who testified at the penalty
phase with this critical information, and with the overwhel m ng
evi dence of his drug and al cohol use on the day of the offense,
they too could have testified about the real person.

In Strickland, 446 U. S. 668 (1984), the Suprene Court held

that counsel has "a duty to bring to bear such skill and

knowl edge as will render the trial a reliable adversarial testing

process."” 466 U. S. at 688. Strickland requires a defendant to
pl ead and denonstrate: (1) unreasonabl e attorney perfornmance,
and (2) prejudice. M. COcchicone pleads each.

Def ense counsel nust al so discharge very significant
constitutional responsibilities at the sentencing phase of a
capital trial. The Suprene Court has held that in a capital
case, "accurate sentencing information is an indi spensable
prerequisite to a reasoned determ nati on of whether a defendant

shall live or die [nmade] by a jury of people who nmay have never
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made a sentencing decision." Gregg v. Georgia, 428 U S. 153, 190,

(1976) (plurality opinion). In Gregg and its conpani on cases,
the court enphasized the inportance of focusing the jury's
attention on the "particularized characteristics of the

i ndi vi dual defendant." 1d. at 206. See also Penry v. Lynaugh,

109 S. C. 2934 (1989); Roberts v. Louisiana, 428 U. S. 325

(1976); Whodson v. North Carolina, 428 U.S. 280 (1976). The

state and federal courts have expressly and repeatedly held that
trial counsel in capital sentencing proceedings has a duty to

investigate and prepare available mtigating evidence for the

sentencer's consideration, object to inadm ssible evidence or
i nproper jury instructions, and nmake an adequate cl osing

argunent. Harris v. Dugger, 874 F.2d 756 (11th G r. 1989); Evans

v. Lews, 855 F.2d 631 (9th Cir. 1988); Stephens v. Kenp, 846

F.2d 642 (11th Gr. 1988); Tyler v. Kenp, 755 F.2d 741, 745 (11lth

Cir. 1985); Blake v. Kenp, 758 F.2d 523, 533-35 (11th G r. 1985).

Trial counsel here did not neet these rudinentary constitutional
st andar ds.

Counsel at trial argued that this case was about "intent,
the state of mnd of Domnick at the tine the killing occurred.”
(R 742). Counsel was right. This case is about M. GCcchicone's
state of mnd at the tine the killings occurred. However, in
light of that statenent, the glaring absence of any testinony at
trial concerning M. QOcchicone's state of mnd and state of
i ntoxication on the day of the offense is inexcusable. The only

evi dence presented by the defense concerning M. QOcchicone's
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state of mnd and state of intoxication on the day of the offense
cane fromthe nental health experts who were left to rely solely
upon the self-report of M. Ccchicone. Surely, the | ack of
testinmony from soneone other than the defendant on these critical
i ssues had a profoundly negative effect on the jury.

The absence of any evidence at the penalty phase regarding
M. Ccchicone's intoxication at the time of the of fense was
plainly prejudicial. Such evidence of intoxication was avail able
(See Argunent I, A, 1,), but counsel failed to investigate and
effectively present this evidence, despite the fact that it is

rel evant mtigation under Florida |aw. Hargrave v. Dugger, 832

F.2d 1528, 1534 (11th Cr. 1987); Foster v. Dugger, 518 So. 2d

901, 902 n.2 (Fla. 1987); Waterhouse v. Dugger, 522 So. 2d 341,
344 (Fla. 1988).

In addition to testinony related to M. Ccchicone's state of
mnd at the tinme of the offense, testinony was presented at the
evidentiary hearing regarding trial counsel's failure to cal
other mtigation wtnesses.

Ann Montana testified at the evidentiary hearing about
val uabl e non-statutory mtigation. She was available at the tine
of trial and would have provided information about M.
Ccchicone's: obsession with Ms. Gerrety (PCR Vol. VI, 982);
fragile enotional state after Ms. Gerrety left him (PG R Vol
VI, 981-3); religious faith and prayers that Ms. Gerrety would
come back to him(PCR Vol. VI, 982-3); and the fact that M.
Ccchicone's first wife had died of cancer (PCR Vol. VI, 993).
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Fat her Lanp would al so have testified had he been contacted
(PCGR Vol. IV, 633). At the evidentiary hearing, Father Lanp
testified that M. Ccchicone cane to himsonetine in 1984 or 1985
to discuss his relationship with Ms. Gerrety and to seek
premarital instructions (PCR Vol. IV, 623). However, due to
their total lack of conpatibility, Father Lanp deci ded that he
could not marry them (PCR Vol. 1V, 624-5). Father Lanp had
addi tional contact with M. CQCcchicone after this time (PCR Vol.
IV, 625). M. CQCcchicone told Father Lanp about problens he had
with Anita, and about the recent deaths in his famly (PCR Vol.
IV, 625-6). Father Lanp described M. Ccchicone as enotionally
unstable (PGR Vol. 1V, 626). M. Qcchicone also told Father
Lanp that he had been drinking heavily, (PCR Vol. IV, 628),
whi ch pronpted Father Lanp to encourage M. QOcchicone to attend
an Al coholics Anonynous neeting (PCR Vol. 1V, 628). Father
Lanp also testified that M. Gcchicone was very protective of and
| oved his son (PCR Vol. 1V, 629).

In addition to Ann Montana and Father Lanp, M. GCcchicone
had other witnesses available to provide mtigating testinony at
the evidentiary hearing, but he was erroneously precluded from
doing so by the | ower court (See Argunent 11, A)

Trial counsel had evidence of mtigation that they failed to

present at the penalty phase. Under Lockett v. Ohio, 466 U S

668 (1978), M. Ccchicone was certainly entitled to present such
evi dence. Because M. Ccchicone's sentencing jury recommended

death by the slinmmest possibility, 7 to 5 the mtigating
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evi dence that was never nmade available for its consideration
surely would have tipped the scales in favor of a life
recommendati on and provided a sound basis for the judge to find
that many valid mtigating circunstances were strongly supported
inthis case. Had trial counsel properly and adequately

i nvestigated and presented the conpelling mtigating evidence
outlined above to the judge and jury at the penalty phase of M.
Ccchicone's trial, it would have nmade a difference.

In its order denying relief, the lower court fails to
address this claim (PCR Vol. 1V, 594-605). There is no
indication as to whether the court sinply dismssed it, or
perhaps forgot to address it. \Watever the reason, M. Ccchicone
is entitled to be inforned of the basis for his denial. The
| ower court's baseless ruling is erroneous.

ARGUMENT II
MR. OCCHICONE WAS DENIED A FULL AND FAIR
EVIDENTIARY HEARING IN VIOLATION OF DUE
PROCESS AND THE SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION

AND THE CORRESPONDING PROVISIONS OF THE
FLORIDA CONSTITUTION.

A. THE LOWER COURT PREVENTED MR. OCCHICONE FROM PRESENTING HIS

CASE DURING THE POSTCONVICTION EVIDENTIARY HEARING BY
REFUSING TO ALLOW THE TESTIMONY OF MULTIPLE MITIGATION
WITNESSES.

In Cdaimlll of his notion to vacate, M. CQCcchicone all eges
that trial counsel failed to present available Iife history
evidence. This evidence would have enabled the judge and jury to
| earn about M. Gcchicone's life prior to his turbulent downfall.

To support this claim M. QGcchicone included in his 3.850
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notion the proposed testinony of several mtigation wtnesses
through affidavits or detail ed descriptions. These w tnesses
wer e Kenny Vol pe, Andy Kinash and Brenda Bal zano (See Affidavits,
PC-R Vol. I, 130, 133; PCGR Vol. |, 71-3).

In its order granting an evidentiary hearing with regard to
counsel's ineffectiveness at the penalty phase, the | ower court
hel d that, "[Db]ecause little simlar life history evidence was

presented at the penalty stage, an evidentiary hearing is

warranted to determ ne whet her counsel acted reasonably in not
presenting such evidence." (PCR Vol. II, 232-3).
M. Qcchicone's counsel was denied the opportunity to
present the aforenentioned testinony at the evidentiary hearing,
despite the fact that his wtnesses were present (PCR Vol. VI,
964- 76, 1115-16). When M. Ccchicone's counsel attenpted to cal
the first of the aforenentioned w tnesses, Brenda Bal zano, the
St at e obj ect ed:
We do have an objection because we heard from
the attorneys yesterday that they never heard
of a Brenda Bal zano, and there has to be a
predicate laid that they knew about Brenda
Bal zano.

(PC-R Vol. VI, 964).

M. Qcchicone's counsel naintained that this specific issue
was approved for a hearing in the lower court's order, and that
Ms. Bal zano woul d all ege that no one ever contacted her (PCGR

Vol . VI, 964-5).

In response, the |ower court stated, inter alia, that:

Well, they probably didn't question a |ot of
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people in India either or Pakistan.

(PC-R Vol VI, 965).

* * * %

[I]t does us no good to spend hours saying
here's what was avail abl e, unless show ng
that there's sonme reason that counsel was
deficient in not finding it back then. Now,
if it was there, if this lady contacted them
wote thema letter, if she knows in sone
fashion that her name was furnished to them
and they didn't follow up with it.

(PGR Vol. VI, 966).
M. Qcchicone's counsel enphasized that:

Well, the problemw th that is, your
Honor, if | may, she wasn't contacted, and
had she been contacted she woul d have been
there. However, | can point in--1 believe it
was in the statement that M. QGcchi cone gave
to Dr. Mussenden early on, the one that M.
Hal kitis referred to yesterday, there's a
psychiatric exam nation May 7, 1987, Dom nick
refers to growing up in the sane area the she
lived in Carnmel, New York

(PC-R Vol. VI, 966).
The Court rejected this statenent:

| don't know how big Carnel, New York
is, but--does that nen that sonehow soneone's
supposed to dispatch an investigator to
Carnel, New York to drive up and down the
streets sayi ng does anybody know Dom ni ck
Ccchicone? | don't think so. | hope to God
not. W' re never going to try any cases in
this state or any other if that's the
si tuation.

So all I'm1looking for--put the | ady on,
but | need sonmething nore than just yeah,
was out there if sonebody woul d have either
A, looked for nme, or B, known to | ook for ne.
So what am | supposed to do, flip a coin as
to which one it was? You got to give ne
sonet hing that shows that counsel at the tine
had sone reason to find this |ady, not just
sone reason to stand in the town square at
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Carnel, New York and shout.
(PCGR Vol. VI, 966-7).

M. Qcchicone's counsel countered:

My understanding is that when you get to this

type of litigation the burden is on the

Def ense attorneys to find mtigation, to find

witnesses in mtigation. And the fact that

they didn't find any, any famly or friends

or anybody to cone and testify for himl

t hi nk shows that--1 nean, | think that's ny

predi cate, your Honor. | can't you know -
(PCGR Vol. VI, 968).

The court rejected this argunent by stating that, "[t]hen
your understanding and mne are different, okay." (PCR Vol. VI,
969) .

The |l ower court stood by its ruling requiring some show ng
that there was not an adequate predicate for Ms. Bal zano's
testimony (PCR Vol. VI, 976), which was then proffered into the
record (PCR Vol. VI, 974-6).

Simlarly, M. Ccchicone was not allowed to present the
testi nmony of Andy Kinash and Ken Vol pe (PCR Vol. VI, 1115).
Their testinmony was al so proffered (PCR Vol. VI, 1115-16).

The court's ruling was erroneous. State and federal courts
have expressly and repeatedly held that trial counsel in capital

sent enci ng proceedings has a duty to investigate and prepare

avail able mtigating evidence for the sentencer's consi deration.

See Phillips v. State, 608 So. 2d 778 (Fla. 1992); State v. Lara,

581 So. 2d 1288 (Fla. 1991); Stevens v. State, 552 So. 2d 1082

(Fla. 1989); Bassett v. State, 541 So. 2d 596 (Fla. 1989); State

v. Mchael, 530 So. 2d 929, 930 (Fla. 1988); O Callaghan v.
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State, 461 So. 2d 1154, 1155-56 (Fla. 1984). See also Eutzy v.

Dugger, 746 F. Supp. 1492 (N.D. Fla. 1989), aff'd, No. 89-4014
(11th Cr. 1990); Harris v. Dugger, 874 F. 2d 756 (11th G

1989); Mddleton v. Dugger, 849 F.2d 491 (1ith G r. 1988); Bl ake

v. Kenp, 758 F.2d 523 (11th Cr. 1985); Tyler v. Kenp, 755 F. 2d

741 (11th Gr. 1985); Douglas v. Wainwight, 714 F.2d 1532 (11th

Cir. 1983), vacated and remanded for reconsideration, 104 S. C

3575, adhered to on remand, 739 F.2d 531 (11th Cir. 1984); King

v. Strickland, 714 F.2d 1481 (11th Cr. 1983), vacated and

remanded, 104 S. Ct 3575 (1984), adhered to on remand, 748 F.2d

1462 (11th G r. 1984), cert. denied, 471 U. S. 1016 (1985). See

also Kenley v. Arnmontrout, 937 F.2d 1298, 1304 (8th Gr. 1991)

(counsel's performance may be found ineffective is s/he perforns

l[ittle or no investigation); Brewer v. Aiken, 935 F.2d 850 (7th

Cr. 1991) (an attorney is charged with knowi ng the | aw and what
constitutes mtigation); Kubat v. Thieret, 867 F.2d 351, 369 (7th

Cir. 1989) (at a capital penalty phase, "[d]efense counsel nust
make a significant effort, based on reasonable investigation and
| ogi cal argunent, to ably present the defendant's fate to the

jury and focus the jury on any mtigating factors"); Eldridge v.

Atkins, 665 F.2d 228, 232 (8th Gr. 1981) ("[i]t is the duty of
the |l awer to conduct a pronpt investigation of the circunstances
of the case and explore all avenues |leading to facts relevant to
guilt and degree of guilt or penalty").

It is certainly not unreasonable to expect counsel to seek

out and present testinony on the life history of their client

61



This did not occur in M. Ccchicone's case. A full and fair
evidentiary hearing and, thereafter, Rule 3.850 relief is
war r ant ed.

Addi tionally, postconviction litigation is governed by due

process. See Teffeteller v. Dugger, 676 So. 2d 369 (Fla. 1996).

The right to call wtnesses is essential to due process. Chanbers

V. Mssissippi, 93 S. . 1038 (1973). A defendant has a right

to present a full and fair defense. Lews v. State, 591 So. 2d

922, 925 (Fla. 1991); Roberts v. State, 510 So. 2d 885, 892 (Fla.

1987). M. Ccchicone was unable to present his case due to the
Court's and State's actions. This denied due process, and
prejudi ced M. Qcchi cone.

B. THE LOWER COURT ERRED IN ALLOWING THE POSTCONVICTION STATE
ATTORNEY TO TESTIFY AT THE EVIDENTIARY HEARING.

At the evidentiary hearing, the State called M chael
Hal kitis, who was the lead attorney for the State at this
proceeding, as a rebuttal witness (PCR Vol. VII, 1260). M.
Ccchi cone objected on the basis that M. Halkitis was present
during the entire hearing even though the Rule had been invoked
(PCR Vol VII, 1260), on the basis of relevancy (PCR Vol. VI,
1260), on the basis of the Rules of Professional Conduct ("a
| awyer shall not act as advocate at a trial in which the | awer
is likely to be a necessary wtness on behalf of the client...")
(PGR Vol. VIlI, 1286), and on caselaw indicating that a
prosecutor nust not act as a prosecutor and witness (PC-R Vol.
VI, 1289).
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After several discussions, the lower court overruled M.
Ccchi cone' s obj ecti on:
Wth that having been said then | think the
bottomline is | amoverruling the objection,
for the reasons | have hopefully stated in
enough detail for an appellate court to get
its teeth into, and with the idea that al
|"msaying is that M. Halkitis can testify
to what he sent to Dr. Mussenden and what
i nformati on he conveyed to Dr. Missenden.
(PGR Vol. VII, 1306).
M. Halkitis proceeded to testify that he was the | ead
prosecutor at the time of trial (PGCR Vol. VII, 1307). M.
Hal kitis testified that after Dr. Missenden was appointed as a
mental health expert to determ ne conpetency, he sent Dr.
Mussenden a letter outlining his version of the facts of the
case, as well as sone depositions (PCR Vol. VI, 1307-8). M.
Hal kitis did not recall all of the depositions that he sent to
Dr. Mussenden, but he does renenber that they included those of
Anita Gerrety, Lilly Lawson, Debra Newell, WIIliam Anderson,
Joanna Carrico and Detective Petrosky (PGR Vol. VII, 1312).
To permt the State Attorney to provide factual testinony,
which the lower court relied oninits order (PCR Vol. IV, 602-
3), violates M. CQCcchicone's right to due process because the
credibility of the witness is inappropriately buttressed by his
position with the State and sinultaneously undercut by his

position as an advocate. See Holloway v. State, 705 So.2d 646,

(Fla. 4th DCA 1998) (the practice of acting as a prosecutor and a
witness "is not to be approved and should be indulged in only
under exceptional circunmstances.")
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M. QOcchicone was denied a full and fair hearing. He is
therefore entitled to a new postconviction proceeding to
establish his entitlenent to relief.

ARGUMENT III
THE LOWER COURT ERRED IN SUMMARILY DENYING
MERITORIOUS CLAIMS WITHOUT THE BENEFIT OF AN
EVIDENTIARY HEARING.

Al though the |l ower court granted an evidentiary hearing on
sone clains, the court sunmarily denied the others. The court
erred. A Rule 3.850 litigant is entitled to an evidentiary
hearing unless "the notion and the files and records in the case

concl usively show that the prisoner is entitled to no relief.”

Fla. R Cim P. 3.850; OCallaghan v. State, 461 So. 2d 1354

(Fla. 1984); Mason v. State, 489 So. 2d 734, 735-37 (Fla. 1986).

The court bel ow summarily deni ed Occhicone relief on Cains
I, IV, V\ VI and VI| (PCR, Vol I. 171-199; Vol. Il 231). The
Court partially denied Cains Il and Il (PCGR, Vol. I, 227,
231). Each of these clains, on which M. COcchicone is entitled
to an evidentiary hearing, is addressed bel ow.

A. THE STATE KNOWINGLY PRESENTED FALSE EVIDENCE AND FAILED

TO DISCLOSE EXCULPATORY INFORMATION IN VIOLATION OF MR.

OCCHICONE'S RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH, AND

FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AS

WELL AS THE CORRESPONDING PROVISIONS OF THE FLORIDA

CONSTITUTION.

In claiml of his notion to vacate, M. Ccchicone all eges
that the State withheld the names of material w tnesses, wthheld
evi dence of M. Qcchicone's intoxication on the night of the
of fense, pressured witnesses to testify untruthfully, and failed
to disclose a deal with a key prosecution w tness.
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The State knew that: M. QOcchicone's state of mnd at the
time of the offense was the key issue in this case; that his
state of intoxication at the time of the offense would be an
i ssue; that his nental and enotional state of m nd would be an
i ssue. Nevertheless, the State began to build its case, the
prosecutors w thheld favorabl e evidence and nol ded testinony to
fit their theory of preneditated nurder. As a result of the
State's m sconduct, counsel for M. QCcchicone was m sled, the
jury was msled, and the trial court was m sl ed.

The prosecution's suppression of evidence favorable to the

accused viol ates due process. Brady v. Maryland, 373 U S. 83

(1963); Agurs v. United States, 427 U S. 97 (1976); United States

v. Bagley, 105 S. C. 3375 (1985). The prosecutor nust reveal to
def ense counsel any and all information that is helpful to the
def ense, whether that information relates to guilt-innocence or
puni shnent, and regardl ess of whether counsel requests the
specific information. Bagley, 105 S. C at 3375. It is of no
constitutional inportance whether a prosecutor or a |aw
enforcement officer is responsible for the m sconduct. WIlIlians

v. Giswald, 743 F.2d 1533, 1542 (11th Gir. 1984).

The United States Constitution provides a broadly
interpreted mandate that the State reveal anything that benefits
the accused, and the State's w thholding of information such as

that contained in its files renders a crimnal defendant's tri al

fundanmental ly unfair. Brady, Bagley. A defendant's right to

confront and cross-exam ne wi tnesses against himis violated by
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such State action. See Chanbers v. M ssissippi, 410 U S. 284

(1973); see also Gglio v. United States, 405 U.S. 150 (1972).

Counsel cannot be effective when deceived; consequently, M.
Ccchicone's Sixth Anmendnent right to effective assistance of

counsel was also violated. Cf. United States v. Cronic, 466 U. S.

648 (1984). The resulting unreliability of a guilt or sentencing
determ nation derived from proceedi ngs such as those in M.
Ccchicone's case also violates the Ei ghth Anendnent requirenent
that in capital cases the United States Constitution cannot

tolerate any margin of error. See Wodson v. North Carolina, 428

U.S. 280, 305 (1976): Beck v. Al abama, 447 U.S. 625 (1980);

Gardner v. Florida, 430 U. S. 349 (1977). Here, these rights,

designed to prevent m scarriages of justice and ensure the
integrity of fact-finding, were abrogated.

Counsel for M. GCcchicone nmade repeated requests for
excul patory, material information pretrial. Excul patory and
mat eri al evidence is evidence of a favorable character for the
def ense which creates a reasonable probability that the outcone
of the guilt and/or capital sentencing trial would have been

different. Smth (Dennis Wayne) v. VWainwight, 799 F.2d 1442

(11th Cr. 1986); Chaney v. Brown, 730 F.2d 1334, 1339-40 (10th

Cr. 1984); Brady, 373 U S. at 87 (reversing death sentence
because suppressed evidence rel evant to puni shnent, but not
gui l t-innocence). The evidence set forth bel ow neets that test,
but it was not turned over. The Bagley nmateriality standard is

met and reversal required once the review ng court concludes that
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there exists "a reasonable probability that had the [w thhel d]
evi dence been disclosed to the defense, the result of [both
phases of the capital] proceedi ng woul d have been different." 105
S. . at 3833. Such a probability undeni ably exists here.

An even nore serious due process violation occurs when the
State deliberately presents fal se and/ or m sl eadi ng testi nony.

See Bagl ey; Money v. Holohan, 294 U. S. 103 (1935); Alcorta v.

Texas, 355 U. S. 28 (1957); Napue v. lllinois, 360 U S 264

(1959); Mller v. pate, 386 U S. 1 (1967); Gglio v. United

States, 405 U. S. 150 (1972); Agurs. In such a case, the

defendant is entitled to relief if there is "any reasonabl e

likelihood" that the testinony "could have" affected the judgnent

of the jury. Bagley, 105 S. . at 3382 (quoting Agurs, 427 U.S.
at 103 (enphasis supplied)).

1. The State's withholding of material witnesses and
evidence relevant to the Defendant's state of mind at
the time of the offense

The State withheld material, excul patory evidence regarding

four witnesses--Lilly Lawson, Anita Gerrety, Debra Newel |,
Phillip Baker--who presented fal se testinony that coul d have been
i npeached had M. Gcchicone received this evidence. These

W tnesses were critical to the State's case. Mreover, the State
wi thheld material, excul patory evidence regarding three other

W t nesses--David Hof fman, Barbara Tal bert, Kinberly Connell.
These witnesses were critical to M. QOcchicone's case since they

supported his voluntary intoxication defense. The nanes of these

W tnesses interviewed by the State were never disclosed to the
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defense. The w thholding of this evidence underm nes confidence
in the outcone of M. GCcchicone's conviction and sentence.
Post convi cti on counsel obtained witness interview notes from
the State Attorney's files which were never disclosed to M.
Ccchicone. The interview notes contain information which
directly support M. QCcchicone's voluntary intoxication defense
and the identity of witnesses interviewd who were never
di scl osed to the defense.
For exanple, the undisclosed notes of an interview of David
Hof f man contain the foll ow ng pertinent information:
David Hoffman: Part-tinme bartender at
Shooter's Bar. Wtness net defendant about 4
mont hs ago. Defendant told w tness about
Anita and her abortion. About 2 weeks before
mur der, wi tness asked to borrow gun to shoot
alligator. Wtness saw defendant about 6:30
PM at Shooter's. Defendant seened normal and
appeared rational. Defendant had buzz.

Def endant could hold liquor well. (Don't need
as wtness).

Notes from State Attorney's files, (PCR Vol. |, 102).

M. Hoffman was interviewed after this report was
di scovered. He confirnms that in 1986, he was interviewed by a
detective with the Pasco County Sheriff's Departnment concerning
the hom ci de case agai nst Dom nick Occhicone. He told the
detective that he knew M. Gcchicone and that he had seen him at
Shooter's on the night of the nurders at about 6:30 p.m He
cannot say whether M. Gcchicone left before he did or not.
According to M. Hoffman, M. QOcchicone definitely had a "buzz"
on, meani ng he was drunk. By suppressing its discovery of M.
Hof f man, the State kept this material evidence fromthe jury.
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Beyond the significance of his know edge, M. Hoffman woul d
have | ed counsel to other witnesses as well. This information is
especially troubling in light of the prosecutor's statenent at
trial that there was no evidence to support the voluntary
i ntoxication defense. 1In closing argunent, the prosecutor
ar gued:

You know, you heard testinony -- you heard a

| ot of adjectives here, sly, obsessed,

intelligent. Mny adjectives to describe the

def endant, but you never heard one w tness

who took that stand and said on June 10th the

def endant was i nt oxi cat ed.
(R 816). lronically, he was right. The jury never heard any
W tness testify that M. Ccchicone was intoxicated on June 10th
because of the m sconduct of the State.

The only evidence the jury heard concerning M. GCcchicone's
al cohol consunption on the day of the offense was fromthe
State's witness, Debra Newell. M. Newell, a bartender at
Shooter's Liquor Lounge, testified that M. QOcchicone cane into
the bar around 1:30 a.m, had two drinks, and left around 2: 30
a.m (R 492). Had the State not wongfully withheld materi al
information, M. Qcchicone could have shown that during the
thirty-six (36) hour period preceding the instant offense, he
engaged in constant al cohol consunption. Also, M. Newell's
testi nony coul d have been i npeached.

The State also interviewed but failed to disclose Barbara
Tal bert as a witness. Notes of her interview indicate that she
saw M. QCcchicone on the night of the offense at Shooter's:

Barbara Tal bert: Enployee at Shooter's Bar
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who nmet defendant 6 nonth ago as patron of
bar. Defendant spoke about Anita constantly
and heartbroken because she left him
Def endant nentioned that Anita's parents
disliked him Wtness saw def endant on day
of shooting and defendant |eft about 6:00 PM
(Don't need as w tness).

Notes from State Attorney's Files, (PCR Vol. |, 102).

Ms. Tal bert refused to be interviewed by nenbers of M.
Ccchi cone's postconviction defense team Neverthel ess, M.

Tal bert shoul d have been di sclosed on the State's witness |ist.
She adm tted seeing M. Ccchicone on the night of the offense at
Shooter's. This is in direct contradiction of Ms. Newell's trial
testinony. Further, as with M. Hoffman, the notation, "Don't
need as a witness" indicates an intentional decision to not

di scl ose her as a w tness.

The witness interview notes al so nention another w tness who
was not disclosed by the State. The notes indicate that Pat
Goddard nentioned her sister, Kim Connell, as being present on
t he eveni ng of June 8, 1986, when M. QCcchicone was involved in
an al cohol -rel ated accident in her front yard. The notes clearly
indicate that Ms. Goddard told the State that her sister was with
M. Qcchicone on the day of the offense. Thus, Ms. Connell could
have provided material evidence concerning M. CQCcchicone's state
of mnd and state of intoxication on the day of the offense (See
Argunent |, A, 1, a.). The State failed to disclose this
crucial information. (PCGR Vol. I, 103).

The interview notes also contain materi al and rel evant

i nformati on concerning Ms. Cerrety's observations of M.
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Ccchi cone on the night of the offense. The notes indicate that
Ms. Cerrety stated that as M. Occhicone canme around the front of
t he house just prior to the shooting "he was having sone
difficulty wal king and appeared to stagger a little bit." This
i nformati on woul d have been critical to an effective cross-
exam nation of Ms. Cerrety because, at trial, she attenpted to
back off from her sworn deposition testinony concerning M.
Ccchi cone staggering because he had been dri nki ng.

The I ower court summarily denied this claimw thout an
evidentiary hearing. The court's ruling is primarily based on
the contention that trial counsel failed to neet the due
di l i gence prong of the Brady standard:

As Defendant has failed to allege otherw se,
the Court can assune that Defendant knew t hat
he drank prior to the nmurders and spent tine
at Shooters, and therefore was aware of those
who witnessed this. See, e.qg., Roberts v.
State, 568 So.2d 1255 (Fla. 1990). Defendant
fails to allege that he does not recall or
was not aware that these people saw himin
the 24 hours prior to the nurders, to satisfy
the second el ement of Brady. See Mendyk, 592
So.2d at 1079. Even had Defendant all eged
such, it was common know edge that Defendant
visited Shooters frequently as evi denced by
pre-trial deposition testinony (see,

Anderson, Lawson, and Newell deposition
excerpts attached). Therefore, this claim
fails to satisfy the second el enent of Brady
because a diligent investigation by defense
counsel as to Defendant's presence there the
days prior to the nurders woul d have reveal ed
these witness' identities. Accordingly,

t hese all egati ons are deni ed.

(PC-R Vol. I, 222).
In arriving at this conclusion, the court has "assumed"
facts outside of the record. A Rule 3.850 litigant is entitled
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to an evidentiary hearing unless "the notion and the files and
records in the case conclusively show that the prisoner is

entitled to no relief." Fla. R Cim P. 3.850; O Callaghan v.

State, 461 So. 2d 1354 (Fla. 1984); Mson v. State, 489 So. 2d

734, 735-37 (Fla. 1986). There is no evidence in the record that
t he def endant was consci ous of everyone who w tnessed his
drinking. The court's reach for inferences beyond the record is
evi dence that an evidentiary hearing is required. Additionally,
assum ng that it was common know edge that the defendant
frequented Shooters, this does not in and of itself indicate a

| ack of due diligence. An evidentiary hearing is the proper
forumto resolve the issue of whether counsel conducted an
adequate investigation. For exanple, the notes of trial
counsel's investigator indicate that he attenpted to question
enpl oyees of Shooters and anot her | ocal bar about M. Ccchicone.
Neverthel ess, the witnesses inforned the investigator that they
were instructed by the Sheriff's Ofice to not speak to anyone
except the State Attorney's Ofice. As a result, counsel's
failure to discover evidence of M. COcchicone's state of m nd and
degree of intoxication on the day of the offense did not involve
| ack of diligence but, rather, was in |large part the direct

result of the State's m sconduct. See United States v. Cronic,

466 U.S. 648 (1984).
The Court al so provided an additional reason for denying
this claim

[ Thje State Attorney notes attached by
Def endant appear to be the prosecutor's trial
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preparation notes as the comments therein of
"need as a witness" or "don't need as a

W tness" indicate. The notes do not contain
signatures or approvals by the w tnesses of
the statenents to whomthey were attri buted.
As such, this type of material is generally
not subject to discovery or disclosure, and
is therefore not evidence of prosecutorial

m sconduct. See, e.qg., WIlianson v. Dugger,
651 So.2d 84 (Fla. 1994).

(PCGR Vol. 11, 223). The court's argunent is msplaced. The
State was obligated to turn over the nanes of these w tnesses,
which it failed to do.

In addition to the State's failure to disclose the nanes of
several wi tnesses, one of the State's key wtnesses at trial, M.
Lilly Lawson, has stated in a sworn affidavit that her trial

testinony was affected by pressure put on her by the police

pretrial:
| testified at Domnick's trial. There was
tremendous pressure put on nme by the police
pretrial; they nmade things very difficult for
me, and they put words in nmy nouth. They
wanted nme to testify a certain way, and they
made sure that | did so. It was an
incredi bly stressful tinme for ne.

Affidavit of Lilly Lawson, (PCR Vol. 1, 93).

In its order summarily denying this claim the | ower court
stated that Ms. Lawson's testinony regarding preneditation "was
not the only such evidence and was therefore not the basis for
the conviction, failing the first prong under Dehaven" (PCR
Vol . Il, 224). The court al so concluded that "Lawson has not
gone so far as to sufficiently allege that she lied, commtted
perjury, or testified falsely as to any particul ar statenment she
made at trial" (PGR Vol. I, 225).
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Prior to the evidentiary hearing, M. Ccchicone filed a
notion to reconsider the scope of issues for presentation at the
evidentiary hearing (PCGCR Vol. I1l, 395). In this notion, M.
Ccchi cone all eged additional information buttressing M.
Ccchicone's claimthat the State permtted know ngly perjured
testinmony. The notion alleged that the State did not advise the
Defense that Ms. Lawson had pending grand theft charges and was
under investigation for trafficking cocaine at the tine of M.
Ccchicone's trial (PGR Vol. 111, 397).

The denial of this notion and disregard of material evidence
was erroneous. M. Ccchicone is entitled to an evidentiary
hearing on these Brady cl ai ns.

2. The State's failure to disclose a deal with a key
prosecution witness

Phi|l Baker, a jail-house snitch, was used by the State as a
wtness at M. Ccchicone's trial. The State relied heavily upon
M. Baker's testinony to rebut the defense argunent that M.
Ccchicone was not guilty of preneditated nurder. However, the
State failed to disclose to the defense that they had struck a
deal with M. Baker concerning charges that he had pendi ng
agai nst himin exchange for his testinony. The prosecution also
remai ned silent when M. Baker testified falsely on cross-
exam nation when he was asked whether there was any
"under st andi ng" between himand the prosecutor concerning what
sentence he would receive in exchange for his testinony:

Q Ckay. So when you cane -- you have
di sposed of that |last grand theft. When you

cane to court on this last grand theft, you
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stood in front of the Court convicted of four

is that correct.

On parole, is that correct?

And did you have any understanding wth

the prosecutor for testifying here in this
what your sentence would be on that

fel oni es?

A yes.

Q And on probation
A On parol e.

Q

A Yes.

Q

trial

grand theft?

A No.

Q No?

A No.

Q

A Yes.

Q You did not go to jai
| ast charge?

A No.

Q

with the prosecutor?
A No.

Q Did you have a hope?
A

Did you in fact get straight probation.

anynore for this

But you didn't have any understandi ng

Yes. The sentence carried probation,

community control or

Q

A

(R 571-2).

M.

12 to 30 nonths.

Just so the jury understands, 12 to 30
months in the --

The penitentiary, yes.

Baker's testinony that there was no agreenent
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under standing -- between himand the prosecutor concerning the
sentence he would receive was false. The affidavit of Kathleen
Stanl ey, Baker's victimof that grand theft, proves that his
testi nony was fal se:

My nane is Kathleen Stanley, and I live in

Broward County, Florida. | was the victim of

fraud in the case of State of Florida v.

Philip Baker, Sixth Judicial Crcuit In and
For Pasco County, Crimnal Case No. 86-27609.

In 1984, ny husband of 40 years, Ward

Stanl ey, was entrapped in a drug deal and
sent to prison. M husband's health was

al ready bad before he went to prison, and it
got nmuch worse after he was in prison for
awhile. | was frantic with worry about ny
husband's health and well-being in prison,
and | wanted to anything | could to legally
gain his release so he could obtain good
nmedi cal care.

VWiile he was in prison, ny husband net

anot her inmate nanmed Philip Baker. W
husband was a very good man, and he was very
trusting and unsuspicious. M. Baker told ny
husband that M. Baker had a very good
attorney, Robert Harper of Tall ahassee, who
was very know edgeabl e about getting nedi cal
paroles. M husband felt this was proven by
the fact that M. Baker was rel eased
supposedly through M. Harper's efforts.

After ny husband' s appeal was denied, ny
husband asked nme to get in touch with M.
Baker about having M. Harper take ny
husband's case. | was unsure about what to
do but scared for ny husband's very life, so
| called M. Baker. After several
conversations, M. Baker convinced ne that,
for a fee of $10,000, his |lawer woul d take
the case, and he assured nme that his | awyer
woul d neet with the parole board and arrange
a nmedical parole within 30 days. | was
ecstatic at the thought of ny husband com ng
home and getting well.

Unfortunately, | amnot weal thy enough to
sinply have $10,000 to give M. Baker. To

76



get this noney, | applied for a second

nort gage on the hone in which we had |ived
for 25 years and raised our six children, and
| pawned all the jewelry ny husband had given
me over the years of our marriage.

M. Baker told ne that, since M. Harper was
representing himin another lawsuit, it would
save ne tine and travel if | sinply dealt
with M. Baker who would then deal with the

| awer for nme and ny husband. | realize now
how gul | i bl e and nai ve this sounds but at the
time, | was so distraught over ny husband's
wel fare, | wasn't thinking straight. 1In any
event, | sent M. Baker three paynents, of

$5, 000, $3, 000 and $2, 000.

M. Baker told that my husband woul d be

rel eased on Novenber 5, 1985. | went to
Starke, Florida, and waited for three days in
a notel, unable to find out what, if

anyt hi ng, was happeni ng concerni ng ny
husband's release. Finally, | called M.
Baker back and spoke to his wife. She told
me that M. Baker and M. Harper had both
been arrested for bribery and there was
not hi ng he could do to hel p ny husband. O

course, | found out this was absolutely
unt r ue.
Eventually, | called M. Harper personally.

M . Harper was shocked and said he would help
me to bring fraud charges agai nst M. Baker.

| sent himthe paperwork | had, and he told
me to take it all to the Broward County State
Attorney's Ofice. | did, and consequently
charges were filed against M. Baker in Pasco
County, where he lived.

| was very anxious to get ny noney back from
M . Baker because | was unable to nmake the
paynments on the second nortgage and was in

i mm nent danger of losing nmy honme. | kept in
cl ose touch with the Pasco County State
Attorney's Ofice so that | would know when
M. Baker's trial was com ng up and so that |
coul d get ny noney back from M. Baker as
soon as possi bl e.

In May of 1987, | was infornmed that M.
Baker's case was com ng before the court on
June 5th. | drove all night the night before
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in order to be in New Port Ri chey on that
date. | called the State Attorney's Ofice
as soon as | arrived and told them | was

t here.

When | got to the courthouse, | saw M. Baker
runni ng out of the door, with two nen in
suits escorting him | didn't know what was

going on, so | asked the bailiff to please
find sonmeone in the State Attorney's Ofice |
could speak to. Mchael Halkitis canme and
told me that M. Baker's case had been

post poned. | was furious because they had
not let me know this before, and I asked him
why it was postponed. M. Halkitis told ne
that M. Baker was their only witness in a
mur der case and they needed himfor that
trial. He then abruptly left.

| went to the State Attorney's Ofice and
insisted on seeing someone about this. nr.
hal kitis again spoke with me and told ne that
M. Baker was their only wtness in a nurder
trial and that they needed himto nake their
case. He said that M. Baker would get
probation on nmy case but that they would see
to it that he made restitution

Over a nonth later, on July 30, 1987, | again
went to Pasco County, this tinme for M.
Baker's sentencing. | knew that M. Baker
was going to get off easy because of
testifying for the State, and | was furious.
To all ow soneone who is a liar, a sw ndler,
and a con man to testify against soneone el se
to help hinself is reprehensible. | know
Philip Baker, | certainly wouldn't put it
past himto lie and see a man get the
electric chair, just to get hinself out of
troubl e.

In court that day, Geg MIller was the State
Attorney and Lowell Bray was the judge. Both
the State Attorney and the judge acknow edged
on the record that M. Baker was being

all owed to plead and woul d be placed on
probation in exchange for his testinony in
anot her trial.

| did lose ny hone, and | had to really
struggle for years because of what that man
did to me. Wrst of all, | had absolutely no
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nmoney to hire another |awer to help ny
husband obtain a nedical parole, and he died
on January 31, 1989, while stil

i ncarcerated. Although the judge told M.
Baker he woul d have to nmake restitution as a
condition of his probation, M. Baker didn't
begi n paying me back until al nbst two years
| ater, after ny husband had died. He made
mont hly paynments for a while, then in August
of 1990, | got a check for $6,000, which
really shocked nme. |'ve always wondered
where a no-good person |like Philip Baker
could come up with that kind of noney.

No one has ever contacted ne before about
what | know about Philip Baker and the deal
he made with the State Attorney's Ofice. If
they had, | would have been happy to testify
about this at any tine.

Affidavit of Kathleen Stanley, (PC-R 110).

The prosecutor knew that M. Baker's testinony was fal se but
did nothing to correct it. Thus, Baker's false testinony msled
the defense, the jury and the judge on a very crucial matter.

In it's order denying this claim the | ower court stated:

Not wi t hst andi ng that the hearsay statenents
in the Stanley affidavit do not prove any
deal was made, this Court's review of the
public record in the Baker case, 86-
2769CFAWS, indicates that on July 30, 1987,
Baker received a downward departure sentence
to probation instead of two and one-half to
three and one-half years' incarceration, as
was recommended under the guidelines, solely
because of his agreenment with the State to
testify in Defendant's trial. Based on this
evi dence, _the Court concedes a deal was nmde.

(PGR Vol. 11, 225) (enphasis added).

Despite the | ower court's acknow edgnent that a deal had
been made, and that the defendant testified falsely while the
State sat nute, the | ower court denied M. QGcchicone a hearing on
this claimon the basis that: The issue of Baker's credibility
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was collateral to M. QGcchicone's case and therefore not crucial;
def ense counsel could have corrected this testinony by the tine
of trial; Baker's testinony was already questionabl e; and because
there were other damaging statenents of preneditation (PC-R Vol.
11, 225-6).

"The del i berate deception of a court and jurors by the
presentation of known fal se evidence is inconpatible with

rudi mrentary demands of justice." Ggliov. US., 92 S C. 763,

765 (1972).

A conviction nmust be overturned which rests in part upon the
knowi ng use of false testinony if there is any reasonabl e
l'i kelihood that the fal se testinony could have affected the

judgnent of the jury. Agurs v. U S., 427 U S. 97 (1976).

"The thrust of Gglio and his progeny has been to ensure
that the jury know the facts that mght notivate a witness in
giving testinony, in that the prosecution not fraudulently

conceal such facts fromthe jury." Routly v. State, 590 So.2d

397, 400 (1991) (quoting Smth v. Kenp, F.2d 1459, 1467 (1l1th
Cr.), cert. denied, 464 U S. 1003 (1983).

Here, the State permtted the presentation of false
testinmony. Had the jury learned of Baker's deal wth the State,
they m ght well have discounted his version of M. QOcchicone's
statenents regarding preneditation. Wthout this testinony, M.
Ccchi cone woul d not have been convicted of first degree nurder.

M. Ccchicone is entitled to a new trial.
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B. MR. OCCHICONE WAS DENIED HIS RIGHTS TO A PRETRIAL COMPETENCY
HEARING, AND HIS RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND
ARTICLE I, SECTIONS 9, 16 AND 17 OF THE FLORIDA CONSTITUTION
WERE VIOLATED BECAUSE HE WAS FORCED TO UNDERGO CRIMINAL
JUDICIAL PROCEEDING WHILE LEGALLY INCOMPETENT.

In daimlIV of his notion to vacate, M. Qcchi cone pl ead
that he was denied his rights to a pretrial conpetency hearing
and his constitutional rights were violated because he was forced
to undergo a crimnal judicial proceeding while legally
i nconpetent (PCR Vol. 1|, 77-80).

The United States Constitution guarantees a defendant's

right not to stand trial or be sentenced while he is inconpetent.

Pate v. Robinson, 383 U S. 375 (1966). This guarantee in turn
requires trial courts to conduct conpetency hearings whenever
there are reasonabl e grounds to suggest inconpetency. H Il v.
State, 473 So. 2d 1253, 1256-7 (Fla. 1985). A trial court's
failure to hold a hearing deprives the defendant of a fair trial
and entitles himto postconviction relief. Hll, 473 So. 2d at

1259; Bundy v. Dugger, 816 F.2d 564 (11th Cr. 1987). M.

Ccchicone's trial court violated his constitutional rights by

failing to hold a conpetency hearing sua sponte, Further, his

attorneys provided ineffective assistance by failing to properly
investigate his nental health, to obtain adequate nental health
eval uations, and to request a conpetency hearing.

M. Qcchicone's trial attorney had a duty to investigate his

mental health. Futch v. Dugger, 874 F.2d 1483, 1487 (11th Gr.
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1989). There is a particularly critical interrelation between
expert psychiatric assistance and mnimally effective

representation of counsel. United States v. Fessel, 531 F.2d

1278, 1279 (5th Gr. 1979). However, M. GCcchicone's counsel
failed to adequately investigate his nental health, failed to
provi de the expert with rel evant and necessary background dat a,
failed to properly present this information to the court, and
failed to request an evidentiary hearing on conpetency. The
failures of the court, the pre-trial evaluator, and M.
Ccchicone's counsel were interrelated. Everyone charged with the
duty to protect M. COcchicone's rights instead sinply ignored his
mental infirmties.

No adequat e psychol ogi cal eval uation of M. Occhicone on the
i ssue of conpetency was conducted in this case, although trial
counsel noticed that sonething was seriously wong with M.
Ccchi cone's conprehension of his situation. Consequently, a
mentally ill man was allowed to proceed to trial

M. Qcchicone was inconpetent to stand trial, and counsel
unreasonably failed to seek a conpetency hearing. Had counse
conducted m nimal investigation in response to the clues before
hi m and presented the necessary background information to the
mental health experts, they would have di scovered that their
client was nentally and enotionally ill, neurologically inpaired,
clinically depressed, in the throes of alcohol wthdrawal, and
unable to assist in his defense. Thus, if counsel had requested

a hearing, there is a reasonable probability that M. COcchicone
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woul d have been found inconpetent to stand trial.

A claimof inconpetence to stand trial is cognizable in a

Rul e 3.850 proceeding. H Il v. State, 473 So. 2d 1253 (Fl a.

1985). This is so because an inconpetent defendant cannot waive

his or her right to assert the fact -- he is inconpetent.

Simlarly, M. Ccchicone could not waive the right to raise other

i ssues because of his severely conprom sed ability to think and

reason. Many of the issues in this notion involve his nental

condition, and an evidentiary hearing is necessary to resol ve

t hese fact-based clainms. Accordingly, the I ower court's denial

of this claimwas erroneous. Relief should be granted.

C. THE JURY INSTRUCTIONS AT THE PENALTY PHASE WERE UNREASONABLY
VAGUE AND CONFUSING; AS A RESULT, THE INSTRUCTIONS CREATED A
PRESUMPTION IN FAVOR OF DEATH, AND THE JURORS' DISCRETION
WAS NOT SUITABLY GUIDED, IN VIOLATION OF THE SIXTH, EIGHTH,
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND ARTICLE I, SECTIONS 9 AND 17 OF THE FLORIDA
CONSTITUTION.’

M. QOcchicone's penalty phase jury instructions violate the

Ei ght h Arendnent because there is a "reasonable |ikelihood that

the jury has applied the challenged instruction in a way that

prevents the consideration of constitutionally rel evant

evidence." Boyde v. California, 494 U. S. 370, 380 (1990). To

anal yze "reasonabl e likelihood," courts have specul ated on
jurors' subjective understanding of instructions. Now however,
two recent studies provide a basis fromenpirical assessnent of

instructions. One study, conducted in Illinois, supported the

granting of federal habeas relief in United States ex rel. Free

'daimV of 3.850 (PGR Vol. I, 81-89).
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v. Peters, 806 F. Supp. 705 (N.D. Ill. 1992) (FEree 11).

Simlarly, a Florida study by Professor Radel et,? established

that Occhi cone's penalty-phase instructions were al so defective.
The Free 11 court wote:

[T]o the extent that Boyde was sufficiently
anal ogous to the present case, the Suprene
Court rejected Boyde's claimbased entirely
on judicial speculation as to how the jurors
in that case viewed the background evi dence.
See Boyde, 494 U. S. at 383, 110 S. C. at 119
("we think it unlikely that reasonable jurors
woul d believe the court's instructions
transforned all of this 'favorable testinony
into a virtual charade'"). . . . Wile such
judicial speculation would have provided

gui dance in the absence of enpirical data on
the matter, Free has presented overwhel m ng
enpirical evidence indicating that it is
reasonably likely that his jury in fact
summarily rejected all evidence regarding
nonstatutory mtigating factors. Under such
ci rcunst ances, Free's sentence cannot stand.

Free, 806 F. Supp. 705 at 725-26.

Li ke the instructions at issue in Free Il, Occhicone's
instructions were reasonably likely to confuse the jury
concerni ng whether a finding of any aggravating circunstance
requires the inposition of the death penalty in the absence of
any mtigating circunstances, and whether the jurors nust inpose
the death sentence if they find that aggravation and mtigation
are equal ly bal anced. The instructions are vague and conf usi ng,
especially wwth respect to nonstatutory mtigating circunstances
that are simlar to, but do not satisfy the standards for,

statutory mtigating circunstances. Further, the instructions

8See Radel et Affidavit, (PC-R Vol. |, 154).
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give the jury no guidance on whether the State nust prove beyond
a reasonabl e doubt that aggravation outweighs mtigation and
whet her the defense has a burden to prove that mtigation
out wei ghs aggravation. Finally, the instructions fail to nake
the jurors understand that they are required to wei gh, rather
t han count, the aggravating and mtigating circunstances.

In sum the QGcchicone instructions create an inperm ssible
risk that the death penalty was inposed arbitrarily and

capriciously in violation of Furman v. CGeorgia, 408 U S 238

(1972) .

D. MR. OCCHICONE'S DEATH SENTENCE IS BASED UPON AN
UNCONSTITUTIONALLY OBTAINED PRIOR CONVICTION IN VIOLATION OF
THE EIGHTH AND FOURTEENTH AMENDMENTS OF THE UNITED STATES
CONSTITUTION, AND COUNSEL WAS INEFFECTIVE IN FAILING TO
LITIGATE THIS CLAIM.°®

United States v. Tucker, 404 U. S. 443, 447-49 (1972), held

that a sentence in a non-capital case nust be set aside as a
violation of due process if the trial court relied upon
"msinformati on of constitutional magnitude." In Zant v.

St ephens, 462 U. S. 862 (1983), the Suprene Court held that
Tucker applies in a capital case. 1d. at 887-88, n.23.

Accordi ngly, under Stephens and Tucker, a death sentence shoul d
be set aside if the sentencing court relied on a prior
unconstitutional conviction as an aggravating circunstance

supporting the inposition of a death sentence. Accord, Douglas v.

Wai nwight, 714 F.2d 1532, 1551 n.30 (11th Gr. 1983). Under

St ephens, this rule does not depend upon the presence or absence

ClaimVl of 3.850 (PCG-R Vol. I, 89-91).
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of other aggravating or mtigating factors. Reconsideration of

the sentence is required. See Tucker, 404 U S. at 448-49;

Li psconb v. Cdark, 468 F.2d 1321, 1323 (5th Cr. 1972).

In Gcchicone, the judge and jury relied on a prior
conviction for resisting arrest with violence to establish an
aggravating circunstance upon which his death sentence was based.
The sentencing court found this aggravator, and relied on it to
justify the sentence of death. See (R 1646).

The underlying conviction upon which M. Gcchicone's
sentence of death rests was obtained in violation of his rights
under the Sixth, Ei ghth, and Fourteenth Amendnents. His death
sentence, founded upon that unconstitutionally obtained prior
conviction, thus also violates his constitutional rights. Johnson

V. Mssissippi, 108 S. C. 1981 (1988). Thus, M. QCcchicone's

sentence of death nust be vacat ed.

E. THE CUMULATIVE IMPACT OF JUDICIAL ERROR DENIED MR. OCCHICONE
OF HIS RIGHT TO A FAIR TRIAL IN VIOLATION OF THE FIFTH,
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION.

Nuner ous Constitutional violations contam nated the

COcchicone trial.1® These errors should be consi dered

cunmul atively, as well as individually. See Noeling v. State, 40
So. 2d 120, 121 (Fla. 1949) ("It is probable that any one of the
above errors may not in and of itself constitute reversible

error, but when considered as a whole we are satisfied that the

ends of justice require a newtrial.")

G aimwvil of 3.850 (PC-R Vol. |, 91-92)
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The United States Suprene Court has consistently enphasized
t he uni queness of death as a crimnal punishnment. Death is "an
unusual | y severe puni shnment, unusual in its pain, inits

finality, and inits enormty." Furman v. Ceorgia, 408 U S. 238

(1972) (Brennan, J., concurring). The severity of the sentence
"mandates careful scrutiny in the review of any col orable claim

of error." Zant v. Stephens, 462 U. S. 862, 885 (1983).

Accordingly, the cunul ative effects of error must be carefully
scrutinized in capital cases. The cunulative inpact of the
errors in his trial infect M. QOcchicone's conviction and
sent ence.
F. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE GUILT PHASE

In claimll of his notion to vacate, M. Qcchi cone all eged
that he was denied the effective assistance of counsel at the
guilt phase of his trial (PCR Vol. |, 28-52). Although the
| ower court granted a partial hearing on this claim it also
partially denied a portion of this claim(PCR Vol. |, 173; Vol.
Il 226-30). Specifically, the lower court denied an evidentiary
hearing on the follow ng i ssues on the basis that they were
either refuted by the record or procedurally barred: 1)
counsel's failure to present evidence of M. Ccchicone's cocai ne
use; 2) counsel's failure to supply their experts wth sufficient
background materials; 3) counsel's failure to question potenti al
jurors as to a possible taint; and 4) counsel's failure to object
to the testinony about defendant's refusal to take an atom c

absorption test (PGR Vol. I, 173, Vol. |l 226-30).
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1. Trial counsel failed to investigate Mr. Occhicone's use
of cocaine

Joanna Carrico Parnenter could have told counsel of M.
Ccchi cone's cocai ne probl em

| testified at Dom nick QOcchicone's trial and
at that tinme ny nane was Joanna Carri co.

have reviewed ny trial testinony and the
depositions that | gave. | had additional
information that | would have given to

Dom nick's |lawers if | was asked. | only
spoke with them at the deposition and at
trial.

| was a friend to Dom nick and saw a rapid
decline in his abilities to think and
function. | went to Shooters Bar, several
times, and took Dom ni ck home because he was
unable to drive. As | testified to at trial
after his breakup with Anita, Dom ni ck began
to drink nore and nore. He also started.
usi ng cocai ne very heavily. He told ne that
he was afraid to go to sleep and had to use
sonet hing to keep hi m goi ng.

After Domnick's trial, | spoke with Lilly
Lawson who told nme that she was with
Dom ni ck, at Shooters, on the night of his
arrest. Lilly told me that Dom ni ck was
"really nmessed up." She said she was one of
the | ast ones to see himbefore he was
arrested. Lilly said her boyfriend Kenny,
and her friend, Gene Swaggart, were al so
there that night. Lilly told ne that she,
Kenny and Gene tal ked about how nessed up
Dom ni ck was that night.

Dom ni ck hung around wth some of the |argest
cocai ne dealers in the area there at
Shooters. Sonme of the enpl oyees at Shooters
provi ded Dom nick with cocaine and | have
seen them use cocaine with Domnick. | have
seen Dom ni ck them use cocaine with Dom ni ck.
| have seen Dom ni ck purchase cocai ne from
one of the enployees at Shooters. | was at

t he bar when Dom ni ck used cocaine, and | was
conpl etely taken aback by the anpbunt that he
used and the frequency that he used cocai ne.

| have al so socialized with Dom ni ck outside
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the bars and saw hi muse | arge anounts of
cocaine. His cocaine usage increased just
after a tinme when Anita was at Dom nick's
house and told himthat she had an aborti on.
Affidavit of Joanna Parnenter, (PC-R Vol. |, 120).

Counsel failed to investigate M. Ccchicone's escal ating use
of cocaine during the tinme period | eading up to the offenses.
Thi s evidence coul d have been instrunmental in establishing a
vol untary intoxication defense. (See Argunent |, A).

2. Failure to present experts with sufficient background
information to conduct an adequate evaluation

Post convi cti on counsel has obtained the services of Dr.
A enn R Caddy, who has evaluated M. QGcchicone and has revi ewed
a weal th of background materials on M. QOcchicone. Dr. Caddy
opi nes that the pretrial evaluations done on M. QCcchicone were
i nadequate in large part due to the fact that the experts did not
have sufficient information to conduct a conpetent and
pr of essi onal eval uation of M. QOcchicone. Based on his
eval uation, Dr. Caddy would testify that at the tinme of the
of fense, M. Qcchicone was functioning in an altered nental state
in which his capacity to preneditate, to plan a course of action
and to make judgnents was significantly di mnished because of his
i nt oxi cated state.

A crimnal defendant is entitled to expert psychiatric
assi stance when the state makes his or her nental state rel evant

to the proceeding. Ake v. lahoma, 105 S.Ct. 1087 (1985). \What

is required is an "adequate psychiatric evaluation of [the

defendant's] state of mnd." Blake v. Kenp, 758 F.2d 523, 529
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(11th Gr. 1985). There exists a "particularly critical
interrel ati on between expert psychiatric assistance and mnimally

effective representation of counsel."” United States v. Fessel,

531 F.2d 1278, 1279 (5th Gir. 1979).

3. Failure to question jurors regarding a possible taint

The performance of counsel was deficient during voir dire.
After learning that a spectator had been tal king with prospective
jurors and expressing her opinion concerning M. CQCcchicone's
guilt, counsel failed to inquire of the prospective jurors to
discern if they had in fact been tainted.

During voir dire, it came to the court's attention that a
courtroom spectator was nmaki ng statenents that M. COcchi cone was
guilty (R 144-5). The spectator was telling this to a
prospective juror (R 145). Counsel noted that when this
spectator was pointed out to him she was tal king to anot her
prospective juror (R 146).

The spectator, Lela Loretta Lochard, was brought before the
court to explain her conduct (R 147-54). She stated that she was
a nmenber of the "Homcide Victims Goup" appearing at the trial
in support of Anita Gerrity, the victins' daughter (R 148). She
adm tted meking statenents that M. QOcchicone was guilty but
deni ed sayi ng he should get the death penalty (R 149). These
statenents were nade to a prospective juror who was | ater excused
fromthe jury panel by defense perenptory strike (R 150, 161
142). She denied telling anyone el se except her husband about

her belief in M. Gcchicone's guilt (R 151).
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The trial judge reprinmanded the spectator and ordered her
not to discuss the case any further "in such a way so that it
coul d be overheard by anyone else in that courtroom" (R 154).
Counsel then noved for a mstrial saying that other prospective
jurors m ght have overheard the Victims Goup nenber (R 154).
The court denied the notion for mstrial, observing that there
was no proof that "anyone has been tainted." (R 155).

Anot her witness fromthe courtroomthen testified that she
was seated in the row right behind Ms. Lochard (R 157-8). There
were five prospective jurors in Ms. Lochard's imediate vicinity
(R 158). Ms. Lochard was saying that M. Gcchicone was guilty
in aloud voice (R 158-9). Everyone in the back three rows
coul d hear everything that she was saying (R 159).

The trial judge adhered to his previous ruling on the
defense notion for mstrial (R 163). He told counsel that he
could inquire about the matter on voir dire of the prospective
jurors (R 163). Inexplicably, counsel failed to question the
prospective jurors to determne if they had been tainted by M.
Lochard's comments.

The Sixth Amendnent to the United States Constitution, and
Article I, Section 16, of the Florida Constitution guarantee a
crimnally accused the right to a fair trial by an inpartial
jury. M sconduct by a courtroom spectator is grounds for a
mstrial where the m sconduct could "prejudice the defendant or

i nfluence the verdict." People v. Spain, 154 Cal. App. 3d at

851, 201 Cal. Rprt. 555 at 558 (Cal. Ct. App. 1984).
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A court's failure to inquire whether jurors have been
exposed to prejudicial information and, if so, whether they can
still render an inpartial verdict requires reversal for a new

trial. Robinson v. State, 438 So. 2d 8 (Fla. 5th DCA), rev.

den., 438 So. 2d 834 (Fla. 1983); Ferrante v. State 524 So. 2d

742 (Fla. 4th DCA 1988). The trial here put that burden of
inquiry on counsel for M. Gcchicone. Counsel's failure to do so
i s inexcusabl e and cannot be deened a strategic decision. This
court should now remand this case for an evidentiary hearing for
whi ch post-conviction counsel can interview the jurors in M.
Ccchicone's case to determine if any of the jurors overheard the
spectator's remarks and, if so, whether the remarks m ght have

i nfluenced the verdict and sentence.

4. Failure to object to testimony regarding Mr.
Occhicone's refusal to take an atomic absorption test

Counsel was ineffective for failing to tinely object to the
State's presentation of testinony, through Deputy Corrigan, that
M. QOcchicone refused to submt to an atom c absorption test when
the refusal was based on advice of counsel. As a result, the
jury heard the evidence and the State then inproperly used the
refusal as rebuttal to M. Gcchicone's voluntary intoxication
defense (R 529-30).

In State v. Burwi ck, 442 So. 2d 944 (Fla. 1983), cert.

deni ed, 466 U. S. 931 (1984), the Florida Supreme Court held that
it was error to permit the state to rebut an insanity defense by
i ntroduci ng evidence that the defendant exercised his right to
remain silent and requested to speak with an attorney after
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receiving Mranda warnings. The Burw ck decision rests on two

i ndependent rationales. First, the court found that post-Mranda
sil ence has dubi ous probative value as it relates to nental
condition. Secondly, the Burwi ck court held that the Due Process
Cl ause of the United States Constitution, Fourteenth Amendnent
and Article I, Section 9 of the Florida Constitution, would not
permt the state to benefit by assuring the defendant that he
woul d not be penalized by exercising his Mranda rights and then
i npeaching himw th testinony that he invoked his rights.

The United States Suprene Court has agreed that fundanental
fairness guaranteed by the Due Process C ause of the Fourteenth
Amendnent is violated when the state uses the defendant's
exerci se of post-Mranda silence as evidence to obtain his

conviction. Doyle v. Chio, 426 U S. 610 (1976). In WAinwight

V. Geenfield, 474 U. S. 284 (1986), the court found the Doyl e

hol di ng equal Iy applicable where the state introduces the
exerci se of these constitutional rights to rebut an insanity
defense. Commenting that the state could prove that the
def endant's behavi or appeared rational at the time of his arrest
w t hout nentioning exercise of his constitutional rights, the
Geenfield court barred evidentiary use of an individual's
exercise of constitutional rights after the state's assurance
that the individual would not be penalized for the exercise of
t hose rights.

M. Qcchicone presented a defense of dimnished capacity to

the charge that he preneditated the shooting deaths of M. and
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Ms. Artzner. Therefore, the Greenfield and Burw ck hol di ngs are
equally relevant to his situation.

The Third District, in Herring v. State, 501 So. 2d 19 (Fl a.

3d DCA 1986), has addressed the adm ssibility of a defendant's
refusal to take a "hand swab test.” The Herring court held that
fundanmental fairness forbids the use of the defendant's refusal
as proof of guilt unless the defendant was specifically told that
the test was compul sory. O herwise, the State could m slead the
defendant into thinking that no adverse consequences woul d result
fromrefusing the test.
Not hing in Deputy Corrigan's testinony indicates that M.
Ccchi cone was advised that refusal to take the atom c absorption
test could be used as evidence against him Even nore
prejudicial was the use of this refusal in the prosecutor's
cl osing argunent. The prosecutor coment ed:
As | was saying, at that point in tinme Deputy
Corrigan went and attenpted to get an atom c
absorption test done of this Defendant, and
t he Def endant physically refused and told
him You have to fight me for this. This is
a fellow who is so intoxicated, so clouded by
poi son, by al cohol, by marijuana, that he
doesn't know what he's going that night.
Yet, he knows enough not to give the
identification technician his hands to do an
atom c absorption test.

(R 794).

Had counsel nade a tinely objection and proffered that M.
Ccchi cone had already invoked his rights, requested counsel,

spoken with counsel and been advised by counsel to refuse the

test, the evidence would not have been presented to the jury.
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Because of counsel's failure to object in a tinely manner, the
prosecution was allowed to argue that M. QOcchicone's refusal was
i ndicative of a sober and rational m nd when it was nerely the
advice of counsel. Surely this evidence was prejudicial to M.
Ccchicone's voluntary intoxication defense as well as his penalty
phase mtigation case.

5. Conclusion

M. QOcchicone was denied a fair trial. Trial counsel's
performance here was deficient, either because of the State's
m sconduct, or because of their own failures. Under either
rational e, there was no adversarial testing. Accordingly, relief
nmust be granted. At a mninum this case should be remanded for
a full and fair evidentiary hearing. At such tinme, M. QCcchicone
will establish his entitlenent to Rule 3.850 relief.
G. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE PENALTY PHASE

Al though the | ower court granted a partial hearing on this
claim it also partially denied a portion of this claim(PCR
Vol. Il 230-3). The court denied an evidentiary hearing on the
follow ng issues: 1) counsel's failure to provide their experts
wi th sufficient background information; 2) counsel's failure to
present evidence regarding M. Ccchicone's personal hardships; 3)
counsel's failure to present evidence of M. Ccchicone's cocai ne
probl em and 4) counsel's failure to request a special jury
instruction adequately defining the aggravating circunstances
(PGR Vol. Il, 230-3).

1. Failure to provide experts with sufficient background
information
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Al t hough M. Gcchicone was eval uated by several nental
heal th experts pretrial, they had no background information on
M. Qcchicone, and no information about M. QGcchicone's nental
state on the night of the homcides. As a result, they were
easily attacked by the State during cross-exam nation. Had they
been provided with this information, they could have effectively
answered the State's questions on cross-exan nation.

Because of counsel's |l ack of investigation and preparation,
M. Qcchicone's judge and jury were presented with an inconplete
pi cture of M. COcchicone. As a result, he lost the full inpact
of conpelling statutory and nonstatutory mtigating evidence.
Al t hough counsel presented the testinony of several nental health
experts, their lack of necessary background information is
apparent fromthe record. The nental health experts, because of
i nsufficient background information were unable to explain M.
Ccchicone's nental illness and brain damage in the context of his
life history and background. Reasonable investigation would have
resulted in the jury seeing the total picture of M. Ccchicone's
life history, his nental health problens and his significant
subst ance abuse problem This total picture would have presented
the significant statutory and nonstatutory mtigation evidence in
a consistent and rational manner, and woul d have precluded a
sentence of death. A crimnal defendant is entitled to expert
psychi atric assistance when the state makes his or her nental

state relevant to the proceeding. Ake v. klahoma, 105 S. C

1087 (1985). What is required is an "adequate psychiatric
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eval uation of [the defendant's] state of mnd." Blake v. Kenp,

758 F.2d 523,529 (11th Gr. 1985). There exists a "particularly
critical interrelation between expert psychiatric assistance and

mnimally effective representation of counsel.” United States v.

Fessel, 531 F.2d 1278, 1279 (5th Cr. 1979).

Dr. Caddy woul d provide expert testinony concerning M.
Qcchicone's nental state at the tine of the offense. He would
graphically explain how M. CQCcchicone's intoxication affected his
behavi or on the night of the offense. Moreover, he would explain
how M. Qcchicone's nental health problens were aggravated by
personal problens and by al cohol and substance abuse. As Dr.
Caddy opines, at the tinme of the offense M. QOcchi cone was
suffering fromthe conbined effects of organic brain danage,
maj or depression, chronic substance abuse, and rel ated nent al
di sorders. In addition, he was suffering fromthe |lingering
effects of the death of his wife and nother, the abortion, and
the continuing torture that Ms. Gerrity put himthrough.

Counsel failed to investigate, develop, and present this
significant mtigating evidence. As a result, conpelling and
substantial statutory and non-statutory mtigation evidence was
lost. Gven the fact that M. Ccchicone was one vote shy of a
life sentence, this evidence woul d have nmade a difference.

2. Failure to present evidence of Mr. Occhicone's cocaine
use

Counsel failed to investigate M. Ccchicone's increasing use
of cocaine during the tinme period | eading up to the offenses.
Joanna Carrico Parnmenter could also have told counsel of M.
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Ccchi cone's cocaine problem See (Argunent 111, F., 1).

3. Failure to present evidence regarding Mr. Occhicone's
personal hardships

M. Ccchicone's nental, enotional and substance abuse
probl enms were of a |ong-standing nature. Neverthel ess, those
probl ens did not begin to cause any real hardships until M.
Ccchi cone noved to Florida and began having marital difficulties
with his wife, Sharon. His depression and his reliance on
al cohol increased with the deaths of Sharon and his nother. Then
Anita Gerrity canme into his |life, and the enotional roller-
coaster went from borderline to beyond the |ine.

Counsel failed to investigate, develop and present this
conpelling and inportant information to M. QCcchicone's jury.
Just as significant, this information was not given to the nental
heal t h experts.

4. Failure to request special jury instructions

Counsel was ineffective for failing to request speci al
penal ty phase instructions which adequately defined the
aggravating circunstances for the jury's consideration. Counsel
did argue that the aggravating factors did not apply to M.
Ccchicone's case in light of the Florida Suprenme Court's limting
construction of those aggravating factors. However, counsel
shoul d have requested special instructions which incorporated
those limting constructions. Counsel's failure to do so was
unr easonabl e and not the result of a tactical or strategic
decision. This failure was prejudicial to M. CQCcchicone's
defense. See QOcchicone v. Singletary, 618 So. 2d 730 (Fl a.
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1993).

5. Conclusion

M. QOcchi cone shoul d have been granted an evidentiary
heari ng on each of these issues. Counsel's deficient perfornmance
at the penalty phase certainly prejudiced M. Ccchicone,
especi ally when these issues are considered in conjunction with
those in which M. Gcchicone was granted an evidentiary hearing.
(See Argunent |, B.).

CONCLUSION AND RELIEF SOUGHT

Based on the forgoing, the lower court inproperly denied M.
Ccchicone's rule 3.850 relief. This Court should order that his
convi ctions and sentences be vacated and remand the cases for a
new trial, an evidentiary hearing, or for such relief as the

Court deens proper
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