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ARGUMENT IN REPLY

ARGUMENT I
THE LOWER COURT’S RULING FOLLOWING THE
POSTCONVICTION EVIDENTIARY HEARING WAS
ERRONEOUS.
A. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE GUILT PHASE

1. Trial counsel’s failure to establish a voluntary
intoxication defense

Appellee, inits Answer Brief, contends that M. QOcchicone
has not offered any evidence of his level of intoxication at the
time of the murders which could have added appreciably to the
testinony that was adduced at trial.

Appel l ee’ s assertion is erroneous. The testinony presented
by M. Gcchicone at the evidentiary hearing conclusively
established that during the 36 hour period preceding the instant
of fense, M. Qcchi cone engaged in constant al cohol consunption
rendering himintoxicated and unable to form prenmeditation during
t he comm ssion of the offense.

Despite the State's contention, none of this testinony could
possi bly have been "adduced" at trial, especially in light of the
fact that trial counsel not only failed to call any of their own
W tnesses, but they also failed to cross-exam ne any state
W tnesses as to whether they had seen M. Ccchicone drinking at
any relevant point prior to the nurders. Wthout such testinony,
a defense of voluntary intoxication could not possibly be
est abl i shed.

The jury instructions at M. COcchicone's trial stated:



A defense asserted in this case is voluntary
i ntoxi cation by the use of al cohol and/or
drugs. The use of al cohol and/or drugs to
the extent that it or they merely arouse
passi ons, di m nishes perceptions, rel axes

i nhi bitions or clouds reason and judgnent do
not excuse the conmm ssion of a crimnal act.

However, where a certain nental state is an
essential elenment of a crinme, and a person
was so intoxicated that he was incapabl e of
formng that nental state, the nental state
woul d not exist and therefore the crinme could
not be conmm tt ed.

As | have told you, preneditated design to
kill is an essential elenent of the crine of
Murder in the First Degree. Therefore, if
you find fromthe evidence that the Defendant
was so intoxicated fromthe voluntary use of
al cohol and/or drugs as to be incapabl e of
formng a preneditated design to kill, or you
have a reasonabl e doubt about it, you should
find the Defendant not guilty of Miurder in
the First Degree.

(R 841).
To be effective, counsel must present "an intelligent and

know edgeabl e defense.” Cunninghamv. Zant, 928 F.2d 1006, 1016

(11" Gir. 1991). Considering the jury instructions, and the
fact that trial counsel presented no evidence as to M.
Ccchicone's intoxication, it is evident that trial counsel's
"suggestion of intoxication" approach anounted to deficient
performance, in that trial counsel essentially failed to utilize
any defense whatsoever. Had trial counsel presented the
testinmony of Patricia Goddard, Kinberly Connell, Mke Stillwagon,
Lilly Lawson and Cheryl Hoffman, there is a reasonable
probability that the outconme of the trial would have been

different.



Wt hout having heard the aforenentioned testinony, the jury
was |left with no choice but to believe the State’'s cl osing
ar gunent :

Counsel, is trying to suggest that because he
was a heavy drinker and was a viol ent person
and that he was nean to everybody in the
househol d that he was a drunken fool on June
10, 1986. And that Anita Gerrety says he
snmel | ed of al cohol on June 10t of 1986, and
probably snell ed of al cohol every day of the
week.

(R 786).

* k k%

Debra Newel|l testified that she knew him
for three nonths, | think she knew himthe
| east of all the witnesses. And she said,
nost inportantly, she saw himon June 10th,
And she was working in the bar at 1:30 a.m
to 2:30 in the norning, renenbering that this
event occurred, this nurder occurred 4:00
a.m So, she saw hi m about an hour and hal f
or so before the nmurder. He cane in, he
| ooked |i ke he had been sl eeping and we
t al ked.

And as we tal ked he drank. He had
two—she recalls, two vodka and cranberry
drinks.

* k k%

VWhat is inportant, she tells you he wasn't
i ntoxi cated. He wasn’t drunk.

(R 797-8).

* k k%

You know, you heard testinony-you heard a | ot
of adjectives here, sly obsessed,

intelligent. Mny adjectives to describe the
def endant, but you never heard one w tness
who took that stand and said on June 10'" the
def endant was intoxicated. That he was

i ncapable of formng an intent.

(R 816).



Next, Appellee takes issue with the fact that trial counse
knew or reasonably should have known about two of the w tnesses,
Ms. Connell and M. Stillwagon. However, M. Goddard, WM.
Connell's sister and housemate, was interviewed by the Pasco
County Sheriff's Ofice and the Pasco County State Attorney's
Ofice (PCGR Vol VI, 1006). Through diligent investigation,
trial counsel certainly would have becone aware of M. Connell.
Due to deficient attorney performance, trial counsel unreasonably
failed to contact Ms. Goddard, and therefore never becane aware
of Ms. Connell. This failure prejudiced the outcone of M.
Ccchicone’s tri al

Through reasonabl e diligence, trial counsel also would have
beconme aware of M. Stillwagon. In her testinony at the
evidentiary hearing, Cheryl Hoffman established the presence of
M chael Stillwagon at Shooters on the evening of June 9" (PC- R
Vol VI, 1056). Furthernore, Ms. Lawson testified at the
evidentiary hearing that she saw M. Ccchicone | eave the bar on
t he evening of June 9" with M. Stillwagon (PC-R Vol VI, 1039).
Counsel failed to obtain such readily available information from
either Ms. Hoffrman or Ms. Lawson.

Counsel 's highest duty is the duty to investigate and
prepare. \Were, as here, counsel unreasonably fails to
i nvestigate and prepare, the defendant is denied a fair
adversarial testing process and the proceedings' results are

rendered unreliable. See, e.q., Kimmelman v. Mrrison, 477 U.S.

365, 384-88 (1986) (failure to request discovery based on



m st aken belief state obliged to hand over evidence); Henderson
v. Sargent, 926 F.2d 706 (8" Cir. 1991)(failure to conduct

pretrial investigation was deficient performance); Chanbers v.

Arnmontrout, 907 F.2d 825, (8" Gir. 1990)(en banc) (failure to
interview potential self-defense witness was ineffective

assi stance); and Code v. Montgonery, 799 F.2d 1481, 1483 (11th

Cr. 1986) (failure to interview potential alibi wtnesses).
Appel | ee al so argues that trial counsel nmade a strategic
deci sion that, although the attorneys were aware of other
i ntoxi cation evidence, they chose not to present it because of
its cumul ative nature. Yet, contradicting its own argunent,
Appel | ee concedes in its brief that trial counsel were unaware of
M chael Stillwagon and Kinmberly Connell. Additionally, although
Ms. Goddard was interviewed by the State, M. OCcchicone’ s trial
attorneys failed to contact her (PC-R Vol VI, 1000, 1006).
Further, the trial attorneys were apparently ignorant to the fact
that Lilly Lawson and Cheryl Hoffrman, two state w tnesses who
testified at trial, actually saw M. Gcchicone on the day before
the murders (PC-R Vol VI, 1054-7, 1037-41).! Thus, any claim by
Appel l ee that trial counsel nade a strategic decision is
i naccurate, given the fact that the trial attorneys were grossly
unaware of this information
In arguing that M. Ccchicone's trial attorneys nade a

strategic decision not to call any wtnesses at guilt phase with

Trial counsel failed to question either w tness about this
extrenely pertinent, readily available, information.

5



regard to establishing a voluntary intoxication defense, Appellee

also relies on Rose v. State, 675 So. 2d 567 (Fla. 1996), in

which the Court held that, "In light of the strong |likelihood
that the State could have successfully inpeached each of these
W tnesses, it is apparent that there was a reasoned basis for
counsel's decision." |d. at 570.

However, at M. Ccchicone's evidentiary hearing, trial
counsel never expressed any concern that the aforenentioned
W t nesses woul d be subject to inpeachnent. 1In fact, two of the
W tnesses who testified at the evidentiary hearing, Lilly Lawson
and Cheryl Hoffrman, were State witnesses at trial. Thus, the
State's reliance on Rose is m spl aced.

2. Trial counsel’s failure to call experts at the guilt
phase

Appel l ee maintains that trial counsel's failure to call any
experts at the guilt phase was al so based on reasonable trial
strategy. Again, Appellee attenpts to disguise ineffectiveness
as strategy.

One of the "strategic" reasons supplied by trial counsel was
that they reasonably believed it would be nore beneficial to use
the experts in the penalty phase, where counsel thought they at
| east had a chance for a favorable jury recomendation. Al so,
trial counsel did not think that they could credibly offer the
experts at both phases of the trial (PCR Vol V, 792).

These statenents alone verify the ineffectiveness of trial
counsel. First, trial counsel admttedly w thheld expert
testinmony at the guilt phase in order to strengthen their stance

6



at the penalty phase. This action unquestionably prejudiced the
outconme of M. Ccchicone's trial. Expert testinony would have
been effective in establishing that M. Gcchicone was unable to
commt first-degree preneditated nurder. For exanple, as
established at the evidentiary hearing, Dr. Fireman's testinony
woul d have adequately countered virtually all of the evidence of
premeditation that the State presented.?

Secondly, trial counsel was obviously and inexplicably
unaware of the standard penalty phase jury instructions, which
were given at M. Ccchicone's trial:

Your advi sory sentence should be based upon

t he evi dence that you have heard while trying

the guilt or innocence of the Defendant and

evi dence that has been presented to you in

t hese proceedi ngs.
(R 1357). The jury was instructed, by law, to base their
advi sory sentence on guilt phase testinony and penalty phase
testinmony. Therefore, trial counsel's infatuation wth "saving"

the experts for the penalty phase was pointless, because guilt

phase testinony has to be considered at the penalty phase.

Counsel, in not knowng the law failed to "bring to bear such
skill and know edge as [was required to] render the trial a
reliable adversarial testing process.” Strickland v. Wshi ngton,

466 U.S. 668 (1984).
Finally, Appellee’s assertions that trial counsel’s decision
was a strategic one is directly contradicted by the testinony of

M. Boyer. At the evidentiary hearing, M. Boyer testified that,

2See Appellant’s Initial Brief, Argument |.A 2.
7



prior to the beginning of the trial, defense counsel intended to

present witnesses at the guilt phase “[Qnly if we had to do that

to establish the al cohol consunption sufficient to get the

experts on at the penalty phase.” (PGR Vol V, 777) (enphasis

added). M. Boyer nmintained that “the place we wanted them
[experts] to testify was on the penalty phase” (PC-R Vol. V,
774), and that “they weren’'t going to help us out on the guilt
phase, they were all going to come back with he had the intent.”3
(PCGR Vol V, 792). However, during his opening argunent at the
guilt phase, M. Young stated:

You wil|l hear testinony as to the anount
of al cohol he drank, and you will hear
testinony, as |I’msure you already know,
sonebody that drinks a | ot manages to walk a
line. But you will hear testinony as to the
anount of the al cohol that was consuned prior
to the incident, and had been for days.

You will hear testinony froma doctor
telling vyou the affect this has on sonebody’s
operation of his mnd. You will also hear
all the circunmstances, sone Halkitis didn’t
bring out, nost he did, that play into this
situation. And you're going to hear fromthe
doctors that there was no intent to kill M.
or Ms. Artzner.

You're going to hear that this thing
erupt ed—and Dom ni ck was struck on the head
with that broonstick which everybody denies
happened. But you're going to hear fromthe
nurse at the jail and the records reflect the
injury to the head. And you' re going to hear
fromthe doctor, and he’'s going to tell you
sonething like this will set sonmebody off,

SDespite M. Boyer’s statenents, a review of the trial
record verifies that at multiple times during the penalty phase,
trial counsel’s experts indicated that M. Gcchicone did not have
the capacity to formpreneditated intent (R 1043, 1043, 1102,
1104, 1008).



it’s called a suicidal rage.

And the Doctor will tell vou Doninick at
this tine would have shot M. Artzner if it
was Vi deo-taped by the police departnent.

And he's going to tell vyou that is not
prenedi tated intent.

(R 228-9) (enphasis added).

Trial counsel’s actions were not based on strategy.
Conversely, a conplete lack of strategy was evident in that M.
Young’ s openi ng statenent conpletely contradicts M. Boyer’s
testinmony at the evidentiary hearing.* Counsel evidently
informed the jury that specific testinony and witnesses woul d be
forthcom ng when it knew in advance of trial that it would not
deliver on such a promse. As a result, not only did trial
counsel fail to present critical, available lay wtnesses and
experts, but they conpounded the situation by prom sing such

evi dence without any intention of presenting it. See Anderson v.

Butler, 858 F.2d 16 (1st Cr. 1988) (trial counsel’s failure to
call expert psychiatric wtnesses during trial was ineffective
and prejudicial follow ng counsel’s opening statenent indicating
to jury that such wi tnesses would be called, notw thstanding
whet her counsel’s failure to call the w tness al one woul d have
been ineffective.) Counsel’s deficient performance prejudiced

the outcone of the trial

‘M. Boyer considered hinself to be the |ead attorney (PC-R

Vol V, 789), as did M. Laporte (PCR Vol V, 874). It is also
interesting to note that M. Young did not becone involved in the
case until “well after the charges had been filed and the ot her

two attorneys had been involved in a lot of the pretrial
investigations.” (PCGR Vol V, 825).

9



3. Trial counsel failed to call Audrey Hall as a witness

Appel | ee argues that trial counsel nmade a reasonabl e
decision in not calling Ms. Hall as a witness. Although Appellee
and trial counsel have provided nultiple excuses as to why M.
Hall wasn't called, i.e., Ms. Gerrety's testinony, possible
i npeachnent, etc., (PCR Vol V, 784, 840, 860, 880), Appellee's
after-the-fact rationalizations ignores the facts of what
occurred at M. Qcchicone's trial: that the trial attorneys were
adamant in their desire to call Ms. Hall as a wtness after Ms.
Gerrety testified, in order to counter Ms. Cerrety's testinony
(R 615-616). In light of this, it is evident that M.
Ccchicone's trial counsel was deficient in failing to present M.
Hall's testinony, and that had such testinony been presented,
there is a reasonable probability that the jury would have
returned with a second degree nurder conviction.

B. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE PENALTY PHASE

Appel l ee’s contention that the testinony of Anna Montana and
Fat her Ed Lanp woul d have been cunul ative to that of Joanne
Carrico is also erroneous. As denonstrated at the evidentiary
hearing, both witnesses testified to additional mtigating
evi dence that was distinct fromthat of Ms. Carrico.

For exanple, Ms. Montana's testinony portrayed M. Ccchicone
as a human bei ng who cared for his child and who had faith in God
(PCR Vol VI, 982, 984-6). Father Ed Lanp's testinony
denonstrated that M. Occhicone cane to himfor counseling and

was in desperate need of help (PCGR Vol 1V, 624-6). The fact

10



that none of this testinony was ever presented to a jury
constitutes ineffective assistance of counsel. The United States
Suprene Court has held that, in a capital case, "accurate
sentencing information is an indi spensable prerequisite to a
reasoned determ nation of whether a defendant shall live or die
[made] by a jury of people who may have never made a sentencing

decision." Gegg v. CGeorgia, 428 U S. 153, 190 (1976) (plurality

opinion). In Gegg and its conpani on cases, the Court enphasized
t he i nportance of focusing the sentencer's attention on "the
particul ari zed characteristics of the individual defendant."” 1d.

at 206. See also, Roberts v. lLouisiana, 428 U S. 325 (1976);

Whodson v. North Carolina, 428 U S. 280 (1976).

Counsel here did not neet rudinmentary constitutiona

standards. As explained in Tyler v. Kenp, 755 F.2d 741 (11t"

Cr. 1985):

In Lockett v. Onhio, the Court held that a
def endant has the right to introduce
virtually any evidence in mtigation at the
penal ty phase. The evolution of the nature
of the penalty phase of a capital trial

i ndi cates the inportance of the [sentencer]
receiving accurate information regarding the
defendant. Wthout that information, a

[ sentencer] cannot make the |ife/death
decision in a rational and individualized
manner .

Id. at 743 (citations omtted).

Considering the fact that the jury decision was only one
vote shy of a life recormmendation, this mtigating testinony
certainly would have altered the outcone, and the jury woul d have

returned a life sentence recomrendati on.

11



Appel | ee further argues that trial counsel contacted all of
the priests identified by M. QOcchicone, but that none of them
woul d have been hel pful. Therefore, Appellee maintains that
trial counsel made a reasonabl e decision not to call Father Lanp
as a witness. However, in light of the testinony of Craig
LaPorte at the evidentiary hearing, it is apparent that M.
Ccchicone's trial attorneys failed to contact all of the priests
of whom t hey were aware:

Q (by Terri Backhus): The State asked you a
guestion regarding Father Ed Lanp. Are you
certain that Father Ed Lanp was the person
you spoke to at--what did you say it was,
Lady Queen of Peace?

A (by Craig LaPorte): Qur Lady of Queen
Peace. |I'mcertain only because there were
three nanes given to us by M. Ccchicone,
Fat her Madden, whom | spoke with on the phone
and | have a note to that effect, Father Ed
who was at Qur Lady Queen of Peace Church,
and | did go to Qur Lady Queen of Peace
Church and spoke to the priest at that

| ocation. And there was another one which
bel i eve was Fat her Behr or sonething like
that, and I think M. Boyer spoke to that

priest.

Q Do you recall whether that was Father Ed
Lanmp?

A: No. | just renenber it was Father Ed.

that's ny best recollection.

Q Could you take a |l ook at this docunent
and see if that refreshes your recollection
as to which priest it was that you spoke
with.

A Father Ed. It says Father Ed, in

par ent heses O Conner with a question marKk.
Thi s woul d have been a note that | made when
| was speaking to Dom nick

Q@ ay. So that doesn't--that doesn't help

12



you in any way?

A: No. It says Father Ed, Qur Lady Queen of
Peace, off boulevard, and that's where |I went
and spoke to a priest.

Q Ckay. So whonever Father Ed was he was
certainly the one at Qur Lady Queen of Peace?

A: M recollection, yes, ma'am | have a
specific recollection of going to that
church with M. Boyer and talking to
sonebody.

Q Let ne show you another item and see if
that refreshes your recollection as to which
priest it was you spoke wth.

A This reflects that | had i nformati on
about Father Ed at St. Vincent De Paul
Cat holic Church in Holiday.

Q Is that the Father Ed you're referring to
or - -

A I'msure it is because there was only one
Fat her Ed that Dom nick told us about. But
we net himat Qur Lady Queen of Peace Church,
|"mvery certain of that because |I'mvery
famliar with that |ocation.

Q@ Oay. So you're certain that it was
Fat her Lanp you spoke to at--

A No, ma'am | didn't say that. | said |
spoke to a Father Ed; | do not know his | ast
nane.

(T. 157-158) (enphasis added).

Al though trial counsel may have spoken to a Father Ed, it is
apparent fromtheir own notes that they did not speak to the
Father Ed from St. Vincent De Paul. Father Ed Lanp was a priest
at St. Vincent De Paul Church, not Qur Lady Queen of Peace (PC-R
Vol 1V, 623). Through M. LaPorte's own testinony, it is clear

that trial counsel was aware of Father Lanp yet never spoke to

13



hi m about testifying at trial.>®
No tactical notive can be ascribed to an attorney whose

om ssions are based on ignorance. See, Brewer v. Aiken, 935 F. 2d

850 (7" Cir. 1991), or on the failure to properly investigate or
prepare. See, Kenley v. Arnontrout, 937 F.2d 1298 (8" Gir.

1991); Kinmmelman v. Morrison, 477 U S. 365 (1986). See also,

Rose v. State, 675 So. 2d at 567; Hldwin v. Duqgger, 654 So. 2d

107 (Fla. 1995); and Deaton v. Dugger, 635 So. 2d 4 (Fla. 1994).

ARGUMENT II
MR. OCCHICONE WAS DENIED A FULL AND FAIR
EVIDENTIARY HEARING IN VIOLATION OF DUE
PROCESS AND THE SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND THE CORRESPONDING PROVISIONS OF THE
FLORIDA CONSTITUTION.

A. THE LOWER COURT PREVENTED MR. OCCHICONE FROM PRESENTING HIS
CASE DURING THE POSTCONVICTION EVIDENTIARY HEARING BY
REFUSING TO ALLOW THE TESTIMONY OF MULTIPLE MITIGATION
WITNESSES
Appel | ee argues, essentially, that trial counsel fulfilled

their duty to investigate the mtigating circunstances of M.

Ccchi cone’ s background; that M. Occhicone has failed to identify

a specific deficiency in their investigation that led to the

failure to find a nunber of w tnesses; and that the |ower court’s

ruling, which prevented several mtigation wtnesses from

testifying at the evidentiary hearing, was proper. 6

Al so, Father Lanp testified at the evidentiary hearing
that, had he been contacted, he would have been available to
testify in M. QCcchicone’ s behalf at this trial (PCR Vol 1V,
633) .

6Addi ti onal Iy, Appellee asserts that these w tnesses were
(continued. . .)

14



In support of this argument, Appellee cites to a litany of
pages fromthe evidentiary hearing transcript (PCR Vol V, 797,
833-837, 862, 882, 892-5, 917), to establish that each of the
attorneys spoke to famly nenbers and tried to develop life
history mtigation. However, a review of these pages al so
reveals that M. Boyer conceded that M. Laporte was responsible
for the actual famly, and that M. Boyer only spoke to a niece
during the trial (PGR Vol V, 797); that M. Young testified
that his involvenent with the investigation was very mni mal (PC
R Vol V, 835), and that a good part of the investigators’ task
was to go find the mtigation witnesses (PCR Vol V, 861); and
that M. Laporte testified that the investigators spoke to M.
Ccchi cone, but he wasn't present during their discussions with
him (PCR Vol V, 894), and doesn’'t recall if he personally
interviewed any of the witnesses for guilt or penalty phase (PC
R Vol V, 882).

Had trial counsel properly investigated M. COcchicone’s
background for mtigation purposes, they would have known t hat
M. Qcchicone grew up in Carnmel, New York (PC-R Vol. VI, 966),
and that he spent the bulk of his formative years there. This
informati on would have led trial counsel to discover wtnesses
such as Kenny Vol pe, Andy Ki nash, and Brenda Bal zano. Had he
been permtted to testify at the evidentiary hearing, M. Vol pe

woul d have st at ed:

(...continued)
not famly menbers.
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My nane is Kenny Volpe, and | live in

Wbodst ock, New York. | was a friend of
Dom ni ck QGcchi cone when we were both young
adults. Everyone always called him*®“Junior.”

| first met Junior when his famly started
comng up to Lake Carnel for the sumers,
about two years before they noved up
permanently. Junior and | were in about the
sane grade in school

| slept over at Junior’s house several tines
and visited as well. If remenber that
Junior’s father yelled a lot. There was no
interaction between Junior and his
parents—they didn’'t talk but just lived in
the sane house. Junior’s parents weren’'t
interested in getting to know nme or any of
Junior’s friends and didn’t pay nuch
attention to me or to Junior when | was
there. This was very different fromny other
friends’ parents, who tried to interact with
their sons and their sons’ friends.

| remenber going with Junior to New Haven
Connecti cut, where we bother took the Navy
entrance test. | passed it, but Junior
failed the test. This test was not
difficult, and it nmade ne realize that Junior
was really not very bright. | was in the
Navy from 1963 to 1967 and didn’'t see Juni or
at all during that tine.

When | got our of the Navy, | went out with
Junior a few tines and, |ooking back on it
now, | can see that drinking was a rea
probl em for Junior. He drank too nmuch too
often. | renmenber seeing Junior drunk many
tinmes. | also renenber the very poor

j udgment that Juni or had when he had been
drinking and then got in his car to drive.
went with himonce, before | knew better, and
| renmenber that he took a | ot of undue risks
and seened to have no fear when he was
driving drunk—driving too fast and very
reckl essly.

| renmenber that Junior worked at Put nam

Mot ors, where he began as a cl ean-up person
and, with his initiative, wrked his way up
to being a nechanic. | also renenber him
wor king for hinself as a mason, and everybody
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knew he was a hard worker. Being a mason is
hard work, and the general feeling in the
community was that Junior was a good, hard
wor ker and went to work every day.

Despite this hard work, Junior also showed
pretty poor judgnent in other ways. This had
al ways been true of Junior. | renenber that
when we were in school, Junior followed al ong
after kids who weren’t the greatest influence
on him He just didn’t have good sense, and
he often | et others nmake his decisions for
hi m

| don’t remenber ever hearing about or seeing
Junior fighting. He wasn't any kind of
t r oubl emaker

A friend told nme about Junior being on Death
Row a coupl e of years ago. This sanme person
had al so said that he had seen ny obituary in
a local paper, so | didn't know what to
believe. Junior being on Death Row seened
about as likely as hearing about nmy own

death. | was very surprised, to say the
| east, and woul d never think of Junior as
going out to kill someone.
No one on Junior’s defense has ever talked to
me about him before. If they had, | would
have been happy to give this information at
any tine.

Affidavit of Kenny Vol pe, (PCR Vol I, 130-2).

Andy Kinash, a retired police officer and friend of M.
Ccchi cone, woul d have also testified beneficially on M.
Ccchi cone’ s behal f:

My nane is Andy Kinash, and | live in Carnel,
New York. | recently retired after 21 years
as an officer with the Town of Kent Police
Departnent. | ama friend of Dom nick

Ccchi cone. Everybody here in Carnel always
calls him*“Junior.”

| becane friends with Junior when he was in
his early 20's because Juni or was roommates
with nmy partner on the force, Joey Pul eo.
Joey, Junior, and | spent many of our
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eveni ngs together, typically going to bars
and dri nki ng.

At that time, Junior was working as a

bri ckmason, and he was excellent at his work.
Everybody around here still renenbers the
beautiful structures he crafted. |In fact, he
built a bar-b-que at nmy father’s hone, and
after nearly twenty years later, it’s still

t here and working well.

Juni or was never a violent guy. He wasn't

t he kind of person to chall enge anybody. |
remenber he was kind of possessive of wonen
he dated, but it was because he was so afraid
of losing them He was very insecure in his
rel ati onships with wonen. | renenber

hearing, years later, that his wife had died,
and he had sonme bad problens dealing wth her
deat h.

Junior drank quite a bit—every night as far
as | remenber. He was really dependent on
al cohol .

It absolutely took ny breath away when
heard that Junior had been arrested on this
charge. | would never have imagi ned Juni or
using a gun. He was just never at al
violent, and | sure saw nothing |ike that
during the years | knew him

No one has ever tal ked to ne about Juni or
before. If they had, | would have been happy
to tell what | know about Junior and to
testify at any tine.

Affidavit of Andy Kinash, (PC-R Vol I, 133-4).

Further, Brenda Bal zano, a long-tinme friend of M.
Ccchi cone, woul d have also testified in conformty with
post convi cti on counsel’s tender:

Ms. Bal zano woul d state that she has
knowmn M. Ccchicone for over twenty years.
She woul d al so state that he drank every
night, [was] very enotional, tending to
overreact to situations, that he often got
depressed and he sobbed in public when he
drank. Ms. Bal zano further would state that
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M. CQOcchicone was a kind person, a good
friend, he was always doing things for
others. He was kind to his girlfriends and
was an excel |l ent Mason.

Lastly, Ms. Bal zano states the M.
Ccchi cone had attenpted suicide on two
occasions and he had called her and her
husband a few other tinmes after he noved to
Florida threatening to commt suicide from
various things such as life stresses, |oss of
a job and a breakup with his girlfriend,
respectively.

* k k%

Ms. Bal zano would al so state that if she was
call ed she would testify to those events if
she was called in 1986.

(PC-R Vol VI, 974-6).

Had counsel perforned a proper investigation into M.
Ccchicone’s |ife history, these witnesses woul d easily have been
di scovered. Gven the fact that the jury recommendation was 7 to
5, despite the paucity of mtigating evidence that was presented
at the penalty phase’, this additional evidence would Iikely have
resulted in a life recomendation. Although each of these
W tnesses was available to testify at the evidentiary hearing,
the I ower court erroneously denied the adm ssion of their
testinmony.® This matter should be remanded to the | ower court

for a full and fair evidentiary hearing, and thereafter

sentencing relief must issue.

‘At the penalty phase, counsel presented one |ay witness,
Joanne Carrico, a friend of M. Ccchicone’s fromFlorida (R 929-
956), two corrections officers (R 905, 915) and three expert
W t nesses.

8See Appellant’s Initial Brief, Argunment IIl.A
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B. THE LOWER COURT ERRED IN ALLOWING THE POSTCONVICTION STATE
ATTORNEY TO TESTIFY AT THE EVIDENTIARY HEARING

Appel lee relies significantly on Scott v. State, 717 So. 2d

908 (Fla.) to support its position that it was perm ssible for
the prosecutor, M. Halkitis, to testify at the evidentiary
heari ng. However, the facts of this case are distinguishable
fromthose of Scott, in which the Court held:

Wil e Rul e Regul ating the Florida Bar 4-
3.7 prohibits a awer fromacting as an
advocate and witness in the sane trial, a
purpose of the rule is to prevent the evils
that arise when the | awer dons the hats of
both an advocate and witness for his or her
own client. Such a dual role can prejudice
t he opposing side or create a conflict of
interest. These concerns are not inplicated
in the present case where the state attorney
was called as a witness for the other side on
a Brady claimin a postconviction evidentiary
hearing before a judge.?®

Scott, 717 So. 2d at 910 (enphasis added).
Here, the state attorney was not called as a wtness by M.
Ccchicone in relation to a Brady claim Rather, M. Halkitis

called hinmself as a rebuttal witness to contradict the testinony

SAppel lee, in its Answer Brief, partially quotes Scott as
saying that any contrary result would “bar many trial |eve
prosecut ors—who may be the nost qualified and best prepared
advocates fromthe State-fromrepresenting the State” in
postconviction evidentiary hearings. 717 So. 2d at 910, 911
Appel | ant contends, however, that a conplete reading of the quote
is necessary in order to fully convey this Court’s holding: “To
hol d otherwi se or this issue would bar many trial |eve
prosecut ors—who may be the nost qualified and best prepared
advocates fromthe State-fromrepresenting the State in a Brady
claimin a subsequent postconviction evidentiary hearing.” 1d.
at 911 (enphasi s added).
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of Dr. Mussenden (PC-R Vol VII, 1260).% |In doing so, M.
Hal kitis was acting as both an advocate and w t ness.

M. QOcchi cone was unquestionably prejudiced by M. Halkitis’
testinony, as evidenced by the lower court’s explicit reliance on
this testinony to deny his claimof ineffectiveness of counsel:

I n Paragraphs 38 through 42 of daimll,
t he def endant assigns as evi dence of
i neffectiveness of trial counsel, the failure
of trial counsel to present expert testinony
regardi ng the defendant’ s extensive use of
al cohol and drugs and the effect that it may
have had upon him

* k k%

When Dr. Mussenden was called as a w tness
during the hearing on this notion, he
initially clains not to have known nmuch of
the testinony about the extent of the
defendant’s drinking and the depth of the
defendant’s di smay over his breakup with
Anita Gerrety. Dr. Missenden indicates that
trial counsel never spoke to him except at
his deposition. This testinony on the part
of Dr. Mussenden is contradicted by the
testinony of Assistant State Attorney M chae
Hal kitis who indicates that he sent
depositions to Dr. Mussenden and had
conversations with himof these topics.

(PCGR Vol 1V, 602) (enphasis added).

Appel  ant submts that the | ower court’s reliance on the
postconvi ction prosecutor’s testinony, which relates directly to
the credibility of a significant witness on an inportant claim
for relief, is not the type of perm ssible prosecutorial/wtness

testinony that this Court envisioned in Scott. Therefore, M.

M. Halkitis was permtted to testify despite his presence
at the hearing after M. Qcchicone had invoked the Rule (PC-R
Vol VI, 1260).
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Hal kitis’ testinony should be stricken, and this case should be
remanded back to the lower court to evaluate this claimwthout
the taint of such testinony.

ARGUMENT III

THE LOWER COURT ERRED IN SUMMARILY DENYING
MERITORIOUS CLAIMS WITHOUT THE BENEFIT OF AN
EVIDENTIARY HEARING.

A. THE STATE KNOWINGLY PRESENTED FALSE EVIDENCE AND FAILED TO
DISCLOSE EXCULPATORY INFORMATION IN VIOLATION OF MR.
OCCHICONE’S RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AS
WELL AS THE CORRESPONDING PROVISIONS OF THE FLORIDA
CONSTITUTION.

1. The State’s withholding of material witnesses and
evidence relevant to the Defendant’s state of mind at
the time of the offense

Appel | ee argues that a thorough review of Appellant’s
all egations clearly denonstrates that the | ower court’s reasoning
in denying this claimwas correct. In denying an evidentiary
hearing on this issue, the lower court based its finding, in
part, on the fact that:

Second, the State Attorney notes attached by
Def endant appear to be the prosecutor’s trial
preparation notes as the comments therein of
“need as a wtness” or “don’t need as a

W tness” indicate. The notes do not contain
signatures or approvals by the w tnesses of
the statenents to whomthey were attri buted.
As such, this type of material is generally
not subject to discovery or disclosure, and
is therefore not evidence of prosecutorial

m sconduct .

(PCR Vol 11, 223) (citation omtted).

Recently, in Young v. State, 1999 W. 394889 (Fla.), this

Court addressed a simlar issue when the |lower court, in denying
an evidentiary hearing for postconviction relief, stated:
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Def endant all eges that the State failed to

di sclose its inpression of Trooper Brinker’s

strength as a witness as reflected in the

prosecutor’s personal interview notes, and

the prosecutor’s specific preparations for

trial, including its purpose for interview ng

W tnesses at the “range.” This Court finds,

however, that such information does not

constitute the type of evidence envisioned by

Br ady.
Id. at 6. This Court disagreed with the |ower court’s order and
held that, “[We find that the trial court’s decision that the
state attorney notes of wtness interviews were not Brady
material was error.” |d.

In light of this decision, it nust follow that the | ower
court’s reasoning in the instant case was al so erroneous, and
that, although the attorney notes were nade in preparation for
trial and were not signed by witnesses, they do in fact
constitute Brady-type material.

2. The State’s failure to disclose a deal with a key
prosecution witness

Initially, Appellee coments that, with regard to M.
Ccchicone’s Brady allegations, the |ower court’s reasoning in
summarily denying the claimwas correct. Apparently, Appellee
concurs with the lower court’s rationale that “Baker’s testinony
that no deal was made is not material or crucial as Defendant
argues, but nerely collateral to Defendant’s case because it
relates to Baker’s credibility only.” (PCGR Vol |1, 225).

As this Court recently noted in Young v. State, 1999 W

HAppel l ant maintains that to the extent that trial counsel
coul d have discovered this deal, trial counsel was ineffective.

23



394889 at 3, “In the third prom nent case on the way to current
Brady law, United States v. Bagley, the Court disavowed any
di fference between excul patory and i npeachnment evidence for Brady
purposes...” Thus, despite the |lower court’s assertions,
i npeachnent of Baker’'s credibility is, in fact, material to a
Brady claim

Further, in summarily denying this claim the |ower court
held that there were several nore damagi ng statenents of
prenedi tati on made by Defendant to other w tnesses who testified
at trial (PGR Vol 11, 226). However, upon a review of the
expert testinony presented at the evidentiary hearing, it has
been denonstrated that these other statenments were not evidence
of premeditation (PC-R Vol VII, 1152-3, 1232).1

Finally, Appellee makes an additional argunent, that the
“deal ” as described in the 3.850 notion is not in any way
i nconsistent with Baker’s testinony at trial. Appellee overl ooks
one significant fact, that Baker specifically denied having a
deal at trial

Q Were any prom ses nade to you by anyone
in law enforcenent to get you to testify
agai nst the Defendant?
A No.

(R 583).

In its ruling denying an evidentiary hearing, the | ower

2Dr . Mussenden stated, “I see that nore as an al coholic
just tal king tough and saying things that he personally could
never cope with directly; as opposed to verbally confronting
sonmeone he would talk to everyone. Displacenent of his anger.”
(PC-R Vol VII, 1152).
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court even conceded that a deal had in fact been nade (PC-R Vol
1, 225), despite testinony at trial to the contrary. Thus,
Appel l ee’ s argunent is m spl aced.

CONCLUSION

Based upon the foregoing argunents and upon the record, M.
Ccchicone respectfully urges this Court to vacate his convictions
and sentence, and to remand the case for a newtrial, for an
evidentiary hearing, or for such other relief as the Court deens
pr oper .
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