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STATEMENT OF THE CASE

On May 21, 1996, a Lee County grand jury returned an indict-
ment char gi ng Kevi n Don Foster (Appellant), Christopher Paul Bl ack,
Derek Shields, and Peter Edward Magnotti with the preneditated
mur der of Mark Schwebes by shooting himwith a firearmon April 30,
1996. (Vol. I, pp. 6-7)

Anmong the pretrial notions Appellant filed, through counsel,
were 12 notions for change of venue, and notions to sequester the
jury during voir dire and trial, all of which were denied. (Vol. I,
pp. 15-Vol. 11, p. 423, Vol. I1l, pp. 426-531, 537-548, 574-575,
577, 578-580, Vol. IV, pp. 584-612, 618-646, 651, 681-765, 766- Vol .
V, p. 799, Vol. V, pp. 803-826, 841-883, Vol. VI, pp. 887-928, 962-
967, 1003, 1016, Vol. VI, pp. 1026-1028, 1032-1040, Vol. IX p.
1197)

This cause proceeded to a jury trial with the Honorabl e | saac
Anderson presiding. (Vol. XII, p. 1-Vol. XXIll, p. 2117)
| medi ately before the trial began, the State offered to allow
Appel lant to plead guilty to the indictnent pending in this case,
and to all charges pending in a separate information, in exchange
for a life sentence for the instant hom cide, and a consecutive
sentence of 44 years in the other case. (Vol. X II, pp. 9-10)
Appel l ant declined the offer, and the State withdrew it. (Vol.
X1, p. 10)

The guilt phase of Appellant's trial was held on March 3-6 and
March 9-11, 1998. (Vol. Xill, p. 10-Vol. XXI'l, p. 1890) During the

trial, Appellant renewed his notions for change of venue and



notions to sequester the jury, and noved for a mstrial due to
publicity during the trial, all to no avail. (Vol. XVIIl, pp. 959,
960, 967, Vol. XVIII, pp. 1132-1133, Vol. XI X, pp. 1235-1236, 1239-
1241, Vol. XX, pp. 1567, 1570, Vol. XXI, p. 1776) Appel l ant' s
counsel also stating that he was not accepting the jury, citing the
"far too pervasive publicity" to which the jurors had been exposed.
(Vol . XVIIl, p. 967)

On March 11, 1998, Appellant's jury returned a verdict finding
him guilty of first degree preneditated nurder. (Vol. VIII, p.
1059, Vol. XXI'l, p. 1886)

Appel | ant subsequently filed several additional notions for
change of venue, with no success. (Vol. IX, pp. 1157-1178, 1187-
1196, 1202-1210, 1212, Vol. X, pp. 1226-1230, Vol. X, pp. 1325-
1448)

Penalty phase was held on April 9, 1998. (Vol. XXIII, pp
1891-2117) After receiving additional evidence fromthe State and
the defense, Appellant's jury returned a death recommendati on by a
vote of nine to three. (Vol. X p. 1239, Vol. XXIll, p. 2114)

A Spencer! hearing was hel d before Judge Anderson on May 28,
1998. (Vol . XI, pp. 1294-1319)

On June 17, 1998, Judge Anderson sentenced Appellant to die in
the electric chair, finding two aggravating circunmstances (that the
capital felony was commtted for the purpose of avoiding or
preventing a lawful arrest or effecting an escape fromcustody and

was col d, cal cul ated, and preneditated), and di scussing several

! Spencer v. State, 615 So. 2d 688 (Fla. 1993).
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statutory and nonstatutory mtigating circunstances. (Vol. XIl, pp.
1452-1473, 1475-1486)
Appel lant's notice of appeal to this Court was tinely filed on

June 30, 1998. (Vol. XII, pp. 1489-1490)



STATEMENT OF THE FACTS

Quilt Phase--State's Case

Around 11:30 p.m on April 30, 1996, Theresa Spees and Leona
Rendzi ni ak, residents of Pine Manor in Lee County, heard two shots.
(Vol . XVI'l, pp. 994-996, 999, Vol. XViII, p. 1003) A car with a
very loud nuffler left the area. (Vol. XVII, pp. 996, 1000, Vol.
XVI11, pp. 1004-1006, 1008-1009) Rendziniak heard a | ady hol |l ering
t hat sonebody was shot, and she called 911. (Vol. XVIll, pp. 1003-
1004)

When Corey Younger of Lee County Energency Medical Services
arrived at Mark Schwebes' residence on Cypress Drive at 11: 37 p.m,
he found Schwebes |ying face down in the doorway. (Vol. XVIII, pp.
1013, 1015, 1017-1018) He had an obvious wound to the right

buttock and a massive wound to the face and right side of the head.

(Vol. XVIIl, p. 1018) He had no pul se, no breathing, no signs of
l[ife. Vol. XVIII, pp. 1019, 1022, 1024, 1082-1083) Schwebes was
conpl etely unconscious and clinically dead. (Vol. XVI1I1, pp. 1024-
1025)

John d owacki, a deputy with the Lee County Sheriff's
Department, arrived shortly after EMS and put up crinme scene tape.
(Vol . XVII, pp. 985-987, Vol. XViIl, p. 1019)

An autopsy performed on May 1, 19962 reveal ed that Mark

Schwebes di ed from shotgun wounds to the head and pelvis. (Vol.

2 The autopsy was perfornmed by Dr. Wallace Graves, however,
Graves had retired prior to Appellant's trial, and Dr. Carol Huser
testified as to the results of the autopsy and the cause of death.
(Vol XVill, pp. 1055-1056, 1075-1084)

4



XVII11, pp. 1027-1028, 1054, 1078) The head wound woul d have kil l ed
hi mi nstantaneously. (Vol. XVill, p. 1083)

Richard Joslin with the crine scene unit of the Lee County
Sheriff's photographed the body and gathered itens of evidence at
Schwebes' residence, including spent casings fromtwo .12 gauge
shot gun shells, and small netallic objects consistent with pellets
froma shotgun cartridge. (Vol. XVIll, pp. 1031-1039, 1043, 1047-
1050) No |atent fingerprints were found on the casings. (Vol
XVIll, pp. 1037-1039, 1073) On the front passenger seat of
Schwebes' Bronco Il that was parked in front of his duplex
apartnment, there was a blue plastic Wal-Mart bag that contained
gl oves and canned goods. (Vol. XVilil, p. 1029-1031, 1064-1066)
Also on the seat were a stapler and a fire extinguisher. (Vol
XVII1, p. 1064, 1066)° There was no physical evidence there that
connected Appellant with the crine scene. (Vol. XVill, p. 1070)

Joslin also attended the autopsy and received small netallic
itens renoved from Schwebes' head and pelvic region. (Vol. XViII
pp. 1054-1058)

The other three persons indicted with Appellant testified
against himat his trial. (Vol. XVIIl, pp. 1085-1157, Vol. XI X, pp.
1279-1363, Vol. XX, pp. 1447-1566) Peter Magnotti entered into a
pl ea bargain in which he pled guilty to conspiracy to commt first

degree murder and various RICO crines in return for a 32-year

3 The fire extinguisher, cans of food, and plastic bag were
processed for fingerprints; latent prints found on the fire
extingui sher were insufficient for conparison, and no | atents were
found on the other itenms. (Vol. Xl X, pp. 1364-1369)

5



prison sentence, and was required to testify for the prosecution.
(Vol . XVIIl, pp. 1086-1087, 1135) Christopher Paul Black pled to
first degree nmurder and other charges in return for a life
sentence. (Vol. XX pp. 1279-1280) Li ke Magnotti, his bargain
required himto testify for the State at Appellant's trial. (Vol.
XIX, p. 1280) Derek Shields simlarly pled guilty to first degree
murder and other crines in return for a life sentence for the
murder. (Vol. XX, pp. 1447-1448)

According to Magnotti, who said he was Appellant's best
friend, he, Appellant, and Bl ack fornmed the Lords of Chaos on April
13, 1996. (Vol. XVill, pp. 1086-1088)* The purpose of the group
was "to go around Fort Mers just destroying whatever [they]
could.” (Vol. XVIll, p. 1088)° Shields, Christopher Burnett, and
Thomas Torrone subsequently becane nenbers. (Vol. XViIl, p. 1088)¢
Appel | ant t hought up the nanme for the group, while Magnotti cane up
with a synbol and wote a "Declaration of War." (Vol. XVIIlI1, pp.
1088- 1089, 1136) It was Appellant's idea for nenbers of the group

to have secret code nanes. (Vol. XVIII, p. 1089) Appellant's nanme

4 Christopher Black testified that the organization was forned
the evening of April 12, 1996. (Vol. XI X, p. 1281) Derek Shields
testifiedit was fornmed on April 16, 1996. (Vol. XX, pp. 1448-1449)

51In his testinmony, Thonmas Torrone said the goal or m ssion of
the Lords of Chaos was to "cause havoc across Fort Myers and to
grab headlines.” (Vol. XI X, p. 1243) Derek Shields testified that
its purpose was to "[c]ause chaos and destruction.” (Vol. XX p.
1450) Christopher Burnett testified that the goal of the group was
"to performcrimnal acts, vandalism destruction.” (Vol. Xl X, p.
1199)

6 Burnett testified that Appellant once said that if anyone
tal ked about the activities of the Lords of Chaos, they would be
killed. (Vol. XIX, p. 1199)



was "God." (Vol. Xvill, p. 1089) Magnotti's was "Fried." (Vol
XV, p. 1089)

On April 30, 1996 at approximtely 4:00, Magnotti, Appell ant
and others went to the Edison Mall. (Vol. XViIl, pp. 1089-1090,
1138) Appellant instructed Thomas Torrone and Chri st opher Burnett
to steal a license plate froma vehicle in the mall parking |ot,
and it was placed into the trunk of Derek Shields' car. (Vol
XVII1l, p. 1091) The group ate at Taco Bell, then went to the hone
of Brad Young. (Vol. XVill, p. 1092) They decided to go to
Ri verdal e H gh School to break wi ndows out of the auditorium (Vol.
XVII1, p. 1093)7" There was a band function at the school; people
were just leaving. (Vol. XViII, p. 1094) After everyone left,
Magnotti, Torrone, Christopher Black, and Appellant entered the
school, where they stole staples,® canned goods, and a fire
extingui sher to use to break windows. (Vol. XVIIIl, p. 1094) They
set these itens down by a pay phone outside the auditorium (Vol.
XVI1l, p. 1095) Derek Shields, Brad Young, Russell Ballard, and
Chri stopher Burnett renai ned outside the school, watching. (Vol
XVIHT, p. 1095) Magnotti noved his car across the street to
Ri verdal e Shores to get it out of sight. (Vol. XVilIl, p. 1095)
After Magnotti parked, while Bl ack and Torrone were standi ng at the

pay phone, a dark blue sport utility vehicle pulled up and bl ocked

" Christopher Black testified that he later |earned that they
were also going to burn the school, and that Appellant had a
contai ner of gasoline wwth him (Vol. Xl X, p. 1283)

8 Christopher Black referred to a "stapler"” (rather than
"staples,” being taken (Vol. XX, p. 1350), and Tom Torrone
referred to "staplers” in his testinmony. (Vol. XI X p. 1248)

7



Magnotti's view of the two. (Vol. XVIII, p. 1096) Appellant ran
from behind one of the stone columms at the school, across the
street toward Magnotti and the others. (Vol. XVIII, p. 1096) The

SWV stayed parked in front of Black and Torrone for alittle while,

then drove away. (Vol. XVIiIIl, p. 1096) Black and Torrone wal ked
across the street to join the others. (Vol. XVIII, p. 1096) Bl ack
was very angry. (Vol. Xvill, p. 1098) He said that the band

teacher, M. Schwebes, had caught themwth gloves and the stolen
articles and taken them and said he was going to turn theminto
the canpus policeman the next norning. (Vol. XVilIl, p. 1098)°
Bl ack said, "He has to die." (Vol. XVIIIl, p. 1098) Appellant "got
excited, he felt it could be done, [they] could pull that off."
(Vol . XVIIll, p. 1098) Black wanted to foll ow Schwebes i medi ately,
but Appellant said it was too | ate, he was al ready gone, they could
find his address fromthe phone book. (Vol. XVIII, p. 1099)° The
group went to Wnn Di xi e, and were abl e to obtain Schwebes' address
by calling information. (Vol. XViIIl, p. 1099) Magnotti left the
group for awhile, but eventually rejoined them at Appellant's
house. (Vol. XVI11, pp. 1100-1101) He found Appell ant, Bl ack, and
Shi el ds congregated around the living roomtable, with a road map

spread out in front of them (Vol. XVIIl, p. 1102) Magnotti did

® Testinmony as to what Black said was admitted over defense
hearsay objections. (Vol. XVIIIl, pp. 1096-1098)

10 Derek Shields testified that Appellant did not want to
foll ow Schwebes i medi ately because "he wasn't ready, he didn't
have his gun."” (Vol. XX, p. 1461)

11 Derek Shields testified that he did not see anyone with a
map at Appellant's house, but they a map was | ater consulted in the

8



not see anyone else in the house, where Appellant's nother, Ruby
Foster, and sister, Kelly Foster, also lived, but he believed Ruby
and Kelly were there. (Vol. XVIIIl, pp. 1102-1103, 1143)!2 They
formul ated a plan i n which, upon arriving at Schwebes' house, Derek
Shi el ds woul d knock on the door and Appel | ant woul d shoot Schwebes
with a shotgun. (Vol. XViIl, pp. 1103-1105) The four of them who
felt they "were the four nost intelligent and capable of the
group[,]" got into Shields' Cavalier, which had a bad nmuffler.
(Vol . XVI11, pp. 1105-1107) Appellant had a ski mask, sone gl oves,
and a .12 gauge stainless steel shotgun with a black stock and
bl ack punp. (Vol. XVill, p. 1106) On the way to Schwebes' house,
Appel I ant was "acting really sullen, angry.” (Vol. XVIIIl, pp. 1107-
1108) Magnotti's opinion was that "he was psyching hinself up for
the kill."™ (Vol. XVvilIl, p. 1107) Appel I ant began singing a
variation of the song "Santa Claus is Comng to Town." (Vol. XVIII,
p. 1108) They | ocated Schwebes' residence and identified the car
infront as being the sane Bronco they had seen at the hi gh school.

(Vol . XVIIl, pp. 1108-1109) They went to a store and changed the

car when they were | ooking for Schwebes' residence. (Vol. XX pp.
1498-1499)

12 Christopher Black testified that he did not see Ruby or
Kelly Foster there that night, and, to his know edge, they were not
at home; however, he remained in only one room of the house, the
living room He also nentioned that he believed Appellant had to
disarm the burglar alarmin order to enter the house. (Vol. X X
pp. 1291-1292, 1330) Derek Shields testified that he saw Appel -
lant's nother's car and his sister's car at the house, but he did
not see Ruby or Kelly Foster. (Vol. XX, pp. 1465-1466)

9



license plate to the one stolen earlier at the mall, then returned
to Schwebes' residence. (Vol. XViIl, pp. 1109-1111)*¥ On the way,
Appel | ant | oaded t he shotgun with two green shells. (Vol. XVII1I, p.
1111) Chris Bl ack, who had been naki ng jokes on the way, parked
the car at a stop sign in front of the house, and Shields and
Appel l ant exited the vehicle. (Vol. XVIIIl, pp. 1110, 1114, 1145)
Appel I ant was wearing a bl ack ski nmask, gl oves, and a dark jacket,
and carrying the gun. (Vol. XVill, p. 1114) They went around the
front of the house, out of Magnotti's sight. (Vol. XVIII, pp. 114-
1115) He heard two shots, then saw Shields running down the
driveway, followed by Appellant. (Vol. XVIII, pp. 1114-1115)% They
junped into the car, slamred the doors, Appellant threwthe shotgun
on the floorboard in the back seat, and yelled, "Go." (Vol. XVIII,
p. 1116) Shields was shaking, nervous, appeared sick; Appell ant
seened excited. (Vol. XVIIIl, p. 1117) After driving a short whil e,
t hey stopped to change the tag, throw ng the stolen one into sone
bushes. (Vol. XViIl, p. 1117)'® They stopped at a gas station

where Magnotti filled the tank for Shiel ds and bought

13 Derek Shields testified that, when they were at the high
school, he had thrown away the stolen |icense plate, but went back
later toretrieve it, at Appellant's direction. (Vol. XX pp. 1464-
1465)

4 According to Derek Shields, Appellant was holding the
shot gun, ainmed at the door, when Shields knocked on it. (Vol. XX
pp. 1475-1476) Schwebes opened the door and said, "May | help
you?" (Vol. XX, p. 1476) Shields ran. (Vol. XX, p. 1476) He then
heard Schwebes say, "Wo?" and heard a gunshot, then another one a
few seconds later. (Vol. XX, p. 1476)

15 Christopher Black testified that Appellant "w ped finger-
prints" fromthe tag before tossing it in the "wods." (Vol. XX
pp. 1300, 1345)
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sodas. (Vol. Xvill, p. 1117) \While they were driving, Mgnotti
asked what happened. (Vol. XVIl11, p. 1117) Appellant did not want
to upset Shields, and "so he said it very quietly, raised his hand
inthe mddle of his face and off to the side and said gone." (Vol.
XVITT, pp. 1117-1118) Appellant said that he al so "shot himin the
ass[,]" that "after he shot himin the head the body curled up into
a fetal position and it was just pointing up at him" (Vol. XVIII,
p. 1118)16

It was close to mdnight when the four arrived back at

Appel lant's house. (Vol. XVill, p. 1118) Bl ack was supposed to
receive credit for the killing because it was to nmake sure he woul d
not get into trouble as one of the Lords of Chaos. (Vol. XVIiIl, p.

1119) To celebrate a job well done, they "got into a big group
hug." (Vol. XVIll, p. 1119)

Appel l ant told Magnotti that he had used the shotgun to kil
Schwebes because it would | eave no ballistic traces; there was no
rifling to score the bullets and identify them back to that gun
(Vol . XVIIl, p. 1121)

Anmong ot her things, Derek Shields testified that Appell ant
said prior to the killing of Schwebes that he had to kill him so
that Chris Black and Tom Torrone would not be turned in to the
police. (Vol. XX p. 1460) Shields also testified that the concern
about being reported to the school resource officer "[h]lad to do

with the exposure of the Lords of Chaos." (Vol. XX p. 1461)

16 According to Derek Shields, when Magnotti asked if Schwebes
was dead, Appellant gave a little chuckle and said, "'[H e sure the
hell ain't alive."" (Vol. XX, p. 1477)
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The next day at Riverdal e Hi gh School, Magnotti told Lauriano
Espino what he had done; Magnotti was "mldly" |aughing and
braggi ng about it. (Vol. XVIlI, pp. 1150-1151)

That evening, Appellant, Black, and several others were at
Bradl ey Young' s apartnent when news of the Schwebes killing cane on
the television. (Vol. XX, pp. 1305-1306) Appellant junped up,
admtted he was the one who did it, and, according to Young, "was
hooti ng and hol |l eri ng and braggi ng about the event that had taken
place.” (Vol. Xvill, p. 1187) Black testified that Appell ant
descri bed the shooting, saying that after Shields knocked on the
door, Schwebes opened it, and Shields ran. (Vol. XX p. 1306)
Appel  ant | ooked at Schwebes in the face. (Vol. XIX p. 1306)
Schwebes started to turn, and Appellant ainmed at his right eye and
shot, and when it hit, there was nothing but a red cloud. (Vol
XI X, p. 1306) Schwebes flipped in the air, spun around, and | anded
inafetal position. (Vol. XIX, pp. 1306-1307) Appellant chanbered
the second round, shot Schwebes "where his leg neets his ass.”
(Vol . XI X, p. 1307) Bl ack described Appellant's attitude as he was
saying these things as "jovial." (Vol. XIX p. 1307) Appellant
"was sayi ng he was | aughi ng when he cane back." (Vol. XI X, p. 1308)

Magnotti was arrested on May 3, 1996; Appellant was arrested
that same night. (Vol. XVI1l, p. 1086) At that time of Magnotti's
arrest, the shotgun was in the trunk of his car, as were his ski

mask, gl oves, and newspaper clippings. (Vol. XVIlI, pp. 1121-1122)
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A fingerprint lifted fromthe shotgun matched Appellant's

right ring finger. (Vol. XX, p. 1403-1404) Awprint lifted fromthe

box of | atex gl oves al so matched one of Appellant's prints, as did
a print on the newspaper. (Vol. XX, pp. 1404-1406) Chri stopher
Burnett's fingerprints were al so found on the newspaper, and Peter
Magnotti's prints were found "[a] nunber of times on one object.”
(Vol . XX, pp. 1410-1411)

The spent shotgun shells that were recovered at Schwebes
residence had at one time been chanbered and extracted from the
Mossberg shotgun found in Magnotti's car, but the State's expert
could not say whether they had actually been fired from that
weapon. (Vol. XX, pp. 1422-1423, 1432) The spent shells were of
t he type that contai ned nunber one buckshot, which is normally used
for | arge game such as deer or wld pigs. (Vol. XX, pp. 1416-1417,
1420)

Approxi mately six or six and one half nonths after their
arrest, Appellant and Magnotti had a conversation in jail during
whi ch Appellant said that he did not want Tom Torrone to testify
agai nst hi mand nade a gesture which Magnotti assumed neant he was
goi ng to have soneone kill Torrone. (Vol. XVIIIl, pp. 1125-1126)

Appel I ant al so approached Magnotti about the possibility of
wor ki ng together for an alibi. (Vol. XVill, pp. 1127-1130) And
Magnotti received an "anonynous letter" from Appellant's nother

w th a newspaper clipping, and she was asking Magnotti to tell his
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| awyer to contact her and tell her where he really was on the night
of April 30. (Vol. XViIl, pp. 1128-1130)%
Qui It Phase--Appellant's Case

Appel | ant presented nine witnesses in his defense. (Vol. XX, p.
1577-Vol . XX, p. 1725)

James Voorhees and Rodney Thibia testified that Appell ant
worked at his job wth Ken Bunting Carpentry (where he was an
excel l ent worker) on April 30, 1996. (Vol. XX, pp. 1577-1578, 1583,
1585, 1588) They normally knocked of f work about 3:15 or 3:30, and
dr opped Appellant off at his house 45 mnutes to an hour thereaf-
ter. (Vol. XX, pp. 1579, 1581, 1586, 1587) Appellant did not work
on May 1, 1996, as he had to see his lawer. (Vol. XX, pp. 1578-
1580, 1585, 1587) He did work the rest of the week, Thursday and
Friday. (Vol. XX, p. 1580, 1587) Attorney Richard Fuller confirned
that Appellant cane into his office on the norning of May 1, 1996
to discuss his case involving a suspended driver's |license. (Vol.
XX, pp. 1640-1641)

Toni Smth testified that her husband bought a four-wheel er
[ apparently some type of all-terrain vehicle] fromRuby Foster, and
t hat Appellant and two of his friends helped load it ontoatrailer
at the Foster residence about 9:00 on April 30, 1996. (Vol. XX,
pp. 1607-1609, 1619)

Kelly Foster, Appellant's sister, saw Appellant in the yard

when she arrived honme from school at approximately 9:30 on April

7 Derek Shields testified that, after they were arrested,
Appel lant told Shields that his (Appellant's) nother would conme up
wth an alibi for him (Vol. XX, p. 1479)
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30, 1996. (Vol. XX, p. 1709-1710) Kelly did not see him | eave
after that. (Vol. XX, p. 1709, 1711) She was up until 4:00 a. m
doi ng schoolwork. (Vol. XXI, pp. 1711-1712)

Ruby Foster, Appellant's nother, testified that Appellant
call ed her at her pawn shop after he got honme fromwork at 4: 30 on
April 30, 1996. (Vol. XX, pp. 1651-1653) He was honme when Ruby
arrived around 9:00. (Vol. XXI, p. 1654) After | oading up the four-
wheel er, Appellant canme in the house a little before 9:30. (Vol.
XXI', pp. 1654-1655) Ruby went to the Smths with the four-wheeler
at 9:45. (Vol. XXI, p. 1655) Wen she returned honme about 11: 04 or
11: 05, Appellant was there. (Vol. XXI, p. 1656) She and Kelly went
to Crcle K, Appellant was there when they returned at approxi-
mately 11:20, and Ruby never saw him | eave the house. (Vol. XX,
pp. 1656, 1661)

Both Ruby and Kelly recalled seeing sone of Appellant's
friends at the house that night, but they were not sure who was
there. (Vol. XX, pp. 1710-1711, 1655, 1678-1679)

Beginning on May 5, Ruby and Kelly went over the cal endar
trying to recreate events that had occurred, at the suggestion of
Attorney Richard Fuller. (Vol. XXI, pp. 1671-1674, 1682-1683)

Christina Jones testified that she spoke with Appel |l ant on the
t el ephone from approxi mately 11:30-12:00 p.m on April 30, 1996.
(Vol . XXI, pp. 1622-1623, 1632-1633)

Lorri Smth testified that Appellant called her twi ce on April
30 to wish her happy birthday. (Vol. XX, pp. 1694-1695) He |eft

a nessage on her answering machine shortly after 11:00, then call ed
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her again a little after mdnight; it could have been as |ate as

12:15 or 12:20. (Vol. XX, pp. 1694-1695, 1699-1700, 1705-1706)

@Quilt Phase--State's Rebuttal
The State put on three short rebuttal wtnesses after

Appel I ant presented his case. (Vol. XXI, pp. 1730-1752) The final
w tness, Rebecca Mgnotti, Peter's nother, testified about a
t el ephone conversation she had with Ruby Foster, in which Ruby
i ndi cated that she and Kelly (Foster) and sone others would testify
that Peter spent the night of April 30 at Kevin Foster's house,
where they lay on the roof or sonmewhere else to watch the stars.
(Vol . XXI, pp. 1748-1749)'® Rebecca Magnotti testified that she did
not agree wth this, because Peter did not spend the night, but
cane honme sonetinme between 10:30 and 12:00. (Vol. XX, pp. 1749-
1750)
Penalty Phase--State's Case

The State's only penalty phase w tness was Robert Durham
former principal at R verdale H gh School, who testified about the
hiring of Mark Schwebes as band director, and the loss to the
school when he died. (Vol. XXI'II, pp. 1915-1922) The inpact of his
death on the band was "devastating," but the effect went beyond
menbers of the band. (Vol. XXI1I, pp. 1920-1921) Schwebes was band
director from August, 1995 until his death. (Vol. XXIII, p. 1919)

Penal ty Phase-- Appellant's Case

8 Magnotti's testinony as to what Ruby Foster said cane in
over a defense hearsay objection. (Vol. XX, p. 1748)
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The defense presented 25 "live" witnesses at penalty phase, as
well as an affidavit from Appellant's brother. (Vol. XXIII, pp.
1924- 2034)

A nei ghbor of Appellant, Mary Ann Robinson, testified that
Appel I ant hel ped her start her car once, and offered to let her
borrow his famly's riding |l awn mower. (Vol. XXIII, pp. 1924-1925)
She found himto be "very hel pful" and "a nice young man." (Vol.
XXII1, p. 1925)

Anot her nei ghbor, Robert More, who was retired fromthe Lee

County Sheriff's O fice, had knowmn Appel |l ant since he was 10 or 11.

(Vol . XXII'l, pp. 1941-1942) Appellant mowed his lawn. (Vol. XXII1,
p. 1942) He was well-mannered and a hard worker. (Vol. XXIII, p.
1942)

Shirley Boyette had known Appellant for seven to 10 years.
(Vol . XXI'lI'l, p. 1973) He had al ways been "a very ki nd person, very
hel pful person” to her. (Vol. XXIIl, p. 1973)

Carol Shear's opinion was that Appellant was very caring,
intelligent, gentle, polite, and well-mannered. (Vol. XXIII, p.
1996)

Robert Fi ke and Janes "Red" Voorhees praised Appellant's work
at Ken Bunting Carpentry, where Appell ant worked for about one and
a half years. He was a good and reliable worker. (Vol. XXIl1, pp.
1927-1930)

Voor hees and other w tnesses also tal ked about Appellant's
friendship with Voorhees' son, Cody, who had | eukem a, from which
he eventually died. (Vol. XXIIl, pp. 1929-1930, 1987-1988, 1992-
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1995, 2004-2006, 2031) Appellant was one of a little group who
supported Cody, who was goi ng through chenot herapy, when he was in
the hospital. (Vol. XXIIl, pp. 1988, 1994-1995, 2004-2005)
Appel I ant had a | ot of conpassion for Cody, and was al ways there if
Cody needed him (Vol. XXII1, pp. 1991-1993, 1995. 2005) "It tore
hi m up” when Cody died. (Vol. XXIIl, p. 2031)

Raynmond Wl lianms and Patricia WIllians testified regarding
Appel lant's relationship with Raynond's son, who had spina bifida.
(Vol . XXI'I'l, pp. 1932-1939) Appellant met John when they were both
about 12, on a cruise ship called the Big Red Boat goi ng to Nassau.
(Vol . XXI'l'l, pp. 1932, 1937) Appellant pushed himaround in his
wheel chair, played ganmes with him and was wonderful with him and
they "got along like real nice buddies.” (Vol. XXIII, pp. 1933,
1937) Raynond WIIlians considered Appellant to be a nice polite
young man. (Vol. XXII1, p. 1934)

Peter Albert, who was confined to a wheel chair, and Marsha
Martin spoke about how Appel |l ant hel ped his nother care for Al bert
after his wwfe died. (Vol. XXIll, pp. 1953-1954) Appel | ant hel ped
Al bert in his swimmng pool, prepared neals for him did things
around his house, took him places. (Vol. XX II, pp. 1955, 1958-
1959) Al bert said that Appellant was |ike a son to hi mbecause he
was always there for him (Vol. XXIIl, p. 1959)

Marsha Martin and other witnesses also testified to Appellant's
i nvol venent with foreign exchange students. (Vol. XXIII, pp. 1947-
1948, 1951-1956) Kevin Martin observed that Appellant was al ways

polite, well-mannered, and good around kids. (Vol. XXI'll, pp. 1951-
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1952) Marsha Martin also told how Appel | ant gave her son positive
advi ce, such as, stay away fromdrugs, and don't tal k back to your
mom (Vol. XXII1, p. 1954)

Carol Perrella, who had known Appellant since he was six,
simlarly testified that Appellant always tried to give good
advice. (Vol. XXIIl, pp. 1960, 1963) She found himto be a "very
| oving young man that cared about his friends.” (Vol. XXIII, p
1961) She could trust him and had never seen himthreaten anyone.
(Vol . XXI'I'l, pp. 1960-1961)

Brian Burns was married to Ruby Foster for about five years.
(Vol . XXI'll, p. 1976) Appellant had "al ways been a good boy, a
mel | ow boy, " who was polite, and Burns had "never seen himlose his
tenper, get out of hand." (Vol. XXIII, pp. 1977, 1979)

Ronal d Newberry, Ruby Foster's first husband, described
Appel lant as a "real fine person.” (Vol. XX, p. 1945)

El i zabeth Di ane Lopez had known Appellant since 1991. (\Vol.

XXI'lIl, p. 1984) He would do things for her, and she | oved him as
a son. (Vol. XXI'll, pp. 1984-1985) She had never heard anything
that woul d i ndi cate any violence on his part. (Vol. XXIll, p. 1985)

Lopez descri bed Appellant as "a good kid...an all American that any
not her woul d be proud to have." (Vol. XXIll, p. 1984)

Appel lant's sister, Kelly Foster, said that she and Kevin were
very close. (Vol. XXIIl, pp. 2009-2010) He was a "caring and
conpassi onate person,” as well as a good worker. (Vol. XX, p.
2010) After dropping out of high school, he obtained his GED and
was taking classes at ECC. (Vol. XXIIl, p. 2010) He conpleted a
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programat a vocational -technical school for "auto cad," and was a
"very excellent draftsman.” (Vol. XXII1, p. 2010)

The final defense witness, Ruby Foster, testified that her son
was born six weeks prematurely and suffered from allergies since
birth. (Vol. XXIIl, pp. 2020, 2021) H s natural father abandoned
hi m when he was about one nonth old. (Vol. XXIIl, p. 2020)

Appel I ant did not finish high school because he accidentally
shot hinself when he was 16 and could not go back. (Vol. XXIIl, p.
2019) However, after obtaining his GED, he did one senester at Lee
Vo- Tech and one year at Edison. (Vol. XXIIl, p. 2019)

During Ruby Foster's testinony, the defense introduced a
nunber of pictures of Appellant and his famly, as well as an award
he won in high school for a French contest, his GED certificate,

and his auto cad drafting award. (Vol. XXIII, pp. 2018-2031)
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SUMVARY OF THE ARGUMENT

The court bel ow should have granted Appellant's notions to
nmove his trial to another venue. The publicity surrounding this
case in the newspapers and on television and radi o included not
only factual presentations, but opinion pieces containing extrenely
inflammatory rhetoric, and nost of the prospective jurors acknow -
edged having read or heard sonething about the case. In the
at nosphere created by the prejudicial nedia coverage of Appell ant
and the Lords of Chaos, a fair trial could not be had in the Fort
Myers area.

The court below should not have permtted the State to
i ntroduce hearsay evidence during the guilt phase of Appellant's
trial through the testinony of Peter Magnotti, Bradl ey Young, Derek
Shi el ds, David Adkins, and Rebecca Magnotti . The evidence that
cane in was prejudicial in that it provided a notive for the
hom ci de, bolstered the testinony of Shields through a prior
consi stent statenment, and underm ned Appel |l ant's defense of alibi.
He is entitled to a new trial.

The judge who presided over Appellant's trial decided
Appellant's fate even before the guilt phase was concluded. His
comments to defense counsel telling themto appeal his ruling on
the adm ssibility of certain evidence to the Suprene Court show
that the judge had already determ ned that Appellant would be
convicted of first degree nmurder and sentenced to death before al

the evidence was in. H s cl osed-m ndedness and partiality
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constituted a "structural defect” in the proceedi ngs whi ch deprived

Appel I ant of the due process of law and fair trial to which he was
constitutionally entitled.

The "avoid arrest” aggravating circunstance was not supported
by the evidence and should not have been submitted to the jury or
found by the trial court to exist. The victim was not a |aw
enforcenment officer, and there was no evidence that he knew
Appel l ant or could identify himas being one of the youths who was
at Riverdale H gh School on the night of April 30, 1996. It is
nmere specul ation to say that Appellant killed Mark Schwebes out of
fear that he woul d expose the Lords of Chaos. Furthernore, the
court bel ow appears to have relied upon evidence not presented in
open court and not proved at trial in his finding as to this
aggravating factor, a deprivation of Appellant's right to due
process of |aw.

The court's order sentencing Appellant to death |acks
sufficient clarity and analysis with regardto its consideration of
mtigating circunstances. The court did not fulfill its duty to
expressly consider each of the nonstatutory mtigating circum
stances proposed by Appellant. Furthernore, the court's reasons
for rejecting Appellant's youthful age of 18 at the tinme of the
of fense as a statutory mtigating factor are inadequate.

A sentence of death is a disproportionate punishnment for this
Appel l ant and this hom cide. The killing was not particularly

hei nous, as it involved an instantaneous death by gunshot, with no
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other circunstances to set it apart from the norm The "avoid
arrest"” aggravator should not have been found, and the remain

factor, CCP, cannot support a death sentence in light of the
mtigation Appellant presented. Even if this Court finds that both
aggravating circunstances were properly found, they are overborne
by the evidence of his young age at the tinme of the offense, his
conpassion and caring for others less fortunate, his good work
record, his capacity for rehabilitation and notivation to better
himsel f, etc., as well as the fact that none of the other partici-

pants in the killing of Mark Schwebes received a sentence of death.
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ARGUMENT
| SSUE |

THE COURT BELOW ERRED | N DENYI NG
APPELLANT' S NUMEROUS MOTIONS FOR
CHANGE OF VENUE, DUE TO THE PERVA-
SI VE AND PREJUDI Cl AL PUBLI CI TY WHI CH
SURROUNDED THI'S CASE AND | NFECTED
THE COMMUNI TY FROM VWHI CH APPELLANT' S
JURY WAS SELECTED

The Si xth Anmendnent to the Constitution of the United States

guarantees to every person charged with a crine a fair trial, free

of prejudice. Mirphy v. Florida, 421 U S. 794 (1975); Sheppard v.
Maxwel I, 384 U. S. 333 (1966); Estes v. Texas, 381 U.S. 532 (1965);

Ri deau v. lLouisiana, 373 U S. 723 (1963); Ilrvin v. Dowd, 366 U. S.

717 (1961).
In ruling on a notion for change of venue, a trial court
shoul d determ ne

whet her the general state of mnd of the
i nhabitants of a conmmunity is so infected by
know edge of the incident and acconpanying
prejudi ce, bias, and preconceived opinions
that jurors could not possibly put these
matters out of their mnds and try the case
solely on the evidence presented in the court-
room

McCaskill v. State, 344 So. 2d 1276, 1278 (Fla. 1977); Pietri v.

State, 644 So. 2d 1347, 1352 (Fla. 1994).

To establish presuned prejudice, the defendant nust present
"evidence of inflammatory, prejudicial pretrial publicity that so
pervades or saturates the comunity as to render virtually
inpossible a fair trial by an inpartial jury drawn from the

community." Myola v. Al abama, 623 F. 2d 992, 997 (5th G r. 1980).
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In his multiple notions for change of venue filed with the
trial court, Appellant neticul ously docunented the pervasive and
prejudi ci al nedi a coverage that preceded his trial, which included
ext ensi ve newspaper and tel evi si on coverage not only t hroughout Lee
County, but national coverage as well. The record nmade by defense
counsel contains nunerous newspaper articles and transcripts of
tel evision and radi o broadcasts that show that the coverage given
to Appellant's case was not nerely factual, but also included
i nfl ammat ory opi nion pieces. Appel l ant commends to this Court
reviewof the entire record of the nedi a coverage of this case, and
will not attenpt to reproduce it all in the pages of this brief,
but does wish to highlight a few of the nost prejudicial aspects of
said coverage. For exanple, there was a story in the Fort Mers
News- Press on May 5, 1996, two days after Appellant was arrested,
detailing alleged plans by the Lords of Chaos to conmt "a nass
murder of black people” at D sney Wrld. The article quoted
Appel lant as telling "his conrades” in the Lords of Chaos: "Well
just go around shooting every nigger we see." (Vol. |, p. 39)
Another story in the News-Press that same day outlined other
char ges agai nst Appellant in addition to the nmurder charge i nvol ved
herein. (Vol. I, pp. 43) On May 7, 1996 another article about the

Disney World plot appeared in the News-Press in which Peter

Magnotti said that Appellant "wanted to go on a racist killing
spree at the park." Appellant "talked up a plan to nug D sney
characters, steal their costunes and roamthe park with a sil enced

gun shooting bl ack people.” (Vol. I, p. 47) A piece published in
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the same newspaper on May 9, 1996 referred to Appellant in the
headl i ne as "head of pack," and went on in the body of the article
to call hima "psychopath,” "Opie with a gun," and "a Jekyl | -and-
Hyde character.” (Vol. |, pp. 66-73)

Several stories in the May 2, 1996 edition of the News-Press

focused on the loss to the students of Riverdale H gh School as a
result of Mark Schwebes' death, and how "[e]notions ranged from

shock and disbelief to anger.” (Vol. |, pp. 26-36, 122, 124)

The May 18, 1996 News-Press featured a front-page story

headl i ned "Ri verdal e students heal with poetry;" inside were poens
the students had witten in tribute to Mark Schwebes. (Vol. 1, pp.
99-104)

On June 30, 1996, an article appeared in the News-Press

describing the Lords of Chaos as a "cult." The article said that
Appel  ant was a "psychotic" who was "consuned with anarchy, the Ku
Klux Kl an and satanism" and conpared himto Hitler. (Vol. 111, p.
428)

Articles appearing in the June 6, 1996 Tanpa Tri bune and June

14, 1996 Ccala Star-Banner again detailed the alleged plans to

shoot black tourists at Disney World. (Vol. 111, pp. 444, 447)
Subsequent coverage included tel evision coverage and articles

in the June 21, 1997 and Septenber 27, 1997 News-Press about the

pl ea agreenents entered into by the other Lords of Chaos nenbers
who were involved in the Schwebes killing. (Vol. VI, pp. 889-901,
904- 915)
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The nedia feeding frenzy continued as Appellant's tria
approached. For exanple, in a colum headlined "A d Sparky's hot

jolt may await Foster" that appeared in the Fort Myers News-Press

on March 1, 1998, just two days before the beginning of the trial,
Sam Cook described Appellant as "one twisted kid," "a redneck
raci st, pyromani acal gun-crazed punk," with "crazed green eyes and
Manson-1i ke tendencies.” (Vol. VII, p. 1038) The colum al so
referred to other crines allegedly coomtted by the Lords of Chaos
ina"crime spree” that "graduated fromvandalismto vehicle thefts
to robbery to arson to nmurder." (Vol. VII, p. 1038) An article in
the next day's Naples Daily News |ikew se referred to other crines
supposedly commtted by the Lords of Chaos: setting fire to an
hi storic Coca-Col a bottling plant, conducting an arned robbery and
carj acking outside a restaurant, setting fire to a Bapti st church,
"setting fire to a thatched-roof aviary outside a tropical-thened
restaurant, then watching as the exotic birds inside burned to
death."” (Vol. VII, pp. 1034-1035)

It is difficult to imagine nmuch nore inflammatory rhetoric
than what was widely dissemnated in this case.

This Court nust also consider that nmany of the prospective
jurors had read or heard sonething about this case. For exanple,
Only two of the first 35 jurors questioned about publicity said
t hey had not heard or read anything about the case; the others had
varying degrees of famliarity wth it, and nost had read or heard
t he name of Appellant and the Lords of Chaos. (Vol. XIl, p. 11-
Vol . XIV, p. 331)
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When this Court's reviews a trial court's ruling denying a
notion for change of venue, it nust reverse if the |lower court

mani festly or pal pably abused its discretion. Gaskinv. State, 591

So. 2d 917 (Fla. 1991). Meeting this standard should not be
extrenely difficult, because this Court has al so observed:

We take care to nmake clear...that every
trial court in considering a notion for change
of venue nust liberally resolve in favor of
t he defendant any doubt as to the ability of
the State to furnish a defendant a trial by a
fair and inpartial jury. Every precaution
should be taken to preserve to a defendant
trial by such a jury and to this end if there
is a reasonable basis shown for a change of
venue a notion therefor properly nade should
be grant ed.

A change of venue may sonetines inconve-
nience the State, yet we can see no way in
which it can cause any real damage to it. On
t he other hand, granting a change of venue in
a questionable case is certain to elimnate a
possible error and elimnate a costly retrial
if it be determ ned that the venue shoul d have
been changed. Mre inportant is the fact that
real inpairment of the right of a defendant to
trial by a fair and inpartial jury can result
fromthe failure to grant a change of venue.

Singer v. State, 109 So. 2d 7, 14 (Fla. 1959). See also Manning v.

State, 378 So. 2d 274 (Fla. 1979) and Lozano v. State, 584 So. 2d

19 (Fla. 3d DCA 1991).

In light of the extent and nature of the publicity in this
case, to which nost of the prospective jurors had been exposed,
this Court nust find that Appellant was deprived of his right to a
fair trial by the refusal of the |lower court to grant hi ma change
of venue. Anends. VI and XIV, U S. Const.; Art. |, 8 9 and 16

Fla. Const. His renedy is a newtrial.
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| SSUE 11
THE COURT BELOW ERRED I N PERM TTI NG
THE STATE TO ELIC T | NADM SSI BLE
HEARSAY EVI DENCE DURI NG THE TESTI -
MONY OF SEVERAL W TNESSES.
Subj ect to certain exceptions, hearsay evidence is generally

i nadm ssi ble. §8 90.802, Fla. Stat. (1997); Conley v. State, 620 So.

2d 180 (Fla. 1993). However, the State was permtted to introduce
hearsay evi dence, over objection, several tinmes during the guilt
phase of Appellant's trial.

One of the first exanples of the State's inproper use of
hearsay canme during the testinony of Peter Mgnotti, the first of
the Lords of Chaos to testify at Appellant's trial. Over Appel-
lant's objections, Magnotti was permtted to testify to what
Chri stopher Black said when he came across the street to join
Magnotti and the others after the confrontation with Mark Schwebes.
(Vol . XVIll, pp. 1096-1098) In addition to relating Black's
comment that Schwebes had to die, Magnotti testified that Black
said that Schwebes "had pulled in front of them and had caught
themw th the gloves and the stolen articles and he had taken them
and said he was going to turn theminto the canpus policeman in the
nmorning." (Vol. XVIIl, p. 1098) The State attenpted to justify
adm ssion of the statenents Bl ack made under the hearsay exception
for "statenents that co-conspirators nade in furtherance of the
conspiracy." (Vol. XVviIl, p. 1097) Wiile there is such an
exception set forth in section 90.803(18)(e) of the Evidence Code,
it requires "that the conspiracy itself and each nenber's partici-
pation in it nust be established by independent evidence" before
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the exception will apply. 1In this case, the State had not proven
t he exi stence of a conspiracy and each nenber's participationinit
before the statenent was introduced. Furthernore, Magnotti's
testinony as to what Black said Schwebes did did not conme within
this exception, as it was not a statenent "during the course, and
in furtherance, of the conspiracy," as required by the Evidence
Code. And, finally, Magnotti's testinony as to what Black said
Schwebes said about turning them into the canpus policeman was
hearsay within hearsay, or double hearsay, and, again, not a
statenent by one of the coconspirators during and in furtherance of
t he conspiracy.

Simlar hearsay came in during the testinony of Bradl ey Young,
who was al so present at the high school when Bl ack cane across the
street after being intercepted by Schwebes. Young testified that
Bl ack was "upset that utensils were taken by Mark Schwebes and he
had, | guess, told themdon't be surprised if M. Mntgonery [the
school resource officer] conmes up to you tonorrow.” (Vol. XVIII, p.
1183)

Derek Shields offered perhaps the nost detail ed rendering of
what Bl ack said after the confrontati on with Schwebes, whi ch, again
canme in over a defense hearsay objection (Vol. XX, p. 1458):

He [Black] told us M. Schwebes had
pulled up to them and asked them what they
were doing, and they tried to play it off that
they were using the pay phone that was right
there. And they said he didn't buy it because
t he phone was all smashed, and he had taken
the belongings they had gotten out of the
school and he had taken the gloves off--you
know, they had gl oves on their hands and had
taken themoff. So he had said that M.
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Schwebes was going to report them to the
school resource officer the next day.

This was not the only i nadm ssi bl e hearsay that cane in during
Derek Shields' testinony. The State wanted to play a portion of
Shi el ds' taped statenment to | aw enforcenent authorities pursuant to
section 90.801(2)(b) of the Evidence Code to show that he had
consi stently named Appell ant as the triggerman. (Vol. XX, pp. 1515-
1543) After a |l engthy discussion and proffer of the evidence, the
court ruled in favor of the prosecution. (Vol. XX pp. 1515-1543)
The jury was then permtted to hear an excerpt from Shields'
interviewwth | aw enforcenment in which he recounted the shooting
of Schwebes and the events which preceded it. (Vol. XX, pp. 1544-
1561)

Prior consistent statenents generally are not admssible to

bol ster or corroborate a witness's trial testinony. Chandler v.

State, 702 So. 2d 186 (Fla. 1997): Davis v. State, 694 So. 2d 113

(Fla. 4th DCA 1997). However, a consistent statenent of a w tness
testifying at trial may cone in where it "is offered to rebut an
express or inplied charge against the declarant of inproper
i nfl uence, notive, or recent fabrication," section 90.801(2)(b),
Fla. Stat. (1997), which is the ground urged below for admtting
the tape in question. The problemis that defense counsel did not
expressly or inpliedly charge Derek Shields with inproper influ-
ence, notive, or recent fabricationin his cross-exam nation, which
appears in the record in Vol ume XX at pages 1480-1514, and so this
provision of the Evidence Code would not apply, and the tape
remai ned i nadm ssi bl e hearsay.
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Two ot her exanpl es of hearsay that was i nproperly admtted are
at | east as egregious as those cited above, if not nore so. The
State's eight witness at guilt phase was Davi d Adki ns, president of
t he band boosters at R verdale Hi gh School. (Vol. XVIII, pp. 1159-
1175) Prior to trial, Appellant had filed a notion in limne to
prevent the State from eliciting hearsay testinmony from this
witness (Vol. VII, p. 1024), and raised the matter again before
Adkins testified. (Vol. XVI1Il, pp. 1157-1158) Adkins attended an
ice cream social at the school on the night of April 30, 1996.
(Vol . XVIIl, p. 1160) As he was |eaving, he saw Mark Schwebes
Bronco parked near the auditorium and there were two kids with
him (Vol. XVIII, pp. 1161-1163) As Adkins started to drive on,
Appel lant ran across the street carrying a plastic grocery bag.
(Vol . XVIIll, pp. 1163-1164) Adki ns and Schwebes then went to
Cracker Barrel for dinner. (Vol. XVIII, pp. 1164-1165) Adkins was
permtted to tell the jury about the conversation he had wth
Schwebes at the restaurant. The prosecutor asked if Schwebes told
Adki ns what he was going to do the next norning about the confron-
tation with the boys, and Adkins responded: "The fact he didn't
really tell me he was going to do sonething, he just nade the
coment to the boys that when they asked himif he was going to
tell on them and he just says don't be surprised if NMontgonery
[the school resource officer] calls you to the office tonorrow
nmorning." (Vol. XVI1I, pp. 1164-1166)

The final exanpl e of hearsay which Appellant will discuss cane

during the State's rebuttal case when Rebecca Magnotti, Peter
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Magnotti's nother, was permtted to testify regarding what
Appellant's nother, Ruby Foster, allegedly said to her in an
attenpt to set up a false alibi for her son. (Vol. XX, pp. 1748-
1749) This testinony was extrenely damagi ng to Appellant's effort
to establish his alibi defense.

Appellant's rights to confront and cross-exam ne the W tnesses
against him to a fair trial, and to due process of law were
underm ned by the adm ssion of the hearsay evidence discussed
above. Anmends. VI and XIV, US. Const.; Art. |, 88 9 and 16, Fl a.

Const. As a result, he nust receive a new trial.
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ISSUE 111
THE COMMENTS OF THE COURT BELOW
DURING THE GUI LT PHASE OF APPEL-
LANT'S TRI AL DEMONSTRATE THAT THE
COURT HAD PREJUDGED THE CASE, AND

DI D NOT' PRESI DE OVER THE TRIAL WTH
AN OPEN M ND.

As discussed in Issue Il above, the trial court overruled
obj ections by the defense to the State i ntroduci ng prior consistent
statenents by prosecution witness Derek Shields, and permtted the
State to play a portion of Shields' tape-recorded statenent to | aw
enforcenment at the guilt phase of Appellant's trial. During the
di scussion regarding the admssibility of the tape, the follow ng
exchange occurred anong the court and defense counsel Jacobs and
Rinard (Vol. XX, pp. 1538-1539--enphasis supplied):

MR, JACOBS. Judge, we're objecting to
this strongly. | think it's highly inproper.
If you all owed this tape where soneone gives a
statenent for the State and after cross-exam -
nati on play statenent, they could do that on
every wtness.

THE COURT: Ckay.

MR, JACOBS: You don't seem concerned, but
| think it's highly inproper.

THE COURT: Tell it to the suprene court.
You'll get an opportunity, | believe.

MR. RINARD: | certainly hope the Court's
not prejudgi ng our case.

THE COURT: Not for ne to make that deci -
sion, it's for them @iilt or innocence.

MR. RINARD: It may not be going to the
suprenme court, Judge.
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THE COURT: What ever. 1®

The court's comments clearly show that, although the guilt phase
was not over yet, he had already decided not only that Appell ant
was guilty of first degree nurder, but that he deserved to die in
the electric chair; the case would not be going to the Suprene
Court unless Appellant were convicted of the crinme charged and
sentenced to death. Thus the court closed his mnd before the
State finished presenting its case-in-chief, before Appellant
presented his gquilt-phase defense w tnesses, before the State
presented its rebuttal w tnesses, before the State and def ense put
on their cases at penalty phase. The court had predeterm ned
Appel lant's fate before all the evidence was in, and before the
attorneys presented their argunents, and before the jury rendered
its guilt-phase and penal ty-phase verdicts.

This Court was recently faced with a simlar situation in

Porter v. State, 23 Fla. L. Wekly S548 (Fla. Cctober 15, 1998), in

whi ch the Court reversed an order by Judge Anderson, the judge in
the instant case, denying Porter's notion for postconviction
relief. This Court determ ned that the judge who sentenced Ral ei gh
Porter to death was not inpartial, as evidenced by coments the
j udge nade. As the Court observed: "In sum due process under
Florida's capital sentencing procedure requires a trial judge who
is not preconmitted to a life sentence or a death sentence, but

rather is commtted to inpartially weighing aggravating and

19 See also the court's question to the prosecutor in the
m dst of the defense case, when he asked what kind of aggravators
the State was "looking for, or anticipating.” (Vol. XXI, p. 1685)
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mtigating circunstances." 23 Fla. L. Wekly at S550. Unf or t u-
nately, the comments of the court below show that he commtted
hi msel f to sentence Appellant to death even before the guilt phase
was conpl eted, and Appell ant was deprived of a fundanentally fair

proceedi ng. See also Marshall v. Jerrico, Inc., 446 U S. 238, 242

(1980) ("The Due Process Clause entitles a person to an inparti al
and disinterested tribunal in both civil and crimnal cases.");

State v. Bloom 497 So. 2d 2 (Fla. 1986) (circuit judge | acks

authority to determne pre-trial whether death sentence wll be

i nposed in first degree nurder case) and Alfonso v. State, 528 So.

2d 383 (Fla. 3d DCA 1988) (sane).

In Porter, this Court granted relief only as to sentence,
determining that the issue upon which the judge |acked the
necessary inpartiality involved only the sentenci ng phase. Here,
however, the trial court not only indicated his intention to
sentence Appellant to death, but concluded that Appellant was
guilty before he had even heard from Appellant's alibi w tnesses,
thus denonstrating that his mnd was not open to hearing the
defense side of this case, and requiring not only reversal of
Appel l ant's sentence of death, but reversal of his conviction as
well. As Justice Anstead noted in his opinion in Porter, concur-
ring in part and dissenting in part, "[I]t is a fundanmental
principle of our justice systemthat a defendant is entitled to an
inpartial judge in all phases of the judicial proceedings.

[ Enphasis supplied.]" 23 Fla. L. Wekly at S551. Sonmewhat
simlarly, in Arizona v. Fulmnante, 499 U S. 279, 309-310 (1991),
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the Supreme Court of the United States recognized that where the
judge is not inpartial, a "structural defect" exists in the
"constitution of the trial nmechanism" which defies harm ess error
analysis, and that "[t]he entire conduct of the trial from
beginning to end is obviously affected...by the presence on the
bench of a judge who is not inpartial."?°

Appellant's rights pursuant to the Sixth, Ei ghth, and
Fourteenth Amendnents to the Constitution of the United States and
Article |, Sections 9, 16, and 17 of the Florida Constitution were
violated by the "structural defect"” which existed in the proceed-

ings below. As a result, he nust receive a newtrial.

20 One possible explanation for the court's aninus toward
Appel I ant may be found in the pretrial nedia coverage of this case,
in which Appellant was portrayed as a racist who wanted to kil
bl ack peopl e and used a racial slur when talking to fell ow nenbers
of the Lords of Chaos. Please see Issue | above. Judge Anderson
is hinmself an African-Anerican.
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| SSUE |V

THE COURT BELOW ERRED | N SUBM TTI NG
TO APPELLANT'S PENALTY PHASE JURY

AND FI NDI NG TO EXI ST I N HI S SENTENC-
| NG ORDER, THE AGGRAVATI NG CI RCUM
STANCE THAT THE | NSTANT HOM CI DE WAS
COW TTED FOR THE PURPOSE OF AVOA D
| NG OR PREVENTI NG A LAWFUL ARREST OR
EFFECTI NG AN ESCAPE FROM CUSTODY

One of the two aggravating circunstances which was submtted
to Appellant's penalty phase jury for its consideration was that
"the capital felony was commtted for the purpose of avoiding or
preventing a lawful arrest or effecting an escape from custody."
(Vol . XXI'I'l, p. 2108) The court also found this aggravating factor
to exist in his order sentencing Appellant to death, as follows
(Vol . XII, pp. 1475-1477):

1. The capital felony was conmtted for the
purpose of avoiding or preventing a |awf ul

arrest or effecting an escape from cust ody.
8§ 921.141(5)(e)., Fla. Stat.

From the evidence presented during the guilt
phase of this trial, the Defendant was the
ri ngl eader of a group of young crimnals known
as the "Lords of Chaos." The purpose of the
Lords of Chaos was, in the words of one of its
menbers, to weak havoc in the community and
to "grab headlines.” Founded by the Defendant
and his best friend, Peter Magnotti, the Lords
of Chaos was forned in early 1996. The Def en-
dant's nickname was "God." Magnotti's nick-
name was "Fried." O her principals in the
Lords of Chaos were Christopher Black and
Derek Shields. Oher nenbers included Chris-
topher Burnett and Tom Torrone. Magnot ti ,
Bl ack, Shields, Burnett and Torrone all testi-
fied agai nst the Defendant at trial.

On the evening of April 30, 1996, Lords of
Chaos nenbers Christopher Black, Tom Torrone
and the Defendant attenpted to vandalize and
burn the auditorium at Riverdale H gh School.
Their crimnal plans were interrupted by
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school teacher and band | eader Mark Schwebes,
but the Defendant ran away before he coul d be
caught. Chri st opher Black and Tom Torrone
were stopped by M. Schwebes and they were
advised by him that he had also seen the
Def endant .

After seizing incrimnating evidence from
them M. Schwebes told Bl ack and Torrone t hat
they should not be surprised if they were
call ed by the school resource officer, Deputy
Mont gonmery of the Lee County Sheriff's Depart -
ment . From that point forward the Defendant
was i nexorably connected to an i nm nent inves-
tigation of the Lords of Chaos. The potenti al
for arrest and exposure was very real and
quite worrisonme to the Lords of Chaos.

When Chri st opher Bl ack, apprehensive about his
own pending arrest, angrily said "He's got to
die," the Defendant immediately agreed and

exclaimed "We can do it!" This statenent by
the Defendant clearly establishes that the
domnant or sole notive for killing Mark

Schwebes was to prevent or avoid arrest by
Deputy Montgonmery. The Defendant's statenent
was corroborated by fellow Lords of Chaos

menbers in their testinony at trial. [Indeed,
Black in particular testified that they
pl anned to kill M. Schwebes "So we all woul d-

n't get in trouble.”

Derek Shields testified that the Defendant
told himthey had to kill Schwebes so Bl ack
and Torrone would not be turned into the
school resource deputy, an event which could
lead to the exposure of the entire Lords of
Chaos gang and their |eader, Kevin Foster.
| ndeed, each nenber of the Lords of Chaos knew
that in the two nonths precedi ng the nurder of
Mar k Schwebes, the group had been engaged in
numerous crimnal acts and each would be
facing significant charges beyond those which
m ght be presented by the exposure of their
crimnal conduct at Riverdal e H gh School.

The possibility of arrest and prosecution for
all of the crimnal actions which had been
engaged in by the Lords of Chaos was a cold
reality to the Defendant, especially if mem
bers of the Lords of Chaos were questioned and
di scl osed to | aw enf orcenent what the Lords of
Chaos had done.
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Plainly, the evidence denonstrated that the
domnant or sole notive for killing Mark
Schwebes was to avoid or prevent a |aw ul
arrest. Fotopoulos v. State, 608 So. 2d 784
(Fla. 1992); Consalvo v. State, 697 So. 2d 805
(Fla. 1996). The Court hereby finds that
based upon the evi dence presented at trial and
the verdict of the jury, the wtness elim na-
tion aggravating circunstance was proven
beyond a reasonable doubt and the Court af-
fords it great weight.

Appel I ant must first take exception with the court's statenent
regarding the Lords of Chaos having been engaged in nunerous
crimnal acts in the two nonths preceding the nurder of Mark
Schwebes. In the first place, the group had been in existence | ess
than one nonth at the tinme Schwebes was killed, and so coul d not
have been commtting crimnal acts for two nonths. Mor e i npor -
tantly, there was no evidence presented at Appellant's trial
regarding other crimnal acts allegedly commtted by the Lords of
Chaos. (Any such evidence woul d have been irrel evant and highly
prejudicial.) The evidence that was presented at Appellant's tri al
related only to the Schwebes hom ci de, which was the only charge
for which Appellant was tried, and was the only charge contained in
the indictnent in the instant case. Although the Lords of Chaos
menbers who testified against Appellant referred, alnost in
passing, to having pled to sone other charges in addition to those
relating to the instant hom cide, there was no evidence that these
charges arose fromtheir nenbership in the Lords of Chaos, and no
evi dence as to when the offenses were commtted, and no evi dence
that Appellant was involved in these offenses in any way. Over

Appel l ant's objections, the State was allowed to introduce into
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evi dence at the Spencer hearing an information in a separate case
charging Appellant with 27 counts, specifically to bolster "the
aggravator of avoiding arrest and witness elimnation.” (Vol. X,
pp. 1304-1306, 1324A) However, this docunent contained only
al I egations, and was not proof of anything. See Florida Standard
Jury Instruction in CGtimnal Cases 1.01. Appellant had not been
convicted of any of the offenses charged therein. To the extent
that the court may have been relying on information not presented
in open court and not proved at trial in his sentencing order,
Appel | ant was deprived of due process of law in violation of the
Fourteenth Amendnent to the Constitution of the United States and
Article I, Section 9 of the Constitution of the State of Florida.

Consalvo v. State, 697 So. 2d 805 (Fla. 1996); Porter v. State, 400

So. 2d 5 (Fla. 1981). This deprivation not only invalidates the
court's finding as to the avoid arrest aggravating circunstance,
but invalidates the entire sentencing order.

Furthernore, the evidence that was presented at Appellant's
trial failed to establish this aggravator. "Typically, this
aggravator is applied to the nurder of | aw enforcenent personnel."
Consal vo, 697 So. 2d at 819. |In order to establish the aggravating
circunstance in question where, as here, the victimwas not a | aw
enforcenment officer, proof of the requisite intent to avoid arrest

and detection nust be very strong. Ubinv. State, 714 So. 2d 411

(Fla. 1998); Caruthers v. State, 465 So. 2d 496 (Fla. 1985); Bates

v. State, 465 So. 2d 490 (Fla. 1985); Renbert v. State, 445 So. 2d

337 (Fla. 1984); Foster v. State, 436 So. 2d 56 (Fla. 1983); Riley
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v. State, 366 So. 2d 19 (Fla. 1978); Menendez v. State, 368 So. 2d

1278 (Fla. 1979). In fact, the State nust clearly show that the
dom nant or only notive for the killing was the elimnation of a

wtness. Alston v. State, 23 Fla. L. Wekly $S453 (Fla. Sept. 10,

1998); Mahn v. State, 714 So. 2d 391 (Fla. 1998); CGore v. State,

706 So. 2d 1328 (Fla. 1997); Peterka v. State, 640 So. 2d 59 (Fl a.

1994); Robertson v. State, 611 So. 2d 1228 (Fla. 1993); Jackson

v. State, 599 So. 2d 103 (Fla. 1992); Jackson v. State, 575 So. 2d

181 (Fla. 1991); Rogers v. State, 511 So. 2d 526 (Fla. 1987);
Duf our v. State, 495 So. 2d 154 (Fla. 1986); Doyle v. State, 460

So. 2d 353 (Fla. 1984); OCats v. State, 446 So. 2d 90 (Fla. 1984);

Herzog v. State, 439 So. 2d 1372 (Fla. 1983); Perry v. State, 522

So. 2d 817 (Fla. 1988); Floyd v. State, 497 So. 2d 1211 (Fla.

1986); Davis v. State, 604 So. 2d 794 (Fla. 1992); GCeralds v.

State, 601 So. 2d 1157 (Fla. 1992). The proof adduced in Appel -
lant's case did not fulfill these requirenents. The State failed
to show that the victim Mrk Schwebes, saw and could identify
Appel lant after the incident at the school. The court's finding
above that "Christopher Black and Tom Torrone were stopped by M.
Schwebes and they were advised by himthat he had al so seen the
Def endant[,]" is m sleading. Al t hough Schwebes may have seen
soneone running away when Appellant dashed across the street to

rejoin his friends, the evidence showed that Schwebes did not know

who this person was; he asked Christopher Black "who the guy was
that ran away[,]" and Black said he did not know (Vol. XX p.

1325) Peter Magnotti testified that he never saw Appel |l ant have
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any contact with Schwebes. (Vol. XViIl, p. 1141) There was no
evi dence that Schwebes had ever seen Appellant in the past or had
any prior dealings with himwhatsoever. [Schwebes was acquai nted
wi th Black and Shields. Black testified that he and Shields were
"the entire keyboard cl ass,"” and "were place under his [ Schwebes' ]
care on two or three separate occasions (Vol. XX, p. 1285), and
Shields testified that he was in Schwebes'jazz band class. (Vol.
XX, pp. 1481, 1555)] Nor did the prosecution prove that Appell ant,
or the others for that matter, had anything to fear if Schwebes did
make good on his expressed intention to contact the school resource
officer. After all, Appellant was not even a student at the school
(Vol . XI X, p. 1318), and the others, who did attend Ri verside (Vol.
XX, p. 1325, Vol. XX, p. 1480, 1482, 1492), may have been facing
not hi ng nore serious than suspensions. It is nere speculation to
say that Schwebes contact with Torrone and Bl ack woul d have led to
t he exposure of the Lords of Chaos, with dire consequences for its
menbers. The killing seens to have been notivated at | east as nuch
by Bl ack's and Torrone's anger at Schwebes over being thwarted in
their attenpt to vandalize the school as it was by any supposed
desire to avoid arrest. Indeed, Black specifically testified that
he was feeling nore anger than fear after the encounter wth
Schwebes. (Vol. XI X, p. 1286) Finally, it is inportant to note
that the idea of killing Schwebes did not originate with Appel |l ant,
but with Christopher Black, and that Appellant never hinself
expressed a concern about being apprehended as a result of

Schwebes' intervention.
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Under these circunstances, the section 921.141(5)(e) aggravat -
ing circunstance has not been proven. Because an inapplicable
factor was not only found by the trial court, but considered by
Appel l ant's sentencing jury, he nust be granted a new penalty trial

in conformty with such cases as Mahn, Bonifay v. State, 626 So.

2d 1310 (Fla. 1993) and Onelus v. State, 584 So. 2d 563 (Fla.

1991) .
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| SSUE V

THE SENTENCI NG ORDER ENTERED BY THE
COURT BELOW W LL NOT SUPPCRT THE
SENTENCE OF DEATH | MPOSED, AS THE
COURT FAI LED TO G VE PROPER CONS| D-
ERATI ON TO THE EVI DENCE PRESENTED I N
MTIGATION, AND H'S FINDINGS ARE
UNCLEAR.

Initially, a fewwords need to be said about the trial court's
rejection of Appellant's age of 18 at the tine of the offense as a

statutory mtigating factor. In Mahn v. State, 714 So. 2d 391

(Fla. 1998), this Court reviewed sone of its past decisions in
which it indicated that a defendant's youthful age does not have
particul ar significance in the capital sentencing context unless it
is linked with some other factor, such as i mmturity, but then went
on to find that the sentencing judge in Mhn had abused its
discretion in refusing to credit the defendant's age of 19 as a
statutory mtigating circunstance. Furthernore, there is an
i rreduci bl e m ni nrumage for the inposition of a sentence of death.

In Allen v. State, 636 So. 2d 494 (Fla. 1994), the Court held that

the death penalty would constitute cruel or unusual punishnment if
i nposed upon one who was under age 16 at the tinme of the offense.

In the instant case, the court offered scant support for his
failure to find Appellant's age mtigating, noting the foll ow ng:
(1) Appellant had not attended school for two years before the
murder; (2) Appellant "had travel ed overseas as an exchange st udent
and conpleted his GED requirenent and taken other courses in
preparation for life as an adult;" (3) Appellant had | ost his right

to have age taken into consideration because of his | eadership of
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"a group of crimnals" and had "neticul ously" planned and carried
out the shotgun slaying of Schwebes. (Vol. Xl I, pp. 1479-1480) Far
from show ng any type of maturity than would vitiate the age
mtigator, these facts paint a portrait of an ainless and purpose-
| ess youth, casting about for sone direction, sonmething to give his
life some neaning. The court should have found Appellant's age to
be mtigating and afforded it at |east sonme weight.

Furthernore, the court's sentencing order did not neet the
m ni mal requirenents this Court has set for the consideration of
mtigating circunstances in orders inposing sentences of death
This Court has stressed the inportance of issuing specific witten
findings of fact in support of aggravation and mtigation in

capital cases. Van Royal v. State, 497 So. 2d 625 (Fla. 1986);

State v. Dixon, 283 So. 2d 1 (Fla. 1973). The sentencing order

must reflect that the determ nation as to which aggravating and
mtigating circunstances apply under the facts of a particul ar case
is the result of "a reasoned judgnent” by the trial court. State

v. Dixon, supra at 10. Florida law requires the judge to |ay out

the witten reasons for finding aggravating and mtigating factors,
then to personally weigh each one in order to arrive at a reasoned

judgnent as to the appropriate sentence to i npose. Lucas v. State,

417 So. 2d 250, 251 (Fla. 1982). The record nust be clear that the
trial judge "fulfilled that responsibility.” |Id. Wei ghi ng the
aggravating and mtigating circunstances is not a matter of nerely
listing conclusions. Nor do the witten findings of fact nerely

serve to nenorialize the trial court's decision. Van Royal v.
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State, supra at 628. Specific findings of fact are crucial to this

Court's neaningful review of death sentences, wthout which
adequate, reasoned review is inpossible. Unless the witten
findings are supported by specific facts, the Suprene Court cannot
be assured that the trial court inposed the death sentence on a
"wel | -reasoned application" of the aggravating and mtigating

circunstances. 1d.; Rhodes v. State, 547 So. 2d 1201 (Fla. 1989).

Al t hough the Court considered the sentencing order sufficient (but
barely) in Rhodes, the Court cautioned that trial judges should use
greater care in preparing their sentencing orders so that it is
clear to the review ng court just how the trial judge arrived at
the decision to i npose death over life. As the Court held in Mann
v. State, 420 So. 2d 578, 581 (Fla. 1982), the "trial judge's
findings in regard to the death sentence shoul d be of unm st akabl e
clarity so that we can properly reviewthemand not speculate as to
what he found." Wth regard specifically to evidence presented in

mtigation, the trial court has a responsibility under Canpbell v.

State, 571 So. 2d 415, 419 (Fla. 1990) to "expressly evaluate in
its witten order each mtigating circunstance proposed by the
def endant to determ ne whether it is supported by the evidence and
whet her, in the case of nonstatutory factors, it is truly of a

mtigating nature. [Citation omtted.]" See also Walker v. State,

707 So. 2d 300 (Fla. 1997) and Reese v. State, 694 So. 2d 678 (Fl a.

1997) .

a7



It isdifficult to ascertain fromthe trial court's sentencing

order (Vol. XIl, pp. 1475-1485) exactly what, if anything, he found

to be mtigating, and how nmuch weight, if any, he afforded any
mtigation he found to exist. Particularly unclear is the court's
di scussion of the 23 nonstatutory mtigating circunstances
Appel lant identified in his sentencing nmenorandum (Vol. X I, pp.
1483):
(g0 In all, the Defendant has identified 23
"Non-statutory mtigators” in his sentencing

menorandum all of which "Should be aiven
great weight."

The court has consi dered each and every one of
the non-statutory mtigators and provi des each
one of them very little weight individually
and very little weight collectively. They run
the ganmut fromthe sublinme to the ridicul ous.
For exanple, the Defendant was a premature
baby. He was abandoned by his natural father
at one nonth old. He will adjust well to
prison life. The Court has considered this
particular mtigator and affords it absolutely
no wei ght whatsoever. The others have been

as stated previously, duly considered and have
been afforded very little weight.

The court then went on to discuss how Appellant "presented two
personalities to the Wrld." (Vol. XliI, p. 1484)

In the discussion quoted above, the court seens initially to
say that he found all 23 of Appellant's proposed mtigating factors
to exist, but gave themvery little weight. But he then goes on to
say that he "has considered this particular mtigator [to which

mtigator is he referring?] and affords it absolutely no weight

what soever . " The court's findings are nurky, at best, and he

failed to expressly eval uate each of the proposed mtigators, which
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are set forth in Appellant's sentencing nenorandum (Vol. X, pp.
1271-1282), as required by Canpbell. Furthernore, a nunber of
Appel l ant's proposed mitigating circunstances have been recogni zed
as legitimate mtigating factors in decisions of this Court, for

exanpl e, Appellant's good work record [see Buckremyv. State, 355

So. 2d 111 (Fla. 1978), Wasko v. State, 505 So. 2d 1314 (Fla

1987), Proffitt v. State, 510 So. 2d 896 (Fla. 1987), Fead v.

State, 512 So. 2d 176 (Fla. 1987), MCanpbell v. State, 421 So. 2d

1072 (Fla. 1982), Holsworth v. State, 522 So. 2d 348 (Fla. 1988)],

his potential for rehabilitation [see Cooper v. Dugger, 526 So. 2d

900, 902 (Fla. 1988), MCanpbell v. State, 421 So. 2d 1072 (Fla.

1982), Holsworth v. State, 522 So. 2d 348 (Fla. 1988), Carter v.

State, 560 So. 2d 1166 (Fla. 1990), McCray v. State, 582 So. 2d 613

(Fla. 1991)], his conpletion of his GED [ see Johnson v. State, 720

So. 2d 232 (Fla. 1998), Wllianms v. State, 707 So. 2d 683 (Fla.

1998), Turner v. State, 645 So. 2d 444 (Fla. 1994)], his good

behavior during trial [see Hardy v. State, 716 So. 2d 761 (Fl a.

1998)], and the court belowwas required to find themand give them
at | east sone weight, pursuant to Canpbell.

"To ensure neaningful review in capital cases, trial courts
must provide this Court with a thoughtful and conprehensive
analysis of the mtigating evidence in the record. [Citation

omtted.]" Jackson v. State, 704 So. 2d 500 (Fla. 1997). The

order entered by the court belowdid not fulfill this standard, and
to uphol d Appellant's death sentence on the basis of this flawed

order would deny him his constitutional rights under the Sixth,
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Ei ght h and Fourteenth Anendnents to the United States Constitution

and Article I, Sections 9 and 17 of the Florida Constitution.

| SSUE VI
THE COURT BELOW ERRED | N SENTENCI NG
APPELLANT TO DEATH, AS THE ULTI MATE
SANCTI ON | S NOT PROPORTI ONALLY WAR-
RANTED, AND VI OLATES THE EI GHTH AND
FOURTEENTH AMENDIVENTS.
The Eighth and Fourteenth Amendnents require that capital
puni shnent be inposed fairly, and with reasonabl e consi stency, or

not at all. Eddi ngs v. Gkl ahoma, 455 U.S. 104, 112, 102 S. .

869, 71 L. Ed. 2d 1, 9 (1982). This Court's independent appellate
review of death sentences is crucial to ensure that the death
penalty is not inposed arbitrarily or irrationally. Par ker v.
Dugger, 498 U.S. 308, 111 S. . 731, 112 L. Ed. 2d 812, 826
(1991). This requires an individualized determ nation of the
appropriate sentence on the basis of the character of the def endant
and the circunstances of the offense. 1d.

The death penalty is so different from other punishnments "in
its absolute renunciation of all that is enbodi ed in our concept of

humanity," Furman v. Georgia, 408 U. S. 238, 306, 92 S. Ct. 2726, 33

L. Ed. 2d 346 (1972) (Stewart, J., concurring), that application of
the death penalty nust be reserved for only the nost aggravated and

| east mtigated of nost serious crinmes. DeAngelo v. State, 616 So.

2d 440 (Fla. 1993); Penn v. State, 574 So. 2d 1079 (Fla. 1991);

Songer v. State, 544 So. 2d 1010, 1011 (Fla. 1989); Eitzpatrick v.
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State, 527 So. 2d 809, 811 (Fla. 1988); State v. D xon, 283 So.2d

1, 7 (Fla. 1973).

Kevin Foster's cause does not qualify for the death penalty
under these principles. This case is not anong t he nost aggravated
murder cases in Florida, nor is it "unmtigated.” The killing was
not particularly heinous, involving as it did an instantaneous
deat h by shooting, with no events preceding the killing that woul d
have caused the victimto be in fear for his loss, or to suffer in
any nanner.

Furthernore, as discussed in |Issue IV above, one of the two
aggravating circunstances found by the court bel ow shoul d not have
been found, leaving only the CCP aggravating factor. This Court
has affirmed death sentences in cases supported by only one
aggravating circunstance only where there was nothing or very

littleinmtigation. Jones v. State, 705 So. 2d 1364 (Fla. 1998);

Ni bert v. State, 574 So. 2d 1059 (Fla. 1990). Here, Appell ant

presented substantial evidence in mtigation through 25 "live"
W tnesses and an affidavit. These witnesses painted a portrait of
Appel  ant as a hard worki ng, non-viol ent, conpassi onate person who
went out of his way to help others less fortunate than hinself,
such as Cody Voorhees, the young man who suffered from term na
| eukem a, John Wl lians, the 12 year ol d boy with spina bifida, and
Peter Al bert, the gentleman who was confined to a wheelchair.
Appel l ant also showed his potential for rehabilitation in his
dedi cation to bettering hinself by continuing his education and in

t he support of his friends and his sister and nother, with whom he
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had a warmand | oving relationship. O course, Appellant's age of
18 at the tine of the offense is another very inportant consider-

ation for this Court in assessing the propriety of the sentence of

deat h.

In Wllianms v. State, 707 So. 2d 683 (Fla. 1998) involved a
killing arguably nore heinous than the instant case, in that the
victim was shot eight tinmes, but lingered for a tinme before

expiring. The trial court found two aggravating circunstances: the
capital felony was committed by a person under sentence of
i nprisonment and the capital felony was commtted for pecuniary
gai n. This Court invalidated the first factor and vacated the
deat h sentence on proportionality grounds. The mtigating evidence
i ncluded: (1) the age of the defendant, which was the sane as that
of the Appellant here, 18, (2) WIlianms was an exenplary prisoner
while awaiting trial, (3) he obtained his GED while in jail, (4)
Wllianms could be rehabilitated if given a life sentence, (5)
Wllianms found religioninjail, (6) he intended to becone i nvol ved
in a prison mnistry, and (7) WIllianms had the capacity to work
har d. Appellant's mtigation is at least as strong as that
presented by Wllians, and he is entitled to the sane result.
Even assum ng, arguendo, that this Court upholds the | ower
court's finding that two aggravating circunstances exist, this is
still not a case in which the death sentence may be allowed to

stand. In Johnson v. State, 720 So. 2d 232 (Fla. 1998), the victim

was shot nunerous tinmes and died a week later. The jury recom

mended death by a vote of nine to three, the sane as in this case.
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This Court upheld the Iower court's findings in aggravation that
Johnson was previously convicted of violent felonies, that the
mur der was comm tted while Johnson was engaged in a burglary, and

that the nurder was comm tted for pecuniary gain (which nerged with

the burglary aggravator), but nevertheless vacated Johnson's
sentence of death. The mtigation which the Court bal anced agai nst
t hese aggravators was: (1) Johnson's age of 22 at the tine of the
crime, (2) Johnson voluntarily surrendered to the police, (3)
Johnson had a troubled childhood, (4) Johnson was previously
enpl oyed, (5) Johnson was respectful to his parents and nei ghbors,
(6) Johnson had a young daughter, and (7) Johnson earned his GED
and participated in high school athletics. Again, Appellant's
mtigating evidence was at |least as strong as that presented by
Cal vin Johnson, and, as in Johnson, Appellant's sentence of death
nmust be vacated in favor of a |life sentence. See also Kramer v.
State, 619 So. 2d 274 (Fla. 1993) (death sentence vacated even
t hough victim was brutally beaten and trial court found HAC and

prior violent felony conviction) and Ubin v. State, 714 So. 2d 411

(Fla. 1998) (death sentence vacated even though there were two
legitimate aggravating circunstances, previous conviction of
vi ol ent felony and nurder during comm ssion or attenpted comm ssion
of robbery, which nerged wth pecuniary gain, in light of strong
mtigation, especially Ubin's age of 17).

Finally, it is necessary to address the fact that, of the four

young nmen who went to Mark Schwebes' residence and were indicted
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for his murder, only Appellant has received a sentence of death.

In Slater v. State, 316 So. 2d 539, 542 (Fla. 1975), this Court

addressed the principal of equal punishnment for equal cul pability
in capital cases as follows:

We pride ourselves in a systemof justice that

requires equality before the law. Defendants

should not be treated differently upon the

sane or simlar facts. Wen the facts are the

sane, the | aw should be the sane. The inposi -

tion of the death sentence in this case is

clearly not equal justice under the |aw
In Slater, the defendant was the acconplice; the triggernman had
entered a plea of nolo contendere to the charge of first degree
mur der and, in exchange, had received a |ife sentence. This Court
reduced the sentence of death to life inprisonnent. 316 So. 2d at
543.

In Craig v. State, 510 So. 2d 857, 870 (Fla. 1987),

cert.denied, 484 U S 1020, 108 S. . 732; 98 L. Ed. 2d 680

(1988), the Court explained:

the degree of participation and relative

culpability of an acconplice or joint perpe-

trator, together with any disparity of the

treatnent received by such acconplice as

conpared with that of the capital offender

bei ng sentenced, are proper factors to be

taken into consideration in the sentencing

deci si on.
There, because the defendant was the planner and the instigator of
the nurders, rather than the acconplice, whose help had been
solicited by the defendant, the disparate treatnent afforded the
acconplice was not a factor that required the court to accord a

life sentence.
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Since Slater, this Court has, on nunerous occasions, reversed
death sentences where an equally cul pable codefendant received

| esser puni shnent. E.q, Puccio v. State, 701 So. 2d 858 (Fla

1997); Pentecost v. State, 545 So. 2d 861, 863 (Fla. 1989); Spivey

v. State, 529 So. 2d 1088, 1095 (Fla. 1988); Harnon v. State, 527

So. 2d 182, 189 (Fla. 1988); Cailler v. State, 523 So. 2d 158 (Fl a.

1988); Du Bois v. State, 520 So. 2d 269, 266 (Fla. 1988); Brookings

v. State, 495 So. 2d 135, 142-143 (Fla. 1986); Malloy v. State, 382

So. 2d 1190 (Fla. 1979).

The principles expressed in Slater and subsequent opini ons of
this Court are also consistent with the requirenents of the United
States Constitution. The Ei ghth and Fourteenth Amendnents require
the capital sentencer to focus wupon individual culpability;
puni shment nust be based upon what rol e the defendant played in the
crime in conparison with the roles played by his cohorts. See

Ennmund v. Florida, 458 U.S. 782, 102 S. C. 3368, 73 L. Ed. 2d 1140

(1982).

In this case, neither the person who precipitated the hom cide
by vow ng t hat Mark Schwebes had to die, Christopher Bl ack, nor the
person who caused Schwebes to open the door to his residence so
that the killing could occur, Derek Shields, has been sentenced to
the ultimate punishnent, even though they played nmajor roles in
this incident.

In Heath v. State, 648 So. 2d 660, 666 (Fla. 1994), this Court

noted that it

has approved the inposition of the death
sent ence "when the circunstances i ndi cate that
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t he defendant was the dom nating force behind
the homcide, even though the defendant's
acconplice received a |life sentence for par-
ticipation in the same crine." [Citations
omtted.]
Under all the facts and circunstances of this case, it cannot be
said that Appellant alone was "the domnating force behind the
hom ci de" such that it would be appropriate to treat him nore

harshly than his codefendants. Mrek v. State, 492 So. 2d 1055,

1058 (Fla. 1986). See also Dolinsky v. State, 576 So. 2d 271 (Fl a.

1991), a life override case, in which the appellant was convicted
of two counts of second-degree nurder and one count of first-degree
murder, and where this Court vacated his death sentence, even
t hough he was a shooter and participated willingly in the crines,
in large part because other maj or players had not been sentenced to
deat h.

As part of its review function in capital cases, this Court
must consider "the propriety of disparate sentences in order to
det erm ne whet her a death sentence i s appropriate given the conduct
of all participants in conmtting the crine. [Ctation omtted.]"

Scott v. Dugger, 604 So. 2d 465, 468 (Fla. 1992). The Court nust

concl ude that Appellant is no nore cul pabl e than his codefendants,
and that, pursuant to Slater, his death sentence nust be reversed.
Any other result wll deprive Appellant of the due process of |aw
and equal protection to which he is entitled and subject himto
cruel and wunusual punishnent, in violation of the Ei ghth and
Fourteenth Anendnents to the United States Constitution, and

Article |, Sections 9 and 17 of the Florida Constitution.
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CONCLUSI ON

Based upon the foregoing facts, argunents and citations of
authority, your Appellant, Kevin Don Foster, prays this Honorable
Court to reverse his conviction and sentence and remand for a new
trial. In the alternative, Appellant asks for vacation of his
deat h sentence and remand for inposition of alife sentence, or, if
that is not forthcomng, for a new penalty trial. Appel | ant
further prays for such other and further relief as this Court may

deem appropri at e.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nmailed to Robert Butterworth,
Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4739, on
this 17t h day of Septenber, 2000.

Respectful ly submtted,

JAVES MARI ON MOORMVAN ROBERT F. MCELLER

Publ i ¢ Def ender Assi stant Publ i c Def ender
Tenth Judicial Crcuit Fl ori da Bar Nunber O234176
(941) 534-4200 P. O Box 9000 - Drawer PD

Bartow, FL 33831
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