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I N THE SUPREME COURT OF FLORI DA

DONALD BRADLEY,

Appel | ant,
V. Case No. 93,373

STATE OF FLORI DA,

Appel | ee.

STATEMENT OF THE CASE!

On Novenber 7, 1995, Jack Jones was killed in his hone on Lake
Asbury during a purported hone invasi on robbery. On Septenber 14,
1996, the victims wfe, Linda Jones, and Donald Bradley, Brian
McWhite, and Patrick Wiite were arrested for the nurder. On
Septenber 26, 1996, the Clay County Grand Jury indicted the four
suspects. Donal d Bradl ey was charged with first-degree nurder
burglary with a dangerous weapon, and conspiracy to commt first-
degree murder. | 7-8. Linda Jones and Donald Bradley were tried

separately. The McWiite brothers pled guilty to third-degree

'Ref erences to the seventeen-vol une record on appeal are
desi gnated by the volune nunber in Roman Nunerals and the page
nunber. References to the twelve-volunme supplenental record are
designated by "SR " followed by the vol une nunber in Roman
Nuner al s and the page nunber. Al proceedi ngs were before C ay
County Circuit Judge Peter L. Dearing.
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murder and were sentenced to ten and a half years in prison.?

On August 5, 1997, the state filed a Notice of Qther Crines,
Wongs, or Acts Evidence, giving notice it intended to introduce
evi dence of other crines, including three crimes conmtted by Linda
Jones in August and Cctober of 1995 (making false reports of two
burglaries and one sexual assault), and two crines (malicious
injury to property and attenpted burglary) commtted by Linda
Jones, Donald Bradley, Brian McWite, Patrick MWite, and M chael
Clark on October 31, 1995. 1 276-277. On August 14, 1997,
Bradley filed a Motion in Limne, objecting to the introduction of
this evidence. |11 286-289. After a partial hearing on August 14,
1997, the state filed a proffer of evidence relating to the
collateral crimes. Il 311-312. The trial court heard additional
argunent on August 20, 1997, and denied the notion by witten order
on May 12, 1998. |11 478-481, paragraph 26.

On May 8, 1998, the state filed a Second Notice of O her
Crimes, Wongs, or Acts Evidence, giving notice it intended to

i ntroduce evidence of five additional crimes commtted by Linda

Jones (solicitation of Geg Geen to kill Jack Jones, solicitation
of Dwi ght Danahoo to kill Jack Jones, solicitation of Dw ght
Danahoo to beat up or kill Carrie Davis, harrassing phone calls to

Carrie Davis, malicious injury of the property of Carrie Davis).

2 Linda Jones was tried first and convicted of first-degree
mur der, conspiracy to commt first-degree nurder, and two counts
of solicitation to commt first-degree nmurder. The jury
recommended life, and the trial judge sentenced her to life.

2



1l 466. On May 11, 1998, the defense filed a Motion in Limne to
the state's Second Notice. |1l 467-470. After a hearing on My
19, 1998, the trial court excluded all the crimes except the
Cct ober 31, 1995, phone calls. X 1028-1031.

On January 30, 1998, the defense filed an Arended Mdtion to
Suppress Physical Evidence (Tel ephone Records). |1 363-380. On
April 28, 1998, the trial court held a hearing on the defendant's
notion, which was denied by witten order on May 12, 1998. 1]
478-483, VIII 524-597.

The guilt phase of Bradley's trial was held May 18-22, 1998.
Bradl ey's notions for judgnent of acquittal were denied. XVI |
1554, XV 1713.

On May 22, 1998, the jury returned a verdict of guilty as
charged on all counts. XV 1876-1877, 111 531-533.

On May 23, 1998, Bradley file a Mdtion for New Trial, which
was denied. |11 534-540, XV 1885-1886.

The penalty phase of Bradley's trial was held May 29, 1998.
The state presented one witness. The defense presented twelve |ive
W t nesses and two by videot ape. The jury reconmmended the death
penalty by a 10 to 2 vote. |1l 566, XVII 2228-2229.

The trial court held a Spencer hearing on June 18, 1998, and
heard argunent regardi ng the appropriate sentence. XVII 2234-2293.
The state and defense submtted sentencing nenoranda. V 819-859.
The defense submtted portions of the transcript of Linda Jones'
trial, 1V 575-642, V 780-818, and the trial judge incorporated by

3



reference the remaining portions of the Linda Jones' transcript.
XVI1 2237-2239-B.
On June 25, 1998, the trial court sentenced Bradley to death

The court found four aggravating factors: <cold, calcul ated, and

prenedi tated; heinous, atrocious, and «cruel; felony nurder
(burglary); pecuniary gain. The court found two statutory
mtigating factors: no significant history of prior crimnal

activity and Bradley's age of 36. The court found six nonstatutory
mtigators: that Bradley overcane a chaotic childhood and
dysfunctional famly life to make real achievenents in his adult
life; was a good provider and father for his wife and his children,
loves his famly, and is loved by them 1is a hard worker;
unsel fishly hel ped other people inside and outside of his fam|ly;
showed sincere religious faith. V 861-874.

Bradl ey was sentenced to concurrent thirty-year prison terns
on the remai ning counts. V 874.

STATEMENT OF FACTS

Guilt Phase

The di spatcher received a 911 call from Linda Jones at 8:30
p.m on Novenber 7, 1995, reporting her husband, Jack Jones, had
been beaten and was bl eeding to death. Linda said three nen cane
in, beat her husband, and robbed them The nen had clubs or a bat

and al so took her husband’s gun. They were dressed in black and



wor e ski masks. She said she had been taped and coul d not get the
tape off and had bl ood all over her. X 1061-1076.

Wen O ficer Yeager arrived eight mnutes |ater, Linda Jones
met himon the front porch. He saw no bl ood on her nor tape on her
hands. She was barefoot. Inside the foyer, the walls and fl oor
were splattered wth blood. Jack Jones' body was on the floor in
the den. He was on his back with his hands duct-taped above his
head and his feet taped. There was bl ood on and around the body.
X1 1288-1295.

Thomas Waugh, the | ead detective, arrived around 9:00 p.m He
found no signs of forced entry. There was evidence of a struggle
in the foyer area. There was duct tape on the floor in the first
bedroom down the hallway and rolled-up duct tape on the floor in
the master bath. A purse and jewelry lay on the floor in the
master wal k-in closet along wwth the victinmis wallet containing a
$100 bill. Phones in two bedroonms were still intact. A bloody
washcl oth was in the sink in one of the bathrooms. XI|I 1306-1335.
In the garage, a piece of duct tape had been stuffed inside a
ci nder block that was part of the wall. X I 1333-1335.

The nedi cal exam ner testified that Jack Jones died frombl unt
trauma. He suffered five or six severe blows to the head and ei ght
severe blows to his back, as well as sone | ess severe armand | eg
injuries. The trunk injuries were caused by a cylindrical
instrunment. The head injuries could have been caused by a gun or
sone ot her object. The arm |leg, and back injuries would not have

5



caused unconsci ousness, but any of the blows to the back of the
head very likely would have rendered hi munconsci ous i medi ately,
and he would have died fairly quickly thereafter. None of the
bl ows was adm ni stered after he was dead. Xl 1373-1379.

Brian McWite testified that he was 21 at the tine of the
hom ci de and worki ng for Bradl ey in Bradl ey’ s | andscapi ng busi ness.
Xl 1078-1079. The night of the hom cide, Donald called Brian and
asked if he and his brother, Patrick, wanted to make a $100 each to
help him beat up a guy. They agreed, and not |ong after, Donald
cane over in his maroon van. He told the McWites he was doing a
favor for a friend whose husband was cheating on her. She wanted
her husband beat up so he would stop seeing the girl. Donald was
going to pretend to be the girl’s boyfriend and tell the husband to
quit messing with her. X 1084-1086.

As they | eft the house, they grabbed a stick of wood fromthe
house and a pair of football gloves. The wood was about 2" in
di ameter on one end and 7-8" dianeter on the other end. X 1090.
They stopped at Wal Mart, where Donal d bought ski nasks. Bef ore
getting to Wal Mart, Donald called Linda Jones on his cell phone to
find out if M. Jones was hone. Brian knew who Donald called
because he heard Donald say Linda' s nane. Brian knew Linda did
Donal d’ s taxes but had never met her or been to her house. After
the call, Donald told them M. Jones was not hone yet. He told
themLi nda was going to | eave t he door unl ocked and the front porch
[ights off. Patrick and Brian were to go in the front; Donald

6



woul d go in the side door because there woul d be gun on the kitchen
counter in a bag. M. and Ms. Jones would be in the |living room
wat ching TV. Xl 1092-1096.

Donal d called Linda two nore tinmes. Brian heard Donald say it
was not |ike she said it was going to be because M. Jones was not
hone. Donald nade the final call when they got to the house.
Donal d sai d sonet hi ng about tax papers, neaning M. Jones was hone.
Xl 1097-1098.

Brian and Patrick went in the front door, and Donald went
t hrough the side door fromthe garage. Either Donald or Patrick
had the stick. They also had duct tape fromthe van. They had on
masks and gl oves and were dressed in black clothing. M. Jones was
inachair, Ms. Jones was on a couch. Ms. Jones nade eye cont act
but did not say anything. M. Jones | ooked back and saw them
asked Brian who he was, and then rushed at Brian swinging. Brian
st epped back and heard Patrick say, "I got him" Then Donald hit
M. Jones in the head with the stick. M. Jones |ost his bal ance,
and Donald hit him again. Ms. Jones had wal ked up by then.
Donal d pul l ed t he gun out and was talking to M. Jones. They taped
Ms. Jones but not tightly. Donald cocked the gun and pointed it
at M. Jones’ chest and head. He tried to shoot it but it would
not fire. X 1100-1105.

At one point, Brian felt |like M. Jones had had enough. He
asked Donald not to hit himanynore and asked hi m what he want ed.
Patrick asked Donald to stop, said it was over, but Donald did not

7



stop. As far as he could renenber, M. Jones got taped up after
Donal d stopped beating him XI 1106. Donald told Brian to go to
the room and take sonet hing. Brian took sone noney and jewelry
froma back room Xl 1107. They had to tape Ms. Jones’ nouth
tw ce because she took it off. At first, she asked who they were,
but she seened to be acting. Wen M. Jones was bei ng beaten, she
said "hey, stop, stop,"” then said nothing. She sawthe whole thing
and was right there beside them Xl 1108-1110. Donald was tal king
during the beating, at tinmes to Ms. Jones. Before they left,
Donald cut the tape on Ms. Jones’ hands with a small knife. At
Donal d’ s instruction, Brian and Patrick tore the kitchen phone off
the wall and threw it into the sink. X 1112.

Donal d drove off with the van lights off. Brian tossed the
duct tape in sone water on the way back to Donal d’ s house. Donald
told themif M. Jones died, they would be in big trouble and could
not tell anyone. They drove to Donald s house and Donal d cl eaned
the bl ood out of the van. Donald took their bloody clothes, put
them in a garbage bag, and gave them sonme shorts and a T-shirt.
Brian heard Donald’ s wife's voice but Donald told her to go back in
t he house. Xl 1113-1116.

Donal d took Brian and Patrick home. Their clothes, shoes, and
the stick were burned in a burn barrel outside the MWite house.
Donal d kept the gun and said he was going to stick it in sone nud.
Xl 1129. Brian worked with Donald the next day and for another
month after that. They agreed that if one of them got caught, he

8



woul d take the fall and not say anything. Donald said he woul d not
tal k because he wanted to get paid by Ms. Jones, who was getting
a lot of noney from the insurance people. Xl 1117-1122. Bri an
ultimately got caught because of a fingerprint he left after he
took off his glove. X 1122.

On cross-examnation, Brian said he did not hear Donal d cal
anyone to ask for directions. Xl 1167. Donald used a flip phone
not a bag phone. He did not renenber Donald calling Mchael Cdark
or telling himwhat C ark said. He did not renmenber Donal d calling
soneone naned “Sis” or calling Cndy Bradley. X 1167-1168. He
did not renmenber telling Detective Waugh he hit Jack Jones two or
three times. He took off his glove because he got hit on the arm
He took the other glove off | ater because he wanted to get caught.
He got scared because Donald "was hitting me and | got tripped
out." Xl 1167-1170. He thought Donald "was going to |like start
shooting everybody."” He did not renenber telling Detective Waugh
that Valerie came into the garage and wal ked around while they
cl eaned up. He never told Waugh that Valerie washed the clothes
that night. X 1173.

Patrick McWite testified that he was 17 at the tine of the
hom ci de and attending Orange Park H gh School . Xl 1209-1210.
When he got hone on Novenber 7, 1995, his brother asked if he
wanted to nmake some noney. Brian said they were going to "junp
this guy" neani ng beat hi mup. Donald cane over, told themto grab
sone gloves and the stick by the back door, and they left. Xl

9



1211-1213. They stopped at Wal Mart, where Donald went inside and
bought ski masks. XilI 1214. At one point, Donald called soneone
on his cell phone to get directions to the house. Patrick heard
himsay "Sis" a couple of tinmes. Donald made several other calls.
One call was about sone tax papers, which was the code to go in the
house. One was to Mchael Cark to ask if he wanted to cone with
them X 1216-1220. Donald nmade the last call when he pulled
into the driveway. X1 1221.

When they got to the house, Donald said the front door would
be open and told Patrick and Brian where to go to avoid the
fl oodlights. Donal d was going through the garage to retrieve a
pi stol fromthe kitchen. X1 1220. When they got inside, they saw
their reflection in a mrror. M. Jones did too and cane towards
them He and Brian started throwi ng punches. Patrick stood frozen
with the stick in his hands. Then Donald cane in and hit Jones in
the back of the head with the butt of the gun. Jones fell down,
and Patrick and Donal d dragged himinto the other room More bl ows
were exchanged between Jones and Donal d. Donald then started
hitting Jones with the gun and ki cking him Donald took the stick
fromPatrick and told Patrick to find sonething to take. XlI 1222-
1224.

Patrick and Brian went down the hallway. Then Patrick went
back to the front room The |lady was standing on the stair not
sayi ng anyt hi ng. She was not taped at that point. Donal d was
hitting M. Jones. Donald told Patrick again to go find sonethi ng,
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and Patrick went back down the hallway. He went through sone
drawers and purses but did not find anything, then returned to the
den. The lady was still standing on the step. He heard her say
"stop" once. Donald was still beating the guy, who was in a ball.
Donald told Patrick to shut the |ady up, so he went over to her

When he touched her, she flopped to the floor. Donal d threw
Patrick the tape, and he taped her nouth. Patrick went back to the
mast er bedroom where he found $13 and sone jewelry. VWhen he
returned to the living room the lady was crawing, trying to see
into the roomwhere Donal d and Jones were, her feet and hands still
tied. Donald told Patrick to tape the man’s hands, which he did.
Donal d continued to hit him Patrick went back down the hall way.
When he cane back, Donald was still hitting the nman. Donal d
clicked the gun to the man's head but it did not go off. X I 1235.
At one point, Brian taped the lady. Before they left, Donald cut
the lady’'s tape. Xl | 1244. The man was still in a ball when they
left. X 1237. After they left, Donald said, "I think I killed
him" X1 1243-1244. On the way back to Donald s house, Brian
threw the duct tape in sone water. X1 1229. They parked in
Donal d’ s garage and cl eaned up. Valerie Bradley brought a bucket
of cold water to the door. Donald and Brian changed cl ot hes and
burned the clothes they had been wearing. They cleaned the stick
and took it back to the McWite house. Patrick had not seen it

since. Xl 1241-1243.
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On cross-exani nation, Patrick said Donald offered him $250.
Patrick was 6'2" and wei ghed 250 pounds. He grabbed sonme old
football gloves before they left so he would not hurt his hands.
He tol d Donald they did not need the stick but took it anyway. They
wore ski masks so the man woul d not recognize them The plan was
to beat himup, not kill him Xl 1262-1270. Donald used a flip
phone not a bag phone. Xl I 1270-1272. Patrick may have hit the
man once. Xl I 1273. Valerie did not cone in the garage but to the
door. Patrick thought she saw them Xl | 1276.

Mark Cornett, an Orange Park police officer, was a famly
friend of the McWiites. He grew up with the boys’ father, Eddy,
and had a special relationship with Patrick, taking himfishing,
hunting, and to football ganes. Cornett’s departnent was not
involved in the Jones nurder and Cornett did not know anything
about it except what he had read in the newspaper. X I 1196-1199.
On Septenber 14, 1996, the sheriff asked himto help with Brian's
arrest. Cornett knew where Brian lived, and they arrested Brian
around 5 a.m Cornett stayed at the station until 8 a.m, then
went hone to bed. No one told him anything about the case.
Shortly afterwards, Detective Waugh called and asked Cornett to
bring Eddy MWihite to Geen Cove Springs, which Cornett did.
Cornett then took Eddy honme. A few mnutes after he dropped Eddie
off, Eddie called and said Patrick had sonmething to tell him
Eddi e brought Patrick to Cornett’s house, and Cornett drove Patrick

to Green Cove Springs. Patrick started talking, so Cornett read
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himhis rights. Cornett turned Patrick over to Waugh and tol d t hem
what he had said. X | 1198-1204.

M chael Cark testified that he was working for Donald in
Novenmber of 1995. He got the job from Donald s sister, C ndy
Bradl ey, who lived across the street from Cark's parents. Xl |
1383-1384. On Novenber 7, 1995, which was C ark's birthday, his
parents had a birthday party for him Around 7:30 or 8:00 p.m,
while he was at the party, Brian Mc\Wite and Donal d Bradl ey cal |l ed
on a cell phone. They w shed hima happy birthday and asked if he
wanted to conme hang out with them Donald nentioned that he was
going to Lake Asbury. X I 1391-1394.

Jill Jones, the daughter of Linda and Jack Jones, testified
that her father carried a gun. Wen he got honme, he would put the
gun down on an island in the kitchen. X | 1283.

Jani ce Col e testified she had known Linda Jones since second
grade and Jack Jones since junior high. She was the maid of honor
at their wedding, and the famlies did things together. On either
Novenber 6 or 7, 1995, Linda called Janice. She told Janice she
was not getting a divorce. She already had told Janice about
Jack's affair. When she called Novenber 6 or 7, she was upset
about noney probl ens. Jack had been buying things for Carrie
including a dianmond ring. Linda said Jack would be hone that
evening or the next to talk about the bills and finances. Linda
was very upset about all she had been through. She said she could
take a gun and kill Jack and get away with it because of everything
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t hat had happened. Janice told Linda she was crazy, there was life
after divorce. When she told Linda she knew a good nan, Lacey
Mayhan, a |lawyer, Linda responded, "Oh, | thought you neant
sonething else.” Linda said she would |ose $500,000 in life
insurance if she got a divorce and she "wasn't going to fat and
forty alone."” X I 1431-1436.

Jack Jones had a life insurance policy worth $125, 000 which
had been established in 1992. Xl | 1444. He al so had a conpany
policy at Key Buick, where he was the service manager, which was
worth $175, 000 and had a doubl e i ndemity cl ause. Linda Jones was
the beneficiary of both policies. X 1449.

Ernie Zweifel testified that he lived two houses down and
across the street fromthe Jones. Zweifel said he saw a maroon
1994 or 1995 Nissan van go by his driveway at a high rate of speed
with the lights off around 8:30 p.m the night Jack Jones was
mur der ed. Zwei fel recognized the year and nodel because he had
been shopping for a van. The van appeared to be comng fromtwo
houses down. The wi ndows were tinted, so he could not see inside.
About twenty mnutes |ater, the police appeared. Around 9:30 p.m
that night, Zweifel gave the police a statenent about what he had
seen. Xl Il 1453-1477.

Over defense objection, four wtnesses testified about an
i ncident that took place on October 31, 1995, one week before Jack

Jones was mur der ed.
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Brian McWite said he, Donald Bradley, Mchael dark, and
Patrick McWhite went to an apartnent in Mandarin in Donald s van.
They went to the door and no one answered. Then they broke sone
W ndows. Donald nmade sone calls that night but Brian did not
remenber who he called. X 1132.

Patrick McWiite said they went to Mandarin to talk to a girl.
They were going to knock on the door and then go in and take
what ever they wanted. Donald was going totalk tothe girl. After
they arrived, Donald | earned froma phone call that he nmade outsi de
t he apartnent that soneone el se was there. Eventually, Jack Jones
left the apartnent. The knocked on the door but no one answered.
Donal d told themto break some wi ndows of a car that was on bricks,
which they did. X 1246-1250.

M chael Cark said they went to the apartnent to steal
jewelry. Donald knew jewelry was there. No one was supposed to be
home. Wen they got there, a man and wonman were there. They sat
in Donald's van for forty-five mnutes, and Donald nmade severa
phone calls. Mchael called his nother, whose birthday it was, to
say he would be late for her birthday party. After the man left,
t hey knocked on the door but no one cane. They got back in the
van, and Donal d placed a call. Then Brian and Patrick got out and
broke some wi ndows of the girl’s car. Donald dropped them off at
Brian's house. Xl 1385-1390.

Carrie Davis, 21, said she began working for Linda Jones in
Cct ober 1994. She noved in with Linda and her husband in February
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1995 because of difficulty at hone. She had not net Jack Jones
before that. She noved out in July 1995, a week after she and Jack
got invol ved. Li nda found out about the affair the day Carrie
moved out and was very angry. Carrie and Jack planned to marry.
They | eased an apartnent in both their names. Jack usually cane
over in the nornings around 5:30 a.m, they would have |unch
t oget her, then he woul d cone over after work and stay until 6:30 or
7:00. He bought her a weddi ng set on Cctober 13, 1995. On Cctober
31, 1995, Jack left her apartnent around 8:30 p.m She received
har assi ng phone calls from Linda Jones before and after he left.
After he left, some adults knocked on the door. She called 911.
The next day her car wi ndows were busted and the brake lines were
cut. X1 1418-1425.

Det ective Waugh testified that he and Li eutenant Rednond went
to Donald Bradley’s honme at 8:30 a.m on January 22, 1996, with a
warrant to seize Bradley's van. Donald lived in the Loch Rane, a
gated conmmunity. X1l 1481-1482. \Waugh he did not call Donald
before he showed up and had never tal ked to Donald before. XlI
1520. The famly was havi ng breakfast when they arrived. Waugh
and Rednond waited while they finished eating, then spoke wth
Donal d. Donald's wife, Valerie, was present during sonme of the

conversati on. Donal d taped the conversation.® X Il 1488. Waugh

®During his testinony, Waugh referred to a transcript of
the tape recording Bradl ey had made of the interview X1 1490.
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told Donal d he had no problemw th Donal d tapi ng the conversati on.
X1l 1521. MWaugh began by asking routine questions, such as date
of birth, phone nunbers, enploynent history. Donald said he had
two cell phones, one wth the nunber 707-6889, used by his forenen
M chael Cdark and Brian McWite, the other a flip phone with the
nunber 858-0347, which Donald used. Xl Il 1486-1487. Donald told
Waugh he knew Linda Jones well. She had been doing his taxes for
several years. He last talked to her three weeks earlier. Xl
1522.

When asked where he was on Novenber 7, 1995, Bradl ey coul d not
recall but offered to pull out records to see what his work
schedule was and "go from there."” X Il 1489. Waugh then told
Bradl ey t hree phone calls had been nmade fromhis cell phone, nunber
858- 0347, to Linda Jones’ hone the night of the nmurder, at 7:35,
8:06 and 8:17 p.m Donald got up and got his calendar. There was
no entry for Novenber 7. The entry for Novenber 6 was "Canel ot
Sevilla, Party by the Sea." X Il 1499.

Regar di ng t he phone calls, Donal d said he was supposed to pick
up sone tax papers from underneath the doormat at Linda's office
that night. He did not get the papers or Linda nessed up, so he
cal l ed her about the papers, then cane hone and ran sone errands.
She said she forgot the papers and offered to | eave them again.
The 7:30 call nmay have been the first tine he called when he
realized the papers were not there. He called her again after
doi ng errands, then cane honme. The only thing Linda tal ked about
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when he called was the tax papers. X1l 1491-1498. After he got
home, he gave his sister, Cynthia, the cell phone, and she left for
M ddl ebur g. He said he was not sure if he made the cell phone
calls that night or if his sister nmade the calls. But he did cal
Linda’s house asking about the tax papers and he ran an errand,
then he watched the second half of a program by Danielle Steele.
H s sister was waiting for himto conme back fromthe errand, so he
coul d not have gone much farther than Linda's workplace and W nn-
D xi e and back. X Il 1500-1501.

Before he left, Waugh told Donal d that Linda Jones was |ying
about her involvenent in her husband s death, that she was "knee-
deep in the mddle of this thing and she sucked ot her peopl e knee-
deep in" the situation. Wugh told Bradley he had several theories
about what happened: Either people went in there to teach Jack a
| esson and things got out of hand or sonebody went in there to
teach hima lesson and Linda finished himoff. He did not know
whi ch was true but he knew Linda was involved. X II 1523. Before
Waugh left, he made it he thought Donald' s van was involved and
that Donald, too, was involved in sone fashion. After he told
Donal d he woul d be | ooki ng for bl ood and ot her evidence in the van,
Donald said the van had been detailed four or five tinmes since
Novenber 7, 1995. X1l 1532-1533.

The state introduced the foll ow ng summari es of phone records
into evidence: Al phone calls from Linda Jones’ cell phone to
Donal d Bradley' s cell phone or hone phone starting October 31,
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1995, wuntil July 10, 1996; all calls fromLinda Jones’ cell phone
on Cctober 31st, 1995; all calls from Donald’ s cell phone, 858-
0347, on COctober 31, 1995; all calls from Linda Jones’ cell phone
on Novenber 7, 1995; all calls frombDonald s cell phone on Novenber
7, 1995; all calls fromDonald s cell phone to Linda s Jones' hone
or cell phone or Gupton & Gupton, where she was enployed. Xl
1504- 1505, 1548-1550.

| rene Sharkey worked the security gate at Loch Rane the day
Waugh interviewed Donal d. Sharkey testified that Valerie Bradley
called at 11:24 a.m and asked themto admt C ndy Bradley. G ndy
arrived at 11:43 a.m, left at 2:20 p.m, cane back at 2:26 p.m,
and left again at 2:31 p.m Valerie also called at 12:28 p.m and
asked that Linda Jones be admtted. Jones arrived at 12:40 and
left at 2:19. X1l 1539-1545.

The state rested. X1l 1553.

Oficer Cornett testified that he spoke to Patrick and Brian
McWhite the day they were arrested. Patrick said Donald burned the
stick and a bag of bl oody clothing the night of the nurder. Brian
told Cornett Donal d demanded Pat's boots sonetine after that night
and burned them Xl Il 1558-1559.

John Ring, fromthe Sheriff’'s Ofice, testified that in one
bedroom of the Jones’ hone, the shower appeared to have been
recently used. The curtain was wet, the inside shower was wet, and

the mrrors were steany. X Il 1562.
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Valerie Bradley said she and Donald had been married since
1994. They had five children, his three, her one, and one
t oget her. Donald owned a |andscaping and |awn naintenance
busi ness. Xl Il 1563-1564. On Novenber 7, 1995, Donald went to
wor k. He usually got hone about between 6:00 and 7:00 p.m It was
not unusual for himto call on his way hone to ask her to open the
garage door and make sure the kids’ toys were out of the way so he
coul d back his trailer and truck into the driveway. On Novenber 7,
1995, Cindy Bradley canme by the house around 7p.m, about when
Donal d got honme. X1l 1564-1565. Charles Shoup called around 8
p.m Valerie answered the phone and called Donald to the phone,
just as Donald was | eaving. Donald Shoup he would call himlater.
X'l 1567-1568. Their plan that night was to watch the second part

of a novie they had watched the night before, Nothing Lasts

Forever. The novie started at 9:00 and lasted until 11:00 p.m
Donal d I eft around 8:00 and was back ten to fifteen m nutes before
the novie started. He brought snacks and food and m |k from W nn-
D xie. They watched the novie together until 11:00 p. m, then went
to bed. Valerie did not see Patrick or Brian MWite that night.
X1l 1567-1570.

On cross-exam nation, Valerie said their only income was from
her husband’ s business. Wen asked whet her her husband’ s busi ness
income for 1994 was only $9,100, she said she and the IRS were
di scussi ng that because the IRS felt they owed $13, 000. Wen asked
if she signed the tax return, she said she signed whatever "Linda
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had arranged."” XV 1576. Linda did everyone in the famly’'s tax
returns. Valerie hel ped get the docunments together and kept the
books for Donald s business. She did not know whether Donald
st opped to pick up the tax papers on his way hone fromwork or from
the errand, but she knew he did not get thembecause she renenbered
conplaining to him about it. XV 1577. Val erie said she was
presently under arrest, charged with accessary after the fact to
first-degree nurder. She had been arrested the sane day as Donal d.
X'V 1579. She did not renenber who called the front gate on
January 22, 1996, to let Cndy Bradley in. She did not recall if
C ndy and Linda both canme over that day. X'V 1581. She had
checked to see what she and Donal d were doi ng on Novenber 7, 1995,
bef ore Waugh canme over because Waugh al ready had questioned C ndy
and other famly nmenbers and she knew he conme to their house. XV
1582- 1583.

The TV schedule for Novenber 7, 1995, was admtted into
evidence, along with a stipulation that on that date, from9:00 to

11: 00 p. m, Channel 4 showed a novie, Nothing Lasts Forever, which

was part two of a two-part mniseries. XV 1587.

Charl es Shoup testified that Donald was | andscapi ng his hone
i n Novenber of 1995. During that tinme, Shoup called Donald often,
usually at hone and in the evenings. He did not renenber if he
cal l ed Donal d on Novenber 7. A page from Shoup’s phone bill was

admtted into evidence, show ng soneone placed a call from Shoup’s
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phone to Bradl ey’s home phone Novenber 7, 1995, at 7:54 p.m The
connection lasted half a mnute. XV 1588-1590.

The jury heard a vi deot aped deposition of G ndy Bradl ey taken
Decenber 19, 1997. She was 41 years old at the tinme and termnally
ill. She ran a | awn maintenance business with Evans Howard. At
the time of Jack Jones’ nurder, she and Linda Jones were best
friends. They saw each other every day and tal ked on the phone
several tines a day. XV 1596-1598.

During that tine period, Cndy had use of a cell phone in
Evans Howard’ s nane with the nunber 659-9222. The phone was not
wor ki ng on Novenber 7, 1995, because the bill had not been paid, so
Ci ndy used Donal d’ s phone that day. Wen shown the outgoing calls
from Donald’ s flip phone, 858-0347, on Novenber 7 and 8, 1995
C ndy said she placed the first call to Gupton & CGupton, where
Li nda Jones worked. Li nda was busy, so she never spoke to her
She said the 12:42 p.m <call to Donald s house could have been
pl aced by either her or Donald. The 6:53 p.m call to Donald s
house woul d have been Donald calling Valerie to get the kids’ junk
out of the driveway. The 6:57 p.m call would have been Ci ndy
calling Valerie as a joke. Cndy made the 7:35 p.m call to
Li nda’ s hone. She got the answering nmachi ne, so she dial ed Linda’s
car phone but did not make contact. At that tine, she was probably
on her way to a Bible study neeting in M ddl eburg, and was cal ling
Linda to neet her after the Bible study, which was near Linda's
home. XV 1607-1609. At 7:53 p.m, Cindy called Mchael Cark to
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say happy birthday and al so spoke to her ol der daughter, Kati sha.
At 7:55 p.m, she called her hone, probably calling her nromand her
youngest daughter, G nger, on her way honme from the Bible study.
At 8:06 p.m, she called Linda agai n but did not make contact. She
al so made the next call to Linda. XV 1610-1612. She nade the two
calls to Donald's house at 8:39 p.m and 8:50 p.m but got his
answering machi ne. She dropped the phone off the next day after
| earni ng Jack was killed. XV 1614-1615.

On cross-examnation, Cndy said the Bible study usually
lasted from7:00 or 7:15 p.m to 8:00 p.m but it may have been
only twenty m nutes that night because they did not have a regul ar
nmeeting. She called Mchael Cark not |ong after she got to the
Bi bl e study. XV 1617-1618. Donald did not call and ask for
directions that night. XV 1619. G ndy was aware that Donal d was
trying to get the tax return from Linda's office that night and
could not get it because it was not where she said she woul d | eave
it. XV 1621. On January 22, 1996, C ndy went to Donal d’ s house
and listened to the tape of him being questioned by the police.
Li nda, Valerie, Cndy, and Donald |istened. R chard Gupton sat out
inthe car. XV 1622-1623. G ndy had used Donal d’s phone five to
eight tinmes in Novenber. XV 1624.

The defense introduced the record of a phone bill from Evans
Howard's cell phone for nunber 697-9222 from Cctober 9, 1995, to

Novenber 8, 1995, along with a stipulation that the bill was valid.

23



There were no calls during that billing period after QOctober 18,
1995. XV 1627.

Kati sha Gussman, C ndy Bradl ey's daughter, testified that she
was at Mchael Cark’s parent’s hone on Novenber 7, 1995, for
M chael ' s birthday party. Her nother called and tal ked to M chael,
then to her. Her nother spoke to Mchael for ten to fifteen
m nutes. Katisha could not tell if the call was froma cell phone.
The party started between 5:00 and 5:30 p.m The phone call from
C ndy canme around 6:30 p.m To her know edge, G ndy did not cal
any other tinme that night. XV 1629-1633.

Donal d Bradley’s nother said she had never heard Donald or
anyone else in the famly call Cndy "Sis." XV 1634-1635.

Cletis Watson, a public defender investigator, said he drove
fromthe McWites' house on Railroad Avenue to the victinm s honme on
Lake Asbury. He drove two routes. The second route, taking 218 to
Bl andi ng Boul evard, * was twenty-two mles. XV 1637-1639.

Detective Waugh said when he talked to Patrick and Brian
McWhite on Septenber 14, one or both said after they got back to
Donal d’s house, Valerie canme out into the garage while they were
cl eaning up. Patrick said he hit Jones with a fist. Brian said he

hit Jones a couple or three tinmes. XV 1640-1641.

“This was the route Patrick and Brian MWite testified they
took to the Jones residence the night of the hom cide.
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Steve Leary, the FDLE anal yst who processed the crine scene,
collected two pieces of tape fromnext to Jack Jones’ body, which
he sent to the crine lab to be processed for latent prints. XV
1650-1653. Dawn Walters, an FDLE print specialist, found a | atent
palm print on the tape, which she was unable to match, after
conparing it with prints from Jack Jones, Donald Bradley, Linda
Jones, Patrick and Brian McWite, Oficer Yeager, Randol ph Brunson,
Ri chard Barrett, M Carpenter, Steven Wiitfield, and G ndy Bradl ey.
Walters found prints on one other of the pieces of tape she was
sent. On that piece, she found two fingerprints and a pal nprint
bel onging to Brian McWite. XV 1698.

Steve Leary also used Luminol in the house, a spray that
detects trace ampbunts of blood even if the blood has been cl eaned
up or is invisible to the eye. If blood is present, it shows a
| um nescent |ight blue color. Oher things cause | um nescence such
as rust or netal or vegetable materials. XV 1648-1649. Lum nol
revealed blood in the Jones’ house where it could not be seen.
Lum nol detected bl ood on a washcloth found in the shower in the
master bathroom XV 1654. Leary also found a pattern of stains
on the foyer floor and carpet. Arepetitive pattern |like the heel -
mark of a shoe was repeated ten or fifteen tinmes going down the
hal | way. X'V 1655-1656. In the den, where the body was found,
t here was a crowbar-shaped pattern, about twenty-seven inches | ong
with a curve on one end, which was about five inches w de. A
simlar but smaller pattern was found in the foyer. It was fifteen
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i nches 1 ong and was repeated twice as if |aid down, picked up, and
|aid down again. There was a positive reaction on the driver’s
seat and the back of the passenger seat in the teal Buick parked in
the garage. Lumnol testing of Donald s van cane back negati ve.
Leary said it was harder to clean blood out of a carpet or fabric
than off tile or linoleum XV 1555-1658.

On cross-exam nation, Leary said all the pieces of duct tape
found in the Jones house were fromthe sane roll, including the
roll ed-up ball found inside the cinder block in the garage. The
heel - shaped mark could have been caused by sonething el se. XV
1668. Before processing the van on January 26, 1996, Lieutenant
Rednond told him the van had been detailed at |east five tines
since Decenber of 1995. XV 1685. Leary described Lum nol as a
"very useful tool."™ He had done it "many, many tines." Waugh
asked himto do the Lum nol testing. XV 1686.

Penalty Phase

The state presented one w tness: Patrick MWite. Patrick
said Jack Jones was alive and asking Donald to stop while Donald
was hitting himwi th the stick. Jones was still alive when Patrick
taped hi s hands because he was telling Patrick to pl ease stop. He
woul d not give Patrick his hands because he was trying to protect
his head from the Dbl ows. Donald continued to hit him after the

tapi ng. XV 1892-1894.
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The trial judge told the jury Linda Jones already had been
convicted of first-degree nurder in her husband's death and
sentenced to life in prison without possibility of parole. He told
the jury the McWiites had entered pleas of guilty to third-degree
murder and that their sentences would be determ ned by the court
but woul d not exceed seventeen years. XV 1896.

The defense presented twel ve w tnesses.

Det ecti ve Waugh said he talked twice to Geg Geen during his
investigation. Geen, a friend of Linda Jones, said Linda Jones
had asked himto get a silencer for her gun because she wanted to
kill Carrie, then kill herself. Geen asked her why she needed a
silencer if she was planning to kill herself. Geen also said
Li nda approached himtwo or three times, offering him $10,000 to
kill her husband. She was going to pay himw th noney fromJack's
$250,000 life insurance policy. She told Geen the nurder could
easily be done. She would | eave the door open and he could get a
couple of other guys to make three and they would wear ski nmasks
and gl oves and beat Jack to death. They could cut her, |leaving a
scar, and rough her up. She suggested he use a baseball bat to
beat Jack to death. She al so suggested he use duct tape to tape up
her nouth and her hands and actually obtained a roll of duct tape
fromGeen. Geen said Linda had the whole plan figured out. She
knew exactly what she wanted to do and how it was to be done. XV
1899- 1901. Phone records showed Li nda Jones made nunerous calls to
Green a couple of nonths before Jack's nurder. XV 1902, 1909.
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Detective Waugh also talked to Dw ght Danahoo, Donald
Bradl ey’ s uncl e. Danahoo said Linda Jones asked him on two
separate occasions to kill Jack and Carrie. She offered him
$10, 000. Phone records showed Li nda Jones had nade nunerous phone
calls to Danahoo a nonth or so before the nurder.

VWaugh told the jury Linda Jones was convicted at her trial of
soliciting Geen and Danahoo to kill her husband. XV 1902-1904,
19009.

The defense presented thirteen wtnesses, five nonfamly
menbers and eight famly nenbers.

Arthur Kurtz said he hired Donald Bradley as an irrigation
specialist in 1988. Donal d was an excellent worker and worked
| ong, hard hours. About a year after he began working for Kurtz,
Donal d becane involved in drugs. Kurtz did not know there was a
problemuntil the day it cane out. That sanme day, Kurtz went with
Donald to Jacksonville Beach, where Donald entered a drug rehab
program Donald was the first enployee Kurtz had done this for.
The treatnent worked for a while but wultimately Donald was
t erm nat ed. Kurtz could not renenber why but thought it was
because Donal d went back on cocaine. XV 1947-1958.

El i zabeth Smth said she owmed a pl ant nursery in Jacksonville
fromwhi ch Donal d bought plants for his | andscapi ng busi ness. One
day whil e Donal d was at the nursery, the m st systemnmal functi oned,
whi ch could have cost the nursery thousands of dollars. Donal d
worked with Smth to get it working again. After he got it working
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hal fway, he left and said he woul d send over a specialist, which he
did. He did this just for a favor. XVl 1960-1962.

Marc Angel o, president of Schultz Construction, net Donald
1991 after his business partner asked himto | et Donal d bid on sone
smal | projects. Donald did a good job on the first project, so
t hey kept giving hi mnore and bi gger projects. Eventually, Donald
was doi ng ni nety percent of their work in a very tough, conpetitive
busi ness. Donald did good work. \Wether it was a $400 job or a
$30, 000 job, he would drive out of his way or stop what he was
doing to take care of a small item He treated every job as if it
were the nost inportant job. He was a man of his word. He got in
the hole and worked with the irrigation guys if they were
shor t handed. He bought the guys lunch and drinks, too. He did
what ever it took. XVI 2023-2029. Donald also was the kind of guy
you could call at 3 a.m from Tall ahassee to pick you up, and he
woul d come, no questions asked, except to ask how he coul d hel p.
When Angel o and his wife were at the hospital awaiting their first
child s birth, the first thing they got was a bouquet and stuffed
animal from Donald. XVl 2023-2031.

Harvey Sowers said Donald cane to his Jehovah's Wtness
congregation five years before, and they started a Bi ble study.

Sowers saw Donal d several tinmes a week. Donald's famly attended

KingdomHall. Donald was very serious about his study and sincere
in his faith. He made nunerous friends with people in the
congr egati on. He loaned his equipnent from tinme to tinme to
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mai ntain the | awmn and donated a trailer |oad of new plants to the
assenbly hall. He once spent a day and a half hel pi ng anot her
famly hook up their septic system XVI 2040-2047.

Dr. Dean Lohse, a neurosurgeon, testified via videotape that
he first started seeing Donald in 1990 for a work-related back
injury. Donal d had back surgery in Septenber 1990, then went
t hrough several nonths of rehabilitation. In February 1991, an MR
reveal ed a permanent defect, neaning Donald would have life-Iong
synptons. Dr. Lohse saw Donald every six nonths after that unti
January 1996. Dr. Lohse gave himpain pills but he would only take
half a tablet. He worked hard through his pain, harder than you
woul d expect for his physical condition. XvI 2099-2107.

Donald Bradley's father said he and his wfe had five
children, Donald was the third. They divorced in June 1972, when
Donal d was el even. M. Bradley kept the children for three years.
He remarried in Septenber 1972. His wife, Nancy, was twenty-four
at the time. His oldest daughter, Pam was seventeen. XV 1912-
1915. M. Bradley said he made many mn stakes as a parent. He
ultimately abandoned his children and noved to California. XV
1915-1916. When Donald was an adult, just before his daughter
Arissa was born, Donald called his father and said he wanted to
have a relationship. They began by having |unch, and the
rel ati onshi p devel oped fromthere. They now spoke in person or on

t he phone every three or four days. XV 1917-1919.
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Donal d’s nother said she and her husband fought during the
first eleven years of Donald s |ife. Her ex-husband |iked younger
wonen and was unfaithful. They split up when her husband fell in
love with a girl at work. After they split up, M. her husband and
his | awer said he woul d never pay alinony or child support. Ms.
Bradl ey had never worked, so her attorney told her to give the
children to her husband, that he would change his m nd soon, and
they could go back to court to get custody. Ms. Bradley took his
advice and left the famly hone. The two oldest girls, who were 16
and 17, got jobs and took care of thenselves. One weekend, after
Ms. Bradl ey had been away, she cane honme to find the three little
children sitting on the stairwell wth a little bag. She asked
t hem what was wong, and told her "Dad and Nancy doesn’t want us
anynore." After the children cane to live with her, M. Bradley
never paid child support. He owed $60, 000. She took himto court
fourteen tinmes but never got a dinme. She struggled to raise the
children, working two jobs and living in a one bedroom apartnment.
Eventually, she noved into her father's house. Even then, she
struggled. A friend bought the kids' school clothes because she
could not afford to. XV 1926-32.

As an adult, Donald treated her with | ove and respect. Every
two weeks, he brought her things she could not afford. He often
brought bags of groceries. She would not take any noney for

babysitting for her grandchildren, but would find noney in her
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pocket or purse after she got hone, or $20 or $30 in her car
ashtray. XV 1934-1935.

Cndy Bradley testified via videotape. The testinony was
taped Cctober 23, 1997. Cindy was 41 and had term nal cancer.
Cndy said the famly first lived in Switzerland, Florida, then
Cal i fornia. Their father was "very, very strict."” She first
realized her father was cheating on her nother when she was five.
Her parents fought about it for as long as she could renenber.
After they noved to California, her nother's brother, Dw ght
Danahoo, lived with them He was 18 at the tine. Donal d and
Dw ght slept downstairs, where their parents ended up fighting.
One tinme, her nother threw a ceramc |lanp at her father, and they
fought back and forth. C ndy and her sisters were upstairs by the
stairs, but Dw ght and Donal d were downstairs in the mddle of it.
Her father would slap her nother. The kids woul d be "freaking out”
and crying but never interfered. |If they said anything, they got
beat. XVl 1969-1972.

Once, her not her caught her father with another woman in their
apartnent. Her nother packed her bags and | eft on a G eyhound bus.
She cane back a few weeks | ater. They broke up for good when C ndy
was fifteen and Donal d el even. Their father took them because
their nother was really ill and had to have a hysterectony. Her
not her left the house at that point. Ci ndy was in ninth grade and
her ol der sister, Pam in tenth. Their father would be gone all
week, then come back on the weekends and drop them off at the
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| aundromat to do the laundry. Cindy and Pamhad to get the little
kids off to school, then get to school thenselves. Ci ndy and Pam
ended up dropping out of school. XVI 1972-1976. They did not see
their nother much because their father would not let her in the
house. XVl 1976-1977.

When Nancy noved in, she was hateful towards them Pam had
gotten a job and gone to live wth their nother already. G ndy
tried to talk to her dad about Nancy, but he said his happiness
meant nore to himthan she did, and if she did not like it, to get
out .

The three little kids went to school, cane honme, did their
homewor k, and cl eaned the house. Nancy got hone from work first
and woul d tell the kids she hated them \Wen they told their dad,
Nancy woul d say they were |ying, and they woul d get beat for |ying.
Their father nmade them | ean over a clothes hanper and grab the
bottom of it while he beat them wusually with |eather belts but
sonetinmes with a "switch" he nmade t hem pi ck thensel ves. Soneti nes
he put their heads between his knees so they could not get away
whil e he was beating them They also got beat if they ate or drank
anyt hing before their dad got hone. Nancy would mark the m |k jug
and other food itens so she could tell if they had gotten into
anything. XVl 1980-1982. The beatings left welt marks all over
t heir bodi es--neck, shoul ders, back, stomach, all over. Sonetines
their dad waited until they fell asleep, then woke them up, and
beat them They would wait all night, crying, because they knew he
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was com ng. They woul d think nmaybe he forgot, but he was just
waiting until they went to sleep. Sonetines he beat them on
"general principles," nmeaning he woul d beat all of themjust to be
sure he got the right one or would beat themso that if they did
anything | ater that week, they already woul d have gotten beaten for
it. XVl 1198-1999. Donald and Cathy got the nost beatings, the
worst treatnment. XVI 1991.

When their father and Nancy went out, they would put the kids
in their roons, then put a piece of tissue paper in the door. |If
the kids left the room the paper would fall out, and when their
dad got hone, they would get a beating. Her father and Nancy woul d
be gone half the night, and the kids were not even allowed to | eave
their roons to go the bathroom The boys coul d open a wi ndow with
a screwdriver but Cathy woul d get beaten for | eaving the roomto go
to the bathroom and woul d get beaten for peeing in her room XVl
1983-1984.

Their father hid dirt in the house and told themthey had to
find the dirt before he got hone. If the dirt was still there,
they would all get beat. If a single dish had spots on it, he
woul d pull everything out of the cabinets, and they would have to
wash everything in the house and scrub the walls. XvlI 1997.

When Donal d broke his right arm Nancy said it was not broken.
Donal d could not nove the broken arm so he tried to eat |eft-
handed. When he spilled his drink, Nancy picked up the broken arm
slammed it down on the table, and said there was nothing wong with
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it. They finally took him to the hospital after the school
threatened to call HRS. One tine, when Donald was not slicing the
tomat oes right, Nancy started show ng hi mhow and st abbed his hand
with the knife and said, "Now, do you understand how to cut
tomat oes?"  XVI 1985-1987. When Donal d got appendicitis, their
father would not take him to the doctor. He was in pain and
burning up. Their father took himto their nother's house and she
rushed himto the hospital. Hi s appendi x had ruptured and he could
have died. XVI 1995-1996.

After G ndy left her father's house, he called reported her as
a runaway because she woul d not babysit for him She was in the
juvenile shelter a long tinme because her nom could not afford an
attorney. The judge said he was going to make an exanpl e of her
and sent her to reformschool. XVvI 1988-1989. Pamtried to commt
sui cide several tinmes. The first time was when she was fifteen or
Si xt een. XVl 1994. When Donald was about fifteen, he started
hangi ng out with the wong group. He would spend the night in the
woods and got into trouble, "burglary and stuff like that."” XV
1993-1994.

Ci ndy said Donald had a good heart, that he had al ways been
there for her and would drop whatever he was doing to help her
She had seen him upset about things that had happened in his
chil dhood. He told her he thought his uncle, Dw ght Danahoo, had
nol ested him He was hysterical, crying and shaking, out of his
m nd, thinking about it. Dw ght had nol ested Pamand C ndy when he

35



lived wth them They told himit was rare for soneone to nol est
children of both sexes, that he probably was renenbering seeing
Dwm ght nol est one of them He had anxiety attacks over it. He
t hought he was having a heart attack one tine. A psychiatrist put
hi m on nedi cation. XVl 2000-2003, 2006-20009.

Donal d's younger sister, Cathy Robbins, 36, said when her
parents split up, she felt like neither of themwanted them Nancy
never showed them any love or affection. |If they did not get the
cl eani ng done, they did not get dinner. They were |ocked in their
bedr oons. During the sumer, Nancy put the tissue paper in the
door at 7:30 every norning, and they were not allowed out unti
5:30 in the afternoon. They were beaten daily for eating bread or
cereal or m |k because Nancy marked it. They grew up know ng t hey
were not wanted or |oved. XVl 2011-2015.

As adults, Cathy and Donal d had a cl ose rel ationship. Donald
had bought groceries for her when she needed them paid the
electric bill, and even the rent, when she did not have the noney.
Her two children, aged 14 and 11, were close to Donald. Her
daughter cried and had ni ght mares about what was goi ng to happen to
Donal d. Donald was a good |istener. XVl 2015-2018.

El i Robbins, Cathy's ex-husband, said he al ways got along with
Donal d except once when he and Cathy got into a fist fight and
Donal d stepped in. Donald had hel ped thema few ti nes when they

needed financial help. He had no hesitation in allowng his
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children to maintain contact with Donald if he were in prison.
They both wanted to see himbadly. XvI 2036-2039.

Panel a Bradl ey, 42, an ICU nurse, said they lived with their
father after their parents split up because "we had no idea of
where our nother was." Pam was the primary caretaker of the
chil den. Wen she had conflicts with Nancy, her father told her
hi s happi ness was nore inportant than her living there, and she
woul d have to find another place to live. XVl 2051- 2053. Her
father beat all of them One sumrer, she and her sister spent the
entire sunmer in their roons because they wal ked on a wall their
father told themnot to walk on. There were many, nmany beati ngs.
The | ast beating she got was when she was a sophonore in high
school . There were so many welts on her |egs, she had to wear
pants to school. After their parents split up, their father would
| eave for days and they woul d not know where he was. She tried to
commt suicide and spent sone tine in a hospital. She still went
to counsel i ng because of the enotional and physical abuse, as well
as the sexual abuse by Dw ght Danahoo. Eventually she went into
the Arnmy for eight years. |In their adult |ives, Donald had been
very supportive of her. She went to himfor advice. He was good
at presenting both sides of an issue. He |l oved his brother and
sisters and his wife. XVl 2051-2059.

Kati sha Gussman, 22, C ndy Bradl ey's daughter, said she had a
very close relationship with Donald. Wen she was 15, her father
went oversees, and she turned to Donald as a father figure. He was
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easy to talk to and was always there for her. When she got in
troubl e, he gave her advice. Wen she and her ex-husband coul d not
pay the rent, Donal d | oaned her the noney, not expecting her to pay
hi m back. Her four-year-old son, Cody, had a good relationship
with Donald. XVI 2063-2067

Val erie Bradley said she was 23 when she married Donald in
1994. When they began dating, she had a two-year-old child by
anot her marri age, Joey. Donald treated Joey like his own son. She
and Donal d had one child together, Arissa. Donald's children from
another marriage, Brianna and Lacy, also lived with them for a
period of tinme. XVI 2068-2072. Donald and Arissa had a very cl ose
rel ati onship. The trait she admred nost in Donald was his
loyalalty to his famly. He also was a hard worker and often was
so tired when he got hone, he would fall asleep on the |ounge
chair. He was generous wth everyone. Sonetinmes he bought
breakfast for a honel ess man. XVl 2075-2077.

On cross-exam nation, Valerie said Donald was arrested for
arrested for battery in Septenber 1993. He had sl apped her after
she slapped his 1ll-year-old daughter. She was too young and
unprepared to raise his daughters, and he did it to protect them
Four nmonths later, he was arrested again but not for hitting her.
During an argunent, Valerie threwa statue. Valerie's nother heard
the noise and called the police. In April 1996, Donald was
arrested for kicking her in the shin after she destroyed $1100
worth of property. Cindy Bradley called the police. The officer
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call ed Detective Waugh. In Valerie's opinion, they took himin to
gquestion himabout the nurder. XVl 2090-2097.

Sentencing

At the judge-only sentencing proceeding, the defense argued
that wunder the principle of proportionality, Ilife was the
appropriate penalty since Linda Jones, who was equal ly cul pable,
had received a life sentence. In support of its proportionality
argunent, the defense noted the court knew a l|lot nore than
Bradley's jury knew, including what aggravators and mtigators
applied to Linda Jones. XVII 2256.

The trial judge sentenced Bradley to death, finding four
aggravating factors, tw statutory mtigating factors, and five
nonstatutory mtigating factors. V 860- 863. The trial judge
rejected Bradley's proportionality claim reasoning Bradley was
nor e cul pabl e because he struck the blows, killing the victimin a

cruel manner. V 873.

SUMMARY OF ARGUMENT

Point 1I. The evidence was insufficient to prove either
preneditated or felony nurder. As for preneditation, the evidence
was entirely consistent wwth a beating that got out of hand. As
for felony nmurder, there was no burglary, and thus no felony
murder, because entry into the Jones' residence was with the

consent of Linda Jones, a co-owner and co-occupant.
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Point II. The evidence likew se was legally insufficient to
support Bradley's conviction for conspiracy to commt first-degree
murder. The evidence was entirely consistent with a plan nerely to
beat up the victimto scare himinto ending his affair with Carrie
Davis. Accordingly, there was insufficient evidence of a specific
agreenent to commt nurder

Point III. Bradley's burglary conviction nust be vacated
because his entry into the Jones residence was consual .

Point IV. The trial court erred in admtting evidence that
Bradl ey vandal i zed Carrie Davis' car on Cctober 31, 1995, and that
Linda Jones nmade harassing phone calls that day, where such
evi dence was not relevant to any material fact in issue and served
only to attack Bradley's character.

Point V. The trial court erred in allowng Steve Leary to
testify about an out-of-court statenent nmade by Detective Rednond
to the effect that Bradl ey's van had been detailed five tinmes since
Novenber 1995. The out-of-court statenent was not adm ssible as a
prior consistent statenent to rebut a charge of recent fabrication
because Rednond never testified at trial, was not subject to cross-
exam nation, and there was no charge against him of recent
fabrication.

Point VI. |In the penalty phase, the trial court erred in
instructing the jury on and in finding the aggravating factor of

cold, calcul ated, and preneditated. Though the evi dence showed t he
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crime was wel |l -pl anned, the evidence failed to show the nurder was
pl anned.

Point VII. |In the penalty phase, the trial court erred in
instructing the jury on and in finding the aggravating factor that
the homcide was commtted during a burglary. There was no
burglary because the perpetrators entered and remained in the
residence with the consent of Linda Jones, a co-owner and co-
occupant of the home at the tine of entry.

Point VIII. Bradley's death sentence is disproportionate. |If
this Court agrees the killing was not preneditated, Bradley's death
is disproportionate because the aggravators were few and the
mtigation substantial. If the Court finds, however, that the
killing was planned, then the death sentence is disproportionate
puni shnment because an equal ly cul pabl e codefendant, Linda Jones,

received a life sentence.
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ARGUMENT
Point I

THE EVIDENCE IS LEGALLY INSUFFICENT TO
SUPPORT BRADLEY'S CONVICTION FOR EITHER
PREMEDITATED OR FELONY MURDER BECAUSE THE
EVIDENCE WAS EQUALLY CONSISTENT WITH AN
INTENT TO BEAT UP THE VICTIM, NOT TO KILL
HIM, AND BRADLEY COULD NOT HAVE COMMITTED
THE BURGLARY UPON WHICH THE MURDER CHARGE
WAS BASED BECAUSE HE WAS INVITED INTO THE
HOME BY LINDA JONES.

The state prosecuted Donald Bradley on theories of both
preneditated and felony nurder, with burglary as the predicate
felony for felony nurder. The evidence was insufficient to
establish either theory. The state failed to prove preneditation
because the evidence was entirely consistent with a beating that
got out of hand. Bradl ey could not have commtted a burglary
because he entered and remai ned on the prem ses wth the consent of
Li nda Jones, a co-owner and co-occupant.

The Evidence Did Not Establish Premeditation

Prenmeditation is "a fully formed conscious purpose to kill
that may be forned in a noment and need only exist for such tinme as
will allowthe accused to be conscious of the nature of the act he
is about to commt and the probable result of that act." Asay V.

State, 580 So.2d 610, 612 (Fla.), cert. denied, 502 U S 895, 112

S.Ct. 265, 116 L.Ed.2d 218 (1991).
Where the evidence of preneditation is circunstantial, as in

the present case, a special standard of review applies:
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In a case . . . involving circunstanti al
evi dence, a conviction cannot be sustai ned--no
matter how strongly the evidence suggests
guilt--unless the evidence is inconsistent
wi th any reasonabl e hypothesis of innocence.
McArthur v. State, 351 So.2d 972, 976 (Fla.
1977). A defendant's notion for judgnent of
acqui ttal shoul d be gr ant ed in a
circunstantial -evidence case "if the state
fails to present evidence fromwhich the jury
can excl ude every reasonabl e hypot hesi s except
that of guilt."” State v. Law, 559 So.2d 187,
188 (Fla. 1989).

Mungin v. State, 689 So.2d 1026, 1029 (Fla. 1995), cert. denied,

118 S. C. 102, 139 L.Ed.2d 57 (1997). It is not enough if the

facts nmerely create a "stong probability of guilt.” Ownen v. State,

432 So.2d 579, 581 (Fla. 2d DCA 1983). The circunstances, when
taken together, "nust be of a conclusive nature and tendency,
| eading on the whole to a reasonable and noral certainty that the

accused . . . committed the offense charged."” Id.; see also

Harrison v. State, 104 So.2d 391 (Fla.l1lst DCA 1958); Parish v.

State, 98 Fla. 877, 124 So. 444 (Fla. 1929). Evidence from which
preneditation may be inferred includes "such matters as the nature
of the weapon wused, the presence or absence of adequate
provocation, previous difficulties between the parties, the manner
in which the hom cide was commtted, and the nature and manner of

the wounds inflicted." Larry v. State, 104 So.2d 352, 354 (Fla.

1958).

Here, the circunstancial evidence suggested two reasonable
possibilities wth regard to what Bradl ey i ntended or planned: (1)
Li nda Jones hired Bradley to kill her husband, or (2) Linda Jones

43



hired Bradley nerely to beat up her husband so he would end his
affair wwth Carrie Davis. Both possibilities are supported by the
evi dence and neither is excluded.

The only direct evidence of what Donal d Bradl ey i ntended, the
testinony of Brian and Patrick MWite, supports the hypothesis
that only a beating was planned. The MWiite brothers testified
the plan was to beat up Jack Jones. Bradley said he was doing it
as a favor for a friend, whose husband was cheating on her.
According to the McWites, Bradley was going to pretend to be a
boyfriend of the husband's girlfriend. The plan was to scare the
husband into ending the affair. The MWites' testinony that
Bradley was talking to the man during the beating al so supports
t hi s hypot hesi s.

The only evidence the state presented to show a nurder was
pl anned was Janice Cole's testinony. Col e's testinony does not
negate or contradict a plan nerely to beat Jack Jones, however
Al'l Linda said to Janice was that she could kill her husband and
get away with it because of what he had put her through. This sort
of offhand remark about doing in one's spouse is typical of people
in the throes of marital difficultiess. Li nda was upset about
nmoney, upset because Jack had been buying things for Carrie. She
told Jani ce she and Jack were planning to tal k about the bills that
evening or the next. Linda told her childhood friend she was
frustrated about finances and afraid of being alone. She did not
want to | ose Jack's $500,000 in life i nsurance. These remarks fal
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far short of proof that she and Bradl ey entered into an agreenent
to kill Jack

The nmethod and manner of killing also mlitate against
prenmedi tated nurder. There was no careful plan to take a weapon to
t he house. Bradl ey did not have a weapon of any kind when he
arrived at the McWiites' house. As they left, he told Patrick to
grab a stick that was | eaning against a wall. They wore nmasks and
bl ack cl othing so they could not be recognized. If the plan was to
kill the victim such disguise would not have been necessary.
Furthernore, if the plan was to kill Jack rather than to just hurt
him it would have been nuch sinpler to use the victims gun to do
it. But, the evidence shows Linda Jones directed Bradley to
retrieve the gun fromthe kitchen counter so that Jack coul d not
get to it, not to used as a weapon. The manner in which the
beati ng was adm nistered als was inconsistent wwth a plan to kill.
The McWhites testified that Bradley hit the victimrepeatedly in
the arns, | egs, and back. The nmedical exam ner said these injuries
woul d not have been fatal and would not even have rendered the
vi cti munconscious. |If the plan were to kill, why hit himin the

arms and | egs and back? The McWiite brothers were |arge, well-

nmuscl ed i ndi vi dual s, both over six feet tall. They both had worked
as bouncers and Patrick was a football player. |If the intent was
to kill M. Jones, the MWites and Bradley easily could have

overpowered him then shot him The evidence suggests, rather
that their intent was to hurt and scare M. Jones, not to kill him
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The evidence is entirely consistent, then, with a beating that
got out of hand. The testinony of the McWhites suggests Bradl ey
| ost control during the beating and went into sone kind of frenzy.
They tried but could not stop him Brian hinmself was struck while
trying to stop Bradley. Bradley was so out of control Brian feared
he was going to shoot themall.

O her evidence supports a lack of intent to kill. According
to the McWiites, when they left the Jones' residence, Bradley said
he t hought he may have killed the victimand if he died, they would
be in trouble. If Bradley planned to kill the victim that
statenent woul d make no sense.

The evi dence al so | eaves open the reasonabl e hypot hesi s that
Bradl ey did not kill Linda Jones, but that Linda Jones killed her
husband after Bradl ey and the McWiites left. There was evidence to
support this hypothesis. First, Brian and Patrick said the victim
was curled up in a ball when they left. When police arrived,
however, the victimwas stretched out on his back with his hands
over his head, indicating he noved after Bradley and the MWites
left. Blood was found in Linda's teal Buick parked in the garage,
supporting the defense theory that Linda nay have used a jack to
kill her already injured husband after Bradley |eft. Also in
support of this theory, Steve Leary testified that Lum nol testing
inthe house indicated inprints in blood of a | ong object which was
hooked at one end. There also was evi dence Linda Jones had washed
up before police arrived: The shower was wet and the mrror
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steanmed up. All of this evidence supports the alternative defense
theory that Linda Jones hired Bradl ey to beat up her husband, then
killed himherself after Bradley left.

In sum the circunstantial evidence | eaves open t he reasonabl e
hypot hesis that Donald Bradley intended only to beat Jack Jones.
Ei t her the beating got out of hand, resulting in M. Jones' death,
or Linda Jones killed Jack herself after Bradley left. The state
failed to prove preneditati on beyond any reaonabl e doubt, and the
trial court erred in denying Bradley's notion for judgnent of
acquittal as to preneditated nurder.

The Evidence Did Not Establish Burglary

There was no burgl ary because Donal d Bradley was invited into
the Jones' residence by Linda Jones. According to Brian and
Patrick McWiite, Linda Jones left the front and si de doors open so
they could enter the house. As a co-owner and co-occupant, Linda
Jones had | egal authority toinvite Bradley into the hone. Bradley
t herefore cannot be guilty of burglary.

Section 810.02(1), Florida Statutes (1995), provides in
rel evant part:

Burglary mnmeans entering or remaining in a
structure or a conveyance with the intent to
commt an offense therein, unless the prem ses
are at the time open to the public or the

defendant is licensed or invited to enter or
r enai n.

The crinme of Dburglary wunder this statute requires an

unconsensual entering or remaining in a structure. There can be no
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burglary, therefore, where the defendant is licensed, invited, or
otherwi se has a legal right to be on the prem ses at the tinme of
the alleged entering or remaining.

Consent is a defense® to burglary, then, when the consent is
given by soneone with lawful authority to give it, or where the
defendant had a good-faith belief the consent was given wth

authority to consent. Damico v. State, 153 Fla. 850, 16 So.2d 43

(1943); KP.M v. State, 446 So.2d 723 (Fla. 2d DCA 1984); MEver

v. State, 352 So.2d 1213 (Fla. 2d DCA 1977), cert. denied, 364

So. 2d 888 (Fla. 1978) and 364 So.2d 885 (Fla. 1978); Balletti V.

State, 261 So.2d 510 (Fla. 3d DCA 1972).
Lawful authority to grant access to another flows not fromthe

person's |awful access to enter herself but from the person's

possessory interest in the property.® Conpare Fotopoulos v. State,
608 So.2d 784 (Fla. 1992)(defendant had no authority to give
anot her permssion to enter his nother-in-law s hone to nmurder his

wife), cert. denied, 508 U.S. 924, 113 S. Ct. 2377, 124 L. Ed.2d 282

®*Consent to enter the premises is an affirmative defense to
burglary. State v. Hicks, 421 So.2d 510 (Fla. 1982). Once the
def endant has offered evidence to establish the defense, the
burden shifts to the state to di sprove the defense beyond a
reasonabl e doubt. Coleman v. State, 592 So.2d 300 (Fla. 2d DCA
1991); Wight v. State, 442 So.2d 1058 (Fla. 1st DCA 1983),
revi ew deni ed, 450 So.2d 489 (Fla. 1984).

®The purpose of the burglary statute is to punish the
possessory property rights of another in structures and
conveyances. Cannon v. State, 102 Fla. 928, 136 So. 695 (1931);
Cladd v. State, 398 So.2d 442 (Fla. 1981).
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(1993), and Damico (corporate officer had no legal right to give

consent to defendant to enter jewelry store belonging to

corporation to rob store) and K.P.M (son of owner/occupant of

burgl ari zed hone had no legal authority to consent to friend s

entry to steal property not belonging to him wth Balletti

(conviction for breaking and entering with intent to conmt petit
| arceny reversed where defendant entered at direction of husband-
owner) and McEver (defendant could not be guilty of burglary where
wife left open door of house she shared with husband so def endant
could enter).

In Balletti, the residence was jointly owed by the wife and
husband. Though separated, the husband retained keys to the
resi dence. The husband and the defendant entered the residence
through the front door wusing the husband's key, placed an
electronic transmtter in the master bedroom and dissenbled the
|l ock to the sliding gl ass door. Later, at the husband' s direction,
the defendant entered through the sliding glass door and took
phot ographs of the wife and another man in bed. On appeal, the
state contended the defendant's conviction for breaking and
entering with intent to commt petit |larceny should be upheld on
the basis that the stealthy entry was prima facie evidence of entry
wWth intent to commit a m sdeneanor. The Third District rejected
this argunent on the ground that the el enents of the statute had
not been net since the defendant entered with the consent and at
the direction of the husband-owner.
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In McEver, which is remarkably simlar to the present case,
Betty Lou Haber l|left open a sliding glass door of the house she
shared wi th her husband, so the defendant could enter and kill her
husband. The plan was to nmake it appear as though the nurder had
occurred during the comm ssion of a burglary. Although the case
was deci ded on another |egal point, the court noted:

[We have considerable doubt whether the

appellants could have been convicted of

burglary since the only evidence on the

subject indicates that the entry into the

Haber honme was with the consent of Ms. Haber.
352 So.2d 1215.

Here, too, the evidence showed the entry into the Jones
resi dence was with the consent of Linda Jones, a co-owner and co-
occupant of the house. Furthernore, Linda Jones was present--in
actual possession -- when Bradley entered and thus had the
authority to consent to his entering and remaining in the hone
while she there. Bradley was invited into the home by soneone with
| egal authority toinvite himin. He thus had a legal right to be
there. There was no trespass and no unconsensual entry. Under the

Florida burglary statute, there was no burglary.

Bradley's Conviction Must be Reduced to Second-Degree Murder,
or in the Alternative, Reversed for a New Trial

Because the evidence failed to show either preneditated or
felony murder, Bradley's first-degree nmurder conviction nust be

reduced to second-degree nurder.
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In the alternative, however, if this Court concludes there
coul d not have been a burglary but the evidence was sufficient to
support preneditation, Bradley is entitled to a new trial under

Yates v. United States, 354 U S. 298, 77 S.Ct. 1064, 1 L. Ed.2d 1356

(1957) (reversing general guilty verdict for conspiracy where one of
possi bl e bases for conviction was | egally inadequate because of a

statutory tine bar); see also Mingin (general verdict nust be set

aside where conviction may have rested on legally inadequate
t heory).

In the alternative, if the Court concludes there could have
been a burglary but there was insufficient evidence of
prenmeditation, this Court should reverse for a new trial under

Stronberg v. California, 283 U. S. 359, 369-70, 51 S. (. 532, 536,

75 L. Ed.2d 1117 (1931)(where jury was instructed it could rely on
any of two or nore independent grounds, and one of those grounds
was | nproper, general verdict nust be set asi de because verdi ct may
have rested exclusively on inproper ground).

Appel  ant acknowl edges this Court held in Mingin that it was
harm ess error to instruct the jury on both preneditated and fel ony
mur der , where the evidence was insufficient to support
prenmedi tation. In holding the instruction error harmess, the

Court construed Giffin v. United States, 502 U S. 46, 112 S. C

466, 116 L.Ed.2d 371 (1991), as retreating fromthe Stronberg rule
in cases where one of the alternative theories of guilt is inproper
because it is based on insufficient evidence:
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Wiile a general verdict nust be set aside
where the conviction may have rested on an
unconsti tuti onal ground or a | egal |y
i nadequate theory, reversal is not warranted
where the general verdict could have rested
upon a theory of liability w thout adequate
evidentiary support when there was an
alternative theory of guilt for which the
evi dence was sufficient.

689 So.2d at 1030. In so holding, the majority agreed wth the
United States Supreme Court that while jurors are not equipped to
determ ne whether a theory of conviction submtted to them is
contrary to law, they are equi pped to analyze the evidence. |d.

As Justice Anstead pointed out in his dissent, however, this
reasoni ng nakes no sense:

In  ny view, the Giffin court's

di stinction bet ween "| egal error” and
"insufficiency of proof" is one that has
absol utely no practi cal or meani ngf ul
difference. No matter what you call it, the

trial court here erroneously submtted this
case to the jury on the theory of
prenedi tation--which was the main focus of the
State's case against Mngin--and there is
sinply no way that we can know or conclude
that the error did not contribute to the
jury's verdict.
689 So.2d at 1034 (Justice Anstead, dissenting).

Accordi ngly, appellant asks this Court to reconsider this
issue and overrule Mingin for the reasons stated in Justice
Anstead's wel | -reasoned di ssent.

Point IT

THE EVIDENCE WAS INSUFFICIENT TO PROVE
CONSPIRACY TO COMMIT FIRST-DEGREE MURDER.
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As di scussed above in Point I, the state's evidence failed to
establi sh beyond any reasonabl e doubt that Linda Jones and Donal d
Bradl ey conspired to kill Jack Jones. The evidence was equally
consistent with a plan nerely to beat Jack up and scare him
Accordingly, Bradley's conviction for conspiracy to commt first-

degree nurder nust be vacat ed.
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Point ITI

THE EVIDENCE FAILED TO ESTABLISH A BURGLARY
BECAUSE DONALD BRADLEY WAS INVITED TO ENTER
THE JONES' RESIDENCE BY LINDA JONES.

As discussed above in Point |, there was no burglary under
Florida's burglary statute because the entry was with Linda Jones
consent. As a co-owner and co-occupant who was present at the tine
of entry, Linda Jones had | awful authority to consent to Bradley's
presence on the premi ses. Bradley's conviction for burglary nust

be vacat ed.

Point IV

THE TRIAL COURT ERRED IN ADMITTING EVIDENCE
THAT DONALD BRADLEY VANDALIZED CARRIE DAVIS'
CAR ON OCTOBER 31, 1995, WHERE SUCH EVIDENCE
WAS NOT RELEVANT TO ANY MATERIAL ISSUE AND
SERVED ONLY TO ATTACK BRADLEY'S CHARACTER BY
SHOWING HIS PROPENSITY TO COMMIT CRIMES.

At trial, the state was permtted to introduce evidence of
ot her crimes or bad acts commtted by Donal d Bradl ey on Cctober 31,
1995, one week before Jack Jones was killed. Brian MWite,
Patrick MWite, Mchael Cdark, and Carrie Davis all testified
about the so-called "Halloween incident,” in which Bradley, the
McWhites, and Clark drove to Carrie Davis' apartnent to retrieve a
ring M. Jones had given Carrie. \Wile Bradley and his cohorts
waited in their vehicle for M. Jones to |eave the apartnent
Bradl ey and Linda Jones nmade phone calls to one another. Li nda
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Jones al so nade harassing phone calls to Carrie Davis. Wen M.
Jones left, the four nmen knocked on the door, but Carrie refused to
answer it. Brian and Patrick McWite then busted the w ndows of
Carrie's vehicle.

The trial court erred in admtting evidence of the Hall oween
i nci dent because the events of that night were not relevant to any
mat erial issue in the case. Linda Jones' notive for the murder was
not in dispute and thus was not a material issue in the case. Even
if marginally relevant, the prejudicial value of this evidence far
out wei ghed its probative val ue.

The rules relating to the admssibility of other crimes are
wel | - est abl i shed. Evi dence of prior crines or bad acts of an
accused may be admi ssible as Wllians’ rul e evidence when rel evant
to prove a material fact in issue, such as proof of notive,
opportunity, intent, preparation, plan, or know edge. Section
90.404(2)(a), Fla. Stat. (1995). Evidence of other crinmes or bad
acts of an accused al so may be adm ssi bl e where such evidence is

"inextricably intertwined" with the crinme charged. Giffin v.

State, 639 So.2d 966 (Fla. 1994), cert. denied, 514 U S. 1005, 115

S.C. 1317, 131 L.Ed.2d 198 (1995). Such evidence is adm ssible

because "it is a relevant and inseparable part of the act" in

"Wlliams v. State, 110 So. 2d 654 (Fla.), cert. denied, 361
U.S. 847, 80 S.Ct. 102, 4 L.Ed.2d 86 (1959).
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issue. C. Ehrhardt, Florida Evidence, s. 404.17 (1993 ed.), quoted

in Giffin.
Evi dence of other crines is not admssible, however, if
introduced solely for the purpose of showing bad character or

propensity. Bryan v. State, 533 So.2d 744 (Fla. 1988), cert

deni ed 490 U. S. 1028, 109 S.C. 1765, 104 L. Ed.2d 200 (1989). Even
if relevant, evidence of other crinmes or bad acts should not be
admtted if its probative value is substantially outweighed by
undue prejudice. Id.; s. 90.403, Fla. Stat. (1995).8

In the present case, the state argued below the events of
Cct ober 31, 1995, were inextricably intertwned with the hom cide
on Novenber 7, 1995, and that the Hall oween incident was rel evant
to show Linda Jones' notive to kill her husband. XVII 320-331
VI1I 395-451. The Hal |l oween incident was not relevant for either
of these purposes, however.

For evidence to be inextricably intertwwned with the crine
charged, it nust be "necesary to admt the evidence to adequately

descri be the deed."” Ehrhardt, supra, quoted in Giffin. Here, the

Hal | oween incident had no bearing on the hom cide. Each event
coul d be described conpletely without any reference to the other.

The purpose of the Halloween incident was to get a ring back, and

8 "Rel evant evidence is inadnmssible if its probative val ue
is substantially outwei ghed by the danger of unfair prejudice,
confusion of issues, msleading the jury, or needl ess
presentation of cunul ative evidence." s. 90.403, Fla. Stat.
(1995).
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per haps di scourage Ms. Davis' affair wwth M. Jones. The Hal | oween
i nci dent took place a week before the hom ci de and was not rel evant
toit in any way. The Hall oween incident plainly was not necessary
to adequately descri be the hom cide.

Nor was the Hal | oween i ncident rel evant to prove Linda Jones
notive to kill her husband. The simlarities between the events of
Cctober 31 and the events of Novenber 7 were few. Furt her nore,
that Linda Jones sought to recover a ring purchased with nmarital
assets does not logically denonstrate a notive to kill. Mor e
inportantly, however, even if the Halloween incident showed a
motive to kill, Linda Jones' notive was not in issue in Bradley's
trial. Simlar fact evidence of other crinmes is adm ssible under
90.404(2)(a) only to prove a material fact in issue, that is, a

material fact that is genuinely in dispute. Thonmas v. State, 599

So. 2d 158, 161-63 (Fla. 1st DCA 1992), revi ew deni ed, 604 So.2d 488

(Fla. 1992); see also Alneida v. State, 24 Fla. L. Wekly S336

(Fla. July 8, 1999)(error to admt gruesone photo where photo not

probative of any i ssue in dispute); MCorm ck on Evidence 773 (John

WIlliam Strong, ed. 4th ed. 1992)("If the evidence is offered to
help prove a proposition which is not a matter in issue, the
evidence is immterial"). |If there is no bona fide dispute over
the material fact the simlar fact evidence is offered to prove,
then the probative value of such evidence necessarily has
significantly I ess inportance than its prejudicial effect, and the
evi dence nust be excluded under section 90.403. Thomas. Her e,
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Li nda Jones' outrage over her husband's affair was undi sputed.
Furthernore, the state had other evidence show ng Jones' feelings
about the affair, such as Janice Cole's testinony. The Hall oween
incident added little to this evidence but unfair prejudice.

The erroneous adm ssion of irrelevant collateral crines
evidence is "presunmed harnful error because of the danger that a
jury will take the bad character or propensity to crime thus
denonstrated as evidence of guilt of the crinme charged."” Peek v.

State, 488 So.2d 52, 56 (Fla. 1986); see also Holland v. State, 636

So.2d 1289 (Fla. 1994); Castro v. State, 547 So.2d 111 (Fla. 1989);

State v. Lee, 531 So.2d 133 (Fla. 1988).

Here, the Halloween incident was a significant part of the
state's case against Bradley -- four witnesses testified about the
incident. The collateral crine evidence had no other purpose than
to suggest to the jury that because Bradley was involved in the
Cct ober 31 incident, he al so was invol ved i n the Novenber 7 nurder.
Bradl ey presented the testinony of his wife and sister, as well as
ot her evidence, showi ng he was not and could not have been at the
Jones' residence when the nmurder was conmmtted. The testinony of
Brian and Patrick MWite was inpeached in numerous respects.
Under the circunstances, the erroneous adm ssion of the Hall oween

i nci dent cannot be treated as harnl ess under State v. De@iilio, 491

So.2d 1129 (Fla. 1986).

Point V

58



THE TRIAL COURT ERRED IN ADMITTING AN OUT-OF-
COURT STATEMENT BY DETECTIVE REDMOND TO THE
EFFECT THAT BRADLEY'S VAN HAD BEEN DETAILED
FIVE TIMES SINCE THE MURDER TO REBUT AN
IMPLIED CHARGE OF RECENT FABRICATION WHERE
REDMOND NEVER TESTIFIED AT TRIAL.

Over defense objection, the state was permttedto elicit from
defense wtness Steve Leary that before processing Bradley's van
for bl ood on January 26, 1996, Leary was told by Li eutenant Rednond
the van had been detailed five tinmes since Decenber 1995. X'V
1685. The trial court ruled the statenment was adm ssible as a
prior consistent statenment offered to rebut a charge of recent
fabrication. The trial court's ruling was error, however, as
Det ecti ve Waugh, not Rednond, testified that Bradley told himthe
van had been detailed, and there was no inplied charge of recent
fabrication agai nst Rednond. Even if the objected-to out-of-court
statenent had been nade by Waugh, it woul d have been i nadm ssi bl e,
as the defense never insinuated Waugh had recently fabricated the
st at enent about the van being detail ed.

Hear say, an out-of-court statenent offered to prove the truth
of the matter asserted, is inadm ssible unless the statenent falls
wi thin one of the exceptions to the hearsay rule. ss.90.801-. 804,

Fla. Stat. (1995); C. Ehrhardt, Florida Evidence, s. 801.1, p. 551

(1996 ed.). Hearsay is excluded because of its unreliability,
particul arly because of the lack of opportunity to cross-exani ne
the person who made the out-of-court statenment regarding the

person's "perception, nenory, sincerity and accuracy." |d. at 552.
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A witness's prior consistent statenents usually are hearsay
and thus are inadm ssible to corroborate the witness's testinony.

Jackson v. State, 498 So.2d 906, 909-10 (Fla. 1986); Van Gallon v.

State, 50 So.2d 882 (Fla. 1951); MElveen v. State, 415 So.2d 746

(Fla. 1st DCA 1982). A prior consistent statenment is not hearsay,
however, and therefore admssible, if the person who nade the
statenment testifies at trial, and the statenent is used to rebut an
express or inplied charge against that person of recent
fabrication. s. 90.801(2)(b), Fla. Stat. (1995). The exception
applies only where the prior consistent statenment was nade "' prior
to the existence of a fact said to indicate bias, interest,
corruption, or other notive to testify.'" Jackson, 498 So.2d at
910 (quoting MElveen, 425 So.2d at 748).

In the present case, the trial judge allowed Steve Leary to
testify about the out-of-court statenment by Detective Rednond
regarding the detailing of the van on the ground that it was
adm ssible to rebut an inplied charge of recent fabrication agai nst

Det ective Waugh. Detective Waugh earlier had testified that when

he seized the van on January 22, 1996, to process it for blood
stains and other evidence, Bradley told him the van had been
detail ed probably four or five times since the nurder. On cross-
exam nation, when def ense counsel asked Waugh why t he st at enent was
not on the tape of the interview, Waugh said Bradley turned the
tape recorder off a fewtinmes and the statenment nust have been nmade
during one of those tinmes. Waugh said he thought he included the
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statenment in his police report but after reviewi ng the report, said
the statenent was not there either. X Il 1532-1535.
The trial court's ruling was clearly erroneous. Section
90.801(2) (b) provides:
(2) A statenment is not hearsay if the
declarant testifies at the trial or
hearing and 1is subject to cross-

exam nati on concerni ng the statenent and
the statenent is:

(b) consistent with his testinmony and is
offered to rebut an express or inplied
char ge agai nst hi mof inproper influence,
notive, or recent fabrication.

The objected-to statenent clearly does not fit wthin
90.801(2) (b). The out-of-court statement was not a prior
consi stent statenent at all. Rednond -- the declarant® -- did not
testify at trial so there was no testinony by Rednond to
corroborate, no Rednond to cross-exam ne concerning the statenent,
and no inplied charge "against hinl' of recent fabrication. See
90. 801(2) (b).

Furthernore, even if the out-of-court statenent had been nmade
by Detective Waugh, it woul d not be adm ssi bl e because there was no
i nplied charge agai nst Waugh of recent fabrication. After Waugh
testified that Bradley told hi mthe van had been detail ed since the
mur der, defense counsel sinply asked Waugh why the statenent was

not on the tape of the interview There was no charge or

°"A 'declarant' is a person who nakes a statenent." s.
90. 801(1) (b).
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insinuation of recent fabrication. Nor did defense counsel's
Cross-exam nati on suggest any fact or event which m ght have given
Det ecti ve Waugh a notive to falsify.

The out-of -court statenment about the detailing of the van was

hear say and shoul d not have been admtted.

Point VI

THE TRIAL COURT REVERSIBLY ERRED IN
INSTRUCTING THE JURY ON AND IN FINDING THE
AGGRAVATING CIRCUMSTANCE THAT THE CRIME WAS
COMMITTED IN A COLD, CALCULATED, AND
PREMEDITATED MANNER.

As argued supra in Points | and Il, the state failed to prove
beyond any reasonabl e doubt that Linda Jones and Donal d Bradl ey
conspired to kill Jack Jones because the evidence was equally
consistent with an agreenent only to beat him up. Though the
evi dence showed the crine was pl anned i n advance, the evidence did
not prove a killing was planned. Rather, the evidence |eft open
the reasonable possibility that Bradley went into a frenzy and
killed Jack Jones without intending to do so, or that Linda Jones
kill ed her husband after Bradley left. The cold, calcul ated, and
prenedi tated aggravator thus is inapplicable to Bradley.

Each el ement of an aggravating factor nmust be proved beyond a

reasonabl e doubt. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973),

cert. denied, 416 U.S. 943, 94 S.C. 1950, 40 L.Ed.2d 295 (1974).
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Mor eover, such proof cannot be supplied by inference from the
circunstances unless the evidence is inconsistent wth any
reasonabl e hypothesis that m ght negate the aggravating factor

Geralds v. State, 601 So.2d 1157, 1163-64 (Fla. 1992).

Three of the four elenents the state nust prove to establish
the cold, calculated, and preneditated aggravating circunstance
(CCP) are that the nurder was the product of "cool and calm
reflection,” that the defendant had a "prearranged design to kil
before the crinme began,” and that the crinme was commtted with
"prenedi tation over and above what is required for unaggravated

first-degree nurder." Jackson v. State, 648 So.2d 85, 89 (Fla.

1994). The state failed to prove any of these el enents.

As this Court held in Jackson, an essential elenment of CCPis
that "the killing was the product of cool and calmreflection and
not an act pronpted by enotional frenzy, panic or a fit of rage.”
648 So.2d at 89. Consequently, inpulsive or panic killings, or
killings commtted pronpted by frenzy or rage, do not qualify for

CCP. Crunp v. State, 622 So.2d 963 (Fla. 1993); Hardy v. State,

716 So.2d 761 (Fla. 1998).

Nor does an intentional killing during the comm ssion of
anot her felony necessarily qualify for the CCP aggravator. Maxwell
v. State, 443 So.2d 967 (Fla. 1983). That the underlying felony
may have been fully planned ahead of time does not qualify the
crime for the CCP aggravator if the plan did not also include the

comm ssion of the nmurder. Guzman v. State, 721 So.2d 1155 (Fl a.
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1998), cert. denied, 119 S C. 1583, 143 L.Ed.2d 677 (1999);

CGeral ds.

Regarding the "heightened preneditation” requirenent, the
manner of death does not establish the greater preneditati on needed
for the CCP factor. Even a manner of death that requires a period
of time to acconplish its end does not necessarily provide the

perpetrator with the needed cool and cal mreflection. See Canpbell

v. State, 571 So.2d 415 (Fla. 1990). A beating death, for exanple,

is not necessarily CCP. Penn v. State, 574 So.2d 1079 (Fla. 1991);

King v. State, 436 So.2d 50 (Fla. 1983); Wlson v. State, 436 So. 2d

912 (Fla. 1983).

Here, as argued in Point |, supra, the evidence showed Bradl ey
and the McWiites intended only to beat up the victim to scare him
into ending his affair with Carrie Davis. The evidence suggests
either that Bradley unintentionally killed Jack Jones' or that
Linda Jones killed him after Bradley left. Bradl ey' s st at enent
after the beating -- that they would be in big trouble if he died
-- supports an unintentional killing. The state's evidence failed
to prove the CCP aggravat or beyond any reasonabl e doubt, and it was
error for the trial court to instruct the jury on this aggravator
and error for the trial court to consider this aggravator as a
reason for inposing the death sentence. Bradley is entitled to a

new penal ty phase proceedi ng.
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Point VII
THE TRIAL COURT ERRED IN INSTRUCTING THE JURY
ON AND IN FINDING THE AGGRAVATING CIRCUMSTANCE
THAT THE MURDER WAS COMMITTED DURING A
BURGLARY BECAUSE THE ENTRY WAS CONSENSUAL.

As argued in Point |, supra, the theory of felony nmurder was
| egal | y i nadequat e because Bradley's entry was with the consent of
a co-owner and co-occupant of the residence. The trial court
therefore erred in instructing the jury on and in finding fel ony

murder as an aggravating factor. Bradley is entitled to a new

penal ty phase proceedi ng.

65



Point VIII

BRADLEY'S DEATH SENTENCE IS DISPROPORTIONATE.

If this Court accepts appellant's argunent in Point | supra
that Bradley killed the victim unintentionally during a felony,
then the death penalty is disproportionate because it is neither
the nost aggravated nor the least mtigated of first-degree
murders. In the alternative, if this Court finds the evidence of
prenmeditation sufficient, the death penalty is disproportionate
because Linda Jones, who was equally cul pable, received life.
Bradl ey' s death sentence nust be vacat ed.

A. Bradley's Death Sentence is Disproportionate because the
Killing was Unintended and There was Substantial Mitigation.

If this Court concludes Donald Bradley killed Jack Jones
unintentionally as a result of a beating that got out of hand, the

deat h sentence is disproportionate under State v. Di xon, 283 So. 2d

1 (Fla. 1973), cert. denied, 416 U S. 943, 94 S . C. 1950, 40

L. Ed. 2d 295 (1974).
As this Court many tines has stated, death is a unique

puni shnment. Urbin v. State, 714 So.2d 411, 416 (Fla. 1998); Terry

v. State, 668 So.2d 954, 965 (Fla. 1996); D xon. Accordingly, the
death penalty nust be Ilimted to the nost aggravated and | east

mtigated of first-degree nmurders. Larkins v. State, 24 Fla. L.

Weekly S379 (Fla. July 8, 1999); D xon.
The present crinme is neither the nost aggravated nor the | east

mtigated of nurders. Absent the CCP aggravator, only three
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aggravat ors properly apply, HAC, felony nmurder, and pecuni ary gain.
The felony murder aggravator, based on a technical burglary, is
weak. And though the evidence is sufficient to support the
pecuni ary gain aggravator, there also was evidence Bradley got
involved out of loyalty to his sister or to help a friend.
Bradl ey's decision to help Linda by beating up her husband was
horribly m sguided and the beating itself despicable. I f Jack
Jones' death was uni ntended, however, this was not one of the nost
aggravated of crines. The ultimate penalty does not fit this

crime. Cf. Cooper v. State, 24 Fla. L. Wekly S383 (Fla. July 8,

1999); Urbin; Curtis v. State, 685 So.2d 1234 (Fla. 1996).

Nor does the ultimate penalty fit this offender. The trial
judge found two statutory mtigators and five nonstatutory
mtigators. Despite his abusive childhood and delinquent teen
years, Donald was a hard-working, lawabiding citizen for twenty

years prior tothis nmurder.!® He has three siblings who are devot ed

“I'n his sentencing order, the trial judge wote:

The testinony in the penalty phase
clearly established that Donald Bradl ey's
parents inappropriately disciplined himand
abandoned himat an early age. He did not
receive love or attention fromeither of his
parents or his stepnother. There was no
adult around consistently to set a noral
exanple for him Hi s chil dhood was chaotic
and his famly dysfunctional in the classic
sense. However, the evidence shows that he
was able to overcone this poor start inlife
to the point where he could show | ove and
affection to his wife and children, maintain
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to himand a wife and five children who | ove hi mand whom he | oves.
Bradley is not a hardened, vicious, depraved, or irredeemable
crimnal. The ultimate penalty of death is not warranted for
Donald Bradley. Life in prison is the appropriate punishnent for
Br adl ey.
B. Bradley's Death Sentence is Disproportionate Punishment
Because the Codefendant Linda Jones, Who was the Dominant

Force Behind the Planning and Execution of this Murder,
Received a Life Sentence.

If this Court concludes this was a planned killing, then
Donal d Bradley's death sentence is disproportionate in |ight of
Li nda Jones life sentence.

Linda Jones conceived the plan and stood to receive the
greatest benefit fromit. Linda Jones specifically directed how
the plan was to be carried out, down to the |ast detail. Li nda
Jones was present during the nurder and actively participated in
covering it up. Bradl ey may have poured on the gas, but it was
Li nda Jones who lit the fuse. No other factors nake Bradl ey nore
deserving of death than Linda Jones. Bot h have insignificant

crimnal histories, both have loving famlies, both have good

stabl e enpl oynent, overcone drug addiction,
and reconcile with his father. He worked

| ong hours as an enpl oyee of other conpanies
and, when he was injured on the job and
unable to maintain his enploynment, he began
hi s own business of |awn nmai ntenance and
subcontracting residential and commerci al

| andscapi ng. V 866.
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enpl oynment hi stories. The differences in their backgrounds are
insignificant and do not warrant disparate puni shnents.

It is well settled that death is a disproportionate penalty
when a coperpetrator of equal or greater culpability has received

| ess than death. Slater v. State, 316 So.2d 539, 542 (Fla. 1975).

As this Court explained in Slater, the requirenent that equally
cul pabl e codefendants be treated equally is constitutionally
mandat ed:

We pride ourselves in a systemof justice that
requires equality before the law. . . . The
i nposition of the death sentence [on only one
of two equally cul pabl e codefendants] clearly
is not equal justice under the |aw .o

the inposition of the death penalty under the
facts of this case woul d be an
unconstitutional application of Furman v.
Georgia, 408 U.S. 238 (1972).

Since Slater, this Court "has not hesitated to apply this
standard even in collateral challenges long after the trial and

direct appeals have ended." Scott v. State, 657 So.2d 1129, 1132

(Fla. 1995)(Kogan, J., concurring)(citing Scott v. Duggar, 604

So.2d 465 (Fla. 1992)); see also Puccio v. State, 701 So.2d 858

(Fla. 1997); Hazen v. State, 700 So.2d 1207 (Fla. 1997); Curtis v.

State, 685 So.2d 1234 (Fla. 1996); Harnon v. State, 527 So.2d 182

(Fla. 1988).

In determining the relative culpability between two
coperpetrators, the Court evaluates the codefendants' |evel of
participation in the planning and carrying out of the crine,
i ncl udi ng such factors as who instigated the crine and who stood to
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receive the nost benefit fromit. The Court al so eval uates any
other differences in the aggravating and mtigating circunstances
applicable to each. The Court then determ nes whether the
di fferences between the two, if any, are great enough to warrant

death for one and life for the other. See, e.q., Gordon v. State,

704 So.2d 107 (Fla. 1997); Scott v. Dugger; Larzelere v. State, 676

So.2d 394 (Fla.), cert. denied, 117 S. C. 615, 136 L.Ed.2d 539

(1996); Heath v. State, 648 So.2d 660 (Fla.), cert. denied, 515

U S 1162, 115 S.Ct. 2618, 132 L.Ed.2d 860 (1995); Wtt v. State,

342 So.2d 497 (Fla.), cert. denied, 434 U. S. 935, 98 S. Ct. 422, 54

L.Ed.2d 294 (1977); Denps v. State, 395 So.2d 501 (Fla. 1981),

cert. denied, 454 U S. 933, 102 S.Ct. 430, 70 L.Ed.2d 239 (1981).

I n Puccio, for exanple, this Court reversed Puccio' s death
sentence after concluding the trial judge's finding that Puccio
pl ayed a greater role in the murder and thus was nore cul pabl e was
not supported by the evidence:

Nothing in the trial court's findings
above indicates that Puccio played a greater
role in the planning and killing of Kent than
any of the others. In fact, he played a
| esser role than others in the planning since
he was not present during the initial
formulation of the plan or when the group

di scussed ways to kill Kent on their way to
Pucci o' s house. Puccio also played no greater
role in the actual killing than either Senenec

or Kaufman--it was Semenec who initiated the
melee with the stab wound to the neck and
Kauf man who finished it with the coup de grace
with the bat.

701 So.2d at 862-63.
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In Scott v. Duggar, this Court found disparate treatnent

unwar r ant ed even t hough Scott was the actual killer. Both Robinson
and Scott received death sentences at the trial |evel, but
Robi nson's case was remanded for a new penalty phase, and he
received a life sentence after a life recomendati on by his second
jury. In post-conviction, Scott argued he was entitled to a new
proportionality review because now his codefendant had received a
life sentence. In reversing Scott's death sentence, the Court
observed that Scott and Robi nson had sim |l ar backgrounds and were
equal |y cul pabl e participants inthe crinme. The Court quoted tri al
j udge Susan Schaeffer, who, though she had sentenced Scott to death
on the jury recommendation, had witten a letter to the C enency
Board after Robinson was resentenced to life, saying she now
bel i eved Scott should receive life:

As to the crinme itself, they were both

involved in all aspects of it. They both

participated in the robbery of the victim his

ki dnappi ng, his beatings and, although Scott

eventually ran the mn down wth the

aut onobi | e, it was only after Robinson

concocted this nethod of killing the victim

and, in fact was the first to try, but failed.

It is clear that this is not a case where

Scott was the "triggernman" and Robi nson a nere

unwi tting acconplice along for the ride.
604 So.2d at 468-69.

In Hazen, this Court applied the Slater principle to two

nontriggernen. Codefendant Buffkin had pled guilty to first-degree
murder, received a |life sentence, and testified agai nst Hazen, who

was convi cted and recei ved a death sentence. |In reversing Hazen's
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deat h sentence, the Court concl uded Buffkin was nore cul pabl e than
Hazen. The Court recogni zed as inportant factors that Buffkin was
the instigator of the crimnal episode and was in a position to
stop the killing if he wanted to.

Applying the sane analysis, the Court rejected a Slater
proportionality claimin Larzelere after concluding Larzel ere was
nore cul pable than the codefendant who actually carried out the
murder. Larzelere had arranged for her son to kill her husband, a
dentist. They had separate trials and the son was acquitted. At
Larzelere's trial, the evidence showed the son cane into Dr.
Larzelere's office wearing a mask, chased the victim and shot him
with a shotgun. Ms. Larzelere was present. Ms. Larzelere did it
in order to receive several mllion dollars in life insurance and
assets. She had asked two other nen to help her have her husband
killed. 1n deciding Ms. Larzelere's sentence was proportionate,
the Court said:

The evidence established beyond a reasonabl e
doubt, although [Ms. Larzelere] was not the
triggerman, she was present for the nurder,
actively participating in carrying out the
murder which she planned in a cold and
cal cul ated manner. Her participation was not
relatively mnor. Rather, she instigated and
was the mastermnd of and was the dom nant
force behind the planning and execution of
this murder and behind the involvenent and
actions of the co-participants before and
after the nurder. Her primary notive for the

mur der was financial gain, which notive was in
her full control

676 So.2d at 407 (enphasis added).
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This Court has approved the death sentence in other cases
where the defendant was the dom nating force behind the hom cide
even though an acconplice or hired agent received a |esser

sentence. E.qg. Heath; Marek v. State, 492 So.2d 1055 (Fla. 1986);

Hayes v. State, 581 So.2d 121, 127 (Fla.), cert. denied, 502 U S

972, 112 S.Ct. 450, 116 L.Ed.2d 468 (1991).

I n Gordon, the Court found disparate treatnent of codefendants
justified because of significant differences in the aggravating and
mtigating circunstances of each. Denise Davidson and her fiance,
Ci sneros, hired Gordon and McDonal d to kill Davidson's husband, Dr.
Loui s Davidson. Ms. Davidson nmade ni neteen transfers of noney to
Gordon and McDonal d before and after the nurder, totalling $15, 000.
Gordon and McDonal d net wwth Ms. Davidson and C sneros both before
and after the nurder. Gordon and MDonald received death
recommendations fromthe jury; Ms. Davidson was tried separately,
received a |life recommendation, and was sentenced to life.

I n addressing the proportionality issue, the trial court noted
the "vast difference" in the aggravating and mtigating factors
applicable to each. |In Davidson's case, there were two aggravators
(felony murder and CCP), three statutory mtigators (age, no
significant prior crimnal history, and acting under extrene duress

or the substantial dom nation of another person, C sneros), and

“Dr. Davidson was found in a bathtub of bloody water,
bl i ndf ol ded, bound, gagged, and hogtied. He had brui ses and
| acerations on his scal p though he died of drowning.
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significant nonstatutory mtigation, including Davidson's famly
background, her comunity activities, that she was a caring parent,
and her enpl oynent background. |In Gordon's case, there were four
aggravating factors (felony nurder, CCP, HAC, and pecuni ary gain),
no statutory mtigators, and only mnor nonstatutory mtigation (a
"totally unremarkabl e" fam |y background and religious devotion).
This Court agreed these differences justified disparate sentences.

In the present case, the trial judge addressed the issue of
di sparate treatnent in view of Linda Jones' life sentence by
conparing the aggravating and mtigating factors in each case. The
judge found three aggravators applicable to Jones (fel ony nurder,
CCP, and pecuniary gain), and four aggravators applicable to
Bradl ey (felony murder, CCP, pecuniary gain, and HAC). The trial
judge found no difference in the felony nurder and CCP aggravators
and wei ghed the pecuni ary gain aggravator in Bradley's favor since
Linda Jones stood to gain substantially nore noney from her
husband's death than did Bradley. The court concluded the the HAC
aggravator, however, <created "a significant and persuasive
di fference" between the aggravating factors in the two cases. V
872.

In comparing the mtigation, the trial court found the
statutory mtigators of age and no significant prior crimnal
hi story for both Bradley and Jones. The trial court found no
distinction between Bradley and Jones with regard to the age
m tigator but concluded Bradley's prior crimnal activity was "nore
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significant” than Jones'. V 872. The trial court found no other
rel evant distinctions in their backgrounds. V 873.

In short, the trial judge concluded Bradl ey was nore cul pabl e
because the HAC aggravator applied only to him and because he
deened Bradley's insignificant prior <crimnal activity |ess
significant than Jones' insignificant prior crimnal activity.

The trial judge's conclusion nust be rejected because the
trial judge erred in finding HAC inapplicable to Linda Jones and
thus less culpable in the nurder and because the differences in
t heir backgrounds are not great enough to warrant death for one and
life for the other.

I n finding the HAC aggravat or i napplicable to Linda Jones, the
trial judge wote:

The [ hei nous, atrocious, and cruel] aggravator
was not presented to the Linda Jones jury
because the Court found that it could not be
applied vicariously, there being no evidence
that she actually struck any of the bl ows that
caused Jack Jones' death.[??] The Defense

argues that even though that aggravator was
not presented to Linda Jones' jury, it should

“The state could not argue the HAC aggravator for Linda
Jones because of a failure of proof. At Jones' trial, Geg Geen
testified that Linda Jones offered him $15,000 to kill her
husband. G een did not testify about all the details of the
pl an, though. He said only that Linda Jones told himthey would
be in bed by 8:30 and he could cone over in a ski mask and kil
M. Jones. At Bradley's trial, in contrast, Detective Waugh
testified Geen told himLinda had solicited himto kill her
husband two or three tines and that she had the whol e plan
figured out: he could get a couple of other guys, wear gloves
and ski masks, make it |look |like a honme invasion robbery, and
beat Jack to death with a baseball bat. Thus, Linda Jones' jury
never heard that Linda Jones planned the nmethod of killing.
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be considered by the Court as simlar if not
identical to Donal d Bradl ey's case because she
pl anned in great detail the manner in which
this rmurder would be carried out. That
argunent is not persuasive to this Court
because there is no evidence that she planned
or instructed Donald Bradley on how the
beati ng woul d actually be inflicted. Although
Li nda Jones planned that her husband woul d be
beaten to death, that could have been carried
out by a single blowto M. Jones' head, which
the nmedical examner testified could have
rendered M. Jones unconscious, if not killed
hi m

VvV 872.

The trial judge's conclusion is contrary to the law and to
the evidence. Al t hough the HAC aggravator may not be applied
vicariously to a principle to a nurder if the principle did not
have know edge of the nethod of killing, HAC may be applied
vicariously to a principle who directs the manner of killing or is

aware of howit wll be acconplished. Onrelus v. State, 584 So.2d

563 (Fla. 1991).

In Orelus, this Court held the HAC factor inapplicable to
Orel us, who contracted with Jones to kill Mtchell, since Onelus
did not know Jones would kill Mtchell by stabbing himto death.
The Court reasoned:

Nowhere in this record is it established that
Orel us knew how Jones would carry out the
murder of Mtchell, and, in fact, the evidence
i ndicates that Jones was supposed to use a
gun. There is no evidence to show that Onel us
directed Jones to kill Mtchell in the manner
in which this nmurder was acconplished. Under
t hese circunstances, where there is no
evi dence of know edge of how the nurder woul d
be acconplished, we find that the heinous,
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atrocious, or cruel aggravating factor cannot
be applied vicariously.

Id. at 566 (enphasis added); see also Archer v. State, 613 So. 2d

446 (Fla. 1993)("a defendant who arranges for a killing but who is

not present and who does not know how the nurder wll be

acconpl i shed cannot be subjected vicariously to the heinous,

atrocious, or cruel aggravator")(enphasis added); WIllians V.

State, 622 So.2d 456 (Fla.)(HAC aggravator "cannot be applied

vicariously, absent a showing by the State that the defendant

directed or knew how the victimwould be killed")(enphasis added),

cert. denied, 510 U.S. 1000, 114 S.C. 570, 126 L. Ed.2d 470 (1993).

In the present case, Geg Geen's statements to Detective
Waugh showed t hat Li nda Jones knew how her husband woul d be kil l ed.
I ndeed, the trial court nade a factual finding that Linda Jones
pl anned every detail of the crine:

This murder was proven by the State to be one
in which the Defendant was hired by the
victims wife to kill him She had previously
solicited other nmen to kill her husband but
t hey had refused. The evidence before this
Court clearly established that she laid out in
great detail the plan which the Defendant was
tofollowin commtting this nmurder, including
t he plan that the Defendant and his assistants
woul d wear ski masks and gl oves, use a club of
sone type, enter the victims honme at a
prearranged hour when the victims wfe could
notify the Defendant that the victi mwas hone,
tie up both the victim and Ms. Jones wth
duct tape, and burglarize the house to make it
| ook |ike honme invasion robbery rather than
the preneditated nurder that it was (enphasis
added). V 863.
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Two other nmen had turned down Linda Jones'
solicitations to have them murder her husband.
M. Bradley accepted the offer and beat the
victimto death follow ng the plan devised by
the victims wfe (enphasis added). V 864.

Li nda Jones planned that her husband would be
beaten to death (enphasis added). V 872.

Li nda Jones not only devised the nethod of killing -- that her
husband be beaten to death with a bat or club -- she was present
when it was acconplished. That Linda Jones did not direct or know
how the beating would be inflicted defies comon sense. By

definition, a beating nmeans repeated blows.!® Linda Jones did not

direct Bradley to kill her husband with a single blowto the head.
She directed Bradley to beat himto death. She did not direct him

to shoot her husband, though a gun was readily available.! Linda

Jones consciously chose a manner of killing she knew would be
pai nful . Furthernore, she was present when it took place, a fact
the trial judge did not take into account. Li nda Jones wat ched

whi |l e Bradl ey beat her husband and did nothing to stop him The

method of Kkilling was her idea, conceived |ong before she

B"Beat" means: 1. To strike or hit repeatedly. 2. To
punch by hitting or whipping;, flog. 3. To pound or strike
agai nst repeatedly. 4. To shape or break by repeated bl ows.
The Anerican Heritage Dictionary 116 (New Col | ege ed. 1980).

“Patrick MWite testified in Linda Jones' trial that
Bradl ey went in through the garage door so he could retrieve the
gun fromthe kitchen counter so M. Jones could not get to it.
SR IV 749.
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approached Bradley to do it for her. The evidence showed beyond
any reasonabl e doubt that Linda Jones directed Bradley to kill her
husband in the manner in which it was acconplished. The HAC
aggravating factor should apply equally to Linda Jones.

There is, therefore, little or no difference in the
aggravating factors applicable to each defendant, all of which
relate to the present crine. |If anything, the pecuniary gain and
CCP aggravators apply with greater force to Linda Jones because
Linda Jones stood to gain the nost benefit from the nurder and
Li nda Jones had been pl anni ng the nmurder for weeks or nont hs before
Bradl ey got involved. Overall, Jones' |level of participation was
equal to Bradley's. Though Bradley struck the actual bl ows, Jones
"instigated and was the masterm nd of and was the dom nant force
behind the planning and execution of this nmurder and behind the

i nvol venent and actions of the co-participants.” See Larzelere,

676 So.2d at 407. This nurder would not have occurred but for
Li nda Jones--the murder was the result of Linda Jones' notivation
and actions. Though their roles were different, Linda Jones was
equal Iy cul pabl e.

Turning to the mtigating factors applicable in each case, the
di fferences do not justify the far greater puni shnent of death for
Bradley. In Bradley's case, the trial court found the statutory
factors of no significant history of prior crimnal activity and
Donal d's age of 36. The trial judge found six nonstatutory
mtigating factors: that Donal d Bradl ey had overcone a chaotic and
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dysfunctional childhood to nake real achievenents in his adult
life; that he was a good provider for his wfe and children and
| oved and was | oved by them that he was a hard worker; that he had
unsel fishly hel ped others inside and outside his famly; and that
he had shown sincere religious faith.

The trial judge found the sane statutory mtigators for Linda
Jones: her age of 48 and no significant history of prior crimnal
activity. Wthout specifically listing nonstatutory mtigation for
Linda Jones, the trial judge noted that Jones' |ife and history
were very different fromBradl ey's but found no serious distinction
bet ween them Al though the jury was instructed on extrene
enotional disturbance in Jones' case, the trial judge did not find

this factor existed.?

> Jones did not present any nedical or psychiatric testinony
to support this mtigator but relied on testinony that her
husband's affair wth Carrie Davis had spoiled their thirty-year
marriage. The cold, calculated nature of the nurder, the
pl anni ng in advance, and the financial notive are very hard to
reconcile with a claimof extrene enotional disturbance due to
infidelity, however. Wile Jones' original notivation nay have
been grounded in passion, she clearly contenplated this nurder
well in advance. Cf. Porter v. State, 564 So.2d 1060 (Fl a.
1990), cert. denied, 498 U S. 1110, 111 S.C. 1024, 112 L.Ed.2d
1106 (1991). Extrene enotional disturbance also is hard to
reconcile with the fact that Linda Jones was still able to
function in a difficult job, run a household, plan a vacation,
pl an several faked crines, and plan this nurder. See Spencer V.
State, 691 So.2d 1062 (Fla. 1996), cert. denied, 118 S.Ct. 213,
139 L. Ed.2d 148 (1997).
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Though the trial judge found the statutory mtigator of "no
significant history of prior crimnal activity" for both Bradl ey
and Jones, he nonetheless viewed Bradley's crimnal history as
"nore significant"” than that of Jones.

Wi | e Li nda Jones' prior crimnal activity is "different" from
Bradl ey's, the difference does not nmake Bradl ey nore deserving of
death. Bradley has juvenile arrests and a 20-year-old conviction
for failure to appear, which resulted in a three-year prison
sentence.'®* Linda Jones conmmitted an assortnment of crinmes rel ated
to her husband's affair and some acts of vandalism to her
enpl oyer's property before the affair.! Conparing their crimnmna
histories is |ike conparing apples to oranges. However one views
the difference, the difference does not warrant death for one and
life for the other. A 20-year-old "insignificant” crimnal history

does not justify disparate sentences, cf. Larkins v. State, 24 Fl a.

*The fel ony conviction occurred when Bradl ey was 18. He had
juvenile arrests for runaway, petit l|arceny, truancy,
trespassing, burglary, violation of furlough agreenent, and auto
theft. XvIl 2269-2270.

YDuring the nonths before the nurder, Jones solicited both
Greg G een and Dw ght Danahoo to commt the nurder. Before that,
she paid Green to nmake harassing phone calls to her husband; she
filed three false police reports in August and October of 1995,
falsely alleging burglaries, assaults, and a sexual battery
agai nst her; and she paid Geen $50 to cut the brake |ines on
Carrie Davis' car. Even before her husband began the affair with
Carrie Davis, Jones paid Geen to vandalize her enployer's wife's
car; she herself vandalized Ms. Gupton's car; and she solicited
Green to damage Richard Gupton's hones in Ponte Vedra and San
Jose. XVII 2268-2269, V 833-834.
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L. Weekly S379, S381 n.4 (Fla. July 8, 1999)(appropriate to
consider tinme since felony conmtted--20 years--and defendant's
conparatively crime-free life in interimin determ ning whether
death or life sentence is appropriate), especially since Bradley's
"poor start" in life was the result of a famly the trial judge
deened "dysfunctional in the classic sense."” V 856.

The remaining mtigation offered in the two cases was sim | ar.
Bot h Jones and Bradl ey presented evi dence they | oved and were | oved
by their famlies and had good enploynent histories. Br adl ey
presented nore wtnesses and nore testinony, however. Sever a
former enpl oyers canme fromother parts of the state to testify on
Bradl ey' s behal f.

In summary, Linda Jones and Donald Bradley were equally
cul pabl e participants in the nmurder of Jones' husband, and no ot her
differences in their backgrounds warrants disparate punishment.
Under the test of Slater, Bradley's death sentence nust be reduced

to life inprisonment.
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CONCLUSION

Appel l ant respectfully requests this Honorable Court to
reverse and remand for the followng relief: Point 1, reverse
appel lant's conviction with directions the conviction be reduced to
second-degree nurder, or, in the alternative, remand for a new
trial; Point |1, reverse appellant's conviction for conspiracy to
commt first-degree nurder with directions the conviction be
reduced to conspiracy to commt battery; Point |Ill, vacate
appellant's burglary with assault conviction; Points IV & V,
reverse for anewtrial; Points VI &VIIl, reverse for a new penalty
phase proceeding; Point VIII, vacate the death sentence and renand
for inmposition of a life sentence.
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NANCY DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

NADA M. CAREY

Fl a. Bar No. 1648825

Assi stant Publ i c Def ender
Leon County Courthouse
Fourth Floor, North

301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR APPELLANT

CERTIFICATE OF SERVICE

83
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