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CERTIFICATE OF TYPE SIZE AND ST'LLEL 

The size and style of type used in this brief is 12 point 

Courier New, a font that is not proportionately spaced. 
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SUMMARY OF THF, ARGUMENT 

This Court recently decided the issue on appeal in the case of 

Phite v. State, 23 Fla. L. Weekly S311 (Fla. June 12, 1998). 
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POINT ON APPFJJJT~ 

(Restated) 

WHETHER THE TRIAL COURT CORRECTLY INCLUDED 18 
POINTS ON PETITIONER'S SCORESHEET FOR 
POSSESSION OF A FIREARM WHEN SENTENCING HIM 
FOR CARRYING A CONCEALED FIREARM. 

After entering no contest pleas, Petitioner was sentenced to 

40 months imprisonment followed by 10 years probation for robbery, 

five years probation for carrying a concealed weapon and credit for 

time served for resisting without violence. The defense objected 

to the assessment of 18 points on Petitioner's scoresheet. (R 74) 

The Fifth District Court of Appeal upheld the assessment of the 18 

points, while certifying conflict in u, Fla. 5th DCA 

Case Number 97-3317, June 19, 1998. (See appendix) 

This Court recently found that it is error to assess 

additional points for possession of a firearm where possession is 

one of the essential elements of the crime for which the defendant 

is being sentenced. White, 23 Fla. L. Weekly 5311 (Fla. 

June 12, 1998). It appears that the instant case is 

indistinguishable from White. 
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CONCJ,USION 

Based on the arguments and authorities presented herein, 

Respondents have no objection to this Court remanding the case for 

further proceedings. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

ASSISTANT ATTORNEY GENERAL 
Fla. Bar #846864 
444 Seabreeze Boulevard 
5th Floor 
Daytona Beach, FL 32118 
(904) 238-4990 

COUNSEL FOR APPELLEE 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA - ‘” ..’ ’ 
FIFTH DISTRICT JANUARY TERM 1998 

STATE OF FLORIDA, 
Appellee. 

Opinion filed June 19, 1998 

Appeal from the Circuit Court 
for Brevard County, 
Tonya Rainwater, Judge. 

James B. Gibson, Public Defender, and . 
Thomas 5. Lukashow, Assistant Public Defender, 
Daytona Beach, for Appellant. 

Robert A. Buttenvorth, Attorney General, 
Tallahassee, and Simone P. Firley, Assistant 
Attorney General, Daytona Beach, for Appellee. 

PER CURIAM. 

AFFIRMED on the authority of Ferry v. State, 701 So. 2d 660 (Fla. 5th DCA 1997); $x&t.h 

v, State, 683 So. 2d 577 @a. 5th DCA 1996). We again certify conflict with Gallowav v. State, 680 

So. 2d 616 (Fla. 4th DCA 1996). 

COBB, GOSHORN, J.J., and ORFINGER, M., Senior Judge, concur. 
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