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This is an appeal from a final judgnent of conviction and
sentence for trafficking cocaine entered by the Honorable Jeffrey
Rosi nek, El eventh Judicial Crcuit Court Judge, Crimnal Division,
M am - Dade County. The Third District Court of Appeal reversed the
conviction and certified to this Honorable Court the foll ow ng
guestion as one of great public inportance:

DCES THE ABSENCE OF A SPECI FI C FI NDI NG BY THE
JURY ON THE VERDI CT FORM THAT THE DEFENDANT | S
GUI LTY OF COCAI NE TRAFFI CKI NG | N AN AMOUNT OF
400 GRAMS OR MORE, IN THE FACE OF
UNCONTROVERTED EVI DENCE THAT THE AMOUNT AT
| SSUE EXCEEDED 400 GRAMS PRECLUDE | MPOSI TI ON
OF A M N MUM MANDATORY SENTENCE UNDER 893. 1357

The Defendant below, LU S MANUEL ESTEVEZ, was prosecuted by
the State of Florida. Inthis brief, the Defendant will be referred
to as Defendant. The State of Florida will be referred to as the
State. The synbol “T” will be used to designate the transcripts of
the trial proceeding and “R* will be used to denote the record,
both will be followed by the Cerk’'s stanped page nunber,

respectively.



STATEMENT OF THE CASE AND FACTS

The Def endant was charged by information with trafficking in
cocai ne, in excess of 400 grans. (R 1).

The Defendant was arrested after a confidential informant net
himin a Metro-Dade police undercover warehouse. (T. 170). At the
under cover warehouse, the police had placed four kilograns of
cocaine signed out from the police Ilaboratory which the
confidential informant was to show the Defendant. (T. 180). The
entire transaction at the police warehouse was videotaped. The
four kil ogranms of cocaine used was taken fromthe Metro Dade crine
| ab. (T. 185). A second neeting was set up between the
confidential informant and the Defendant, to which the informant
brought five blocks of wood nmade to |look like five kil ograns of
cocaine. (T. 222). The Defendant exchanged twenty five thousand
dollars for the five kilograns of sham cocai ne, and was arrested.
(T. 227, 230).

Def ense counsel did not chall enge the anobunt of the cocai ne.

(T. 240-270). A Metro-Dade crimnalist tested a small sanple of

t he cocai ne used, and testified that the anbunt was 999.9 grans of

cocaine. (T. 274). He testified that the 999.9 grans was only a

representative sanple used to determne that the powder was a
control |l ed substance. (T. 275).

The fact that the amobunt of cocai ne at the warehouse was four

kil ograns was not disputed, in fact Defense counsel asked the



Def endant if he had noney to buy “those four kil ogranms of cocaine.”
(T. 315). Defense counsel al so asked the Defendant, if at the tine
of his arrest he had enough noney to buy the five kilograns of
cocaine. (T. 322).
During closing argunents, the prosecutor pointed out that the
Def endant was being charged with four hundred granms or over, that
the amount was undisputed, and that there was no evidence to
support any | esser amount. (T. 386).
The jury was instructed regarding the elenents of the
trafficking offense as foll ows:
Before you can find the defendant guilty of
trafficking in cocaine, the state nmust prove
the followng four el ements beyond a
reasonabl e doubt: 1) Luis M Estevez know ngly
pur chased or possessed a certain substance, 2)
the substance was <cocaine or a mxture
cont ai ni ng cocaine, 3) the quantity invol ved
was 28 grans or nore 4) Luis M Estevez
i ntended to purchase or possess cocai ne.
(T. 401).
Prior to jury deliberations, the court asked both the prosecutor
and defense counsel if the jury verdict forns were the agreed upon
forms. Both parties agreed that the verdict forns were the agreed
on forms. (T. 418). The verdict form listed categories of
trafficking by quantity, with a space for the jury to indicate
whi ch quantity the Defendant possessed. (R 65).
The jury found the Defendant guilty of trafficking in cocaine
as charged in Count One of the information. (T. 420). Def ense

counsel polledthe jury, after which the court discharged the jury.
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(T. 422). Defense counsel did not ask to see the verdict form or
i nter pose an objection to the verdict formprior to the jury being
di scharged. (T. 421-422). After the jury left, sentencing issues
wer e di scussed. (T. 423). Def ense counsel then noted that the
jury verdict formdid not specify a quantity and argued that it
was defective. (T. 424). The court noted that the jury checked
the followng on the verdict form “That the Defendant is guilty of
trafficking in cocaine as charged in count one of the information.”
(T. 425). The prior judge, who handled the majority of the case
crossed out the foll ow ng sentence, which specified that a quantity
shoul d be entered and had specific quantities listed. (T. 425) The
court noted that it was obviously the judge’'s intention that the
specific quantity section did not apply, and that the jury should
either find the Defendant guilty as charged in the information or
not guilty. (T. 425). Def ense counsel objected on the grounds
that the verdict formwas defective, and the court overruled the
objection. The Third District reversed the Defendant’s convicti on,
and certified the question of whether a m ni num mandat ory sent ence
could be inposed as a question of great public inportance. The
State filed a notice to invoke discretionary jurisdiction of this

Court. This Petition foll ows.



CERTI FI ED QUESTI ON ON APPEAL

DCES THE ABSENCE OF A SPECI FI C FI NDI NG BY THE
JURY ON THE VERDI CT FORM THAT THE DEFENDANT | S
QU LTY OF COCAI NE TRAFFI CKI NG | N AN AMOUNT COF
400 GRAMS OR MORE, IN THE FACE OF
UNCONTROVERTED EVI DENCE THAT THE AMOUNT AT
| SSUE EXCEEDED 400 GRAMS PRECLUDE | MPCSI TI ON
OF A M N MUM MANDATORY SENTENCE UNDER 893. 1357



SUMVARY OF THE ARGUMENT

The absence of a specific finding by the jury on the verdict
form that the Defendant is guilty of cocaine trafficking in an
anount of 400 grans or nore in the face of uncontroverted evi dence
that the ampunt at issue exceeded 400 granms does not preclude
i nposition of a m nimum mandatory sentence under section 893. 135.

Applying the logic of the firearmreclassification statutes,
a def endant can either be found guilty of a crinme which enconpasses
t he specific quantity of drugs, or a special finding could be nmade,
specifying the jury’'s determnation as to the quantity. In the
i nstant case the defendant could have been found guilty only of
trafficking in an anount in excess of 400 grans, since the evidence
was uncontroverted. Therefore, a specific jury finding as to
guantity was unnecessary.

Secondly, the concept that the jury intended to find the
Def endant guilty of trafficking in a |lesser quantity in order to
exercise their inherent pardon power is inconsistent with the
intent of the statute itself, which mandat es specific sentences and
does not even allow judicial leniency. Therefore, preclusion of
t he m ni num mandat ory sentence in a case such as the present woul d
be contrary to the intent of the statute as well as contrary to

commbn sense.



ARGUMENT
l.

THE ABSENCE OF A SPECI FI C FI NDI NG BY THE JURY
ON THE VERDI CT FORM THAT THE DEFENDANT 1S
GUI LTY OF COCAI NE TRAFFI CKI NG | N AN AMOUNT OF
400 GRAMS OR MORE, IN THE FACE OF
UNCONTROVERTED EVI DENCE THAT THE AMOUNT AT
| SSUE EXCEEDED 400 GRAMS DCES NOT PRECLUDE
I MPCSITION OF A M N MUM MANDATORY SENTENCE
UNDER 893. 135.
A

THE MANDATORY PROVI SI ONS OF THE DRUG TRAFFI CKI NG
STATUTE ARE DI STI NGU SHABLE FROM THE Fl REARM

RECLASSI FI CATI ON STATUTES WHI CH THE THI RD DI STRI CT
RELI ED UPON | N THEI R DECI SI ON.

The Third District Court of Appeal in “reluctantly reversing”
t he Def endant’ s m ni num mandat ory sentence for drug trafficking in
t he anmount of 400 granms or nore, noted that the required result
seens both illogical and absurd. (Enphasis in opinion). The State
agrees, and submts that a mandatory m ni numsent ence shoul d not be
precl uded where uncontroverted evi dence supports such a sentence.
To do ot herwi se woul d contradi ct both the | anguage and t he nmeani ng
of Florida Statutes Section 893. 135.

In reversing the mninmm nmandatory sentence, the Third
District reliedoncases interpreting the reclassification statute,

Section 775.087(1). See Streeter v. State, 416 So. 2d 1203 (Fla. 3d

DCA 1982); State v. Tripp, 642 So. 2d 728 (Fla. 1994), State v.




Overfelt, 457 So.2d 1385 (Fla. 1984). These cases all stand for
the correct proposition that if the State seeks to have a
defendant’s crinme upwardly recl assified and thus enhanced because
of the use of a weapon, the jury nust nmake a finding that the
defendant conmitted the crinme while using a firearm State v.

Overfelt, supra. However, it is crucial to note that the | anguage

in Overfelt, supra states:

“before a trial court may enhance a
defendant’s sentence or apply the mandatory
m ni num sentence for use of a firearm the
jury must make a finding that the defendant
committed the crime while using a firearm
either by finding himqguilty of a crinme which
involves a firearmor by answering a specific
guestion of a special verdict form so
indicating." 1d. at 1386. (Enphasis added).

G ting Hough v. State, 448 So.2d 628 (Fla. 5th DCA 1984); Smth v.

State, 445 So.2d 1050 (Fla. 1st DCA 1984); Streeter v. State, 416

So. 2d 1203 (Fla. 3d DCA 1982); Bell v. State, 394 So.2d 570 (Fl a.

5th DCA 1981). Thus, the language in Overfelt is alternative

Either a defendant can be found guilty by a jury of conmtting a
crime which involves a firearm or by nmaking a specific finding.

Id. at 1386. It is axiomatic that if the defendant is found guilty
of commtting a crine necessarily involving afirearm requiring a
special jury finding that a firearm was used would be both
unnecessary and redundant. This is so because the finding of guilt

enconpasses the use of a firearm such that the trial court nay



turn to the enhancenent provisions of Section 775.087 without the
specific jury finding that a weapon was used.

Likewise, in finding a defendant guilty of trafficking in
cocaine, the jury necessarily finds the Defendant gquilty of

trafficking in a specific quantity of cocaine. See State .

Weller, 590 So. 2d 923) (O fense of conspiring to traffic in
cocaine in amounts |less than 400 grans are necessarily | esser
i ncluded offenses of trafficking in an anount of 400 grams or

over). Applying this Court’s |anguage in Overfelt, supra, we are

left with the hypothesis that under the trafficking statute, a
def endant can either be found guilty of a crinme which enconpasses
the specific quantity of drugs, or a special finding could be nmade,
specifying the jury's determnation as to the quantity.

In the case sub judice, the jury's finding of guilt

necessarily enconpassed a finding of guilt of trafficking in an
anount of 400 granms or nore. This is so because absolutely no
contrary evidence was introduced as to the anount, the anount was
conpl etely undi sputed and was even referred to by defense counsel
as being an amount in excess of 400 grans. (T. 315). Had the
anount been at issue whatsoever, a specific jury determ nation
woul d be needed as to the quantity. Since the anount could not
have been anything but in excess of 400 granms, the trial court
properly applied the appropriate m ni num nandatory sentence, 15

years. See 893. 135.
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Thi s vi ew was expanded upon by the Fifth District’s opinionin

Tindall v. State, 443 So. 2d 362 (Fla. 5th DCA 1983) (critized by

Overfelt) and by Justice Al derman and Justice Ehrlich’s dissent in

State v. Overfelt, 457 So. 2d at 1386. In the dissent, Justice

Al der man st at ed:

“I disagree with the Court’s holding that
there nust be a specific jury finding that an
accused actually possessed a firearm before
the trial court can apply the enhancenent
provi si ons of section 775.087, Florida Statues
(1983). A defendant can be sentenced to the
three-year mandatory mninum under this
provi sion wi thout such a specific finding by
the jury. In ny view, the trial court, in the
context of sentencing a defendant, can nmake a
finding fromthe evidence that a firearm was
used without any express indication by the
jury as to its use.” |d.

Justices Alderman and Ehrlich agreed with the rational e and

holding of Tindall v. State, 443 So. 2d 362 (Fla. 5th DCA 1983),

stating:

“where a defendant is charged with a crine
which requires possession of a firearm to
conmit the crinme or where the allegations and
the proof lead to the inescapable conclusion
t hat def endant possessed a firearmduring the
comm ssion of the crine, the jury need not
render a specific verdict finding such firearm
possession in order to inpose the three year
m ni mum nmandatory sentence under section
775.087(2). This determ nation is part of the
sentencing process and may be made by the
trial court. 1d. (Enphasis added).

In the instant case, the charged crine required possession of
400 or nore grans of cocaine in order to conmt the crine. If the
Def endant had not possessed the uncontroverted 400 grams used in

11



the reverse sting operation, the crime would not have been
commtted because it was inpossible for the Defendant to be in
possession of a |lesser anmount. Also, applying the well reasoned
| anguage of Justice Alderman and Ehrlich s dissent, the allegations
and the proof lead to the inescapable conclusion that defendant
possessed in excess of 400 granms of cocai ne during the comm ssion

of the crime and the jury need not render a specific verdict

finding such quantity. 1d. To hold otherwi se, would be to invite
absurd and illogical results such as the result achieved in the
i nstant case. To hold otherwise leads to the irreconcil able

results where either a stipulation is made as to quantity or there
isS no issue as to quantity, and yet a m ni num mandat ory cannot be
imposed. This result is both contrary to common sense, as well as
contrary to the intent behind the fornulation of Section 839; to
i npose strict and mandatory penalties for cocaine trafficking
directly correlated with the anmount trafficked in.

The Defendant, in Appellant’s Initial Brief, cites to this

Court’s decision in State v. Weller, 590 So. 2d 923 (Fla. 1992).

In Weller, the defendant was charged with trafficking in 400 grans
or nore of cocaine and conspiracy to traffic in 400 grans or nore
of cocaine. Id. The defendant requested a jury instruction on the
| esser included offense of trafficking inlesser anmounts, which was
denied. 1d. at 924. This Court reversed, holding that “the |aw

requires an instruction be given for any |lesser offense all the

12



el ements of which are alleged in the accusatory pleadings and
supported by the evidence adduced at trial.” Id. This Court noted
that conspiring or trafficking in amunts |ess than 400 grans are
necessarily lesser included offenses of the crime which the
def endant was charged with, and that before a m ni num nandatory
sentence is inposed, the jury nust be infornmed as to the differing
m ni mum mandat ory puni shnments dependi ng on the quantity. According
to this Court:

“the jury then nust determne from the

evi dence adduced at trial the quantity of

contraband involved in the conm ssion of the

offense, in effect advising the court as to

the appropriate mninmum penalty.” |d.

In Weller, the Court noted that the testinony surrounding the
ci rcunst ances of the transaction was conflicted. [d. It logically
follows that if the evidence adduced at trial is such that thereis
no dispute as to the quantity of contraband involved in the
commi ssion of the offense, that the jury need not advise the court

as to the m ninum penalty because the quantity is uncontroverted

and the penalty nandated by the statute itself.

B.
THE LEG SLATI VE | NTENT BEHI ND THE STATUTE MANDATES

IMPOSITION OF THE M N MUM MANDATORY SENTENCE
W THOUT THE PROSPECT OF LENI ENCY.

The theory that the jury could indicate a |esser anmount in

order to exercise its “inherent pardon power” does not coincide

13



with the | egislative intent behind the pronul gati on of secti on 893.

See Date v. State, 528 So. 2d 547 (Fla. 3d DCA 1988).

Section 893.135 was enacted for the purposes of elimnating
illegal drug trafficking and its resulting detrinmental effects on

society. See State v. Benitez, 395 So. 2d 514 (Fla. 1981) (Hol di ng

that Section 893.135is constitutional). In State v. Benitez, this

Court analyzed the statute, stating:

“Section 893.135 is a unique response to a
serious and growi ng concern of the | egislature

regarding illegal drug activities inthe State
of Florida. Subsection (1) of the new |aw
establishes severe mninmm sentences for
trafficking in various types of illegal drugs.

Subsection (2) prevents the trial court from
suspending, deferring or wthholding the
adjudication of gquilt or the inposition of
sentence on a person convicted under the |aw
and it elimnates the defendant’s eligibility
for parole during the mninmm mandatory
sentence. Subsection (3) provides an “escape
valve” fromthe statute’s rigors, based on the
initiative of the prosecuting attorney, by
permtting the court to reduce or suspend a
sentence if a convicted defendant is wlling
to cooperate with | aw enforcenent authorities
in the detection or apprehension of others
involved in drug trafficking.”

“Section 893.135 was enacted to assi st
| aw enf or cenent authorities in t he
i nvestigation and prosecution of illegal drug
trafficking at all levels of distribution,
frominporter-organi zer dowmn to the “pusher”
on the street.” 1d.at 514.

This Court noted the neritorious goals of the legislature in

enacting the statute, calling the statute a “beneficial and

14



worthwhile goal.” 1d. Inthis Court’s analysis of the statute, the
mandat ory nature and | ack of discretion in applying the statute are
unquestionable. Specifically, this Court referenced the fact that
the only way to aneliorate the effects of subsection (1) would be
to have the of fender assist authorities under subsection (3). 1d.

Thus, it is clear that since not even the sentencing judge has
the authority for |eniency under the statute, neither should the
jury. This is especially true in situations where the evidence as
to quantity is conpletely uncontradicted.

In the instant case the Defendant entered into a transaction
to purchase over four kilograns of cocaine, obviously with the
intent to redistribute the drugs on the street and earn a profit.
Def ense counsel, in view of the wuncontradicted evidence on
quantity, referenced the quantity several tinmes as being “four
kil ograns” or over four kilograns. (T. 315, 322). Quantity was
not an issue. The scenario described above of an of fender buying
huge quantities of narcotics in order resell the drugs is exactly
the type of crine sought to be penalized and deterred by the
enact ment of Section 893.135. To preclude inposition of the
mandatory m ni numsentence in the case sub judice woul d be contrary
to the “beneficial and worthwhile” goals of the statute and as
aptly described by the Third District Court of Appeal, would yield

an absurd and illogical result.

15



Therefore, this Honorable Court should answer the certified
question in the negative and reverse the Third District’s decision
remanding the case for resentencing due to the absence of a

specific quantity finding.

CONCLUSI ON
Based upon the foregoing argunents and cited authorities, the
State respectfully requests that this Court answer the certified
question in the negative and reverse the Third District’s decision

remandi ng the case for resentencing.

Respectful ly Subm tted,

ROBERT A. BUTTERWORTH
At torney Cener al

MAYA SAXENA

Assi stant Attorney General
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