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STATEMENT OF FACTS

a. Trujillo s Accident and Injuries

The Third District Court of Appeal reversed a trial court
order granting a newtrial for the Plaintiff, Vivian Trujillo, for
i njuries she sustained when her tire blewout, her vehicle left the
roadway, flipped over and ejected her. (Op. p.2)%L It is
undi sputed that the blow out occurred because the tire had been
inproperly repaired with an external plug. (T.225). It is also
undi sputed that the bl ow out caused Vivian to | ose control of her
vehicle. (T.343, 312).

The Third District’s opinion recognized that Trujillo
"sustai ned several injuries" in this accident, "the npst
significant” of whichwas Trujillo s fractured spine, requiring her
to be hospitalized for 19 days, placed in traction, fitted with a
hal o brace screwed into her skull, worn 24 hours a day for four
nmont hs; strapped in a cervical collar for two nonths nore; and
enrolled in physical therapy. (Op. p.2; T.313, 433-436, 655). The
| ess significant "other” injuries Trujillo sustained were a broken
rib, and numerous bruises, cuts and scratches. (T.613-614).
Trujillo presented undisputed expert and treating physician

testinony that her injuries were permanent and her physical

! The opinion belowis included in the Appendix to this brief
and appears in the Record at R 822-828).
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activities were restricted as a consequence of this accident. (Op.
p.5; T.299, 316, 445-447, 450, 452, 493, 62-631, 662, 670).

b. Failure to Warn and | nadequate Warni ng | ssues

Trujillo brought this suit against Uniroyal? for strict
liability failure to warn that its tires should never be repaired
w th external plugs because they cause bl owouts. (Op. p.2). Al of
the defense and Plaintiff’'s experts agreed that this tire failed
because of an inproper external plug repair. (T.402, 828, 833).
There was no dispute that General Mtors and Uniroyal did not
i nclude any warnings about external plug repairs in materials

provided to the consunmer or on the tire itself. (T.402, 828, 833).°3

2 Uniroyal and General Mdtors presented a unified defense and
at tinmes in this brief are collectively referred to herein as
“Uniroyal ."

2 The tire contained the follow ng warning:

Saf ety warni ng. Serious injury may result
from tire failure due to underinflation or
overl oading. Follow ower’s manual. (D. Exh.
D)

The owner’ s manual included the warnings:

If any tire does not |ook normal, check it
with a pressure gage. (P. Exh. 7 at 1-1)
* * * *

CAUTI ON: To reduce the risk of |oss of
vehi cl e control and personal injury:

é Tires nust be properly inflated
(ILd. at 5-16)

* * * *
Excessive speed, underinflation or excessive
| oadi ng, either separately or in conbination,
can cause heat buildup and possible tire
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The parties’ dispute centered around whether a warning that such
repairs are dangerous should be issued to the consunmer or only to
repair facilities. (Uniroyal’s 3d DCA Initial Brief, p.3).

Plaintiff’s expert Dennis Jordan, explained that these plugs
destroy the tire and void the tire warranty, requiring that new
tires be purchased. (T.824). Firestone’s and Mchelin’s consuner
warranty contained this information and caution not to use plug
repairs. (T.827, 1000).#4 Jordan testified that he thought the
war ni ng of danger of plugging tires should be on the sidewal |l where
everyone can see it because it is a dangerous condition that can
cause serious injury and death. (T.890).

Richard Harrison, a Uniroyal enployee and defense wtness,
testified in Trujillo's case that plugs leak air and that the
correct way to plug a tire is to take it off the car, buff the
inside and patch it. (T.400, 402). He testified that this is not
in the warranty information, but service bulletins on proper
mai nt enance were provided to repair facilities by the Rubber
Manuf acturer’s Association. (T.400-401, 409). According to

Harrison, warnings concerning proper repair procedure should be

failure. (lLd. at 5-21)

4 Mchelin' s warning stated: "Do not use plug repairs. They
may cause further damage to the tire. They are not al ways airtight
and the plug may fail." Firestone’s warning included |anguage
t hat : "I't may suddenly fail causing serious personal injury.”
(See App. 1 and 2 to Trujillo s 3d DCA Appellate Brief).
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conveyed only to the persons effecting the repairs, not to the
consuner. (T.1321, 1347).

Def ense expert Thomas Dodson testified in plaintiff’s case
that the tire was underinflated, nost l|likely the result of a
| eaking repair. (T.412, 406-407). He said this was a bad repair.
(T.413). He also agreed that plug repairs were not intended to be
per manent and are i nproper because they do not seal the inner |iner
and that nost plug repairs are unacceptable or poor. (T.406-408).
Dodson said this was "conmmon know edge" in the tire industry.
(T.411).

Notw t hstanding the defense experts’ testinony that the
dangers of plug repairs were properly conveyed to service stations
and were common know edge, Vivian testified that in 1991 she took
four flat tires to different Uniroyal dealers listed in the Yell ow
Pages to be repaired. Each and every one of themplugged the tire
externally. (T.640-642). This evidence was totally uncontroverted
by Uniroyal. No repair person ever warned Vivian about repairs
using an outside plug. (T.366, 368).

Vivian read the information on her tires and read over the
owner’s manual that canme with her Suburban. (T.360, 363-365, 1115).
There was no information that warned not to repair aflat tirewth
an outside plug or warned of any dangers associated with repairing

atireinthis manner. Vivian testified that Uniroyal failed to



warn her of the risk involved in properly repairing punctures and
that it should have told her not to plug the tire. (T.1122).

Uni royal and General Modtors defended on the theory that the
acci dent happened because of "underinflation of the tires,” albeit
caused by a leaking plug repair, and that their broad warni ng not
to underinflate tires was a sufficient warning in Vivian’ s case.
(T.967-970, 976). Def ense expert Dodson testified that tire
underinflation can be caused by many things and that a warning not
to plug tires is msleading and overly sinplistic. (T.997-1000).
Significantly, Dodson also testified that if he saw service people
repairing his own tire with an outside plug, he would stop them
and tell themnot to do it that way. (T.1039).

Vivian testified that she foll owed defendants’ warni ng about
underinflation, owned her own air gauge, and in fact checked the
air in her tires for underinflation the day before the accident.
(T.301, 1119, 1129-1131). She testified that she can easily
understand the | anguage "Do not use plug repairs, they may cause
further damage to the tire. They are not always airtight and the
plug may fail." She said that such warni ng woul d not have confused
her. (T.1182-1183, 1191).

C. Def ense | ssues

Uni royal and General Mdtors al so defended this case on grounds
that Vivian was herself negligent for failing to wear a seatbelt

and for not reacting properly to the bl owout situation.



Def ense accident reconstruction expert Tomlinson testified
that Vivian was traveling at a speed of 72-75 mp. h., and that she
| ost control of the vehicle because she | ocked the brakes after the
bl owout. (T.1377, 1383, 1510-1518). He said that had she been
traveling at a |esser speed, she mght have been able to stop
before she left the roadway. (T.1518). Tonlinson also said that
if she had worn a seatbelt her neck injuries would not have been so
severe. (T.1502). He did not express any opinion that she would
not have sustained her other injuries (cuts, bruises and broken
rib) if she wore a seatbelt, and there was no evidence that the
seatbelts in Vivian’s vehicle were operational. Significantly,
Tom inson admtted that if the tire had not failed, this accident
woul d not have happened. (T.1590).

Plaintiff’s expert Nunn testified that this auto was traveling
at 50-60 mp.h and was equipped with a seatbelt with a confort
feature which allowed the wearer to nove forward and the seatbelt
woul d | coosen. (T.229, 215). There was no lawin effect at the tine
of this 1985 acci dent which required occupants of a vehicle to wear
a seatbelt. (T.1608). Nunn testified that even if Vivian had worn
her seatbelt, it may not have prevented her head fromhitting the
roof and her neck fromfracturing. (T.249). Nunn testified that
with or without the confort feature, Vivian could have hit the roof
intherollover, even if she was restrained. (T.276). Nunn did not

agree that the seatbelt would be | ocked into place because there



may not have been enough deceleration to lock it and the | ocking
pendul ummay not act in a rollover situation because it is designed
for frontal inpacts. (T.276).

d. The Jury Verdi ct

The jury found Uniroyal and General Mtors liable for placing
t he product on the market with a defect by virtue of its failure to
warn of the risk in failing to properly repair punctures in tires
and that this defect was a l|legal cause of Vivian's damage.
(T.1735). They cal cul ated her econom c damages solely in the
amount of her $16,981 nedical expenses and gave her nothing for
| ost wages and future damages. The jury calculated that Vivian's
past pain and suffering was worth $10,000 and her future damages
worth nothing, for total damages of $26,981. (T.1735). The jury
found that Vivian was 99% conparatively negligent and al so found
that Vivian's failure to use her seatbelt caused 100% of her
damages. Thus, despite the jury's finding of liability and
causation agai nst defendants, the jury awarded Vivian not hi ng.

e. New Trial Order

The trial court believed that this was a verdict gone awy for
a mul titude of good reasons expressed inits |l engthy order granting
anewtrial. (R817-821). The trial court found the jury’ s verdict
inconsistent and fundamentally inproper when it found that
defendants were strictly |liable and caused Vivian's damages and

also found that Vivian's failure to wear a seatbelt was the 100%



cause of her danages. The trial court further found that the
jury’'s finding of 99% conparative negligence and 100% for the
seatbelt defense were contrary to the manifest weight of the
evidence, since there was no evidence that Vivian's alleged
negli gence caused the tire to fail. There was |ikewi se no
testinony that Vivian would have sustained no injury if she had
worn a seatbelt. It was noreover undisputed that the vehicle
flipped over and that front end collisions, not rollovers trigger
t he seatbelt nmechanism The trial court found that defendants did
not present the testinony of any nedial doctors to prove how
Vivian’s spine injury was caused by failure to wear a seatbelt, and
that Tom i nson, defendants’ acci dent reconstructi on expert, was not
qualified to render any opinion on this point.

The trial court further found that the failure to use Vivian's
verdict form which instructed the jury not to consider Vivian's
failure to wear a seatbelt in considering the conparative
negl i gence i ssue, i.e., negligent maintenance and operation of the
vehicle, contributed to the jury’s confusion and necessitated a new
trial. The verdict form given inproperly permtted the jury to
"doubl e dip" on the issue of conparative fault and the seatbelt
defense by allowing the jury to consider the seatbelt issue in
assessing conparative fault, and then once again in reducing

Vi vi an’ s danages.



The trial court also found the size of the damages awarded
shockingly |low and agai nst the manifest weight of the evidence.
The defendant did not put on any nedical testinony rebutting that
Vivian’s nedical condition was permanent, yet there was no award
for future pain and suffering. The evidence also undisputedly
showed that Vivian m ssed about six nonths of work, but the jury
awar ded her no | ost wages.®

Since the effect of the jury’ s reductions netted Vivian a zero
verdict, the trial court ordered an additur in the anmpbunt of the
original jury award $26,981, and refused any reduction for
conparative negligence or the seatbelt defense. The trial court
gave Ceneral Mdtors and Uniroyal 15 days to pay this pittance or
accept the option of a newtrial on all issues. (R 817-821).

General Motors and Uniroyal chose not to pay, opted for the
new trial, and took an appeal instead. (R 797).

f. Appel | ate Reversal of New Trial Order

The Third District reversed the newtrial order and reinstated
the $0 jury verdict. The Third District’s reversal was based on
the foll ow ng hol di ng:

t here was substantial conpetent evidence
to support the jury's verdict. The trial
judge’s conclusion that there was no evi dence

that plaintiff’s all eged negligence caused t he
tire failure is sinply incorrect. (Op. p.6).

5> The court said it would make a reduction for collatera
source paynents for such wages -- it did not |eave this deduction
to the jury. (T.1103, 1458).



The opinion nentions but does not address the trial court’s
findings of fundanental inpropriety and inconsistency in the
verdict, nor the incorrect verdict form which allowed the "doubl e
di p" for the seatbelt issue on conparative negligence and damages,
i ndependent grounds for awarding Trujillo a new trial.
The Third District reversed the new trial order on damages

because:

The trial court further found that "the

damages awar ded were i nadequate given all the

ci rcunst ances and agai nst the manifest wei ght

of the evidence."

The lawis clear that a verdict is against the

mani f est wei ght of the evidence only when it
is clear, obvious, and indisputable that the

jury was wong. In applying this standard, we
conclude that the trial court abused its
discretion in granting a new trial. (Op.

p.7)(citations omtted).
This Court accepted jurisdiction to review the Third
District’s decision.

PO NTS ON APPEAL

THE TH RD DI STRICT APPLIED AN | NCORRECT
STANDARD OF REVIEW OF THE TRIAL COURT' S NEW
TRI AL ORDER

1. ANY NEWTR AL AWARDED SHOULD BE ON COVPARATI VE
NEGLI GENCE AND DAMAGES ONLY.

SUMVARY OF ARGUNVENT

The Third District opinion reversing the trial court’s order
granting a newtrial applied an incorrect standard of review The

standard applied by the Third District does not, as it nust, give
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any deference to the trial court’s favored vantage point, nor take
into account whether reasonable persons could agree with trial
court’s findings. Instead, the appellate court concludes that the
jury’ s verdict had evidentiary support, casts off the trial court’s
finding as "sinply incorrect” and rewei ghs the evidence itself in
the face of an agreenent by the parties which supports the trial
court’s finding. Mreover, the appellate court’s recitation of the
damage facts al one establishes that reasonabl e persons coul d agree
with the trial court’s finding that the damages awarded were
shocki ngly i nadequat e.

The Third District’s opinion furthernore acknow edges but
fails to address two of the grounds for new trial that the trial
court expressed in its order, i.e., fundanental inpropriety and
i nconsi stency of the verdict, and an erroneous verdict form
Florida law requires an appellate determnation that a trial
court’s witten findings in support of a new trial neet the abuse
of discretion test, or be left undisturbed. The record bel ow
establishes that reasonable persons could agree with the trial
court’s findings on these points.

ARGUMENT
THE THIRD DI STRICT APPLIED AN | NCORRECT
STANDARD OF REVIEW OF THE TRIAL COURT' S NEW
TRI AL ORDER
The jury found Defendants strictly Iliable for causing

Trujillo s damages; found Trujillo 99%conparatively negligent; and

11



found that 100%of Trujill o s damages were caused by her failure to

wear a seatbelt. The trial court found this verdict fundanentally

i nconsistent and inproper, and furthernore found that

conparative negligence and 100% seat belt

agai nst the mani fest wei ght of the evidence.

(Fl a.

a.

Appl i cabl e Standard of Revi ew

the 99%

defense findings were

In EER._ Squi bb and Sons, Inc. v. Farnes, 697 So. 2d 825, 826

appellate review for an order granting a new trial:

[T]he trial judge can and should grant a new
trial if the manifest weight of the evidence
is contrary to the verdict. In making this
decision, the trial judge nust necessarily
consider the credibility of the wtnesses
along with the weight of all of the other
evi dence. The trial judge should only
intervene when the manifest weight of the
evi dence di ctates such action. However, when
anewtrial is ordered the abuse of discretion
test becones applicable on appellate review
The nmere showi ng that there was evidence in
the record to support the jury verdict does
not denonstrate an abuse of discretion.

Due to procedural concerns and the trial
court’s favored vantage point, this "abuse of
di scretion"” standard is highly deferential:

In reviewing [an order for a newtrial], the
appel | ate court shoul d apply t he
reasonabl eness test to determ ne whether the
trial judge abused his [or her] discretion.
| f reasonabl e [persons] could differ as to the
propriety of the action taken by the trial
court, then the action is not unreasonabl e and
there can be no finding of an abuse of
di scretion.

12

1997), this Court clarified the applicable standard of



Id. at 826, guoting, Smth v. Brown, 525 So. 2d 868, 869-87 (Fla.

1988) and Baptist Menorial Hospital, Inc. v. Bell, 384 So. 2d 145,

146 (Fla. 1980)(citations omtted fromtext).
b. Conpar ati ve Negli gence
The character of the conparative negligence alleged, other
than Trujillo s failure to wear a seatbelt, did not, as the trial
court found, support a 99% fi nding. The parties in this case
agreed that the bl owout was caused by | eakage of air fromthe plug
repair. (Uniroyal’s Initial Br. 3d DCA p.2). The Third District’s
opinion correctly states that "the parties ultimtely agreed that
the tire blew due to an inproper repair." (Op. p.2). Any alleged
chronic underinflation of Trujillo s tires may have shown that she
was negligent in maintaining her vehicle, but could not be and was
not the cause of this blowut. The alleged chronic underinflation
of this tire was because air | eaked fromthe i nproper plug repair.
Uni royal s expert Dodson testified:
Based on ny conplete examnation its ny
opi ni on that over defl ection was nost probably
caused by a | eaky repair..
the leaky repair ultimately resulted in
the tire running over deflected generating
heat and causing its ultimte dem se.
Q Could you tell nme for how |l ong was that
repair | eaking?
A No, sir. Because there is no way for ne
to evaluate with certainty whether or not
soneone may have reinflated the tire on
several occasions so that the inflanmation
pressure wuld go up and down. It’s

i npossible to nmake that judgnent from the
physi cal evidence. (T.412).

13



It is plain fromthe foregoing, that Dodson faulted the | eaky
repair for the tire’ s underinflation and dem se and, furthernore,
had no idea whether Vivian ran the tire in an underinflated
condition for an extended period of time prior to the bl owout.

The Third District’s statenent "that there was testinony that

the plaintiff’'s tires suffered fromunderinflation, which condition

could have caused the Dblowout" is inaccurate. (Op. p.6).

Def endants’ point was that underinflation can cause tires to fai
and, ergo, its warning that tires should not be run in an
underinfl ated condition was adequate. However, where, as here, the
undi sputed cause of the underinflation is a |eaky and dangerous
plug repair, the warning not to run tires in an underinflated
condition is obviously and woeful |y i nadequat e.

Mor eover, the defense did not take the position that Vivian's
speed was t he cause of the bl owout or that reducing her speed al one
coul d have saved her. Rather, the defense expert testified that
Vivian could have cone to a stop on the roadway after the bl owout
i f she properly coordi nated steering and braki ng her van. (T.1517).
Def ense expert Tom i nson agreed that this acci dent woul d never have
happened if the tire had not failed. H's testinony was hardly

certain evidence of Vivian’s fault, let alone 99% fault:

Q If Ms. Trujillo had been traveling the
speed limt, would this accident have ever
occurred?

A Well, it's kind of hard to say. It

woul dn’t have gone the distance that it did.

14



It depends, woul d have depended upon what she
did, input. Maybe if she made the steering
wheel input and then put the brakes on, it
coul d have gone off, but if you steer down the
road and brake, if she did a hard braking, it
should conme to rest in that area, but hard
braking is not what you do when you have a
tire blow (T.1517).
The jury’s pinning of 99% of the blame for this accident on
Vi vian based on disputed and specul ative evidence regardi ng her
speed and braking reaction to a bl ow out caused by a | eaky repair
was plainly against the nmanifest weight of the evidence. Thi s
al l eged conparative negligence was all about second guessing
Vivian's response to an energency situation created by defendants.
The jury’s 99%conparative fault findings on these facts was,
as the trial court found, against the manifest weight of the
evi dence. The Third District violated the proper standard of
review of the trial court’s finding in this regard. The Third
District’s holding msapplied and m sapprehended the test of its

reviewi ng power. Squibb, supra, nmakes clear that "the nere show ng

that there was evidence in the record to support the jury verdict
does not by itself denonstrate an abuse of discretion.” 1d. at

826; Smth v. Brown, 525 So. 2d 868 (Fla. 1988); dough v.

Christopher, 711 So. 2d 610 (Fla. 5th DCA 1998).

When the Third District assailed the trial judge s concl usion
that there was no evidence that Vivian’s negligence caused the tire
failure as "sinply incorrect” it applied an incorrect standard of

review and incorrectly rewei ghed the evidence.
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Mer e di sagr eenent from an appel I ate
perspective is insufficient as a matter of | aw
to overturn a trial court on the need for a
new trial. The trial judge "was in a nuch
better position than an appellate court to
pass on the ultimte correctness of the jury’s
verdict."
Baptist, 384 So. 2d at 145.

Reasonabl e persons coul d agree and the parties thensel ves did
in fact agree that there was no evidence that Plaintiff’'s
negl i gence caused the defect in this tire. The trial judge’s
findi ngs were not an abuse of discretion under this Court’s and the
Fifth District’s holdings and the Third District erred in assailing

t hese findings and overturning the new trial order.

C. Seat belt Def ense Danages

The Third District’s finding of conflicting evidence on the
injuries Vivian sustained because she was not wearing a seatbelt
overlooks that a new trial was ordered because defense expert
Tom inson's testinony on this point was inconpetent, since he had
no medi cal expertise. The trial court specifically found in its
new trial order that:

Regardi ng the seat belt defense, there was no
testinmony that Trujillo would have sustained
no injuries if she had been wearing a seat
belt. It was contrary to the manifest weight
of the evidence for the jury to find that if
Trujillo was wearing a seat belt, she would
not have suffered any injuries at all, no
matter how slight.... Def endants did not
present the testinony of any nedical doctors
to prove how the nechanics of Plaintiff’s

16



testinmony wit hout addressing the trial

injury (C2 fracture) was caused by her
failure to wear a seat belt. The only
testinmony that Def endants presented on
causation of Plaintiff’s injuries in relation
to her failure to wear a seat belt was through
Law ence Tominson, who was unqualified to
render an opinion on the nmechanics of
Plaintiff’s injuries. While Tonmlinson was
qualified to testify as an accident
reconstruction expert, he was not qualified as
to the bionechanics of Plaintiff’s injuries,
and his opinions could not be wused by
Def endants to prove how the particular
injuries sustained by Plaintiff were caused in
relation to the accident. Mbdreover, Tonlinson
testified that the facts as to the nechanics
of Plaintiff’s injury he used in order to
render his opinion that Plaintiff’s injuries
were caused by her failure to wear a seat
belt, were only what counsel for Defendants
told him that Dr. Goodgold (expert for
Plaintiff) testified to. It is inproper for
an expert to base his opinion on unsworn
recitation by the Defendants’ attorney, and
any such testinony is inconpetent. Moreover,
Goodgol d’ s t esti nony was contrary to
Tom inson’s testinony, so Tom inson coul d not
have based his opinions on (Goodgold’ s
testi nony. Further, Lawence Tonlinson,
testified only as to the G2 fracture, and did
not attribute Plaintiff’s other injuries,
i ncl udi ng brui ses, cuts, stitches to her | egs,
a broken rib, and various scratches, to her
failure to wear a seat belt. (R 817-821).

The Third District’s opinioninpermssibly credits Tom inson’s

i nconpetent and wi t hout making its own determ nation that the tri al

court’s findings in this regard were w thout record support.?®

The Third District could not so hold on this
Tom i nson was an accident reconstruction expert, not
He could not testify as to the cause of plaintiff’s

Laffman v. Sherrod, 565 So. 2d 760 (Fla. 3d DCA 1990).

injuries.

17

court’s finding that it was

a nedi cal



Third District was bound to do so before it could set aside the new

trial order. See Baptist Menorial Hospital v. Bell, 384 So. 2d 145

(Fla. 1980). The Third District not only incorrectly credited
Tom i nson’ s inconpetent testinony, it also mscharacterized his
testi nony, and gave it undue wei ght.

In order to find that Trujillo's failure to wear a seatbelt
was the 100% cause of her danmges, defendants had the burden to
prove that, but for plaintiff’s failure to wear her seatbelt, she
woul d not have been injured at all. Tominson s testinony did not
meet this burden. Tom inson did not testify that had Trujillo
"been belted she would not have hit her head on the roof", as the
Third District’s opinion holds. (Op. p.4). Tom i nson testified

only that Trujillo would not have hit her head on the roof hard

Def endants had |listed a conpetent wi tness, Dr. Robert Hartog, on
t he bi omechanics of the injury and on how the failure to wear a
seatbelt caused plaintiff’s injuries. Defendants, however, chose
not to call Dr. Hartog as a wtness. (R 717). The only conpetent
evidence in this case was that plaintiff’s injuries would have
occurred with or without the seatbelt.

Tom i nson’ s causation opinion was inadm ssible because his
opinion was based on inadequate underlying data. Tonlinson
testified that the facts he relied on to render his causation
testi nony were based solely on what defendants’ counsel told him
Dr. Goodgold, Vivian's nedical expert, had testified to. (T.1565-
1566). Tominson did not review Dr. Goodgold s deposition or the
under |l ying nmedical records. He said he read Dr. Goodgold's trial
testinmony during the trial. (T.1565). Further, Tom inson had no
per sonal know edge of the underlying facts. Defendants’ counsel’s
hearsay recitations of another expert’s (contrary) testinony was
clearly an insufficient basis for Tominson to forman opi nion. See
Husky Indus., Inc. v. Black, 434 So. 2d 988, 992 (Fla. 4th DCA
1983) .
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enough to cause a G 2. fracture, a nmedical opinion he had no
qualification to give:

Q M. Tominson, would Ms. Trujillo have
hit her head against any interior portion that

may have been  brought in by elastic
deformation. ... Assum ng that she had been
bel t ed?

A Not to the extent where you get hyper --
a flexion of the neck, no. You may be
touching things, but not to the point where
you're really loading it. (T.1502).

Tom i nson al so agreed that had Trujill o been belted, she woul d have
hit her head on the door:

A ... but we knowit hit the fence post, we
know it came down and hit hard, relatively
hard on the driver’s side to create the damage
we see in HHH here and put a little slight
buckling in that, in the roof, but at this
point in time where it hits here the driver
is, would be on her left side and the | oading
would be putting her against the door, not
vertically up into the roof. (T.1411).

The Third District cannot have inferred from this (albeit
i nconpetent) testinony, that Trujillo would not have suffered any
injury at all if she had worn her seatbelt. There was furthernore
undi sput ed evi dence that plaintiff suffered scratches, stitches and
a broken rib in this accident, unrelated to her failure to wear a
seat bel t.

Def endants did not neet their burden to establish through
qualified nedical testinony that, if Trujillo had worn her belt,
she woul d not have suffered any or even less significant injuries.

The Third District’s conclusion that defendants are not |iable at
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all because Trujillo would not have sustained the exact sane
infjuries if she had worn a seatbelt, is not a proper appellate
review of this record or application of the seatbelt defense.
Reversal is nmandated because reasonabl e persons could surely
agree with the trial court that the jury’'s 100% reduction of
damages attributable to the seatbelt defense coul d not possibly be

sust ai ned on the record evi dence. See E.R Squi bb, 697 So. 2d 825.

d. | nproper and | nconsi stent Verdict, Verdict Form

Trial courts are required to give express reasons which
support the finding that the verdict is against the nmanifest wei ght
of the evidence or was i nfluenced by matters outsi de of the record.

Bapti st Menorial Hospital v. Bell, 384 So. 2d 145 (Fla. 1980). The

trial court’s order expressly found an inconsistency and
fundanental |y i nproper verdict and an inproper verdict form which
al l oned a "doubl e di p" on conparative negligence and the seatbelt
defense, as grounds for a newtrial. The Third District’s opinion
inproperly reversed the trial court’s order w thout considering or
testing these under pi nnings:

In reviewing this type of discretionary act of
the trial court, the appellate court should
apply the reasonableness test to determ ne
whet her the trial judge abused his discretion.
S As we stated in Cloud, the ruling
shoul d not be disturbed in the absence of a
clear showing that it has been abused, and
t here has been no such showi ng in the instant
case.
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Id. at 146. Baptist requires affirmance of the new trial order
because no abuse of discretion was shown on this ground.

Addi tional ly, reasonabl e persons could once again agree with
the trial court that there was a fundanental inconsistency in the
jury’s finding that the defendants were strictly liable for the
def ect which caused Vivian's damages and yet find that 100% of her
damages were attributable to her failure to use the seatbelt. The
trial court correctly realized the jury's 99% conparative
negligence finding and 100% reducti on of damages was nore |ikely
t he product of an inproper jury instruction, than the jury’ s proper
resolution of the disputed evidence based on an inproper jury
instruction. Even the Third District’s opinion acknow edges t hat
Vivian suffered injuries other than her spine injury, which was the
sol e object of the seatbelt defense.

The jury instructions and verdict form did not follow

| nsurance Co. of North Anerica v. Pasakarnis, 451 So. 2d 447 (Fl a.

1984), prevailing Florida | aw on the seatbelt defense. The trial
court ordered a newtrial principally because the jury instructions
and verdict form inproperly invited the jury to consider the
seatbelt defense in their conparative negligence finding, and once
again in reducing plaintiff’s damages.

Pasakarni s required that the seatbelt defense be treated, not

as an issue of conparative negligence, but solely as an issue of
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damages. Trujillo s proposed jury instructions and verdict form

appended hereto, foll owed Pasakarnis’ form (R 640-667)(App. 1).

Trujillo s Requested I nstructions 6A and 8A state i n pertinent
part:

On  the defense, the issues for your
determ nation are whether the Plaintiff Vivian
Trujillo was herself negl i gent in the
operation of the vehicle, in the maintenance
of the tire, and iif so, whether such
negl i gence was a contributing | egal cause of
the accident. (App. 1).

Trujillo s Requested Instruction 20A (seatbelt defense) states in
pertinent part:

An additional question for your determ nation

on the defense is whether some or all of

Vivian Trujillo s damages were caused by her
failure to use a seatbelt. (App. 1).

Trujillo s proposed verdict formactually instructed the jury not
to make any reduction in its conparative negligence determ nation
for the failure to use a seatbelt. (App. 1).

The defendants’ instructions and verdict form (R 668-672),
al so appended hereto for conparison purposes, did not draw the
requi red distinction between conparative negligence and danages.
(App. 2).

Def endants’ Requested Jury Instruction No. 5 states:

the issue for your determnation is
whet her the Plaintiff herself was negligent in
t he operation of the vehicle [and mai ntenance

of the tire] and if so whether such negligence
was a contributing |legal cause of the damage

conpl ai ned of. (App. 2).
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Def endants’ Requested Jury Instruction No. 18 (seatbelt defense)
st at es:

An additional question on the defense is

whet her sonme or all of Vivian Trujillo’s

damages were caused by her failure to use a

seatbelt. (App. 2).

The instructions given by the trial court followed the

defendants’ form and ignored the "cause of the accident” vs.
"cause of the damage" distinction, framng both conparative

negligence and the seatbelt defense as damage issues. (R 676-

691) (App. 3). The verdict formasked whet her there was negligence

on the part of the plaintiff which was a | egal cause of her damage
and asked whether failure to use the seatbelt contributed
substantially to producing any of the plaintiff’s damages. The
verdict formdid not instruct the jury not to consider the seatbelt
issueintheir conparative negligence finding. (R 692-694)(App. 4).

Thus, the instructions and verdict forminvited the jury to
consider the seatbelt defense in calculating the percentage of
Trujillo s conparative negligence (9999 and again in reducing her
damages by 100%to zero. Presum ng as we nust, that the jury did,
as it was instructed to do, in resolving the disputed evidence,
there is no question there was an i nproper "doubl e di p", which was
the main reason the trial court ordered a new trial.

Since this trial, the jury instructions on the seatbelt
defense have been totally revanped because, even a correct

instruction based on Pasakarnis, frequently msled juries and
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caused "double dipping.” Now the seatbelt defense is treated
exclusively as an issue of conparative negligence, and does not
serve as a basis for any further reduction of damages. See R dley

v. Safety Kleen Corp., 693 So. 2d 934 (Fla. 1996).

The lower court’s new trial order correctly recogni zed that:

Reversi bl e error occurs when an instructionis
not only an erroneous or inconplete statenent
of the law, but 1is also confusing or
m sl eadi ng.
* * *

The test is not whether a particular jury was
actually msled, but "instead the inquiry is
whet her the jury mght reasonably have been
m sled."

Goss v. Lyons, 1998 Fla. App. Lexis 5312 (Fla. 4th DCA 1998),

guestion certified, 1998 Fla. App. Lexis 11960, quoting, Florida

Power & Light Co. v. MCollum 140 So. 2d 569 (Fla. 1962). The

verdict formwas m sl eading and the verdict was obvi ously agai nst
t he mani f est wei ght of the evidence. The trial court renedied this
defect by its new trial order, and the Third District sinply
ignored it.

e. Damages | nadequat e

The Third District’s standard of review of the danmage evi dence

al so runs afoul of Squibb, Smth, Baptist, and dough, by not

appl yi ng a reasonabl eness test. The jury awarded Trujill o her past
nmedi cal expenses in the stipulated anount of $16,981. The tri al
court found that the jury's award of $0 damages for past | ost

ear ni ngs and $10, 000 past and $0 future noneconom c danmages were
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shockingly inadequate and against the manifest weight of the
evi dence. The Third District applied a standard which focused
solely on whether "it was clear, obvious and indi sputable that the
jury was wong." (OQp. p.7). The standard applied gave no deference
to the trial court’s ruling which has extensive record support.

To be sure, the appellate opinion itself reflects that
Trujillo s injuries were grievous, incapacitating and pernmanent.
The vehicle left the roadway and fli pped over between one and two
and one-half tinmes. (T.215). Trujillo fractured her spine, was
hospitalized for 19 days in traction, placed in a cunbersone halo
brace for four nonths (unable to eat or bathe alone), and fitted
with a cervical collar for two nonths thereafter. It was
undi sputed that at the very least, plaintiff was out of work for
six nonths after her accident, and that plaintiff returned to work
on a part-time basis after those six nonths. (T.302, 330). Vivian,
W t hout dispute, suffered permanent |oss of rotation in her neck,
per manent | oss of sensation and nunbness in her scal p, pernmanent
pain in her neck and permanent nenory | oss. (T.444, 446, 465, 627-
628) . It was al so undi sputed that Vivian’s enjoynent of riding
horses, ATC s and boats was termnated by this accident. (T.299,
316, 450, 670).

The jury’'s award of $0 for future pain and suffering,
disability, physical inpairnent, disfigurenment, nental anguish

i nconveni ence, or |oss of capacity for enjoynent of life is
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i nproper, considering that plaintiff’s permanent disability was
uncontested in this case. The only nedical experts who testified
in this trial were Dr. Joseph Goodgold, who evaluated plaintiff
wth a 12% permanent disability, and Dr. John Dusseau, who
eval uated plaintiff wth a 4% permanent disability. (T.689 ).
Def endant put forth no evidence whatever to dispute plaintiff’s
damages.

The Third D strict opinion agrees that testinony from
Trujillo’ s treating and expert physician that she sustained a
per manent injury was undi sputed, concerned nedical matters and was
not open to doubt from any reasonable point of view.’” A plethora
of authority has held on the sane facts that plaintiff should get

a directed verdict on the permanency issue. See State Farm

Aut onobile Ins. Co. v. Or, 660 So. 2d 1061 (Fla. 4th DCA 1995);

Allstate Ins. Co. v. Thomas, 637 So. 2d 1008 (Fla. 4th DCA 1994);

Jarrell v. Churm 611 So. 2d 69 (Fla. 4th DCA 1992).

Consequent |y, reasonable persons could agree with the trial
court that the damage verdi ct was agai nst the manifest weight of
the evidence on the permanency issue alone, as well as on the
extensive evidence of her arduous recovery and past |oss of

ear ni ngs.

" The opinion’s reference to synptons that Trujillo did not
report, did not discredit the doctors’ testinmony on the issue of
permnency. Allstate Ins. Co. v. Thomas, 637 So. 2d 1008 (Fla. 4th
DCA 1994).
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1. ANY NEWTRI AL AWARDED SHOULD BE ON COVPARATI VE
NEGLI GENCE AND DAMAGES ONLY.

In the event this Court agrees that the trial court’s order
awarding a new trial should be reinstated, Vivian respectfully
submts that there is no need to retry the defendants’ liability
her e. The error in this case focuses solely on the issues of

conparative negligence and danages. See R dley v. Safety Kleen

Corp., 693 So. 2d 934, 944 (Fla. 1996), as clarified on denial of

rehearing, (retrial issue of conparative negligence based on
seatbelt defense but not on liability for causing underlying
acci dent) .

The issues here are clearly identifiable: (1) defendants
ltability for failure to warn of the inproper plug repair and (2)
t he defense of conparative negligence, i.e., plaintiff Trujillo s
al | eged negl i gent mai nt enance and negligent driving; (3) as well as
the seatbelt defense. The error did not occur in the finding of
l[tability on the part of the defendants, but rather in the jury’'s
doubl e deduction for the seatbelt defense in determning both
Trujillo s conparative negligence and damages.

Simlarly, in Shufflebarger v. Glloway, 668 So. 2d 996 (Fl a.

3d DCA 1996) (en banc), a nedical nalpractice case, the defendant
doctor Shufflebarger was inproperly prevented from including
anot her doctor who had settled with the plaintiff on the verdict
form The jury found Shufflebarger negligent. Shuf f | ebar ger

argued on remand that he should be allowed to relitigate the facts

27



of his own negligence in addition to the omtted Fabre defendant.
The court rejected this argunent, holding that on retrial the jury
shoul d be instructed that Shuffl ebarger was negligent as a matter
of law, so that the issues for the second jury were the liability
of the omtted doctor and, if applicable, an apportionment of
damages between the two doctors. The court held that:

Allowing Dr. Shufflebarger to relitigate the

guestion of his own negligence would unfairly

give him that proverbial second bite at a

deci ded i ssue.

Id. at 997. See Figueredo v. Keller Industries, Inc., 583 So. 2d

432, 433 (Fla. 3d DCA), rev. denied, 595 So. 2d 52 (Fla.
1991) ("cause is remanded for a newtrial as to the i ssues which may
be fairly said to have been inpacted by the errors in question.").

CONCLUSI ON

VWHEREFORE, Petitioner, Vivian Trujillo, respectfully requests
this Court toreverse the Third District Court of Appeal, reinstate
the trial court’s award of a newtrial and grant Vivian Trujillo a
newtrial on the i ssues of conparative negligence and damages only.

Respectful ly subm tted,
STABI NSKI & FUNT

757 N.W 27th Avenue
Third Fl oor

Mam , FL 33125

BAMBI G BLUM P. A

46 S.W 1st Street
Fourth Fl oor

Mam, FL 33130
305/ 371- 3848
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