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CERTI FI CATE OF TYPE SI ZE AND STYLE

In accordance with Florida Rule of Appellate Procedure
9.210(a)(2), undersigned counsel certifies that this Answer Brief
of Respondents, Uniroyal Tire Conpany and GCeneral Mot or s

Corporation, is printed in 12-point Courier type.



| NTRODUCTI ON

This brief is submtted on behal f of Defendants, Uniroyal Tire
Conmpany ("Uniroyal") and General Mdtors Corporation ("General
Mot ors") in support of a decision by the Third District Court of
Appeal . That decision reversed an order entered by Judge Juan
Ramrez granting Plaintiff, Vivian Trujillo, a new trial in this
products liability action after a jury found a defect, but then
determ ned that Plaintiff's conparative negligence was responsi bl e
for 99% of her damage and her failure to wear a seat belt was
responsi ble for 100% of Plaintiff's damage.

The parties will be referred to by proper nanme or as they

appeared below. The follow ng synbols will be used:

"R " -- Record on Appeal

"T." -- Trial Transcript

"P. Exh." -- Plaintiff's Exhibits?

"D. Exh." -- Def endants' Exhibits

"P. App." -- Plaintiff's Appendi x to Suprene Court Brief

For the Court's convenience, Defendants have prepared an
Appendix to this brief which includes the Trial Court O der

granting a new trial designated as "D. App. 1."

! Defendants i ncluded the relevant trial exhibits as A 3
toits brief inthe Third D strict.

X



STATEMENT OF THE CASE AND FACTS

(1) Course of Proceedi ngs Bel ow

On June 29, 1985, Plaintiff, Vivian Trujillo, and ten
passengers were traveling in her 1984 Suburban on a strai ght, good
road when she felt a quick "jiggling and i medi ate boom "™ (T. 379)
She sl anmmed on the brakes and | ost control of the vehicle. It left
t he roadway, rolled over, and Plaintiff was ejected. (T. 321, 380)
Plaintiff sued the tire manufacturer, Uniroyal, and the vehicle
manuf acturer, General Mdtors, alleging a defect in the tire caused
the accident. (R 1-45)

Aft er abandoni ng manuf acturi ng and desi gn defect theories, the

sole liability question posed to the jury was as foll ows:

1. Dd UN ROYAL TIRE COWANY and GENERAL MOTCORS
CORPORATI ON, place the subject product on the
market with a defect by virtue of the failure to
warn Plaintiff of the risk in failing to properly
repair punctures in tires, and whether this defect
a legal cause of damage to Plaintiff? (R 692-94;

P. App. 4)

Plaintiff claimed that she should have been warned about proper
repair nmethods so she could have directed the repair facility to
make the correct repair. (T. 1139)

The jury returned a verdict for Plaintiff, but found Ms.
Trujillo' s negligence was responsi ble for 99% of her damage. It
awar ded $16, 981 i n past econoni ¢ damages and $10, 000 for past pain
and suffering. The jury next found that 100% of Plaintiff's
damages were caused by her failure to wear a seat belt. (R 692-

94)



Post trial, the court granted an unrequested additur from$0
to $26,981 with no reductions for conparative fault or the seat
belt defense. (R 817-21; A1) As an alternative to the additur,
the Court indicated it would grant a new trial on all issues.
Def endants rejected the additur and appeal ed the Court's new tri al
order as well as the denial of their notion for directed verdict.
(R 797)

After the Third District reversed, Plaintiff sought reviewin
this Court claimng conflict as to the standard of revi ew of orders

granting a new trial .

(2) Statenent of the Facts

Plaintiff's Warni ngs Theory

There was no di spute that the subject tire had been i nproperly
repaired with an external plug, and that neither tire nor its
acconpanying materials included a warning not to plug a tire.
(T. 402, 828, 833).2 Thus, the only issue was whether a warning
concerni ng proper repairs should have been given to Plaintiff and

if so whether such failure caused Plaintiff's damage.?

2 There was no evi dence presented as to when the tire was
repaired, who took it for the repair or what repair facility
performed the bad repair. The vehicle was being | eased by a
conpany owned by Plaintiff and her ex-husband, but she was t he
primary driver. (T. 328) None of the people who m ght have
used the vehicle recalled a tire repair. (T. 116, 310, 328,
1117-27) Plaintiff never attenpted to find or sue the repair
facility responsible for the bad repair. (T. 1128)

* No manufacturer includes Plaintiff's proposed warning
on their tire. (T. 866) In fact, the Federal Mtor Vehicle
Safety Standard 109, governing tires does not require a
warning as to the steps necessary torepair atire. (T. 1223)

2



Plaintiff's expert, Jordan, testified that other tire
manuf acturers warranties included statements to the effect that if
atire were plugged or inproperly repaired, the warranty would be
voi ded, (T. 827), but Plaintiff did not present any expert to
testify that her proposed warni ng was appropriate or that the | ack
of such a warning nmade the product defective. Rather, Plaintiff
primarily relied upon her own testinony that she shoul d have been
told not to plug atire sothat she could tell the repair facility.
(T. 1139)

Def endants responded that the tire, as well as the materi al
whi ch acconpani ed it, warned consuners about the dangers associ at ed
Wi th underinflation or other damage to the tire. (T. 300, 360,

644, 1115) For exanple, the tire contained the foll ow ng warning:

Saf ety warni ng. Serious injury my result fromtire
failure due to underinflation or overloading. Fol | ow
owner's manual. (D. Exh. D)

The owner's manual included simlar warnings:

CAUTI ON:  To reduce the risk of |oss of vehicle control
and personal injury:

. Tires nust be properly inflated . . . (P. Ex. 7 at
5-16)

* * * *

Excessive speed, underinflation or excessive |oading
either separately or in conbination, can cause heat
bui l dup and possible tire failure. (ld. at 5-21).

Plaintiff also received a Uniroyal warranty policy wth
war ni ngs concerning the risks associated wth underinflation.
(P. Exh. 8) It also specifically advised owners not to effect a
repair ontheir owmn. 1d. Plaintiff's expert Jordan expl ai ned t hat

t he average person should not performthe repair because of all the



steps necessary to do the job right. (T. 858) He also testified
it is the responsibility of the tire repair facility to be trained
and to effectuate a proper repair, and those busi nesses shoul d not
have to rely on the custoners to tell themhowto do their repair
(T. 843, 859)

Def endants next presented evidence of the volum nous
information that had, for years, been dissemnated to repair
facilities and was w dely avail abl e. (T. 587-89, 865-66, 975)%
Plaintiff's expert, Edwards, agreed that those materials warned
tire repair facilities that it is inproper to use a plug al one.

(T. 587-88, 592) He also noted that this was common know edge.

“ For exanple, the Uniroyal Information Bulletin
distributed to all major Uniroyal outlets cautioned:

1. Ext er nal Pl ug Repai rs are not general ly
satisfactory. This is particularly true for punctures in
the outer rowand in the buttress or sidewall. These may
suffice as a tenporary expedi ent but nust be suppl enent ed
Wi th a proper patch applied to the inside of thetire to
be considered a permanent repair. (D. Exh. AAA).

Addi tionally, the Rubber Mnufacturers Association ("RMA")
publ i shes an information bulletin and wall chart, both of which are
distributed to all custoners and outlets including gas stations and
tire repair facilities. (D. Exh. G BBB; T. 1243, 1251) These
materials specifically describe proper repair procedures.

The Tire Industry Safety Council dissem nates materials that
warn about the danger of underinflation and advise consuners to
consult a tire dealer when there is a problem (D. Exh. F at 11
T. 1224)

The General Modtors' owner's manual al so warns on this point:

DO NOT put air back in a tire that has been run flat, or
is seriously law on air, without first having the tire
taken off the wheel and the tire and tube checked for
damage. (P. Exh. 7 at 3-7)

Simlarly, the flyer for the Patch Rubber Conpany which sells
the material used in repairing tires warns about proper repair
procedures. (D. Exh. CCC, T. 1253)

4



Def endants' tire experts, Dodson and Harrison, also explained
t hat because there are nultiple steps involved in doing a proper
repair, a warning stating "Do not plug a tire" would be
insufficient. (T. 976) It would also be inaccurate because it
m ght be msunderstood so as to not allow a plug even in
conjunction with a patch. (T. 988-99, 1344) Alternatively, it
woul d be inpractical to include all of the steps necessary to a
proper repair on the side of a tire. (T. 1237) Such a warning
would be "far too conplicated to be an effective warning."
(T. 1255, 1264) In light of the foregoing, Harrison opined that
the better way to deal with the issue is to tell the consuner to
take their vehicle in for repairs. (T. 1321, 1345)

Al ong the sane |i nes, Defendants' experts explained that since
there are nultiple causes of underinflation, only one of which is
a bad repair, the nost effective warning is one directed to the
dangerous condition -- wunderinflation -- rather than specific
causes. (T. 1002-03) Plaintiff's expert, Jordan, concurred that
tires can lose air for a nunmber of reasons and each could lead to
underinflation. (T. 854-56)

These opinions were actually supported by Plaintiff's own
t esti nony. She agreed a poor repair or any one of a nunber of
other occurrences will result in underinflation and that both
Uni royal and General Mdtors warned of the risk of |oss of control
and personal injury if the tires are not inflated properly.
(T. 1120-21, 1129, 1132-39) As such, Plaintiff was warned about
t he danger of underinflation, regardl ess of the cause, and was told

to take the tire to a professional for service because of the



nunber of steps to nmake a proper repair. (T. 1143-45) Plaintiff
further admtted she would rely on the repair facility to know t he

proper repair nmethod and to performthe repair properly. (T. 1123)

Evidence as to Plaintiff's Conparative Fault

After answering the first verdict interrogatory in the
affirmative, the jury found Plaintiff 99% responsible for her
damage. The record was replete with evidence of Plaintiff's
negligence in operating the tire in an underinflated condition and
negligence in the manner in which she operated the vehicle after
the tire failure thereby resulting in the rollover accident.

Plaintiff's expert Dodson testified that the conpanion tire

had been operated underinflated during its life:

[ B] ased on t he conpressi on grooves, based on t he shoul der
wear, | would say that this tire had a history of being
run underinflated, not to the point of being flat or
anything |i ke that, but being run underinfl ated enough to
where it exacerbated or increased the thread wear.
(T. 952) (enphasis added).

He then indicated that he found simlar physical evidence on

t he subject tire:

Q And, again, what does this tell us or tell you as
the tire expert about the service life and the
history of this tire.

A Vel l, what the conpression grooves tell you is that
you've got a tire with a chronic history of
overdeflection . . . (T. 958)

Since the owner's manual and tire warned about the dangers of
operating the vehicle with tires in an underinflated condition

this would certainly constitute conparative negligence.?®

s Plaintiff argues that Dodson could not pinpoint the
time when the repair began to |l eak, but the precise timngis
irrelevant given his testinony that the tire was run in a

6



There was al so evidence that, but for Plaintiff's negligence,
she would have been able to avoid the accident after the tire
failure. Defendants' accident reconstructionist, Larry Tom inson,
opined Plaintiff was driving 75 nph when the tire failed.
(T. 1515) Plaintiff | ocked her brakes, which resulted in a | oss of
st eering. (T. 1509) The tire rim gouged into the pavenent,
causing the vehicle to rotate. (T. 1509-10) The vehicle went off
t he roadway si deways at approximately 39 nph. (T. 1516) As it was
sliding, the wheels were tripped and the vehicle rolled over.
(T. 1409)

Tom i nson opi ned that had Plaintiff instead been traveling at
55 nph when the tire failed and she slamed on her brakes, the
vehi cl e woul d have stopped before it left the paved roadway and
t hus avoi ded the accident. (T. 1518) Even if she were traveling
at 67 nph, her vehicle would not have left the roadway. (T. 1518)
Tom i nson al so noted that "hard braking is not what you do when you
have a tire blow "™ (T. 1517) |If Plaintiff had not slamed on the
brakes, this accident would not have happened. (T. 1590)
Tom inson also presented a videotape of a light truck suddenly
losing air inthe right rear tire at a speed of 55 nph. (t. 1374,
1377) This denonstrated that a vehicle is easily controlled after
a tire failure. (T. 1383) VWile Plaintiff's expert, Nunn,
calcul ated a | esser speed, he agreed that Plaintiff | ocked up the

brakes causing her to | ose steering. (T. 224, 229) He al so agreed

chroni ¢ underinflated condition.

7



that had the vehicle remained on the roadway, it would not have

overturned. (T. 224)

Evi dence as to the Seat Belt Defense

Anot her hotly contested i ssue at trial concerned t he seat belt
defense. The parties agreed Plaintiff was not wearing her belt,
but di sagreed whether there was sufficient evidence that the belt
was avail abl e and operational, and whether Plaintiff’'s failure to
wear her seat belt contributed in whole or part to her damages.

Plaintiff’s consulting physician, Dr. Goodgold, testified
Plaintiff’s injury was the result of a trenendous hyperextensi on of
t he neck which could have occurred in tw ways: (1) Plaintiff had
her head back and hit up against the roof of the vehicle, or
(2) ejection fromthe vehicle. (T. 438, 442)

There was evidence that neither of these would have been
possible had Plaintiff been belted. First, had Plaintiff been
belted, she would not have been ejected. (T. 248, 1507) Second,
Tominson testified that the lap belt wuld have prevented
Plaintiff frominpacting her head with the interior of the vehicle.
(T. 1500-02)¢ Rather, she would have hit sideways on the B pillar,
whi ch woul d not cause a hyperflexion of the neck as described by
the doctor. (T. 1507) Even Plaintiff’s expert, Nunn, said that
had Plaintiff been wearing her belt, it my have prevented her

injuries:

¢ On this issue, TomMinson saw no  "physical
evidence . . . fromthe vehicles that woul d be consistent with
Ms. Trujillo having had she been belted, having hit her head
caused by the roof crush."” (T. 1412) Dr. Goodgold had not
exam ned the vehicle for a dent in the roof. (T. 481)

8



Q Do you have an opinion as to whether the seat belt,
if Vivian Trujillo were wearing a seat belt at the
time of the accident, if that would have prevented
her injuries?

A It could have or it could not. . . . (T. 249)

In further support of his position, Tonlinson explained that
the lap belt is the primary protection in a rollover and it is not
affected by the confort feature, thus negating Plaintiff’s theory
that even if she had been belted, the confort feature of the
shoul der belt would have all owed enough sl ack so that Plaintiff’s
head could have struck the roof. (T. 1505) Tom i nson al so
testified that had Plaintiff been belted, the shoul der harness

woul d have | ocked before the vehicle left the roadway as a result

of the braking of the vehicle. (T. 1506)

Evi dence As to Non- Econon ¢ Danmages

The jury awarded $10,000 for Plaintiff's past pain and
suf fering. The evidence as to each of Plaintiff’s nedical
conplaints was hotly contested at trial

Plaintiff’s primary injury was the fracture of her spine
(T. 652) Plaintiff’s treating physician, Dr. Dusseau, confirned
that this injury was limted to the broken bone and there was no
injury to her spinal cord or the peripheral nerves and thus, no
sensory or notor | oss. (T. 652, 660, 667) Using the |owrisk
procedures of cervical traction and a halo brace, Plaintiff's neck
was imobilized. (T. 655-56, 685) After being fitted with the
brace, Plaintiff remained hospitalized for 19 days wthout

conplications and was able to get up and nove without difficulty.



(T. 660, 661). Four nonths later, the halo was renoved and
replaced with a light weight collar. (T. 666)

Thr oughout her followup care, Dr. Dusseau indicated she was
"doing great” and was "up and about with little conplaints.”
(T. 662) At Plaintiff’s last visit to Dr. Dusseau in Decenber
1995, she was doing well with no neurol ogical deficits, the broken
bone was healed, and Plaintiff continued to report no pain.
(T. 665-66, 669) She was given instructions to discontinue the use
of the collar and resune normal activities.” (T. 1094) The
recovery tinme of six nonths was normal for the type of injury
sustained and her treatnent went very well conpared to other
patients wth the same condition. (T. 622) Plaintiff was
instructed to return if she had any problens. (T. 673) She never
returned. (T. 612, 673) Three years later, before this |awsuit
was filed, she told another physician that she had conpletely
recovered. (T. 1095)

Dr. Goodgold, who was hired solely to give an opinion in
support of Plaintiff'’s claim testified based upon a 1990
exam nation of Plaintiff in her counsel’s office. (T. 428, 430,
484, 485) He opined Plaintiff had | ost 30%of the novenent in her
neck based sol ely upon an "eyebal | ed" nmeasurenent. (T. 444, 469)
He did not use a neasuring instrunment which is the reconmended

procedure to determne range of notion, nmuch less the three

‘Al t hough Plaintiff conplained about limtations on her
physical activities, the doctor’s only suggestion was to
el i m nate contact sports or other activities that m ght result
in head or neck injuries, because of the risk of future
injury. (T. 670)

10



mobility neasurenents the AMA reconmends. (T. 469, 471, 473)
Usi ng the American Medical Association GQuide, Dr. Goodgold opined
Plaintiff had a 12% disability to the body as a whole. (T. 452)
Dr. Dusseau di sagreed with this rating based on her condition only
six nonths after the accident, and opined she would qualify for a
4% permanent inpartial rating. (T. 672)

The doctor's opinion as to a disability rating was underm ned
by the fact that Plaintiff herself said she did not need a speci al
mrror for driving, (T. 1197), even though Dr. Goodgol d stated that
a person who |oses 30% nobility in their neck will have trouble
driving because of the difficulty in turning their neck. (T. 500)
Further, the jury had the opportunity to observe Ms. Trujillo's
movenents during the course of the trial and, as pointed out by
defense counsel, she "seenfed] to be noving pretty good."
(T. 1070)

Plaintiff al so asserted that she suffered a | oss of sensation
in the back of her scalp. (T. 446) However, this was not a
conplaint on her nedical record, she admtted she never reported
this to Dr. Dusseau when he treated her, and she did not identify
this as a conplaint in answers to damage interrogatories in 1989.
(T. 475, 1072, 1073)

Plaintiff al so sought recovery for permanent pain in her right
arm Plaintiff conceded, however, that she had no conplaint with
respect to her right armat the tine of the accident, nor did she

identify this as a conplaint in her 1989 interrogatory answers.
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(T. 1063, 1066)8 She first reported this conplaint to a doctor in
1990 at which tine she stated that this pain began three years
after the accident. (T. 1071) Dr. CGoodgold agreed that if her
right armdid not begin to hurt until years after the accident, he
woul d not attribute that pain to the accident. (T. 511)

Lastly, Plaintiff clained permanent nenory | oss but this was
anot her synptomthat was not reported on any nedical record until
1988 and was not reported as a problemon Plaintiff’s answers to
interrogatories in 1989. (T. 1079) Thus, Plaintiff agreed that

her conplaint of menory | oss was recent. (T. 1079)°

Evi dence as to Econom c Danmages

As to econonm c danmages, the jury limted its award to the
stipul ated nedical expenses of $16,981 and did not award | ost
i ncone. (T. 645)

The evidence showed that Plaintiff and her ex-husband were
each 50% owners of a wholesale food business and that

Ms. Trujillo's inconme was derived from this famly business.

®Plaintiff did injure her left armin the accident, but
this injury was healed one nonth later. (T. 449, 662, 1064)
Thus, it appeared Dr. Goodgol d had confused Plaintiff’s right
armwith her left.

° Even though Plaintiff presented the testinony of a
psychol ogist, Dr. Loeffler, to opine that she did indeed
suffer froma problemwth nmenory |oss, the doctor, did not
know anything about the injury she actually sustained,
(T. 791), nor was he conpetent to testify as to objective
evidence of the problem since he was not a physician.
(T. 798) Thus, his "causation"” opinion was based sinply on
the fact that Plaintiff said the nmenory problem began after
the accident. (T. 790) Moreover, Dr. Loeffler testifiedthat
ordinarily, he would expect this type of problemto show up
within six nonths of the accident. (T. 795) Dr. Goodgold
offered no opinion that this nmenory |oss was caused by the
accident. (T. 448)
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(T. 294-95, 326, 620) Plaintiff mssed work for four nonths and
then returned on a part-tine basis. (T. 330)

In 1984, Plaintiff’s income was $22,600. (T. 344) In 1985,
the year of the accident, it was agreed Plaintiff was paid her
wages by coll ateral sources and thus she did not suffer a | oss of
wages in that year. (T. 1102)!° The evidence was al so undi sputed
that Plaintiff’s incone has i ncreased each year since the accident.
(T. 619) Thus, in the ten years since the accident, Plaintiff’'s

i ncone rose from $29,200 to $72,500. (T. 1099-1104)%

Jury Instructions and Verdict Form

Post-trial, the court concluded that the verdict form was
i nproper and that the jury m sunderstood the |aw concerning the
defenses. (R 817-21) These issues nust be viewed against the
backdrop of the jury charges and verdict form

Def endants' proposed jury instruction concerning affirmative
defenses included Plaintiff’s negligence in operating the vehicle

and in maintaining the tire. (P. App. 2) Plaintiff's only

© The court indicated it would address the collatera
source paynents post trial, (T. 1103), and if the jury awarded
| ost wages or nedical expenses, it would be reduced.
(T. 1458) In light of the zero damages, that reduction was
never made, but woul d have to be applied if an award were made
to Plaintiff.

“ Plaintiff clainmed that had she not been injured, her
i ncone woul d have been even hi gher because the business woul d
have continued to increase "vertically.” (T. 332-22) She
presented no expert evidence to support this point; however,
and the evidence that was presented contradicted Plaintiff.
For exanple, from 1981 to 1983, the business actually
decreased slightly from2.16 mllion to 2.15 mllion to 2.05
mllion. (T. 335, 1193) From 1983 onward, the business made
nodest increases each year, including the year of the
acci dent. (T. 341, 1106) Thus, the pattern of business
i nconme was unchanged by the accident.
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obj ection was t he i ncl usi on of a third affirmative
defense -- negligence of the repair facility. (T. 1443-46) In
fact, Plaintiff’s proposed instruction was simlar. (P. App. 1)

Wth respect to the seat belt defense, Plaintiff argued that
Def endants failed to establish the vehicle was equi pped with an
avail abl e and fully operational seat belt and thus, there shoul d be
no seat belt defense and/or no preenptive instruction on that
issue. (T. 1460-62; R 618) The trial court disagreed and used
Def endants’ proposed instruction. (T. 1462; (P. App. 2)

As to the verdict form Plaintiff challenged Defendants’
position that the jury should not be asked to separately decide if
there was a defect and if Defendants were negligent. (T. 1469-76;
R 668-72) The court decided that only a defect question should be
submtted to the jury. (T. 1476) At that point, Defendants
counsel referenced the remaining questions on their verdict form
but no other objections were raised. (T. 1476-77)

The next day, defense counsel provided copies of the jury
instructions and verdict formas nodified pursuant to the court’s
i nstructions. (T. 1541) Plaintiff’s only request was that in
Question One, the word "product” be used instead of "tire," and the

"clainf be defined as a "strict liability" claim (T. 1541-43)

The Verdi ct

During deliberations, the jury asked the foll ow ng questi on:

We have a problemwi th interpretation. Does it nmean that
if there is no specific warning about inproper repair,
then by virtue of that om ssion nust we answer yes to
Number 1? If we answer yes to Nunmber 1, can we still
answer 100 percent for Vivian Trujillo on Nunber 3.
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(T. 1728) The court instructed the jury to carefully review the
instructions and verdict form but indicated to counsel that if
there were an i nconsi stent verdict, he would send the jury back for
further deliberations. (T. 1734)

| medi ately after the jury returned its verdict, the court

conducted the foll ow ng sidebar:

THE COURT: Gkay. | don’t know, first of all, if they’ ve
made any reduction. | think we mght want to make sure
t hey haven’t made any reduction already. | don’t know if
we’'re going to reduce the verdict by 100 percent or by 99
percent .

M5. LUM SH. Your Honor, it is our position they’ ve done
everything they need to do. W can take it up after the
jury has been discharged. Any of these issues, they'd
been told not to make reductions.

THE COURT: You are satisfied with that?

MR LU S STABINSKI: Well, | find nyself very hard to
conceive--it seens |like there are reductions in here.

* * * *

MR. LU S STABI NSKI : Yes. The problemis wth the pain and
suffering and all that. | nean, it is just inconceivable
that is the anmount, but if that is what they--1 guess
I’11 have to deal with that on an addi tur for whatever it
is.

THE COURT: Right. So nobody is asking for anything from
the Court at this tinme?

M5. LUM SH: Correct.

MR, LU S STABINSKI: | don’t think there is anything | can
ask at this tinme. (T. 1737-38) (enphasis added)

The court discharged the jury and commented” "G ven the size of the
verdi ct and everything, I'mgoing to wait for any notions, but I

woul d be disinclined to reduce the $26,981." (T. 1739)

The New Trial O der
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Post trial, the court denied Defendants' notion for judgnent
in accordance with its directed verdict notion which argued that
Plaintiff failed to prove the breach of a duty to warn which was
the legal cause of damage to Plaintiff. (R 817) As to
Plaintiff's nmotion for newtrial, the court found that the verdict
as to conparative negligence, the seat belt defense and danages was
agai nst the mani fest wei ght of the evidence, that the verdict from
was i nproper and the verdict inconsistent. (R 817-21) Based on
t hese findings, the court granted an unrequested additur from$0 to
$26, 981, the anmount of damages found by the jury or alternatively
ordered a new trial. (R 821) The Third District reversed and

this Court granted review

SUMVARY OF THE ARGUVMENT

Plaintiff was i njured when an inproperly repairedtire fail ed.
Rat her than | ocate and sue the repair facility responsible for the
poor repair, Plaintiff sought to inpose liability against the tire
manuf act urer and vehicle seller under a theory that these entities
had a duty to warn her of the risks of inproper repairs and to tel
her how to performa proper repair.

The jury announced in no uncertain ternms that while it
bel i eved Defendants failed to warn Plaintiff of a risk, Plaintiff
was responsi ble for her owm damages as a result of her negligence
in maintaining the tire and operating the vehicle and further by
her failure to wear a seat belt. The jury also chose to disbelieve
Plaintiff’s characterization of the seriousness of her injuries.
That shoul d have been the end of this |awsuit. Instead, the judge

usurped the jury’'s function, selecting the evidence it believed and
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rej ecting other conpetent testinony in reaching its conclusion that
a new trial should be granted.

The Third D strict proper concluded that the trial court
abused its discretion in finding that the jury verdict as to
conparative negligence, the seat belt defense and danages was
contrary to the mani fest wei ght of the evidence. As to conparative

negl i gence, no reasonabl e persons would agree that there was "no
evidence" that Plaintiff's negligence caused the tire failure or
t he accident given the expert's testinony that the tire was being
run in a chronic underinflated condition and the evidence that had
Plaintiff been driving at the speed |imt and not slammed on her
brakes, the vehicle would not have even left the roadway. As to
the seat belt defense, Plaintiff's expert testified wthout
objection that had Plaintiff been wearing her seat belt, she would
not have been injured in the manner described by Plaintiff's
doctor. As to damages, the trial court's findings were nothing
nore than an inperm ssible reweighing of the evidence.

Further, the trial court's legal rulings as to the verdict
were erroneous. Wiile the trial court concluded that the verdict
formwas incorrect, it ignored the fact that Plaintiff failed to
object. In any event, the verdict form was proper. Simlarly,
Plaintiff failed to object to any inconsistency in the verdict and
thus, this could not formthe basis for the court's rejection of
the jury verdict.

| ndependent of the newtrial order, the trial court erred in
denyi ng Defendant's notion for judgnent in accordance with its

nmotion for directed verdict. The evidence in this case establishes
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that any duty to warn as to the risks of inproper repairs was
satisfied by the |anguage provided on the tire and acconpanying
material, as a matter of law, Plaintiff cannot prevail on this
theory. Furthernore, there is no duty to warn Plaintiff how to do
a proper repair when it is undisputed that Plaintiff did not, would
not, and should not performthe repair. Additionally, Defendants
owed no duty to prevent the msconduct of the non-party repair
facility. 1In any event, even if there was a duty, it was satisfied
by the warning directing the consuner not to do the repairs.
Finally, Plaintiff failed to establish that any | ack of warni ng was
the legal cause of Plaintiff’s damages. As such, Plaintiff’s

specul ative proof is insufficient to support a jury award.
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ARGUMENT
The trial court ruled that the jury's findings as to
conparative negligence, the seat belt defense and damages were
contrary to the manifest weight of the evidence, that the jury
verdict was inconsistent and that the verdict form was i nproper.
Plaintiff has sought review of the Third D strict's decision
arguing that the court failed to properly apply the "reasonabl eness

test" set forth in E.R_Squi bb and Sons, Inc. v. Farnes, 697 So. 2d

825 (Fla. 1997).

As wll be shown below, the District Court properly applied
the reasonabl eness test in overturning the trial court's order
granting a new trial upon the finding that the verdict as to
conparative negligence, the seat belt defense and damages was
agai nst the manifest weight of the evidence. The trial court's
other two findings -- alleged inconsistency of the verdict and
i nproper verdict form-- challenge | egal rulings made by the court

whi ch are revi ewed de novo. See Heckford v. Florida Departnent of

Corrections, 699 So. 2d 247 (Fla. 1st DCA 1997). Thus, as to those

aspects of the order, there is no conflict with the discretionary

standard of review and no error in the trial court's order.

l. THE DI STRICT COURT PROPERLY APPLIED THE STANDARD OF
REVIEW IN REVERSING THE TRIAL COURT'S DECI SION THAT THE
VERDI CT WAS AGAI NST THE MANI FEST WEI GHT OF THE EVI DENCE

In order to discuss the appellate court standard of review, it
is necessary to first consider the circunstances under which a

trial court can grant a new trial:

Clearly, it is a jury function to evaluate the
credibility of any given witness. Fierstos v. Cullum
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351 So. 2d 370 (Fla. 2d DCA 1977). Moreover, the trial
j udge should refrain fromactions as an additional juror.
Laskey v. Smth, 239 So. 2d 13 (Fla. 1970). Nonet hel ess,
the trial judge can and should grant a newtrial if the
mani fest weight of the evidence is contrary to the
verdict. Haendel v. Paterno, 388 So. 2d 235 (Fla. 5th
DCA 1980). In making this decision, the trial judge nust
necessarily consider the credibility of the witness al ong
with the weight of all of the other evidence. Ford v.
Robi nson, 403 So. 2d 1379 (Fla. 4th DCA 1981). The tri al
j udge should only intervene when the mani fest wei ght of
t he evi dence dictates such action.

Smth v. Brown, 525 So. 2d 868, 870 (Fla. 1988). A verdict is

agai nst the mani fest wei ght of the evidence only when it is clear,
obvious and indisputable that the jury was wong. Mller wv.

Affleck, 632 So. 2d 79 (Fla. 1st DCA 1993); Andrews v. Tew, 512

So. 2d 276 (Fla. 2d 1987), rev. denied, 519 So. 2d 988 (Fl a. 1988);

Becker v. WIllianms, 652 So. 2d 1182 (Fla. 4th DCA 1995); Bern v.

Spring, 565 So. 2d 809 (Fla. 3d DCA 1990).

Once the trial court exercises its discretion to award a new
trial, the appellate court nust determ ne whet her there has been an
abuse of that discretion. The test applied is one of

r easonabl eness:

| f reasonabl e [ persons] could differ as to the propriety
of the action taken by the trial court, then the action
is not unreasonable and there can be no finding of an
abuse of discretion.

E. R Squi bb and Sons, Inc. v. Farnes, 697 So. 2d 825, 826-27 (Fl a.

1997), quoting Baptist Menorial Hospital v. Bell, 384 So. 2d 145,

146 (Fla. 1980) and Smth v. Brown, 525 So. 2d 868 (Fla. 1988).

Here, reasonabl e persons coul d not have concl uded that the verdi ct
was agai nst the manifest weight of the evidence.

But, before | ooking at the specific findings made by the tri al
court, this Court should first exam ne the procedure used by the

court to order a newtrial. Consistent with its comments when the



verdict was returned, the court granted an unrequested additur up
to the anount of the verdict and then refused to permt a reduction
for conparative fault or the seat belt defense. While the additur
may no | onger be technically at issue because it was rejected, the
court’s blatant attenpt to use this device to rearrange what it
considered to be an inproper verdict cannot be ignored in
determ ning whether the trial court abused its discretion.

It is well established that an additur may only be permtted
upon notion, but no notion was nmade in this case. See section

768. 043, Florida Statutes (1995); Fitzmaurice v. Smth, 593 So. 2d

1197 (Fla. 4th DCA 1992). Mreover, an additur may not be used to
reapportion liability anongst the parties, yet the court added to
the award, while dismssing the jury s allocations of conparative

fault.'> Row ands v. Signal Constr. Co., 549 So. 2d 1380 (Fla.

1989); St. Pierre v. Public Gas Co., 423 So. 2d 949 (Fla. 3d DCA

1982); John Sessa Bulldozing, Inc. v. Papadopoul ous, 485 So. 2d

1383 (Fla. 4th DCA 1986) (reversing additur which woul d have rai sed
judgment to amount it would have been had the jury allocated
conparative fault in manner contenplated by court.) Finally, the
court ordered a newtrial on all issues if Defendants chose not to
accept the additur; while a proper additur would have limted the

new trial to damages only.

A The Third District Correctly Concluded That The Tri al
Court Abused Its Discretion In Ruling That The Jury's

2Thus, while the court found the zero damages awarded to
be shockingly low, the court did not increase that sum and
thereafter all owthe deductions to be taken as required by | aw
for conparative fault or collateral source.
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Finding O Conparative Negligence Wis Against The
Mani f est Wei ght OF The Evi dence.

The first basis upon which the court granted a new trial was
that the jury's finding of 99% conparative fault was against the
mani fest weight of the evidence. Since the trial court was
required to articulate the basis upon which it reached that
conclusion, the starting point of the analysis nust be that
findi ng:

The facts were undi sputed that this acci dent happened on
a straight, flat road, and that in the absence of the
product defect, the bl owout would never have occurred.
There was no evidence that Trujillo's alleged negligence
caused the tire failure. (R 818) (enphasis added).

Reversing, the Third District ruled:

We have thoroughly reviewed the trial transcript and
record in this case and conclude that there was
substantial conpetent evidence to support the jury
verdict. The trial judge's conclusion that there was no
evidence that plaintiff's alleged negligence caused the
tire failure is sinply incorrect. There was testinony
that the plaintiff's tires suffered form chronic under
i nflation which condition could have caused the bl owout.
There was additional testinony that plaintiff was
speeding at the tinme the tire bl ew and that she responded
poorly by |locking her brakes. As noted above, the
defendant's expert, Tominson, testified that plaintiff
was driving 75 nph when the tire failed. He opined that
had she been travel ling between 55 and 67 nph her vehicle
woul d not have gone off the road. He further testified
t hat had she not sl amred on her brakes the car woul d not
have left the roadway and overturned. Thi s evi dence

along with the other highly disputed facts of this case,
created credibility issues which were properly for the
jury to decide. See Tuttle v. Mam Dolphins, Ltd., 551
So. 2d 447, 482 (Fla. 3d DCA 1988) ("A trial court may
not invade the province of the jury by reweighing the
credibility of the witnesses and the evidence").

711 So. 2d at 608.

Plaintiff challenges the Third District's findings on these
i ssues, arguing first that since the cause of the underinflation

was the plug repair, the court was i naccurate in finding that there



was evi dence that underinflation caused the blowut. (Plaintiff's
brief at 15). On this issue, Defendant's expert Dodson testified
that the subject tire and conpanion tire were being run in a
grossly underinflated condition for an extended period of tine. As
set forth onthetire and in the owner's manual, underinflation can
lead to tire failure and personal injury. (P. Exh. 7 at 1-1;
D. Exh. D) Thus, under Defendants' theory of the case, the jury
was free to determine that Plaintiff warned about the danger of
underinflation and the failure to heed that warning constituted
negligence irrespective of the cause of the underinflation. As
such, the Third District was not "inaccurate" on this point, but
rather the trial court was "sinply incorrect." As such, it was an
abuse of discretion for the trial court to conclude that there was
"no evidence" that Trujillo's own negligence caused the tire
failure.

But, there was even nore evidence of Plaintiff's
responsibility in causing the accident. There was testinony that
Plaintiff was speeding and that had she instead been traveling at
the speed limt, she would have been able to stop the vehicle
before it left the roadway and roll ed over. Additionally, there was
evidence from both sides that had Plaintiff not slammed on the
brakes, the accident would not have occurred. Finally, the jury
was presented with a videotape denonstrating the ease with which a
vehicle can be controlled after a tire failure.®® Thus, far from

clearly, obviously, and indisputably demanding a verdict in favor

B The trial judge was not present when this videotape was
shown.
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of Plaintiff, there was evidence from which the jury could find
Plaintiff 99% responsi bl e.

Plaintiff argues that the Third District inproperly applied
the standard of review because (1) it inproperly based its ruling
on the fact that there was substantial conpetent evidence to
support the verdict and (2) its statenent that the trial court was
"sinply incorrect" constituted a reweighing of the evidence. To
the contrary, the issue is whether reasonabl e persons woul d agree
with the trial court that "the facts were undi sputed that . . . in
the absence of a product defect the accident would not have
occurred,” and "[t]here was no evidence that Trujillo' s alleged
negli gence caused the tire failure."™ Having reviewed the record in
this case, the Third District correctly ruled that there was
evidence of Trujillo's negligence in causing the tire failure and
that there was a dispute as to whether absent the defect, the
acci dent woul d have occurred.

Under simlar circunstances, Florida courts have often
reversed orders granting new trials. For exanple, in Bern v.
Spring, 565 So. 2d 809 (Fla. 3d DCA 1990), the trial court ordered
a newtrial because it felt the evidence shoul d have persuaded the
jury to find in the plaintiff’s favor. The Third District

rever sed

Thi s case did not present a clear, indisputable series of
events; the facts surroundi ng the incident that occurred
when [t he defendant] backed his car into the vehicle [the
plaintiff] was allegedly occupying were in dispute. The
record reveals sufficient evidence and testinony to
support a finding in [the defendant’s] favor. Thus, the
jury verdict was not contrary to the weight of the
evidence. The trial court’s order granting a new tri al
was clearly inproper and constituted an abuse of
discretion. |d. at 810.



Simlarly, in Becker v. Wllianms, 652 So. 2d 1182 (Fla. 4th

DCA 1995), the Fourth District reversed a new trial order in a
medi cal mal practice case because the trial judge, disagreeing with
the jury, chose to believe plaintiff’s experts over defendants’
experts, and rewei ghed the evidence. 652 So. 2d at 1185. See also

Tuttle v. Mam Dol phins, Ltd., 551 So. 2d 447, 482 (Fla. 3d DCA

1988) (error to grant a new trial where there was testinony

supporting prevailing party’s version of the accident); Murrisonv.

Intercounty Constr. Corp., 368 So. 2d 104 (Fla. 4th DCA 1979)

(setting of precise percentage of negligence is peculiarly within

t he judgnent of the jury.); Andrews v. Tew, 512 So. 2d 276 (Fla. 2d

DCA 1987), rev. denied, 519 So. 2d 988 (Fla. 1988) (court

i nproperly rewei ghed the evidence to grant a newtrial); Ludlumyv.
Rot hman, 503 So. 2d 974 (Fla. 4th DCA 1987) (court inpermssibly
gauged credibility of witnesses and assessed weight to be given
conflicting testinony).

Because the only way for the trial court to have reached its
conclusion that there was no evidence of conparative fault was to
have di sbel i eved Def endants’ expert, whomthe jury apparently chose
to believe, the court usurped the function of the jury. As such,

the trial court abused its discretion in granting a new trial.

B. The Third District Correctly Concluded That The Tria
Court Abused Its Discretion In Rejecting The Jury's
Determ nation As The Seat Belt Defense.

Wth respect to the seat belt defense, the trial court’s
findings were |lengthier, but equally unsupportable. First, the
court found that "Defendants did not present testinony of any

medi cal doctors to prove how the nechanics of Plaintiff's injury
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(G2 fracture) was caused by her failure to wear a seat belt,"” that
Def endants' expert Toml inson was not qualified to offer opinions as
t o bi onmechani cs, and that Tom i nson's testinony as to the nechani sm
of injury was based on a description from defense counsel.
(T. 818-19).

Plaintiff conplains that the Third District accepted
Tom i nson' s testinony wi t hout addressing his | ack of conpetency and
by m scharacterizing his testinony. However, the Third District
did not need to address the conpetency questi on because the record
is crystal clear that Tomlinson's opinion on the effect of wearing
a seat belt was admtted w thout objection. (T. 1412, 1500-02,

1507). As such, these argunents have been waived. Jennings V.

Stewart, 308 So. 2d 611 (Fla. 3d DCA 1975); Stocknman v. Duke, 578

So. 2d 831 (Fla. 2d DCA 1991).

Moreover, while Plaintiff assumes Defendants’ evidence of
medi cal causation came from their accident reconstructionist,
Tom i nson, the evidence reflected that Tonlinson did not opine as
to the cause of Plaintiff’s injury, he sinply accepted t he nedi cal
opinion of Plaintiff’s consulting physician, Dr. Goodgold that the
injury was caused ei ther by hypertension caused by hitting the roof
or by ejection. (T. 438, 442) Tominson then testified, wthout
obj ection, that based on the physical evidence fromthe belt, had
Plaintiff been belted she could not have hit her head in the manner
which Plaintiff’s nedical doctor said would cause the injury, nor
woul d she have been ejected. (T. 1412, 1500-02, 1507) Plaintiff
sinply fails to recognize the distinction between offering the
medi cal opinion and relying upon that opinionto testify in an area

within Tom i nson’s experti se.



The court also found that even if qualified, Tominson’'s
testi nony was based on inadequate data since he relied only upon
t he assertions of counsel. This again reflects a m sunderstandi ng
and/ or m sreading of the record. Tom inson specifically indicated
that he had read Dr. Goodgold' s trial testinobny. (T. 1565)1%

Finally, the trial court concluded it was agai nst the manif est
wei ght of the evidence to find that had Plaintiff been wearing a
seat belt, she would have avoided all injuries including bruises,
cuts, or stitches. Gven that the focus of Plaintiff’s case was on
the "severe injury" -- i.e., her neck, the jury may have deci ded
not to i nclude the cuts and scrapes as part of its danage award. In
that event, the "damages" awarded, would have only been for the
very injuries which Defendants’ expert attributed tothe failureto
wear a seat belt.

In light of the foregoing, there was no basis in the record to
support a finding that Defendants failed to present conpetent
evi dence supporting their seat belt defense. Thus, once again, no
reasonabl e person would agree with the trial court’s finding that
the jury's verdict as to the seat belt defense was against the
mani fest weight of the evidence. As such, the Third District

properly reversed the new trial order.

C. The Third District Correctly Concluded That The Tria
Court's Findings As To Damages Constituted An Abuse O
Di scretion.

“ Experts were excluded fromthe rule of sequestration
and thus could read trial testinony.
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The trial court concluded that $10,000 for non-economnc

damages was shockingly low. Specifically, the court found:

The evi dence was undi sputed that the Plaintiff suffered

a G2 fracture of her spine, was in a halo brace for at

| east three nonths, and suffered various other bruises,

cuts, stitches, and a broken rib. It was undi sputed that

Plaintiff suffered permanent |oss of rotation in her

neck, permanent |oss of sensation and nunbness in her

scal p, permanent pain in her neck and right arm and
significant permanent nenory loss. The plaintiff’s

experts testified that Trujillo had at least a 4% or a

12% permanent disability and that she suffered nenory

| oss as aresult of the accident. Defendants presented no

expert testinony in rebuttal of the findings in  j(ii)

and (iii). (sic) (R 820) (enphasis added). The evidence

that Ms. Trujillo has a permanent injury and continues to

suffer at | east sonme pain and suffering showthat a $0.00

award for future danmages is shockingly |ow and contrary

to the mani fest weight of the evidence. (R 820-21).

Once again however, reasonable persons could not agree that the
verdi ct was agai nst the manifest weight of the evidence.

Perhaps the primary problemw th the court’s analysis was its
conclusion that significant aspects of Plaintiff’'s damages were
undi sput ed. The record reveals otherw se. The fact that
Defendants did not call their own nedical experts to testify does
not nean that Plaintiff’s testinmony was undi sputed. To the
contrary, Defendants were able to rebut Plaintiff’s damages cl ai ns

through their cross examnation of Plaintiff’'s w tnesses.

First, as to damages for past pain and suffering, the evidence
showed that Plaintiff’s injury was in essence a broken bone which
did not cause any spinal cord or nerve injury. She consistently
reported no pain and the fracture healed well. After discharge
from her physician, she sought no further treatnment and there was
evi dence that the injury woul d not cause future arthritic probl ens.

Plaintiff was awarded $10, 000 for these injuries.



As to future pain and suffering, the court focused on Dr.
Goodgol d's finding of a disability. However, on cross exam nati on,
it was shown that he did not properly make this determ nation, and
thus, the jury was certainly free to disregard his opinion. And,
nmost inportantly, the jury’s own observation of Plaintiff was
"evidence" that she was in no pain and suffered no pernmanent
i npai r ment .

The trial court also found the evidence to be undi sputed that
Plaintiff suffered other permanent injuries. |In fact, there was
abundant evidence that the conplaints of pain in her right arm
| oss of sensation in her scalp, and nenory | oss did not arise until
years after the accident. Indeed, Plaintiff conceded as nuch on
the i ssue of nmenory loss. (T. 1079) G ven the absence of proof of
causation and the | apse of tinme between the accident and the onset
of Plaintiff’s clained additional danages, the jury was free to
reject these clains and imt their award to past damages.

As to econom ¢ danmmges, the trial court found:

The evidence also undisputedly showed that Trujillo
m ssed about six nmonths of work as a result of the
accident, yet the jury awarded no | ost wages. (R 821).

In fact, the parties agreed that Plaintiff was reinbursed from
coll ateral sources for |ost wages in the year of the accident and
thus, no evidence of |osses was presented for that year. Beyond
that, there was evidence that the business increased each year as
did Plaintiff’s personal inconme. Thus, the jury was entitled to
reject any claimfor |ost wages and reasonabl e persons coul d not

agree to the trial court's contrary concl usion.
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The Third District's ruling is entirely consistent with nmany
decisions from Florida courts which have reversed orders
i nprovidently granting a new trial on the issue of damages. For

exanple, in State FarmMit. Auto. Ins. Co. v. Brooks, 657 So. 2d 17

(Fla. 3d DCA 1995), the trial court granted a new trial after a
jury awarded no danages in spite of expert nedical testinony that
the plaintiff was suffering disconfort. The Third D strict
reversed, finding that the evidence on the damages sought was
conflicting, and that the jury may have perceived a "lack of
veracity" as to certain testinmony, and that the "di screpanci es and
vacillations”" inthe plaintiff’s own testinony "coul d have provi ded
sufficient conflicting | ay evidence to support the jury's rejection
of certain nedical evidence presented.” 1d. at 18, 19. See also
Morrison, 368 So. 2d at 105 ("al though we could well affirma nuch
hi gher award, we cannot rule that the verdict | acks support in the
record. Here again, this is a matter peculiarly in the decisional

power of the jury"); Frye v. Suttles, 568 So. 2d 983, 985 (Fl a. 1st

DCA 1990) ("we cannot second guess the jury’ s nmeasurenent of what

is inherently neasurable"); Rice v. Everett, 630 So. 2d 1184 (Fl a.

5th DCA 1994) (jury could reject nedical testinmony in favor of
evidence of plaintiff’s physical capabilities).

Likewise in the present case, the jury was free to believe
that Plaintiff had fully recovered from her injuries and was not
entitled to future damages. Thus, for exanple, while Plaintiff
suggests that just because the doctor was discredited as to his
opi ni ons concerning sone synptons, it does not discredit his
opinions as to permanency, in fact, the doctor's credibility was

for the jury to decide. Accordingly, because reasonabl e persons



could not agree that the amount of the verdict was against the
mani f est wei ght of the evidence, the court erred in granting a new

trial.

V. THE TRIAL COURT'S LEGAL RULINGS AS TO THE VERDI CT AND
VERDI CT FORM WERE ERRONEQUS.

| ndependent of its findings as to the weight of the evidence,
the trial court concluded that the formof the verdict was i nproper
and that the verdict was inconsistent. Plaintiff conplains that
the Third District's decision is once again in conflict with the
test of reasonabl eness and that reversal is required in any event
because the court failed to address the issue.

In contrast to the broad deference accorded the trial court's
decision to override the jury verdict on the grounds that it is
contrary to the manifest weight of the evidence, the appellate
courts stand on an equal footing in addressing a |egal question.

See Heckford v. Florida Departnment of Corrections, 699 So. 2d 247

(Fla. 1st DCA 1997) (error in ruling on adm ssion of evidence); see

al so Tri-Pak Muchinery, Inc. v. Hartshorn, 644 So. 2d 118, 119

(Fla. 2d DCA 1994); Anerican Enployers Insurance Co. v. Taylor, 476

So. 2d 281, 283 (Fla. 1st DCA 1985) (if the trial court's rulingis
"grounded on a question of |aw, the appellate court is on the sane
footing as the trial judge . . and the broad discretion rule | oses

much of its force and effect.") State Farm Miutual Autonpbile

| nsurance Co. v. Gage, 611 So. 2d 39 (Fla. 4th DCA 1992). As such,

there certainly is no conflict with the "reasonabl eness" standard

as set forth in E.R Sqgui bb.
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Moreover, even if these issues were ones to be neasured by
sone discretionary standard, the law is well established that an
order granting a newtrial based on unpreserved error automatically
constitutes an abuse of discretion absent a finding of fundanent al

error. Sears, Roebuck & Co. v. Jackson, 433 So. 2d 1319 (Fla. 3d

DCA 1983); Tri-Pak. As the follow ng discussion denonstrates,
nei t her of these i ssues were preserved for appellate review. Thus,
while Plaintiff conplains that the Third D strict did not
specifically address these issues in their opinion, it was not
required to address an issue that was not properly before it. Even

if preserved, no error in the verdict has been shown.

1 A New Trial WAs Not Required Based On The Form
O The Verdict.

In an additional effort to avoid the conparative fault and

seat belt findings, the trial court concluded that the:

failure to give Plaintiff's wverdict form which
instructed the jury not to consider Plaintiff’s failure
to wear a seat belt in considering the prelimnary
conpar ati ve negli gence question, and which differenti at ed
the conparative negligence for the accident from the
damages caused by the failure to wear the seat belt,
contributed to the jury's confusion and necessitated a
new trial. (R 819-20).

The trial court order in this regard was in error.

1. Plaintiff’s failure to object to the form of
the verdict waived the issue for review

Pursuant to well-established Florida |aw, objections wth
respect to jury instructions and verdict formnust be specifically
rai sed before the trial court in order to preserve the issue for

appeal. Thus, in Mddelveen v Sibson Realty, Inc., 417 So. 2d 275,

276-77 (Fla. 5th DCA), rev. denied, 424 So. 2d 762 (Fla. 1982), the

court observed:



[t]o properly preserve error for appellate reviewon the
gi ving of an instruction requested by the opposing party,
it is necessary that a distinct and specific objection be
made. A general objection is not sufficient.

Thus, in the face of no objection or only a general
objection to instructions requested by the opposing
party, the trial court has not been given the opportunity
torule on a specific point of law, and there is no i ssue
created or preserved for appellate review (citations
omtted).

See also DuPuis v. 79th Street Hotel, Inc., 231 So. 2d 532 (Fla. 3d

DCA), cert. denied, 238 So. 2d 105 (Fla. 1970); MDonough Power

Equip., Inc. v. Brown, 486 So. 2d 609, 610 (Fla. 4th DCA 1986).

Moreover, the nmere filing of an alternative proposal does not
preserve the issue for review unless the alternative is brought to

the trial court’s attention. Concept, L.C. V. Gesten, 662 So. 2d

970, 972, n.1 (Fla. 4th DCA 1995) (Florida Rule of Cvil Procedure
1.470(b) contenplated not sinply the filing of proposed
instructions, but that the requested charge be brought to the

court’s attention); Luthi v. Onens-Corning Fiberglas Corp., 672 So.

2d 650 (Fla. 4th DCA 1996) (error in failing to give a requested
charge not preserved where plaintiff never brought the particul ar
instructionto the court’s attention at the charge conference, and
thus it was not considered).

The record in this case is clear that Plaintiff did not
preserve the issue of the propriety of the verdict formas a basis
for a newtrial or appeal because Plaintiff did not object to the
| anguage regarding conparative fault or the seat belt defense
Moreover, while Plaintiff submtted a verdict form with the
| anguage she now seeks, she never brought this proposal to the

trial court or opposing counsel’s attention so that the court could
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address these issues. As a result, the court never had an
opportunity to accept or reject the questions on Plaintiff’s
proposed verdict form Accordingly, it was error as a matter of |aw
to grant a new trial based on this unpreserved error. Sears;

Cushman & Wakefield of Florida Inc. v. Contreal Manm |Inc., 683

So. 2d 208 (Fla. 3d DCA 1996) (preservation of objection appliesto

new trial order as well as appeal).?

2. There was no error in the Verdict Form which
woul d support a new trial.

Even assum ng arguendo that the i ssue was preserved, the tri al
court erred in concluding that the verdict form resulted in
confusion which necessitated a new trial. To the contrary —the
verdict formreflects Florida |law on this defense and does not
support a finding that the jury was confused.

I n I nsurance Conpany of North Anerica v. Pasakarnis, 451 So.

2d 447, 454 (Fla. 1984), the Suprenme Court first recognized the
seat belt defense and set forth the verdict interrogatories
relating to the seat belt defense. Id. at 454.'® The form set

forth in Pasakarnis was presented to this jury.

Second, a review of the charges as a whole reveals that the
jury was properly advised on the distinction between conparative

fault and the seat belt defense. The instructions identified only

% Even though the preservation issue has been raised
t hroughout and was a si gnificant aspect of the argunent in the
Third District, Plaintiff fails to even acknow edge t he wai ver
issue inits brief.

% While there have been a nunber of changes to the
defense both |egislatively and by common | aw, Pasakarnis is
still controlling with respect to this 1985 accident. And,
obviously, the Court's interpretati on of a subsequentl|y added
statute in Ridgley v. Safety Kleen Corp., 693 So. 2d 934 (Fl a.
1996) is absolutely irrelevant to the i ssues before the Court.




two defenses with respect to conparative negligence: Plaintiff’s
negligence in operating the vehicle and Plaintiff’s negligence in
mai ntaining the tire. There was no nention of the failure to wear
a seat belt. Later, after the damage instructions were read, the

jury was told:

An_additional question for your determnation on the
defense is whether sone or all of Vivian Trujillo's
damages were caused by her failure to wear a seat belt.
(T. 1718)

These instructions were then carried through to the verdict form
wher e separate questions were asked on each issue. There is sinply
no basis to conclude that the jury was confused by the verdict form
or that they tw ce reduced the verdict based on the sane negligent
acts.

The nere fact that the jury nade a substantial reduction to
the verdict either for conparative fault, or the seat belt defense

or both, does not nean that there was error. See Houghton v. Bond,

680 So. 2d 514 (Fla. 1st DCA), rev. denied, 682 So. 2d 1099 (Fl a.

1996) (reversing new trial order and reinstating verdict finding
plaintiff 80% responsible for collision and 90% responsi ble for
failing to wear seat belt). This is especially true given the
jury’s question during deliberations which denonstrated their

intent tofind Plaintiff responsible for her injuries. See Atlantic

Coast Line R Co. v. Price, 46 So. 2d 481 (Fla. 1950) ("although

the formof the verdict was inperfect . . . we think their intent
was plain, and this after all, is the test."). The jury's intent

in response to those questions was clear and it shoul d be given not
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be di sturbed. See McEl haney v. Uebrich, 699 So. 2d 1033 (Fla. 4th

DCA 1997); Robbins v. Graham 404 So. 2d 769 (Fla. 4th DCA 1981).

C. The Trial Court Erred In Ganting A New Trial Based On An
Al | eged I nconsi stency Between The Jury’s Findings.

The court also ruled "the jury' s findings that the Defendants
pl aced a defective product on the nmarket which caused Plaintiff’s
damages, is inconsistent with the jury's finding that Plaintiff’s
failure to wear a seat belt was 100% cause of her danmages."
(R 817) This finding was erroneous because the issue was not

preserved and in any event, no inconsistency exists.

1 Plaintiff affirmati vely wai ved her
opportunity to chal | enge any al | eged
i nconsi stent verdict.

Florida lawis well settled that the failure to object to an
i nconsi stent verdict before the jury is discharged constitutes a

wai ver. Delva v. Value Rent-A-Car, 693 So. 2d 574 (Fla. 3d DCA

1997). For exanple, the court in Keller Indus., Inc. v. Mraqgart,

412 So. 2d 950, 951 (Fla. 5th DCA 1982), held:

Wile we agree with appellant that there was error
regardi ng the inconsistent verdicts, we cannot reverse
the judgnent. . . Trial counsel also failed to bring the
i nconsi stent verdicts to the attention of the trial court
before the jury was di scharged thus preventing the tinely
correction of the problemby the trial judge. For all we
know, defendant’s trial counsel intentionally, for
tactical reasons, chose not to bring the problemto the
court’s attention.

See also Brown v. North Broward Hosp. Dist., 521 So. 2d 143 (Fl a.

4th DCA 1988) (by failing to bring the issue to the court’s
attention before the jury was di scharged, parties waived argunent
that finding hospital, but not treating physician |iable, was

inconsistent); Holland Anerica Cruise, Inc. v. Underwood, 470 So.




2d 19, 21 (Fla. 2d DCA 1985); Gould v. National Bank of Florida,
421 So. 2d 798, 802 (Fla. 3d DCA 1982).

In the present case, Plaintiff acknow edged that the
appropriate relief in the event of an i nconsi stent verdi ct woul d be
to resubmt the case to the jury. However, when the jury returned
its verdict and the parties were specifically asked whether they
sought any relief before the jury was discharged, Plaintiff
responded that she was not asking the trial court for anything at
that tine. It is clear that Plaintiff affirmatively chose not to
have the case resubmtted and thus, she waived her ability to
object to the allegedly inconsistent verdict rendered in this case.
Delva. To now be permtted to go back and relitigate the issues
woul d give Plaintiff "an unearned additional bite at the apple.”

Sweet Paper Sales Corp. v. Feldman, 603 So. 2d 109 (Fla. 3d DCA

1992). See also Odom v. Carney, 625 So. 2d 850 (Fla. 4th DCA

1993). Thus, the court erred as a matter of lawin granting a new
trial on this basis. Sears, Roebuck & Co. v. Jackson, 433 So. 2d
1319 (Fla. 3d DCA 1983); Cushnman.

2. The jury’s findings were not inconsistent.

Even if the issue were preserved, it is clear that thereis no
inconsistency in the jury’s finding that there was a defect, but
that 100%of Plaintiff’s damages were caused by the failure to wear
a seat belt. First, the standard jury instruction on the seat belt
defense and the one used in this case specifically asks whether
"sone or all of Plaintiff’s damages were caused by Plaintiff’s

failure to use a seat belt." See Fla. S.J.1. 6.14. Thus, Florida
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| aw contenplates that a jury may find 100% of Plaintiff’s damages
to be caused by Plaintiff’s action.

Second, the jury may have concluded that the failure to warn
caused the accident thereby resulting in Plaintiff’s injuries, but
that if Plaintiff had been wearing her belt she woul d not have been
injured at all. Al though the court clearly disagreed with the
jury’s findings, it could articul ate no reason such findi ngs woul d
be inconsistent. Florida lawis clear, however, that "[a] verdict
is clothed with a presunption of regularity and is not to be
di sturbed if supported by the evidence." Gould, 421 So. 2d at 802.

See also Sweet Paper Sales, 603 So. 2d at 110. Accordingly, the

trial court erred in finding the verdict to be inconsistent and in

ordering a new trial.

I11. ALTERNATIVELY, THI S COURT SHOULD FIND THAT THE TRI AL
COURT ERRED | N DENYI NG DEFENDANTS  MOTION FOR DI RECTED
VERDI CT.

In addition to arguing that the court abused its discretionin
granting a new trial, Defendants argued below that they were
entitled to a directed verdict because Plaintiff failed to
establish the breach of a | egal duty which was a proxi mate cause of

damage to Plaintiff. See, e.q., Geene v. Flewlling, 366 So. 2d

777 (Fla. 2d DCA 1978), cert. denied, 374 So. 2d 99 (1979).

Judgnment should be entered in favor of Defendants on this

alternative basis.

1 Plaintiff Failed to Prove the Breach of Duty
to Warn the Consuner of the Risks Associated with
an | nproper Repair.

The jury was asked to determ ne whet her Defendants failed "to

warn of the risks in failing to properly repair punctures in



tires." The inproper repair according to Plaintiff was an external
plug and the "risk" was underinflation which could cause a tire
failure. The undi sputed evidence shows, however, that Defendants
did warn of the risk and Plaintiff herself concedes that she was
aware of this danger

The tire, the owner’s manual, and the warranty all warned the
owner that underinflation can lead to tire failure and serious
injury. Plaintiff admtted that she had read t hese warni ngs, that
she followed them and that she was otherwise aware of this
information as a nmatter of common sense. Accordingly, it was clear

that any duty to warn was satisfied since Plaintiff was nade aware

of the danger. See, e.q., Cdark v. Boeing Co., 395 So. 2d 1226
(Fla. 3d DCA 1981) (because plaintiff was aware that opening the
ai rpl ane door woul d expose her to noise and funes, and she voiced
her objection to the captain, defendants had no duty to warn under
t he circunstances).

Plaintiff’s only challenge to this warning was that it should
have specifically referred to an inproper repair as one of the
causes of underinflation. |In <contrast, Defendants’ experts
expl ai ned that the nost effective warning was one directed to the
synptom -- underinflation -- rather than the laundry Ilist of
causes. In fact, that list would be too nunerous to identify and
coul d not be placed onthe tire. Plaintiff presented no evidence to
refute this point, other than her own “opinion.” As such, Plaintiff
failed to present any conpetent evidence that there was a breach of

duty and, as such, a directed verdict was proper.
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B. Plaintiff Failed to Prove the Breach of a Duty to Warn a
Consuner not to Plug a Tire.

Even if this Court | ooks beyond the precise question asked of
the jury and considers whether Defendants breached a duty by
failing towarn Plaintiff not to plug atire, Defendants were still
entitled to a judgnment in their favor because there is no legally
recogni zed duty to warn a consuner how to do a repair which the
consurmer is warned not to perform?” Mreover, if such a duty

existed, it was satisfied by the existing warnings.

1 Duty to warn.

Plaintiff concedes that she did not repair tires, that she
read the material which warned her not to repair a tire herself,
and she relied upon the tire repair facilities to do this work.
Significantly, Plaintiff’s own expert, Jordan, testified that
because it is the technician's job to know how to do a repair
technicians do not rely upon the consunmer to instruct them and
t hus, the consuner need not warn the repair facility.

On these facts, there is no | egal basis upon which to inpose
upon Defendants a duty to warn Plaintiff that plugging a tire is
i nproper when it was the repair facility, not Plaintiff that would
do the repair. It is undisputed that the m sconduct here was that
of the repair facility. Florida | aw has recogni zed that a seller
does not have a duty to protect the buyer agai nst the negligence of

third parties. Vic Potankin Chevrolet Inc. v. Horne, 505 So. 2d

560 (Fla. 3d DCA 1987), approved, 533 So. 2d 261 (Fla. 1988)

7 This issue as to whether a legal duty exists is a
question of law for the court’s determ nation. See Cecil v.
D Marlin, Inc., 680 So. 2d 1138 (Fla. 3d DCA 1996).




(finding no duty on the part of a car dealer to insure that a buyer

has a valid license). See also Daly v. Denny’s Inc., 694 So. 2d 775

(Fla. 4th DCA 1997) (no duty to prevent msconduct of third
persons). In fact, Plaintiff’s theory, taken to its illogical
concl usi on, would nean that a customer should be warned about how
a nechanic should do a brake repair and a honeowner should be
warned how an electrician should perform electrical work in the
home. Quite sinply, the duty to warn cannot be extended to these
cont ext s.

The learned internediary doctrine, a rule which has been
traditionally applied to preclude Iliability against drug
manuf acturers where the manufacturer warned the prescribing
physician is instructive here. In those cases, the court has

expl ai ned:

Prescription drugs are likely to be conpl ex nedicines,
esoteric in fornmula and varied in effect. As a nedical
expert, the prescribing physician can take into account
the propensities of the drug, as well as the
susceptibilities of his patient. H's is the task of
wei ghing the benefits of any nedication against its
potential dangers. The choice he makes is an inforned
one, an individualized nedial judgnent bottonmed on a
knowl edge of both patient and palliative Pharmaceuti cal
conpani es then, who nust warn ultimte purchasers of
dangers sold over the counter, in selling prescription
drugs are required to warn only the prescribing
physi cian, who acts as a learned internmediary between
manuf act urer and consuner.

Buckner v. Allergon Pharneceuticals, Inc., 400 So. 2d 820, 822

(Fla. 5th DCA), rev. denied, 407 So. 2d 1102 (Fla. 1981) (citations

omtted). See also Felix v. Hoffman-lLaRoche, 540 So. 2d 102, 104

(Fla. 1989). The defense is further justified by the patient’s

primary reliance on the judgnent of the physician. Id. at 823.
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Applying this doctrine, the court in Perez v. Lockheed Corp.

88 F.3d 340 (5th Cir.), cert. denied, 117 S. C. 583 (1996), found

that an aircraft nmanufacturer had no duty to warn mlitary pilots
about the dangers inherent in the electrical circuit designs
because that duty was discharged by warning the mlitary as a

| earned internediary. See also Eyster v. Borg-Warner Corp., 206

S.E.2d 668 (Ga. Ct. App. 1974) (no duty on manufacturer to warn of

danger which is well known in the trade); Rtz Car WAsh, Inc. v.

Kastis, 976 S.W 2d 812 (Tex. C. App. 1998); Mott v. Whirlpool

Corp., 676 N Y.S. 2d 383 (NY Sup. C. 1998) (nmanufacturer had no
duty to instruct technician how to do installation that he was
famliar and experienced in acconplishing).

Simlarly here, Plaintiff was warned, and indeed she agreed
that a tire repair should be perforned only by trained personnel.
Plaintiff also acknow edged that she relied upon the skill and
judgnment of the trained, well-informed technician to ensure her
safety. The tire repair industry in turn was warned how to perform
a proper repair. Accordingly, the policy underlying the "l earned

internedi ary defense" is applicable to preclude liability here.

2. Breach of duty.

Mor eover, even assum ng there was a duty to warn concerning
proper repair nethods, that duty was net by virtue of warnings to
consuners not to repair the tires thenselves. It is further
supported by the vol um nous warnings sent to the repair facilities
whi ch undeni ably warned howto properly repair atire. In light of
t he foregoi ng, Defendants are entitled to a judgnent as a matter of

law on Plaintiff's failure to warn cl aim



C. Plaintiff Failed to Prove That Any Al |l eged Breach of Duty
was the Legal Cause of Plaintiff’s Damage.

In addition to the deficiencies in Plaintiff’s proof as to
duty and breach of duty, there is an absence of any proof of a
causal link between Plaintiff’s claimof a failure to warn and her
injury. Florida lawis well established that plaintiff nust prove
that defendant’s act was a proxi mate cause of plaintiff’s injury.

West v. Caterpillar, 336 So. 2d 80 (Fla. 1976). To neet this test,

Plaintiff nust prove that it is nore likely than not that the
conduct of the defendant was a substantial factor in bringing about

the result. Gooding v. University Hosp. Bldg. Inc., 445 So. 2d

1015, 1018 (Fla. 1984).
Thus, testinony about a possible cause of injury is
insufficient. Plaintiff may not obtain a verdict based on

specul ation. See Reaves v. Arnstrong Wirld Indus., 569 So. 2d 1307

(Fla. 4th DCA 1990), rev. denied, 581 So. 2d 166 (Fla. 1991); Husky

Indus., Inc. v. Black, 434 So. 2d 988 (Fla. 4th DCA 1988); Vecta

Contract Inc. v. Lynch, 444 So. 2d 1093 (Fla. 4th DCA), rev.

denied, 453 So. 2d 44 (Fla. 1984). Along the sanme lines, a
plaintiff may not obtain a verdict by stacking one inference upon
anot her unless the first inference is established to the excl usion

of any other possible inference. Voelker v. Conbined Ins. Co. of

Anerica, 73 So. 2d 403 (Fla. 1954).

In the present case, Plaintiff’s causation proof is deficient
because Plaintiff presented no evidence as to the circunstances
surrounding the repair of the tire. Thus, she did not recall:

(1) whether she had the tire repaired, (2) whether soneone else
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took the tire to be repaired, (3) when the tire was actually
repaired, (4) who performed the repair, or (5) whether she even
knew that the tire had been repaired prior to the accident.

Even if Plaintiff tries to fill the gaps by the use of
i nferences, the jury would have had to make nultiple separate
i nferences —each of which is a leap of faith in the absence of
supporting evidence —to reach a conclusion that the lack of a
warning to Plaintiff about a prior tire repair caused Plaintiff’s
accident. Because there is no proof on causation, Plaintiff's

burden has not been net. See Tschudy v. Firestone Tire and Rubber

Co., 378 So. 2d 56 (Fla. 4th DCA 1979), cert. denied, 388 So. 2d

1119 (Fla. 1980) (Anstead J. specially concurring) (affirmng
directed verdict in favor of tire manufacturer on failure to warn
cl ai mwhere there was no proof as to "when, where or by whon the
tire was repaired and thus, the absence of a causal |ink between

the clained lack of warning and plaintiff’s injury); Anerican

Motors Corp. v. Ellis, 403 So. 2d 459 (Fla. 5th DCA 1981), rev,
denied, 415 So. 2d 1359 (Fla. 1982) (only by engaging in
specul ation could court find causal relationship between alleged
failure to warn and injury; as such directed verdict should have
been granted). A directed verdict should have been granted.

Westley v. Hub Cycles, Inc., 681 So. 2d 719 (Fla. 2d DCA 1996),

rev, denied, 677 So. 2d 842 (Fla. 1996); Barati v. Aero lIndus.,

Inc., 579 So. 2d 176 (Fla. 5th DCA), rev. denied, 591 So. 2d 180

(Fla. 1991); Lopez v. FP&L, 501 So. 2d 1339 (Fla. 3d DCA), rev.

deni ed, 513 So. 2d 1062 (Fla. 1987).

V. ANY RETRIAL MJST | NCLUDE ALL LIABILITY |SSUES, AND
EXCLUDE DAMAGCES.



In her final argunent, Plaintiff contends that if awarded a
new trial, it should be limted to conparative negligence and
damages. Such an argunent flies in the face of relevant lawand is
inconsistent wwth Plaintiff’s argunent in support of a newtrial.
Should this Court find that a new trial nust be granted, then al
ltability issues nust be tried including defect, causation and
conparative fault. Moreover, under no circunstance is there a basis
to retry the issue of damages at all.

First and forenost, it is clear that assumng a newtrial were
to be granted, the issue of defect and causation could not be
separated fromthe conparative negligence determ nation. Plaintiff
has argued that the jury verdict was inconsistent insofar as it
found that the defect was the cause of Plaintiff’s danages, but
then found that Plaintiff’s damages were 100% "caused by her
failure to wear a seat belt" and that Plaintiff was 99%
conparatively negligent. Wile Defendants strongly disagree with
the notion that a new trial is required, it is apparent that if
Plaintiff is right, the inconsistency can only be cured by retrying
litability as well as conparative fault. Ot herw se, the court would
sinply be guessing that the jury was confused on conparative fault,
but not on liability. In fact, given the jury's question during

deliberations,®® it is quite obvious that their intent was to find

® The jury’ s question was as foll ows:

We have a problemw th interpretation. Does it nmean that
if there is no specific warning about inproper repair, then by
virtue of that om ssion nust we answer yes to Nunmber 1? |f we
answer yes to Nunber 1, can we still answer 100 percent for
Vivian Trujillo on Nunber 3. (T. 1728)
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Plaintiff 100% at fault. Thus, allowing a retrial on conparative
fault without a retrial on liability would be inproper and woul d
result in a mscarriage of justice.

On this issue, Plaintiff's reliance on Shuffl ebarger V.

Gal | oway, 668 So. 2d 996 (Fla. 3d DCA 1996) is to no avail. In

Shuffl ebarger, the error inthe first trial related to the failure

to include a third party on the verdict form This court found
that since the negligence of the third party had already been
litigated through an enpty chair argunent, there was no basis to
conclude that defendants’ liability should be retried. In
contrast, in the present case, Plaintiff contends that there was
confusion regarding the different questions on the verdict form
whi ch included the liability question. Thus, it would constitute
not hi ng nore than speculation to surmse that the jury understood
the liability question, but not the conparative fault question.
Turning to the i ssue of damages, Plaintiff has articul ated no
basis from which this Court should conclude that a retrial on
damages i s necessary. As set forth above, the trial court abused
its discretion in concluding that the verdict as to damages was
agai nst the manifest weight of the evidence. Further, there has
been no argunent that any alleged confusion on the liability and
conparative fault findings spilled over into damages. Accordingly,
shoul d the Court decide that a newtrial is proper, the paraneters

of that trial should not include damages.



CONCLUSI ON

Based on the foregoing, Defendants respectfully request this

Court to affirmthe Third District's deci sion.

CARLTON, FI ELDS, WARD, EMVANUEL
SM TH & CUTLER, P. A

4000 Nati onsBank Tower

100 SE Second Street

Mam , Florida 33131

(305) 530-0050

Attorneys for UN ROYAL TIRE

COVPANY and GENERAL MOTORS
CORPORATI ON

By:

Wendy F. Lum sh, Esq.
Fl ori da Bar No. 334332
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CERTI FI CATE OF SERVI CE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing has been mailed this __ day of March, 1999 to Luis
Stabi nski, Esq., Attorney for Plaintiff, Stabinski & Funt, 757 N W
27th Avenue, Third Floor, Mam, FL 33125-3093 and Banbi Bl um
Esq., Banmbi Blum P.A, 46 SWFirst St., Mam, FL 33130-1610.

VENDY F. LUM SH



