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CLARI FI CATI ON OF THE CASE AND FACTS

Tuttle’s convinced the Third District and now tries to con-
vince this Court that it is the poor victimof an unconstitutional
law. That is just not so. Tuttle s had possession and control of
a $17,000, 000 business until it filed for bankruptcy.¥ Tuttle's
kept the property even though it had not paid a dine in principal
and interest since well before Caple initiated foreclosure pro-
ceedi ngs. If there is a victimhere, it is Caple. Caple is the
person the challenged statute was intended to protect. And
Tuttle s action of having cake and eating it too was precisely the
type of debtor’s action the Legislature tried to elimnate when it
enacted Fla.Stat. § 702.10(2).

Tuttle’s has msrepresented several facts that require a
reply. Tuttle' s clains in its brief at 3 that it argued to the
trial court that the entire $6, 700, 000 owed on the purchase noney
nmortgages was in dispute. It never did so. Rather, Brian Tuttle
claimed “known” |osses in excess of $1,400,000 and antici pated
| osses “to exceed $3,000, 000.00." (A. 190-191 T 8). Tuttle's
counsel reiterated this at the hearing. (A 244). Tuttle’'s did

not correct the trial court when it noted that of $6, 700, 000 owed,

v Interestingly, Tuttle's filed for bankruptcy al nost
i medi ately after the trial court granted Caple’'s notion for
summary judgnment on Tuttle’s defenses. Inre Tuttle's Design Build,
Inc., Case No. 98-33662-BKC-SHF (Bankr.S.D.Fla.). The bankruptcy
court granted Caple relief fromthe automatic stay so Caple could
pursue this appeal.




only $3,000,000 was in dispute. (A 244).

In a simlar attenpt to msconstrue the facts, Tuttle’'s
claims in its brief at 3 that the trial court ordered it to nake
princi pal paynents under the notes. That is not correct either
In fact, the trial court specifically stated during the hearing
that Tuttle s could not make the principal paynents; they were in
di sput e. (A 244). The trial court’s order only required
Tuttle’'s “to make interest paynments to [Caple] at intervals and in
the anmounts provided under the ternms of the two prom ssory notes
involved in this action.” (A 249). Obviously, the $2,400,000 in
princi pal paynments due June 1, 1998 were not covered by the order.
Contrary to Tuttle's argunents, if the foreclosure lasted 16
nonths, Tuttle’s would have paid under $1 million, far |ess than
the sum Tuttle’'s owed which was not in dispute. Quite sinply,
Tuttl e’ s paynents to Caple were not at risk.

ARGUMENT

THE THI RD DI STRICT SHOULD NOT HAVE AD-
DRESSED SUBSTANTI AL CONSTI TUTI ONAL QUES-
TIONS WH CH WERE NOT PROPERLY RAI SED I N
THE TRI AL COURT.

Tuttle’'s argues in its brief at 21 that it preserved its
constitutional challenges. It also clainms those issues could be
raised for the first tine on appeal. Tuttle s is wong.

Tuttle's relies on Zabel v. Pinellas County Water & Navi ga-

tion Control Auth., 154 So.2d 181 (Fla. 2d DCA 1963), to support

its argument that a constitutional issue is preserved if it is
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merely nentioned. Tuttle's reliance is msplaced. Zabel addressed
allegations that a party was barred fromraising a constitutiona
chal | enge under the doctrine of election of renedies. It did not
concern the sufficiency of the challenge. 1In fact, the subject of
constitutionality was directly raised in the trial court. 154
So.2d at 186. Zabel is sinply inapposite.?

Nort hwest Fla. Hone Health Agency v. Merrill, 469 So.2d 893

(Fla. 1st DCA 1995) does not support Tuttle' s either. In Merrill,
the issue was whether a post trial notion for a directed verdict
contained sufficient allegations to conply wth the specificity
requi renents of the Rules of Civil Procedure and to permt appel-
late review. Significantly, unlike this case, the trial court had
addressed and ruled on the matter. And the Second District rul ed
the error was fundanental; it could be heard for the first tine on
appeal . Merrill is distinguishable.

Tuttle s argues that evenif it failed to raise its constitu-
tional challenges to the trial court, the Third District properly
addressed them Tuttle's is wong. This Court has |long held that
constitutional challenges can be waived unless raised in the trial

court. Trushin v. State, 425 So.2d 1126 (Fla. 1983); Sanford v.

Rubin, 237 So.2d 134, 137 (Fla. 1970). See also Caple’s initial

2l Tuttle s reliance on Zabel is also msplaced because this
Court quashed the Second District’s decision, albeit on other
grounds, in Zabel v. Pinellas County Water and Nav. Control
Aut hority, 171 So.2d 376 (Fla. 1965).

3



brief at 14 and the cases cited there. This is particularly true
when a party clains a statute is unconstitutional as applied

State v. Johnson, 616 So.2d 1, 3 (Fla. 1993)(constitutional appli-

cation of statute to particular set of facts nust be raised at

trial level); Cantor v. Davis, 489 So.2d 18, 20 (Fla. 1986) (sane).

Tuttle’'s argues here that the statute is unconstitutional as ap-
plied because the trial court denied its request for an eviden-
tiary hearing. However, Tuttle's never requested an evidentiary
hearing. In fact, Brian Tuttle did not attend the hearing;
Tuttle's did not attenpt to present wi tnesses; and Tuttle' s attor-
ney did no nore than conpl ai n about the shortness of the 20 m nute
hearing in the mddle of the hearing. (A. 242). In short,
Tuttle’'s waived its right to challenge the statute as applied.
Simlarly, Tuttle's failed to raise its facial challenges to
the constitutionality of 8 702.10(2) before the trial court. As a
result, it waived its right to raise them This is because “[a]
facial challenge to a statute’'s constitutional validity nmay be
raised for the first tine on appeal only if the error is fundanen-
tal.” Johnson, 616 So.2d at 3; Sanford, 237 So.2d 134. Tuttle's
all eged errors were not fundanental to this foreclosure proceed-
i ng. An error is fundanental only if it goes to the nerits or
foundati on of the case. Johnson, 616 So.2d at 3. In other words,
“for an error to be so fundanental that it can be raised for the

first time on appeal, the error nust be basic to the judicial



deci si on under review and equi valent to a denial of due process.”
Id. In a nortgage foreclosure proceeding, the nerits of the case
i nvol ve the ownership of a nortgage, existence of indebtedness and

whet her a default occurred. Standler v. Cherry H Il Devel opers,

Inc., 150 So.2d 468 (Fla. 2d DCA 1963). None of Tuttle's constitu-
tional challenges involved these issues. Consequently, they
shoul d not have been raised and considered for the first tine on

appeal. See Johnson, 616 So.2d at 3 (this Court refused to con-

sider constitutionality of statute covering attorneys fees raised
for the first tine on appeal because the nerits of the case in-
vol ved enpl oynent retention and conpensati on).

I'l. FLA STAT. 8§ 702.10(2) IS NOT UNCONSTI TU-
TIONAL ON | TS FACE.

Even if Tuttle s did not waive its constitutional challenges,
the Third District erred in finding the statute unconstitutional.
Tuttle’'s argued in the Third District and argues here that 8
702.10(2) is unconstitutional on its face for three reasons: it
does not require a creditor’s bond; it fails to protect the
debtor’s paynents; and the borrower’s bond required in lieu of
paynments is punitive. The Third District agreed with Tuttle's
first argunent, approved the second in dicta and did not address
the third. Caple addressed the first two issues in its initial

brief. Nothing in Tuttle's brief warrants additional argument.?¥

3/ Caple also stands onits initial brief and the di scussi on and
authorities cited there to address Tuttle's argument at 19 that
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Tuttle's conplains in its brief at 9 that the bond option of
subsection (2)(d) “seens pal pably punitive.” Tuttle' s is wong.
The legislature allows a debtor who wants to avoi d nmaki ng nort gage
paynments an option under subsection (2)(d): the debtor can stop
maki ng paynents, and retain possession of the property, if it
posts bond for the outstanding balance due. Nevert hel ess,
Tuttl e’ s accuses the | egislature of nmaking the bond “cal cul ated to
be unattainable” to force the borrower to either pay interest or
summarily lose the property. This theory is unsupported by any-
thing. The borrower’s bond does not offend due process.

Tuttle’ s tries to conpare the borrower’s bond to the | andl ord
tenant provision that allows the tenant to pay rent into the court
registry. But that landlord tenant provision is conparable to 8
702.10(2)'s provision that the borrower pay interest to the | ender
during the forecl osure proceedings. The nore apt conparisonis to
the landl ord tenant provision which states that the tenant | oses
possession of the premses if he does not pay rent either to the

| andl ord or the court registry. Fla.Stat. 8§ 83.60; K.D. Lews

Enter. Corp., Inc. v. Smth, 445 So.2d 1032, 1035 (Fla. 5th Crr.

1984). O the bond provision could be conpared to Fla.Stat.§
77.24, which permts a garnishee to secure release of its property

at any tinme before entry of judgenent by posting a bond “[i]n at

Fla.Stat. 8 702.10(2) unconstitutionally infringes on this Court’s
rul e-maki ng authority. No additional reply is necessary.
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| east doubl e the amount clained in the conplaint with interest and
costs or if the value of the property garnished is less than this
anount, then double the value . . . .” O the bond provision
could be conpared to Fla.Stat. 8§ 78.068 which permts a replevin
defendant to obtain release of the property seized under a pre-
judgnment wit by posting bond of one and a quarter tines the
anount owing. Tuttle’ s’ analogy does not w thstand scrutiny.
The fact that a debtor may have difficulty posting a bond in

t he anmount due under the nortgage does not nake the statute fa-
cially unconstitutional.

The fact that [an Act] m ght operate uncon-

stitutionally under sonme conceivable set of

circunstances is insufficient to render it

wholly invalid . . . . In other words, a fa-

cial challenge to a statute should fail if

the statute has a constitutional application

United States v. Salerno, 481 U.S. 739, 745, 107 S.C. 2095, 2100

(1987). “[NJo factual showi ng of unconstitutional applications
can render a |aw unconstitutional if it has any constitutional

applications.” Wnen's Medical Professional Corp. v. Voinovich

130 F.3d 187, 194 (6th G r. 1997).

In any event, the bond is not a requirenent. It is nerely an
alternative the legislature offered debtors who do not want to
abide by their contracts during the litigated foreclosure. No one
required Tuttle’'s to post such a bond. It has no standing to
raise this issue. See cases cited in Caple’s initial brief at 17.

Tuttle s clainms such a bond nmakes no practical or economc

7



sense. Nonsense. |If Caple cannot obtain interest or possession
of the property, then Tuttle s nust provide an adequate substi -
tute. Tuttle s would have this Court believe that it is the vic-
timin this foreclosure proceeding, that 8 702.10(2) is not fair
to debtors. That is absurd. Wen Tuttle's appealed to the Third
District it had possession of this property. It was earning i ncone
from the use of the property. In fact, Tuttle's clained it was
doing very well. (A 191). Yet it failed to pay Caple a dine of
the interest it owed since June 1997. (A 147-49). It had free
use of this incone-producing property for over eight nonths. If a
debtor such as Tuttle's is not required to pay interest or post
bond it wll continue to have free use for the duration of the
forecl osure proceedings. That is not fair. Where is the creditor’s
security for the interest lost during these proceedings if the
debt or does not have to pay interest or post bond? Wy should the
creditor have to forego what the debtor owes it under the terns of
their agreenment when it has conplied with its side of the bar-
gain.* \Wat guaranty does the creditor have that it will be able
to recoup the entire anount ow ng on the nortgage and the interest
payments lost during the contested foreclosure if not for the
ordered paynents or the bond? Wat assurances are there that the

debtor’s actions will not depreciate the value of the property

4l Inthis case, if Tuttle' s did, in fact, have a cl ai magai nst
Caple, why did it wait until Caple initiated the foreclosure
proceedings to raise it?



during these proceedings? Until the conclusion of the proceed-
ings, what proof is there that the debtor has not filed frivol ous
defenses to the foreclosure sinply to retain possession of the
property and earn incone fromit for as long as possible? Wat
guarantees would any creditor — the true victimin a forecl osure —
have agai nst these possibilities absent the requirenent of pay-
ments, posting bond, or tenporarily losing the right to possession
of the property? That is the purpose behind § 702.10(2). It is
very practical. It is very econom cal

In sum Fla.Stat. 8§ 702.10(2) nore than adequately conplies
with the requirenents for procedural due process. It provides a
predeprivation hearing to the debtor wth nore than adequate no-
tice and opportunity to be heard. The statute, and other Florida
law, provides nore than adequate postdeprivation renedies.
Tuttl e’ s argunents about creditor’s bonds and borrower’s bonds are
sinply inappropriate challenges to this statute.

I1'1. FLA. STAT § 702.10(2) |I'S NOT UNCONSTI TU-
TI ONALLY VAGUE OR AMBI GUOUS.

Nothing in this statute is vague or anbiguous.® Certainly,
the alleged problens Tuttle's points out in its brief cannot in-
val idate the statute. Those all eged problens do not have anyt hi ng
to do wth this case. As previously noted, Tuttle s nentioned none

of these problens at or before the hearing in the trial court. The

5/ Tuttle’'s raised this issue in the Third District. The Third
District did not address the matter.
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all eged anbiguities sinply do not affect Tuttle's; it has no
standing. This Court should reject Tuttle s argunents.

First, Tuttle s criticizes the manner in which the statute
refers to the application for a show cause order -- as a “request”
in the first paragraph of subsection (2) and as a “notion filed
hereunder” in subsection (2)(e). This criticismis difficult to
fathom The use of these words is not inconsistent. In fact,
Tuttle’s real conplaint about inconsistency here is that there is
an all eged inconsistency between the statute’s alleged | ack of a
requi renent that the docunents be served on the defendant and the
requirenents of Fla.R Gv.P. 1.080(a) and 1.100(b) that all no-
tions should be served on the adverse party. But the statute does
require the nortgagee to serve the show cause order, either to-
gether with the conplaint and summons or, if the conplaint has
al ready been served subsequently on the nortgagor. And Tuttle's
ignores the fact that the trial court did not have a show cause
hearing in this case until Caple filed, and served, an anended
conplaint and an anended show cause order on that anmended com
pl ai nt and the show cause hearing was re-schedul ed.

Second, Tuttle's points to an all eged i nconsi stency regardi ng
t he conduct of the “probable validity” hearing. Subsection (2)(d)
states in pertinent part:

[ T] he court shall, at the hearing on the or-
der to show cause, consider the affidavits

and other showi ngs made by the parties ap-
pearing and make a determ nation of the prob-

10



ably validity of the underlying claim.
Subsection (2)(a)3 states that the show cause order shal

State that the defendant has the right to

file affidavits or other papers at the tine

of the hearing and nmay appear personally or

by way of an attorney at the hearing.
Tuttle’'s clainms these provisions are inconsistent because the
| atter provision does not specifically tell the borrower/defendant
that he can call non-party w tnesses, although the former provi-
sion indicates the parties can nmake any showing for the trial
court’s consideration. The first reaction to this argunent is: So
what? In this case, Tuttle's submtted an affidavit before the
hearing. Despite a clear opportunity to do so, Brian Tuttle el ec-
ted not to attend the hearing. Tuttle s never asked the tria
court for the opportunity to present testinony from a non-party
wi tness. There is no indication in this record that any such wt-
ness even existed. In any event, the two provisions are not nec-
essarily inconsistent. One provision only sets out the basic
information to be contained in the order, which nerely gives no-
tice of the hearing. The other provision describes what the trial
court can actually consider when it rules. This latter provision

is quite broad. It obviously permts whatever evidence a party may

wish to offer.® The | anguage is not “slushy” and Tuttle's attenpt

6/ Tuttle’'s also nuses about whether a right of cross
exam nation would be inplied fromthe reference to “show ngs nmade
by the parties.” This is ridiculous. Statutes do not have to

detail the nature of an evidentiary show ng.
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to suggest that the statute be rewitten in the |anguage of the
replevin statute is sinply of no | egal significance.

Third, Tuttle's clainms the statute is anbi guous in the manner
in which it deals with the effect of the interim paynents on the
ultimate judgnent. In other words, it clains the statute's failure
to address the possibility of a refund of interi mpaynents sonehow
renders the statute unconstitutionally vague. This is just an-
ot her piece of nonsense. First, subsection 702.10(2)(g) specifi-
cally provides: “All anounts paid pursuant to this section shal
be credited agai nst the nortgage obligation in accordance with the
terms of the |oan docunents. . . .~ In any event, logic would
dictate that any borrower who pays interest over the course of the
proceedi ngs woul d be entitled to a credit for that paynent. Stat-
utes do not have to spell out every contingency. Courts are pre-
suned capabl e of applying a statute in a reasonabl e and equitable

manner w t hout be told how to do so. See Florida Dep’'t Hous. &

Rehab. Serv. v. Cox, 627 So.2d 1210, 1213 (Fla. 2d DCA

1993) (citations omtted), quashed in part on other grounds, 656

So.2d 902 (Fla. 1995); Scudder v. G eenbrier Condom nium Ass’n,

Inc., 663 So.2d 1362 (Fla. 4th DCA 1995).

Fourth, Tuttle' s conplains about the alleged inpropriety of a
sentence in the statute which, it admts, “did not make its way
into the order under review.” This sentence allows the nortgagee

to “take all appropriate steps to secure the prem ses during the

12



foreclosure action.” Tuttle' s likens this provision to a taking
w thout a bond. Since the trial court did not provide for this
action in its order, there is no reason why this Court should
address this provision.

“Statutes are presunptively valid and constitutional, and
wll be given effect if possible. Al doubts will be resolved in
favor of constitutionality. Acts of the Legislature are presuned
valid and an act will not be declared unconstitutional unless it
is determned to be invalid beyond a reasonable doubt.” A B. A

Indus., Inc. v. Pinellas Park, 366 So.2d 761, 762 (Fla.

1979) (citations omtted). This Court nust find the statute con-
stitutional if it can do so by applying ordinary | ogic and common

under st andi ng. Scudder, 663 So.2d at 1367; State v. Hodges, 614

So. 2d 653 (Fla. 5th DCA 1993).

Section 702.10(2) conveys a clear understanding of what is
required. It is not subject to nunmerous interpretations; as
Tuttle’'s admts, the legislative intent is clear.

The | egi slature need not define every word in
a statute to survive a vagueness chall enge.
It is nerely necessary for the legislature to
gi ve adequate notice of what conduct is pro-
hibited by the statute and to provide clarity
sufficient to avoid arbitrary and di scrim na-
tory enforcenent.
Cox, 627 So.2d at 1213 (citations omtted).
As illustrated, 8 702.10(2) is capable of proper construc-

tion. Tuttle' s admts the statute can be construed so as to over-

13



cone a due process challenge. It nonetheless urges the Court to
find the statute unconstitutional. This Court should not do so.

Wen the constitutionality of a statute is
assailed, if the statute is reasonably sus-
ceptible of two interpretations, by one of
which it would be unconstitutional and by the
other it would be valid, it is the duty of
the court to adopt that construction which
wll save the statute from constitutional
infirmty.

Leeman v. Florida, 357 So.2d 703 (Fla. 1978)(citations omtted).”

The | egi sl ature enacted 8§ 702.10(2) over four years ago. The fact
t hat there have been no constitutional challenges during that tinme
belies Tuttle’ s argunent that the statute is vague, anbi guous and
i ncapable of judicial interpretation. See Cox, 627 So.2d 1210
(court reversed trial court’s finding statute unconstitutionally
vague when there had been no chall enges for vagueness during the
15 years since enactnent and no attenpts to anend because of anbi -
guity). It certainly cannot be said this is because there have
been very few litigated foreclosures since 1993. Fla. Stat. 8§
702.10(2) is not unconstitutionally vague or anbi guous.

CONCLUSI ON

For the foregoing reasons and the reasons stated in the

initial brief, Appellees GEORGE R CAPLE and CAPLE ENTERPRI SES,

7/ Tuttle' s cites Shevin v. Int’l Investors, Inc., 353 So.2d 89
(Fla. 1977) for the proposition that “sloppy draftsmanshi p” can
reach a | evel where it denies due process. But the statute in that
case is not conparable to the statute at issue here, particularly
inits failure to rationally relate to the legislature s intended
pur pose.
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INC., respectfully request this Court to quash the Third
District’s decision, find Fla. Stat. 8 702.10(2) constitutional and
remand with directions that Tuttle' s be required to make the in-
terest paynents as ordered.
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