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STATEMENT OF THE CASE AND FACTS

On June 18, 1997, Deputy Bowing received information froma
fellow officer that Petitioner’s driver’s |license m ght have been
suspended. (R 17). Deputy Bowling "ran his driver’s license at
that time using the DHS through our dispatcher.”™ (R 17). Deputy
Bowing testified that when the dispatcher gets the nunber, she
runs it in the conputer banks which are maintained by the Florida
Depart ment of Hi ghway Safety and Mt or Vehicles (DHSW), D vision
of Driver’s Licenses (DDL). (R 19). Deputy Bow ing was notified by
hi s di spatcher that Petitioner’s |icense was suspended. (R 19).

About two hours later, Deputy Bowing observed Petitioner
driving and conducted a traffic stop based on the infornmation he
had received two hours earlier. (R 18). When he stopped
Petitioner, Deputy Bowing again "ran" Petitioner’s |license by
calling the nunber in to the dispatch operator. (R 19). He was
told a second tinme that Petitioner’s license was suspended.
(R 19). Based on the information provi ded by the DHSWV/ DDL, Deputy
Bowing arrested Petitioner for driving while his |icense was
suspended. (R 20). During the search incident to the arrest,
Deputy Bowl i ng found cocaine in Petitioner’s wallet. (R 20). The

State charged Petitioner with possession of cocaine.?

The record on appeal does not contain the Information filed
in the case, charging the Defendant. However, the court mnutes
for the notion hearing reflect that the Defendant was charged with
"Unl awf ul Possession of a Controlled Substance”. (R 2).
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Petitioner filed a notion to suppress the cocaine, clainng
that the arrest was unl awful because Petitioner’s |icense was not
suspended at the tine the officer stopped him (R 1). He alleged
that the search incident to that arrest was unlawful since there
was not a valid ground to arrest to begin with. (R 1).

At the hearing on the notion to suppress, Petitioner presented
evidence that his |icense had been reinstated prior to the arrest.
(R 25). He testified that after his arrest he went to the "Mtor
Vehi cl e bureau” to see why the conputer showed that his |icense was
suspended. (R 26). He stated that he was tol d by an exam ner that
it was an error -- "a conputer glitch" -- and that his |icense was
not suspended. (R 26, 30). The exam ner issued Petitioner another
license at that tinme. (R 26).

In his argunent, defense counsel argued that the trial court
should consider the Division of Driver’'s License to be a |aw
enforcenment entity because it was part of the Departnent of H ghway
Saf ety and Motor Vehicles -- which is al so the parent departnment to
the Florida H ghway Patrol. (R 30, 33). Counsel asked the trial
court to apply State v. Wiite, 660 So. 2d 664 (Fla. 1995) and grant
the notion to suppress. (R 31). The trial court granted the
nmotion in a witten order which specifically found that:

The information was supplied to the
arresting officer (a deputy sheriff)
by the Fl ori da Departnent of H ghway
Safety and Mdtor Vehicles. The

Fl ori da H ghway Patrol is a division
of that departnment and it has |aw
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(R 3).

(State .

enf orcenent powers.

G ven these facts, afailureto
suppress would vitiate the purpose
of the exclusionary rule set forth
in State v. Wiite, 660 So. 2d 664
(Fla. 1995).

The State appealed the order in the Fifth District Court

Appeal .

District

The appel l ate court hel d:

We disagree with the trial court
that the error in this case can be

attributed to police or | aw
enf orcenment personnel nerely because
t he Depart ment cont ai ns f our

di visions under the governor and
cabinet of Florida, one of which is
the Florida H ghway Patrol (a |aw
enf orcenment agency). The ot her
three divisions, The Division of
Driver’s Licenses, the D vision of
Mot or Vehicles and the Division of
Adm ni strative Servi ces, are
i ndependent fromone anot her as wel |
as the Florida H ghway Patrol. Each
has its own separate organizationa
structure and division director.
The erroneous information cane from
the Division of Driver’s License.
Persons working for that division
are not |aw enforcenent personnel
but rather are nore simlar to the
court enployees in Arizona v. Evans
(cite omtted).

Shadler, 714 So. 2d 662 (Fla. 5th DCA 1998).

Court

reversed the order granting the suppression

of

The

and

Petitioner sought reviewin this court based on conflict with State

V.

Wi t e,

supra p. 2.



SUMVARY OF ARGUNVENT

The Division of Driver Licenses (DDL), a division of the
Department of Hi ghway Safety and Mtor Vehicles (DHSMV), is the
agency responsi bl e for maintaining driver |icense records. The DDL
does not have | aw enforcenent powers and serves no | aw enfor cenent
function. The trial court erred when it granted the notion to
suppress based on its finding that the DDL enployees are |aw
enf orcenent enpl oyees sinply because the Florida H ghway Patrol, a
police agency, is also a division of the DHSW. Accordingly, the
appel l ate court correctly reversed the trial court’s order granting

the notion to suppress.



ARGUMENT
PO NT_ON REVI EW

THE DI STRI CT COURT CORRECTLY
REVERSED THE TRIAL COURT AFTER
DETERM NING THAT THE ERRONEQUS
COMPUTER | NFORMATI ON WAS PROVI DED BY
NON- LAW ENFORCEMENT PERSONNEL OF THE
DI VI SI ON OF DRI VER LI CENSES.

The Division of Driver Licenses (DDL) is one of four divisions
that nake up the Departnent of H ghway Safety and Mdtor Vehicles
(DHSMV). (Appendix A). The DHSW is one of the | argest agencies
in Florida state governnent. The DHSW answers to t he Governor and
t he Cabi net, and has an Executive Director who oversees the entire
agency. The four divisions are i ndependent -- each has a separate
organi zational structure and is supervised by separate division
directors. See generally, Fla.Adm n.Code R 15.1001-15.1006.

The DDL is responsible for issuing driver licenses and
mai ntaining records relating to their issuance, receiving and
accounting for all fees related to driver licenses, providing for
driver education testing, and Ilicensing and regulating al
comerci al driving schools. Fla.Adm n.Code R 15.1004(1). The DDL
al so supplies identification cards, provides for voter registration
and mai ntains records regarding voter registration, and conpiles
statistical data for the public and other State agencies. Section
97.057, Fla. Stat. (1997); Fla.Admn.Code R 15.1004(3)(c);

Fl a. Admi n. Code R 15.1004(5)(j).



Enpl oyees of the DDL are not sworn | aw enforcenent officers.
They include driver license exam ners, hearing officers, and at
| east one physician -- none of whom are | aw enforcenent personnel.
Sections 322.13, 322.2615(6)(b), 322.125, Fla. Stat. (1997). The
DDL does not have the authority to conduct crimnal investigations.
Conpare Fla. Adm n. Code R 15.1004 with 15.1003(2)(b)(6).

The DDL does have the authority to -- and the sole
responsibility for -- operating and managi ng a st atew de dat abase
on a specially-tailored conmputer system that was devel oped by
DHSMWV. (A-2). This database includes all of the information
generated by the DDL regarding the status of each and every
licensed driver in the State. The DDL keeps the database updated
based on the information received as to traffic tickets issued to
drivers and any court action taken against drivers. (A-2). It is
al so the DDL which reinstates driving privileges of those whose
driver license has been suspended or revoked. (A-2).

The Florida H ghway Patrol (FHP) is another one of the four
di vi si ons whi ch nmake up the DHSW. Unli ke the DDL, the FHP has no
control over the conputer database which is operated and nai nt ai ned
by DDL. While the FHP does issue traffic citations, both civil and
crimnal, any conputer docunentation of a resulting suspension is
the sole responsibility of the DDL.

The FHP enforces the traffic laws of the State of Florida,

while the DDL administers the |laws regulating the licensing of



drivers in the State of Florida. They are distinct and separate
di visions with di stinct and separate functions and responsibilities
-- one is a law enforcenent agency while the other is the sole
custodian of the driver |license database. The DDL feeds
information which it has collected and maintained to the FHP and
any ot her | aw enf or cenent agency whi ch seeks that information. The
FHP has no control over the conputer information regarding the
status of a person’s license to drive.

The Fifth District Court of Appeal recogni zed t he separate and
di stinct functions of each of these two divisions of the DHSW
The appel |l ate court |ikew se distingui shed between errors which are
generated by |aw enforcenent personnel and errors which are
comm tted by non-|law enforcenent personnel. The Fifth correctly
found that the DDL is a non-law enforcenment agency, and therefore
refused to apply the exclusionary rule by holding the police
of ficer responsible for DDL's erroneous information.

The United States Suprene Court made it clear that the
exclusionary rule is sinply not effective when the of fendi ng acti on
is not the fault of |aw enforcenent action. Arizona v. Evans, 514
US 1(1995). In Evans, the Court was faced with the questi on of
whether to nake |aw enforcenent officers responsible for the
erroneous i nformation provi ded by the court personnel who failed to
enter the correct information. Because the exclusionary rule is

supposed to act as a deterrent to future violations of the Fourth



Amendnent, the Court | ooked to see if the exclusionary rule would
effect, in any way, the future conduct of the court personnel who
comritted the error. The Court made three very inportant
determnations: first, that the exclusionary rule was designed to
deter police conduct, not m stakes by court enpl oyees; second, that
there is no evidence that court enployees ignore or subvert the
Fourt h Amendnent or ot herw se pronote | awl essness; third, "and nost
inportant, there is no basis for believing that application of the
exclusionary rule in these circunstances will have a significant
ef fect on court enpl oyees responsible for inform ng the police that
a warrant has been quashed."” |Id. at 14-15.

The Court pointed out that "[t]he exclusionary rul e operates
as ajudicially created renedy desi gned to saf eguard agai nst future
violations of the Fourth Amendnment rights through the rule’s
general deterrent effect." (enphasis added). 1d. at 10. The Court
di scussed its Leon decision and the analysis necessary when
determ ni ng whether to i nplenent the exclusionary rule. The Court
guot ed t he Leon opi nion:

Were the officer’s conduct is
obj ectively reasonable, "excluding
the evidence will not further the

ends of the exclusionary rule in any
appreci able way; for it is painfully

apparent that . . . the officer is
acting as a reasonabl e of fi cer woul d
and shoul d act in simlar
ci rcunst ance. Excl udi ng t he

evidence can in no way affect his
future conduct unless it is to nmake
himless wlling to do his duty."”
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(internal cites omtted)
United States v. Leon, 468 U. S. 897 at 919-920 (1984).

The Court determ ned that the exclusionary rule would have no
deterrent effect whatsoever on the conduct of the court enpl oyees.
Therefore, there was no need to apply the exclusionary rule. The
Court ultimately held that the officer was objectively reasonable
when he relied on the police conputer record, and it identified a
"categorical exceptionto the exclusionary rule for clerical errors
of court enployees”. 1d. at 15-16.

One year after the Evans decision, this court decided State v.
Wiite, 660 So. 2d 664 (Fla. 1995). In Wite, this court applied
the Evans rule of law to a situation in which the | aw enforcenent
officers were the ones who fed the erroneous information into the
conputer. Wen the conputer incorrectly showed that the def endant
had a pendi ng warrant for his arrest, he was arrested based on t hat
incorrect information. This court held that the |aw enforcenent
personnel were responsi ble for the incorrect information since they
had fail ed to cancel the warrant information after they had al ready
served the warrant several days before. Id.

It is clear, however, that this court’s hol ding was based on
the facts of the case which showed that it was clearly the
officers’ responsibility to notify the keeper of the conputer
records that they had already served the arrest warrant. They were

the only persons who coul d have put the correct information in the



conputer to show that the warrant was no |onger outstanding.
Because they were the ones who had the information but failed to
put it in the conputer pronptly, they were at fault. This court
did not allow the officers to benefit fromtheir own error.

In reaching that decision, this court applied the United
States Suprene Court’s Leon analysis to determ ne whether the

exclusionary rule would deter future carel essness or oversight.

Since there was one sole cause for the error -- "failure of the
police to maintain up-to-date and accurate conputer records” -- it
was proper to apply the exclusionary rule. 1d. at 667. This court

upheld the suppression of the evidence, stating clearly that
"[ s] uppressi on of evidence sei zed pursuant to police conputer error
wi |l encourage |aw enforcenent agencies to diligently maintain
accurate and current conputer records.”

The i nstant case, however, presents a distinctly different set
of facts. |In the case at bar, the incorrect conputer information
was not caused by any |aw enforcenent personnel. The civilian
non- sworn personnel of the D vision of Driver Licenses, for sone
reason, failed to enter the correct information into the state
license data bank -- that the Defendant’s |icense had been re-
instated. There was no failure on the part of any | aw enforcenent
person. The particular conputer information which was the basis of
the arrest inthis case was within the absolute control of the DDL.

VWile there are sone instances in which |aw enforcenent
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personnel control conputer information which can formthe basis of
an arrest, that was not the situation here. This was not a
situation in which the police agency which arrested soneone fail ed
to cancel the warrant. Nor was it a situation where a |aw
enforcenent agency issued a BOLO which they failed to pronptly
cancel . This case involved conputer information which no |aw
enf orcenent agency had any control over.

The Defendant’s suspension was clearly the result of either a
court’s ruling or an adm nistrative hearing relating to a drinking
and driving of fense. There was no | aw enf orcenent acti on connected
to his license suspension. Wen the Defendant failed to present
proof of conpletion of the court ordered al cohol treatnent course,
the DDL sent him a notice that his l|license would be cancel ed
i ndefinitely. (R 5). The Defendant ultimately presented the
necessary proof prior to the date he was advi sed to do so, and his
i cense should have been reinstated. (R 4, 7). For sone reason
that information was never entered into the DHSW conputer. But
that failure was not the fault of any | aw enforcenent personnel.

When Deputy Bowling correctly followed procedure for
det er m ni ng whet her soneone has a valid driver |icense, he received

information that the Defendant’s |icense was suspended. There was

no "collective know edge" to be inputed to Deputy Bow ing. In
fact, the Defendant hinself assumed that his |license was
reinstated. There was sinply an error -- a "conputer glitch" as
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counsel called it. But it was not the officer’s error.

The Defendant would have the courts apply the exclusionary
rul e sinply because one of the four divisions which fall under the
unbrella of the DHSMW/ is the H ghway Patrol. That is the sole
connection t hat t he Def endant can find bet ween t he
clerical/admnistrative duties of the DDL and the | aw enforcenent
communi ty. But that connection is so tenuous that it cannot
support the application of the exclusionary rule.

If courts hold |aw enforcenent agencies responsible for

clerical errors over which they have no control, there will be a
dangerous chilling effect on officers. They will hesitate to act
upon any conputer information for fear that they will be charged
with violating the Fourth Amendnent. Nor will it have any

deterrent effect on the DDL personnel who have no know edge of the
effect of the court’s ruling. |In short, applying the exclusionary
rule to the instant case will not acconplish any of the goals of
t he exclusionary rule.

The Fifth District Court recognized that the facts of the
instant case sinply did not call for the exclusionary rule’s
protection for the Defendant. The appellate court correctly
applied this court’s ruling in Wiite and the United States Suprene
Court’s ruling in Evans when it reversed the trial court’s order
granting the notion to suppress. Therefore, this court should

affirmthe Fifth District Court’s deci sion.
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CONCLUSI ON

Based on the argunments and authorities presented herein, the
State respectfully asks this court to uphold the decision of the
Fifth District Court of Appeal in all respects.
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