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PRELI M NARY STATEMENT

Ref erences in the brief to Petitioner shall refer to the
Cty of West Pal m Beach, Florida. References to Respondents
shall include the Board of Trustees of the Internal I|nprovenent
Trust Fund and the State of Florida Departnent of Environnmental
Protection. References to the Respondents’ Answer Brief are
designated (State Ans. Brief at ). References to the Am cus
Curiae, Attorney Ceneral Robert A Butterworth, Answer Brief are
designated (AG Ans. Brief at _ ). References to the Record are
designated (R ). References to the transcript of the hearing
on the Cross-Mdtions for Summary Judgnent hel d on Septenber 14,
1995 are designated (T. ). References to the Appendix are
designated (A __ ).

This will certify that the size and style of type used in
this brief is 12 point Courier New, a font that is not

proportionately spaced.



SUVMARY OF ARGUMENT

Changes in the public trust doctrine which occur over tinme
cannot operate to divest title which has previously vested.

The City has no ability, and the record before this Court
shows no intention, to fill submerged | ands at Pal m Har bor
Marina. Such ability is under the absolute control of the State
and Federal governnents.

Both the State and the Attorney General acknow edge that
construction of “wharfs” or “wharfing out” over navigable waters
constitute a pernmanent inprovenent under the Butler Act. The War
Departnent issued the Gty a permt to build five "tinber
wharfs." The Gty s construction of four wharfs and wharfing out
fromthe new bul khead line satisfy the title-vesting conditions
of the Butler Act.

| ndef easible title to Pal m Harbor Marina vested by operation
of law pursuant to the provisions of the Butler Act.

Not wi t hstandi ng the Attorney General’s untinely change in
position, a concession by the attorneys for the State does not
operate to vest such title.

Confirmng the City's title to Pal mHarbor Marina in its
entirety will not erode the public trust doctrine, wll not
endanger sovereignty subnmerged |ands and will not result in a
fl ood of disclainmer applications because of the decision in this

case.



ARGUMENT

The Public Trust Doctrine is Not Eroded by Confirm ng the
Vesting of Title that Occurred More Than 50 Years Ago

The State suggests that the "purposes of the public trust
evolve with changing tines fromconcerns with navigation to
concerns about conservation." (State Ans. Brief at 13.) This
suggestion may very well be true. It does not, however, have any
application to the case at bar. Such a fluid view of the public
trust doctrine overlooks the plain |anguage of the R parian
Rights Acts. Both the original act and the Butler Act are title-
vesting statutes. Once the conditions for vesting title have
been net, the public trust doctrine cannot operate to divest
title due to sone changi ng purpose in the public trust.

This Court expressly rejected an effort to weaken the title-

vesting provisions of the Butler Act in Holland v. Fort Pierce

Fi nancing & Const. Co. (Fla. 1946), where the Court said:

That appel | ee bul kheaded and filled in toward the
channel of the river is not denied. The proof shows
that anpl e space was |left for the purpose of navigation
and for the requirenents of commerce, and that the
paranmount authority of the federal governnment was
obtained for the construction of the inprovenent. The
appel | ee havi ng proceeded in accordance with the

requi renents of the Riparian Act of 1921, its title to
and possession of the | and so bul kheaded and filled in
becane as valid and indefeasible as that of its upland.

This Court again expressly rejected such an effort ten years

later in Trustees of the Internal |nprovenent Trust Fund v.

d aughton, 86 So.2d 775 (Fla. 1956), when the Court said:



Despite the | anguage of the Butler Bill that the grant
therein was made 'subject to any inalienable trust
under which the state holds all subnerged | ands and
water privileges within its boundaries,' this Court
knows, since everyone knows it, that the Butler Bil

has operated to divest the State of its sovereign |ands
just as effectively as though a grant thereof w thout
such a limtation had been nade to a riparian owner
(Enmphasi s added.)

The State argues that "[a]n expansive reading of the Butler
Act to include lands still subnerged coul d expose sovereign | ands
to expanded docks, additional dredging, or even filling, wthout
the protection of the constitutional public trust doctrine.”
(State Ans. Brief at 13.) The State further argues that if the
City gained the title it seeks, the Cty would have a "form of
owner ship which could give rise to expansion of the existing
marina or even to the filling in of the subnmerged | ands for nore
i ntensi ve devel opnent." |d.

Both argunents by the State are wi thout |egal or factual
support. Any future dredging, filling or other type of marina
expansion is within the conplete and absolute control of the
State and Federal governnments. Wthout getting the express
witten approval of other governnmental agencies, the Gty could
not do any of those things, nor is there any record indication
what soever that the City has any desire to do them

The City's Initial Brief contains extensive cites to the

regul ati ons which restrict expansion and fill. A decision by

this Court that confirnms the City's title to Pal mHarbor Marina



inits entirety will not result in the Cty having the unfettered
ability to expand the marina or fill in the subnerged | ands
bet ween the piers.

The State al so argues that under the GCty's interpretation
of the Butler Act, the legislature would lose its discretion to
change policy regarding |lands still under navigable waters.
(State Ans. Brief at 14.) Once again, the State confuses the
Legi slature's discretion to change policy with the title-vesting
provisions of the Butler Act. During the 100 years that the
Ri parian Rights Acts were in effect, the policy of the State of
Florida was to benefit comerce by encouraging riparian owners to
i nprove the | ands under water lying in front of their upland
tract(s) of land. |If riparian owners tinely conplied with the
statutes' conditions, title to the |lands under water vested. The
| egislature did not retain discretion to "divest" the riparian
owner of title at sone tinme in the future in order to acconplish
a different |egislative policy.

In 1957, the legislature exercised its discretion to change
policy regarding Florida s subnmerged | ands and repeal ed the
Butler Act. That exercise of discretion and the Act's repeal did
not affect the City's title to Pal mHarbor Marina which vested in

1948. See 8253.129, Fla. Stat.




1. The War Departnent Issued the City a Permt to Build Five

Ti mber Wharfs, Permanent |nprovenents Expressly Contenpl ated

by the Butl er Act

Quoting directly fromthe Butler Act, the State acknow edges
that the Act gives riparian owers the right to "build wharves"
into streans or waters of the bay or harbor as far as may be
necessary to affect the purpose described. (State Ans. Brief at
16-17.) The State then argues that in the context of the Butler
Act, "permanent inprovenents" are limted to "substanti al
structures."” (State Ans. Brief at 19.)

The State's argunent makes no sense. A functional wharf is
not limted to the actual "structure." To be functional, it
i ncludes the water surrounding the structure so that it can be
used for |oading and unl oading vessels. Significantly, both
Ri parian Rights Acts provide that the State "divests itself of
all right, title and interest to all |ands covered by water |ying
in front of any tract of land.”" If this were not the case, the
State's offer to riparian owners to "build wharfs" at their own
expense woul d contain no incentive to do so.

To conplete its argunent, the State clains that "dredgi ng"
the bottom | ands does not create a structure, by its nature is

not "permanent,"” and only by straining | anguage can be call ed
"continuous" with Petitioner's docks. 1d. At 20. The State's
argunent is flawed because the State insists on making

"dredgi ng," and dredging alone, the issue in this case.



The City has nmade it very clear that it seeks title to Palm
Har bor Marina, a 26 acre conmercial marina project constructed
over 50 years ago which includes a bul khead, fill, piers, finger
pi ers, and channels. The marina could not have been constructed
and could not continue to function w thout the "dredgi ng" of the
26 acre area. The "permanent inprovenents” on which the Cty
bases its title include all of those substantial structures
constructed by the City and the dredgi ng necessary to construct
t hem

Significantly, the State overl ooks the express | anguage used
by the War Departnent's engi neer, George Coslow, in describing
the nature of the project. M. Coslow said:

The work includes 5 tinber wharfs with the side finger piers

to create berths for small boats and with larger T-heads to

accommodat e | arger boats, all extending | akeward of the
established U S. bul khead |Iine but on an alignnment between

U S. pierhead points 42 and 46. (R 30)

The Gty built four wharfs over navigable waters. The Gty
"wharfed out" parcels of subnerged |and fromthe shore of | ands
the Gty owmmed. Sinply put, the Gty did precisely what the
State clains is necessary to vest title under the Butler Act.
Accordingly, the Cty's title to the entire 26 acres of Palm

Har bor Marina vested in 1948 when the permanent inprovenents were

conpl et e.



1. A Declaration by this Court that "Permanent |nprovenents”

i ncl ude Bul khead, Fill, Tinber Warfs, Finger Piers,

Channel s and Dredgi ng Essential to Construction of Such

| nprovenents Does Not Violate the Public Trust

Finally, the State argues that no Suprenme Court case treats
"dredged" | ands as pernmanently inproved so as to transfer title
under the Riparian Acts. (State Ans. Brief at 22.) Once again,
the State m sapprehends the request before this Court. The Gty
is not asking the Court to declare that the act of "dredging" 26
acres of subnerged | ands vested title in the Gty. The Gty is
very clearly seeking a declaration that the construction of a 26
acre marina which includes a 1380 foot bul khead, five acres of
fill, four tinber wharfs with 68 finger piers and two 200 foot
channels is a "permanent inprovenent” under the Butler Act, such
that title to the marina vested in the Gty when the inprovenent
was conpleted in 1948.

The State clainms that erosion of the public trust doctrine

began with Jacksonville Shipyards, Inc. v. Departnent of Nat.

Res., 466 So.2d 389 (Fla. 1st DCA 1985). (State Ans. Brief at
25.) The permanent inprovenents nmade by the riparian owner were
described by the district court as foll ows:

Prior to May 29, 1951, appellant nade certain
structural additions to the adjacent subnerged | ands
now i n question, including piers, docks, wharves, dry
docks, railroad trestles and dredging. The facts with
respect to the inprovenents actually situated on these
subnerged | ands as of May 29, 1951 are not at issue
here. 1d. at 391.



The Departnent of Natural Resources, based on the Board of
Trustees' vote, denied the shipyard owner's application for a
disclaimer fromthe State for the 17.3 acres of inprovenents.
Id. Interestingly, the State argued that title vested in the

upl and owner only if such owner had entirely "filled" the | ands

under water. 1d.
The district court reversed, finding that "filling in" is
not a condition precedent under the Butler Act. I|d. at 391. The

Court noted that the Butler Act provides in pertinent part that:

The grant herein made shall apply to and affect only
t hose subnerged | ands whi ch have been, or may be
hereafter, actually bul kheaded or filled in or
permanently inproved. 1d. (Enphasis added by the
Court)

The court also exam ned the history of the Act and this Court's

description of its purpose in Holland, supra. Id. The court

concl uded that:
The plain | anguage of the Butler Act provides for
acquisition of title of subnerged | ands by bul kheadi ng,
filling or permanently inproving. The DNR rule
purporting to require that the upland owner have filled
the subnmerged land in order for the owner to apply for
di sclaimer confirmng title, is in derogation of the
statute and therefore invalid. 1d. at 393.

The district court was not "eroding" the public trust
doctrine. Rather, the court was uphol ding the express | anguage
of the Butler Act which provides for acquisition of title to

subnerged | ands by bul kheading or filling in or permanently

I nprovi ng.



If this Court considers the nature of the inprovenent in the
Jacksonville case, i.e. a shipyard, the First District court's
concl usi on makes sense. The Butler Act was an act to benefit
comerce. The entire 17.3 acres of shipyard were designed to
acconplish the purpose of the act. Those 17 acres were the
"l ands under water" lying in front of the riparian owler's
upl ands into which the shipyard owner "built wharves into the
streans” as far as was necessary to affect the purpose descri bed.

To be functional, the shipyard includes subnerged | ands that
have been filled, subnerged | ands that are covered by piers and
subnerged | ands situated between the piers and the fill. Title to
all those lands was confirmed by the district court. [|d. At 393.
Under the sane analysis, the Cty's title to the entire 26 acres

of Pal m Har bor Mari na shoul d be confirned.

IV. Title to Pal mHarbor Marina Vested in 1948, not in 1995 by
Concessi on of Counsel for the State

The court bel ow, based on what it understood to be a
concession by the State, ruled that the Cty has title to the
"footprint" beneath its piers pursuant to the Butler Act. Gty

of West Pal m Beach v. Board of Trustees of Internal | nmprovenent

Trust Fund, 714 So.2d 1060 (Fla. 4th DCA 1998). The Attorney
CGeneral, in his parens patriae capacity, clains for the first
time in his amcus brief that the Cty does not even own the
"footprint." (AG Ans. Brief at 1.) Moreover, the Attorney

CGeneral takes the extrene position that the Gty did nothing

9



what soever in 1946 to vest title to Pal m Harbor Marina under the
Butler Act other than fill. [Id. at 10.

The Attorney Ceneral appeared in this matter in the court
below in his capacity as attorney for the Board of Trustees of
the Internal |nprovenent Trust Fund of the State of Florida.

(A.1; A 2) The Attorney General had two opportunities to argue
on behalf of the Board of Trustees that the City has no Butler
Act title and did not do so. The Attorney CGeneral may not now,
for the first time, take an inconsistent position before this
court by claimng that he is acting in a different capacity. See

generally Pal m Beach Co. v. Pal m Beach Estates et al., 148 So.

544 (Fla. 1933).

Assum ng, arguendo, that the Attorney Ceneral is a proper
am cus before this Court, the argunents he nakes are w t hout
merit. Initially, the Attorney Ceneral argues that concessions
by counsel for the Trustees cannot serve to convey sovereignty
subnmerged | ands. (AG Ans. Brief at 9.) Wile the State's
concession should certainly preclude the State fromarguing a
contrary position, the Cty's title does not arise by virtue of
concessions by counsel for the Trustees. The Cty's title to
Pal m Har bor Marina vested by operation of law fifty years ago by
virtue of the permanent inprovenents the Cty nmade pursuant to

the plain | anguage of the Butler Act.

10



V. The Attorney CGeneral Correctly Acknow edges that a "Warfs"
are Pernmanent | nprovenents under the Butler Act; Title to
Pal m Har bor Marina Includes the Water Around its Wharfs
The Attorney Ceneral also clains that "docks in a nunicipal

yacht basin, where individuals dock their personal pleasure

boats, is a far cry froma wharf constructed in aid of commerce."”

Id. at 13. The Attorney Ceneral then asks the question: "in the

context of an 1856 grant, are these docks the "wharves" nentioned

in the statute?" and answers the question in the negative. |d.

at 13- 14.

This Court has only to | ook at the War Departnent engineer's
description of the marina project to determ ne that the Attorney
CGeneral's conclusion is just sinply mstaken. First, there is
nothing in this record that supports the Attorney CGeneral's claim
that Pal m Harbor Marina is a mnunicipal yacht basin solely for
docki ng pl easure boats from Pal m Beach. What the engineer wote
i n reconmendi ng approval of the marina project was:

The proposed yacht basin and facilities will provide
much needed berthing space for |ocal boats operating at
Pal m Beach and West Pal m Beach, and al so for pleasure
craft using the Intracoastal Waterway channel. The
application is recomended for approval. (R 30)

Second, the War Departnent's engi neer exam ned the project
plans. He wote his own description of what the Cty was
pl anning to build. The engineer stated that:

The work includes 5 tinber wharfs with the side finger

piers to create berths for snmall boats and wth | arger
T-heads to accommodate | arger boats, all extending

11



| akeward of the established U S. bul khead Iine but on
an alignnent between U. S. pierhead points 42 and 46.

The Attorney Ceneral relies on a definition for "wharf"
contained in an 1857 dictionary authored by Noah Webster. 1d. at
14. There, "wharf" is defined as:

A perpendi cul ar bank or nound of tinber or stone and
earth raised on the shore of a harbor, river, canal &
or extending sone distance into the water for the
conveni ence of |ading and unl adi ng shi ps and ot her
vessels. 1d.

The City spent over $440,000 of its taxpayers’ noney to
build four "tinber wharfs," and the remai nder of Pal m Harbor
Marina. The Riparian Rights Acts of 1856 and 1921 encour aged
riparian owners to spend their own noney "to benefit commerce" so
that the State would not have to do so. Benefitting comrerce
i ncl uded bringing goods and buyers of goods to Florida. Palm
Har bor Marina, a commercial marina that facilitated berthing of
smal | boats, |arge boats and pl easure craft, acconplished the
pur pose expressly advanced by the Riparian Ri ghts Acts.

The Attorney Ceneral asks this Court to place a construction
on the Butler Act so restrictive that the only neans of vesting
title are to bul khead and fill. (AG Ans. Brief at 21.) This
unr easonabl e construction is not supported by the express
| anguage of the Butler Act. The Act states that the State of
Fl ori da:

divests itself of all right, title and interest to all

| ands covered by water lying in front of any tract of
land ...

12



as far as to the edge of the channel

giving themthe full right and privilege to build
wharves into streans or waters of the bay or harbor as
far as may be necessary to affect the purpose

descri bed,

Necessarily, building wharves into the streans contenpl at es
that there will be | ands covered by water surroundi ng such
wharves. Moreover, the title vesting | anguage is clear. Ful
title to "all |ands covered by water"” lying in front of any tract
of land will vest when such | ands are bul kheaded or filled or
permanently inproved. Ch. 8537, 81, Laws of Fla. (1921) Only
this reasonabl e construction of the Butler Act allows Pal m Harbor
Marina to function as a marina.

As a corporate citizen of Florida, the Cty shares the
concerns of the Attorney General and the State that a decision by
this Court not encourage a flood of disclainmer applications
seeki ng ownership of what remains of Florida's coastline and
ot her navigable waters. That is why the Cty is convinced that
the opinion it seeks fromthis Court will not result in the
outcone feared by the Attorney General and the State.

This case is not about dredging. The issue in this case is
not whet her "dredgi ng" constitutes a permanent inprovenent under
the Butler Act. The court bel ow was m staken when it franed the

issue in that fashion in its June, 1998 opinion. The earlier

August, 1997 opinion rendered by the court bel ow accurately

13



stated the issue as foll ows:

Rat her, the issue really appears to be whether all the
activities of the city in constructing a nunici pal
marina or boat basin including four substantial piers
in 1947 and 1948, and the dredgi ng of the boat basins
in between and surrounding the piers resulted in a

per manent i nprovenent so that title vested in
accordance with the Butler Act. (Enphasis added by the
court.)

City of West Pal mBeach v. Bd. O Trustees of the Internal | np.

Trust Fund, 22 FLWD2028(Fl a. 4th DCA Aug. 27, 1997). This
statenent of the issue gives recognition to the GCty's entire
marina project which is what the Butler Act requires.

This Court nmay render a very narrow opinion in this cause,
one that will protect sovereignty subnerged | ands general ly and
one that will protect the investnent nade by the City's taxpayers
in 1948, specifically. This Court may expressly opine that
dredgi ng al one does not vest title under the Butler Act. Rather,
dredging is only one elenent of a host of inprovenents necessary
for a marina to function. Title vests only when subnerged | ands
have been bul kheaded, filled in or "permanently inproved."
"Permanent|ly inproved” can be limted to the scope of the project
described in the War Departnent (or other appropriate permtting
agency) permt for the permanent inprovenents. |In the Cty's
case, title would have vested to the 26 acre marina project in
1948.

The Gty accepted the State's offer of title to subnerged

| ands on the condition that the Gty permanently inprove such

14



|ands at the City's expense. The City constructed Pal m Harbor
Marina, a 26 acre pernmanent inprovenent, at its taxpayers

expense in 1948. It is fundanentally unfair for the State to
renege on its offer nore than fifty years later. It is equally
unfair to apply today's principles of conservation to the Gty's
efforts and expenditures that occurred nore than 50 years ago
under a policy to benefit commerce. The City kept its part of the
bargain. It does no injustice to the public trust for the State
to keep its part of the bargain as well.

CONCLUSI ON

For the foregoing reasons, together with the reasons stated
inthe City's Initial Brief, this Court should reverse the Final
Judgnent entered bel ow and direct the Court to enter Final
Summary Judgnent in favor of the Gty thereby quieting fee sinple
title in and to the subject lands in the Cty of Wst Pal m Beach.
The State should further be ordered to issue a disclainer to the

Cty in accordance wth Section 253.129, Fla. Stat., thereby

confirmng title in the Gty of West Palm Beach in and to the

subj ect | ands.
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