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STATEMENT OF THE FACTS

The Statenent of the Facts offered by Ventura is replete with
unaut hori zed argunent, as well as incorrect and/or unsupported
"facts." Therefore, the State rejects that statenent and submts
the foll ow ng one:

An evidentiary hearing was held before the Honorable M chael
R Hutcheson, Circuit Judge for the Seventh Judicial Crcuit of
Florida, in and for Volusia County, on June 1, 1998. (R 324). It
was limted to matters relevant to issues "two through six" as
raised in the anended Rule 3.850 notion filed by Appellant, Peter
Ventura [hereinafter "Ventura"], on August 20, 1996. (R 328). The
defense presented 14 witnesses; the State presented two. (R 328,
639) .

Ventura's first witness was Natty Ventura, his ol der brother.
(R 342). Natty said that in January, 1988, he lived "[i]n Maywood,
I1linois,"” and also lived there in 1981. (R 342, 345). Although he
knew t hat Ventura had been arrested in Chicago in 1981, he clained
t hat he was not aware that Ventura was on trial in Florida in 1988.
(R 342, 345). Natty had no contact with Ventura after 1981, but
was available to testify on Ventura's behalf at that tinme. (R 343,
346). He said that the testinony given at the subject hearing was
the sanme as what he would have given in 1988. (R 343).

Natty and Ventura had worked "for a printing outfit," and the
two "woul d | eave that job and we woul d go to work cl eani ng furnaces
. . " from1976 until 1981. (R 343, 347). They did this to nmake
"a better life for our famlies . . .." (R 344). Natty described
both he and Ventura as "churchgoers” who "belonged to a choir" for
which Ventura "did a lot of solo work." (R 344). Ventura was a
church and YMCA "canp counselor." (R 344).

Natty said that he did not know of any "propensity for
vi ol ence"” which Ventura may have had. (R 344). Through "[t}he
Mennonite church,” Ventura did volunteer work for a "disaster
group.” (R 344). Once he worked in Puerto Rico after a hurricane.
(R 345). Ventura had "[c]lose ties with the famly." (R 345).
Nonet hel ess, Natty clained that he did not know about Ventura's
crimnal activities.! (R 346).

Natty's famly and Ventura's went to the same church. (R 348).
The famlies continued to see each other there after Ventura was
arrested on the instant charges in 1981. (R 348). Natty never nade
any effort to contact Ventura, although he was aware that his
brot her had made sonme contact with the famly. (R 349, 352).

Natty would not be surprised to learn that Ventura was
involved incrimnal activity during the time they worked toget her.
(R 349-350). However, he denied know ng about such activity. (R
350). He said that he did not want to know about any crim nal

Specifically, he did not know of Ventura's use of aliases or
of the bank scanms he was involved in. (R 349).
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activity his brother was involved in. (R 351).

Natty admtted that his notive for testifying was to get
Ventura off of death row (R 351). He said there was nothing
physi cal |y keeping himfromgoing to Floridato testify in 1988 and
adm tted know ng that Ventura had been arrested, although he denied
knowi ng that "he was on trial for his life." (R 352, 353). Natty
cl ai med that had he known that Ventura "was on trial for a nurder,
then I woul d have been down here." (R 353). Nonethel ess, on cross,
he adm tted that he knew t hat Ventura had been arrested for nurder,
and t hat despite having regul ar contact with Ventura's children, he
made no effort to try to find out where he was. (R 354).

Reverend Lester T. Hershey, a "retired mnister," had "served
in Chicago as a pastor from 1940 . . . for about 39 years."” (R
356). Ventura attended his church . . .." (R 357). He said the
Mennoni te Church had a 450 year history which "is basically any
angelic church,” although the belief is "different on sonme of the
doctrines.” (R 357). For exanple, "our young nen . . . take up the
consci entious objector status, rather than go to the arny." (R
357). He said Ventura "had . . . becane (sic) a CO" (R 357).

Rev. Hershey was not contacted about testifying for Ventura at
trial. (R 357). I f asked, he would have done so. Hi s hearing
testi nony was the sane as he would have given in 1988. (R 358).

Ventura was part of a "famly of 10 children.” (R 358). He
was the "[s]ixth child,"” and his parents "were very promnent in
our congregation . . . they were in the | eadership." (R 358). They
had cone "from Mexico to Texas and then up to Chicago." (R 358).
They had "sonme very hard tinmes the first years." (R 358).

Ventura, "was one of the youth that I worked with . . .." (R
358). Rev. Hershey described Ventura was "[a] very fine young boy.
Never did | find himin a fight . . .. He was always very
courteous and kind . . .." (R359). The reverend viewed Ventura as
"a very obedient son,"” who "did alot of . . . [e]rrands . . .." (R

359). "As a youth, he was nonviolent." (R 360). Ventura was 12
years old at this tine. (R 360).

Rev. Hershey saw Ventura in 1958 in Puerto Rico where he
wor ked i n a vol unteer project through the Mennonite Church. (R 359,
360). Ventura was 22. (R 360). Although such service was "not
required . . . some parents would expect it of their children." (R
362) .

Rev. Hershey agreed that "taking a human's (sic) being life
for noney would not be a proper act under a Mennonite teaching .

" (R 361). He admtted that declaring oneself to be a
conSC|ent|ous obj ector and then taking another human being's life
for noney "would be the ultimte hypocrisy."” (R 363).

Ventura next called his brother, Frank T. Ventura. (R 366).
Frank said that the last tine that he saw Ventura "prior to 1988"
was when they "were in a choir singing . . . [i]n Chicago." (R
366). He said that he was not contacted in 1988 about testifying
for Ventura, and that had be been, he was avail abl e and woul d have
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testified then as he did at the instant hearing. (R 366, 667).

Frank described his brother as "a carpenter, a singer . . .."
(R 367). He said that Ventura "did a | ot of work for the church

" and was hel pful to others "[within our famly . . .." (R 367,
368). Frank recalled nothing that would |l ead himto believe that
Ventura was violent, and he was shocked to hear that Ventura had
been charged with nmurder. (R 367, 368).

On cross, Frank admtted that he had "a hard time renmenberi ng
things nowat this point inny life." (R368). He has "Alzheinmer's
or whatever." (R 370).

Frank described Ventura as "a counsel or for sw mm ng, sports,
what ever,” who "won a lot of awards for swmmng." (R 371). He
was told that Ventura had been arrested for nmurder after the trial.
(R372). He lived "in the Chicago area" in 1988. (R 373).

Ventura's next wtness was his other brother, Frank. (R 374).
Frank M was the "oldest brother in the famly." (R 374). He
resided in Val Parezo, Indianain 1988 and was available to testify
on Ventura's behalf, but was not contacted for that purpose. (R
374). He had not seen Ventura since "a famly gathering in 1980."
(R 378). Hs hearing testinony was the sanme as what he woul d have
given in 1988. (R 374).

Frank M opined that "the nost inportant thing that | can tel
you is that Peter was nonviolent." (R 374). "[N] ever once .

did | ever see Peter fighting. So he is nonviolent." (R 375).

Ventura's church "believes strongly in nonviolence." (R 375).
Ventura had regi stered as "a consci enti ous objector” and "was very,
very active in our church.” (R375). He was President of the Latin
Youth for Christ, and "worked as a voluntary person in Puerto Rico

. . excuse ne, . . . in Denver, Colorado . . . through or (sic)
annonlte Church.” (R 375). Ventura was the only nenber of their
famly who part|C|pated in the voluntary service. (R 380).

Ventura brought in wood during the winter for an older
resident of the apartnment building where he and his famly |ived.
(R 376). He also fulfilled a Mexican cultural obligation by
escorting his sisters to and fromevents. (R 376-377). Frank M
opi ned that Ventura is "as solid a Christian today as he was before
he cane into the system" (R 377).

Ventura's wife told Frank M of Ventura's arrest for nurder in
1981. (R 380, 381). He also learned from Ventura's wife that
Ventura fled the jurisdiction of the courts when out on bond in
1981. (R 380). He clained that his brother left because "[h]is
attorney advised himto |l eave for "[a]bout two or three years." (R
381, 382). Ventura "just picked up and left" because he was under
"fear of his life." (R383). Frank M said that he "wouldn't have
done it . . .." (R 383).

Frank M and his siblings "are a very close famly." (R 387).
One of Frank M's brothers told hi mabout Ventura's involvenent in
bank fraud. (R 381). He was unaware of the aliases Ventura had
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used. (R 382).

He was al so aware that his brother awaited trial in Floridain
1987. (R384). He and the fam |y tal ked about Ventura's situation,
but "were afraid to nake contact” with Ventura. (R 381). They
chose not to attend trial because:

| was afraid of what could happen by people who were

alleged to be associated with him If Peter, in fact,

was franed, and people who were supposedly doing the

framng did not want wtnesses around, or people

contacting Peter, they could just sinply threaten us.

| had a wife and two children. So | was afraid. | know

that some of ny brothers and sisters were afraid. e

didn't know what the consequences were to be if we were

to cone.

We knew what he was accused of, and we felt that he was

certainly not involved. But the people who were invol ved

in the actual nurder would certainly not want the truth

to come out. That's how we reasoned.

(R 384, 385). So, they limted their support to "praying for him"
(R 381). Frank M specifically "chose not to" come down and
testify. (R 385). He felt that the rest of his famly nmade that
sane choice as "[t]hey were . . . very, very cautious. (R 385). He
remenber ed speaking to his brothers, Natty, John, and Danny in this
regard. (R 386). Natty knewthat Ventura was being tried for first
degree nurder in Florida. (R386). Frank M also discussed it with
his other brother, Frank. (R 386). \When pressed, Frank M said
that he could not say for certain about what the others thought,
but the reason he did not get involved at trial was because "I was
afraid." (R 386). On redirect, Ventura succeeded in getting Frank
M to state that if defense counsel had asked himto testify "not
as to guilt or innocence, but in the mtigation phase," he would

have been willing to do so. (R 392).



On cross, Frank M acknow edged that Ventura's daughter,
Debbie, testified at trial. (R 389). He said that Debbie "was
afraid,” but did it anyway. (R 389). He did not know that Debbie
had done so until "after the trial." (R 389).

After Ventura fled the jurisdiction of the courts, his wfe,
Goria, stayed in Maywod "for a while.” (R 387). Frank M "gave
her noney to help wwth the children . . . about three tines .

(R 388). The noney was for food and shelter. (R 388). Eventually,
Goria "got a job." (R 388).

When Ventura | eft, he abandoned his four children, who were in
the hone, as well as his wife. (R 388). Frank M reluctantly
admtted that if Ventura commtted the i nstant nurder, that was not
the action of "a responsible, Christian human being." (R 391).
"[ NNonviol ent Christians do not take lives." (R 391).

Ventura's next wtness was his younger sister, Teresa
Her nandez. (R 395, 403). 1In 1988, Ms. Hernandez lived in Maywood,
“"[r]ight out of the city suburb.” (R 395). She was not contacted
and asked to testify in 1988. (R 395-396). Had she been cont act ed,
she woul d have done so. (R 396). She was not in fear to cone to
Florida and testify for her brother, and any testinony woul d have
been the same as that given at the hearing. (R 396).

Ms. Hernandez said that Ventura "took care of ne . . . always
protected us." (R 396). She knew nothing of any tendency for
violence. (R 396). She described Ventura as a "[v]ery good
Christian brother who took us swimmng, took us on retreats, took
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us to Mennonite conferences." (R 396-397).

She opined that Ventura continued "to follow the Mennonite
beliefs into adul thood" and never abandoned themto her know edge.
(R 397). M. Hernandez referenced Ventura's "volunteer work. He
took care of summer canp. He was teaching, swmmng," and "[h]e
hel ped provide for our high school, which we had to have tuition
paid." (R 397). Nunerous pictures of Ventura doing "good deeds"
were introduced into evidence through her testinony. (R 399-401).
She also referenced Ventura's singing in the church choir, and
called hima "good provider to his famly" who "taught ne how to
budget . . . and help pay for the younger children in our famly."
(R 401). Ms. Hernandez "love[s] himdearly." (R 401).

On cross, it was established that Ms. Hernandez | ast "shared
gquarters” with Ventura in "1961." (R 403). She affirnmed that she
and her siblings "had a good famly upbringing." (R 403). Their
parents provided them with food, clothing, shelter, religious
beliefs, and taught them to treat others wth kindness and
conpassion. (R 403). They all cane froma good famly, received a
Christian upbringing, and knew that nmurder was wong. (R 412).
None of Ventura's siblings have ever been in any sort of trouble
like Ventura. (R 412).

Ms. Hernandez did not know of the aliases Ventura used. (R
411). Nei ther did she know that he had been involved in bank
fraud. (R 411).

Ms. Hernandez | earned that Ventura had been arrested for first

Xi



degree murder in Chicago by reading it in the newspaper. (R 405).
Thi s was di scussed by Ventura's siblings who "got together to pray

(R 405). She also learned that he had fled the
jurisdiction of the court after bonding out of jail. (R 409). She
continued to have contact with Ventura's famly after he left. (R
410) . After Ventura's exit, his famly was "[p]robably” on
wel fare, but the siblings "hel ped" themas well. (R 410).

She was not aware of any business that Ventura coul d possibly
have had in Volusia County. (R 409). He worked "[i]n the city"
doing building "[c]onstruction.” (R 409).

Ester Garay, another of Ventura's sisters lived "in Western
Springs, Illinois" in 1988. (R 413). M. Garay was "five or six
years" younger than Ventura, and the last tinme that she resided
with himwas "around 1966." (R 417). She was not contacted by
Ventura's defense, but would have been willing to testify as to
mtigation matters had she been so contacted. (R 413-414).

Ms. Garay said that Ventura "is a very dear brother. He's
very creative. He was a role nodel,"” and was "a nentor for nme as
| was growmng up." (R 414). He held "leadership positions in ny
church in ny hone and in ny personal life." (R 414). She, too, was
i nvol ved in the church choir with Ventura. (R 419). She expressed
her belief that her brother's "life should be saved.” (R 414).

Ms. Garay said that she knew of no propensity for violence.
(R 414). She described Ventura as "kind and supportive." (R 414).
She referenced his athletic ability as "a very good sw mer," and
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noted that "he received many awards for his swmnng." (R 414). He
was a youth | eader at church. (R 415).

The fenmales "were not allowed to go out very nmuch," but
Ventura "took us out." (R 415). In their famly, brothers were
expected to help sisters. (R 419-420). He showed his sisters "how
to enjoy the city . . .." (R 415). M. CGaray testified that her
famly provided her, and her siblings, "a good upbringing." (R
419). They were taught right fromwong. (R 419).

Ms. Garay was unaware of any crimnal involvenent on Ventura's
behal f. (R 415). She knew about Ventura's arrest in 1981 - she was
told by "[o]ne of the famly nenbers . . .." (R 420). Later, she
| earned what the charge was, and still later, she |learned that he
was out on bond. (R 420-421). However, she deni ed knowi ng t hat her
brother had fled the jurisdiction of the authorities. (R 421).

Ms. Garay said that she had no discussion with her brothers
about being afraid to go to Florida and testify for Ventura. (R
421). She said: "They asked if we would cone down, and we said
that, yes, we would conme down and testify to what we knew, yeah
But | didn'"t -- no, | didn't talk to themabout it." (R 421).

She said that she supposed that her brother could have done
"sone of that," but said that she did not believe that he had. (R
422). She conceded that if he "had been involved in planning and
carrying out a calculated nmurder for hire, that . . . totally
violated all of his Mennonite beliefs." (R 422).

Ms. Garay did not specifically remenber if she was aware that
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her brother was in Florida awaiting trial in 1987, however, she
nost likely knewit, if other nmenbers of the famly did. (R 423).
Such news would "have been a pretty big deal in the Ventura
househol d, or extended famly . . .." (R 423).
Ms. Garay visited her brother "about five or six years ago .
after the trial." (R 423). However, she never contacted him
or attenpted to, when he was in jail awaiting trial. (R 423-424).
Ms. Garay testified that had Ventura wanted to contact her, he well
knew how to do so. (R 424, 425).

Ms. Garay "love[s] ny brother,” and thinks "he is just a
wonderful person to be with." (R 416). He hel ped provide the
tuition for the "younger group of us" to attend private school, as
the famly was "very poor." (R 416).

Brot her Danny Ventura testified next. (R 426). He was
residing "[a]round Chicago"” in 1988. (R 426). He was available to
testify had Ventura's attorney contacted him and he would have
been willing to do cone to Florida and testify for him (R 426).
Had he done so, his testinony woul d have been the sanme as he gave
at the evidentiary hearing. (R 427).

Ventura was "a caring person and very involved in the
community, church, youth groups.” (R 429). "[H e was an athlete

a swmer, . . . a canp counselor . . .." (R 429). Danny
"patterned sone of ny activities after him sw nmng, getting
i nvol ved with youth groups . . .." (R 429). He also credited his
"involvenrent . . . wth singing" to Ventura who "was a soloist."
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(R 431, 432). He was not aware of any type of violent behavior on
Ventura's part. (R 429). Danny is "[a]t |east 10 years" ol der than
Ventura, and so, he had | ess contact with Ventura than wi th ot her
siblings. (R 435).

This brother testified that when Ventura was arrested in 1981,
three of his four children were on their own. (R 430-421). They
were "not young children, and they were taking care of thenselves."
(R 431). Ventura is no longer married. (R 436).

Danny first |earned that Ventura was arrested from his
br ot her, Natty. (R 438). Having "trained inmates 1in the
correctional systemin Illinois,” Danny contacted soneone at an
institution and asked him to find out the particulars on his
brother's arrest. (R 438-439). Danny was told that Ventura was in
"[f]or nmurder"” and | earned that he "absconded" by "reading that in
t he newspaper." (R 439, 441). He thought it "unusual" that Ventura
had fl ed rather than face the charges against him (R 442). He did
not know that Ventura was using an alias. (R 442-443). He had no
contact wth Ventura subsequent to his rearrest, and Ventura did
not attenpt to contact him (R 442, 448). Danny nmade no efforts to
contact Ventura or offer assistance at his trial. (R 448).

Danny said that he woul d never believe that Ventura conmtted
first degree nmurder. (R 445). However, he knew of no business
Ventura had in Volusia County in 1981. (R 445). Ventura was in
construction "[i]n the Chicago area." (R 445). Danny wel |l knew
that his brother was awaiting trial in Florida in 1987. (R 446).
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In fact, "everybody found out at the sane tine . . . [Db]ecause it
appeared in the newspaper.”" (R 440). 1t was Danny's under st andi ng
that everybody in the famly knew that Ventura was in jail for
first degree nurder. (R 440-441). Danny did not post Ventura's
bond and did not know who did. (R 441).

Court reporter, Janette Mtchell, testified for Ventura. (R
459). She devel oped a romantic relationship with Ventura, conveyi ng
those feelings to himin letters wittento himin prison. (R 465).
She wote and visited Ventura there. (R 463).

Ms. Mtchell was the court reporter in the trial of
Codef endant Jerry Wight. (R 459). She "had read two statenents
from nei ghbors"” who "were witnesses in Jerry Wight's trial."” (R
462). She "asked Ray Cass why he had not called themas w tnesses
in Peter's trial." (R 463). According to Ms. Mtchell, M. Cass
responded: "I am so overworked, and |'m working on so many nurder
cases, and so much information has conme in that | don't know what
information is in each file." (R 463).

Ventura then called Lieutenant David Hudson of the Vol usia
County Sheriff's Ofice. (R 466). He had investigated Ventura's
case, "along wth Investigator Bernard Busher." (R 466-467). Lt.
Hudson intervi ewed Codefendant McDonald "[a] nunber of tinmes." (R
467). MDonald wote Lt. Hudson "a letter." (R 468).

I n exchange for testifying against Ventura, MDonald was to
receive the followi ng benefit: Lt. Hudson would "go in front of
his parol comm ssion and advise them of the assistance that he
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provided" in Ventura' s case. (R 468). This would occur after
McDonald "did his federal tinme." (R 468). Also, "[t]here would be
no federal charges in reference to the homicide."?2 (R 470). Lt.
Hudson never spoke to the parol board on McDonal d' s behal f; neither
did he have any correspondence with the federal officials and was
aware of no one who did. (R 470).

McDonal d becane a fugitive when he failed to report for
federal charges that had nothing to do with the instant case. (R
473). MDonald wote Lt. Hudson a letter stating that if the State
wanted his testinony against Ventura, "it's going to be two for
one." (R 473). That letter was introduced into evidence at the
heari ng, over the State’ s "best evidence" objection. (R 473-475).

McDonald did not turn hinself in, but was apprehended when a
call he made to Lt. Hudson was traced to a hotel in Atlanta, and "a
marshall . . . arrested him when he was talking to me on the
phone." (R 476). He was arrested "against his will,"” and the deal
McDonal d had proposed was not nade. (R 477). |In fact, MDonald's
federal charges were not dismssed; "he did federal tinme." (R 477).
He never received what he was asking for in exchange for turning
himself in and testifying against Ventura. (R 478).

The defense next called retired Deputy Edward Carroll. (R

479) . He had been enployed with the Volusia County Sheriff's

There were "sone conversations" about an effort to get
McDonald "located in a prison . . . closer to his hone, if he did
receive prison tinme on the federal charge." (R 471).
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Ofice "[f]rom1970 to 1995." (R 480). Deputy Carroll responded to
the crime scene and "was in charge of the investigation.” (R 480).
Def ense counsel asked the trial court "to take judicial notice
of these witnesses' statenents that were given at the Wight trial
(R 484). The State's objection to the attenpt "to
i ntroduce the testinony in the Wight trial through a w tness who
didn't give that testinony at the Wight trial" was sustained. (R
484). Defense counsel argued that he was "not offering it for the
truth,” but "would like the court to take judicial notice of the
trial which you presided at and the testinony that was given." (R
485). He asserted that sane was relevant to the claimthat Trial
Counsel Cass "didn't wuse this critical testinony which is
i neffective assistance.” (R 485).

Deputy Carroll was also asked about a report he had witten
after "the C enente hom cide" but before Ventura's trial. (R 487
488). The information <contained in that report "was non
substantiated."” (R 487). However, "[t]he talk was that two
hom cides were commtted, and there were going to be two nore
killings. . .." (R487). The appearance of C enente's nanme on the
report was "not an indication . . . or a prediction that C enente
was going to be killed." (R 488).

The deputy said that he took a statenent indicating that the
vehicle in which the victinms body was found "was seen at the
victims hone at 4:15 the day of the murder."” (R 489). Thereupon,
counsel renewed his effort to have the court take judicial notice
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of the testinony at the Wight trial. (R 489).

" m asking the court at this time to acknow edge . . .

that M. MDonald at the trial of M. Ventura stated the

killing which he sat down the road fromoccurred at one

o'clock, and at a different time he said 1:30, and one

time he said between 1:00 and 2: 00.

(R 490). The judge agreed to take up the issue of judicial notice
of the transcript "later." (R 491).

Deputy Carroll investigated all of the l|leads provided in
reference to the murder of M. Cenente. (R493). Included was the
allegation that M. Cenente's nurder was sonehow tied into the
murder of Marshall Cromm (R 493). No connection was found. (R
493). Neither did they find evidence to corroborate the statenent
fromthe nei ghbor who clainmed to have seen the victinls vehicle at
his home at 4:30. (R 493).

When the vehicle was found at the crinme scene, "the key was
on." (R494). "There was a noise . . .." (R 494). Deputy Carrol
may have touched the vehicle and found it warm (R 494).

The deputy did not recall interviewing Mercedes Sylvia
Magragan. (R 495). He did, however, interview Cerald and Sharon
Smth. (R 495). These persons had nmade the statenents regarding
the vehicle being at the victims hone. (R 496).

Attorney Ray Stark was an Assistant State Attorney involved in
Ventura's prosecution, and, to a | esser extent, the prosecution of
Codef endant Wight. (R 497, 498). He was involved "basically
because there was a wire involved." (R 499). He was in the case
"from1981 . . . until 1988." (R 499).
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As viewed by M. Stark, Codefendant MDonal d "becane the star
W tness after a while . . .." (R 500). His statenent had first
been taken in Atlanta, CGeorgia. (R 500). MDonald "was sentenced
in federal court," becane a fugitive, and in 1987 was "back in
custody." (R 501).

Defense counsel alleged that MDonald had "changed his
testinony drastically after giving the first statenment to M. Stark
in 1982 or 1983. (R 501). The change apparently involved "was he
present at the nmurder scene, or did he get a call to tell himthe
| ocation.” (R 501). Gting the 16 years that had el apsed since
the first statenent, and the 10 or 11 after the second, the w tness
said: "I can't say specifically . . .." (R 502).

In an attenpt to refresh the witness's recollection, a letter
dated October 31, 1988 to Louis Glvin was showmn him (R 503).
M. Stark identified his signature on the letter and recalled
witing it. (R 503). Several other letters were also shown to,
and identified by, the witness. (R 503). These included:

1. Oct ober 5, 1997 letter from Anton Val uckas;

2. January 20, 1988 letter from M. Gossman, an Assi stant
U S. Attorney involved in prosecuting MDonal d;

3. Decenber 19, 1986 letter to M. Grossman from M. Stark
"giving a synopsis of what took place in the case;"

4. March 6, 1987 letter from M. G ossnan;

5. Septenber 25, 1987 letter "probably after the charges
against M. Wight were dismssed by the court and it took an
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appeal . "
(R 503). The letters were received into evidence wthout
objection. (R 504).

M. Stark also identified a letter witten by MDonald in
"1988 or late 1988." (R 505). M. Stark said that he agreed to
"contact the court and let the court know what he [MDonal d] had
done, his testinony here, and if need be . . . testify . . . before
a federal judge, but | was never called to testify." (R 506). He
al so agreed to address the parol board on MDonal d's behal f, but
"was never notified." (R506). He denied telling McDonald that if
he had to do federal tinme, he would try "to get himin a prison
close to his hone." (R 506). However, he did wite a letter
asking that consideration be given to dropping the bond junping
charges against MDonald in exchange for his testinony against
Ventura. (R 508). The addressee agreed to do so "as long as he
gave truthful testinmony."” (R 508).

Col | ateral Counsel said that at trial, MDonal d indicated that
he had received no benefit whatsoever for his testinony. (R 509).
Due to the passage of tinme, M. Stark could not recall that.
Nei t her could he recall whether he had attenpted to advise the
court of the dism ssal of the bond junping charges. (R 509).

Counsel asked if M. Stark turned the three pre-trial letters
over to Attorney Cass. (R 510). M. Stark could not recall, but
stated "M . Cass had access to the file." (R 510). He added: "W
had an open file policy at the tine as far as discovery.
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[T]he file was accessible except for ny own personal notes."” (R
510). The defense would "go through the file and see what they
want ed and nake a copy of whatever they wanted. Then they would
give us the file back.”" (R516). To M. Stark's recollection, the
letters had not been renpbved fromthe file at any tine.® (R 516).
During the discovery process, only "a couple pieces of
correspondence” were in existence, "[c]ertainly not anything past
Septenber of . . . '87 . . .." (R 516).

The witness could not recall whether he had verbally told M.
Cass about the agreenent not to pursue bond j unpi ng char ges agai nst
McDonald. (R 511). WM. Stark agreed that if the defense did not
have the information regarding the benefit to McDonald "it could
possi bl e (sic) hanper what he was doing." (R 512).

On cross, it was established that "[t] here were no guar ant ees.

We never had any guarantees. W . . . didn't have any control
what soever over the federal governnent . . .." (R 513). He added:
| wasn't aware of any reduction of his sentence. | know

that they did not pursue the bond junping charges. But
that's not unusual, because that's a relatively m nor
charge. They just didn't pursue that charge. He already
had 15 years of sentence --."

(R 513). MDonald "did not turn hinself in." (R 514).
The State's agreenment with MDonald was that "I would make

known to the federal court what he didin Florida, if he agreed to

{1]f it was in the file, . . . he would have access to it.
. . . As far [as] | knowit was in the file . . .. They were all
inthe file." (R 517).
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testify." (R 515). There was no promse that by so doing,
McDonal d woul d recei ve any benefit. (R 515). M. Stark woul d have
testified at any parol proceeding "one way or another
anyway." (R 515). He was never called upon to testify at any
parol proceeding. (R 515).

Ventura's next witness was Gene Johnson, an investigator "for
a local law firm" (R 519). He "investigated the Peter Ventura
case" as an enployee of "an outfit called Investigative Research,
Inc." (R519). He was "retained . . . to investigate the case for
the codefendant,” Jerry Wight. (R 519, 520).

M. Johnson investigated the "simlarities between the
Clenmente nurder and that hom cide in DeLand" involving Mrshall
Cromm (R 520-521). Over the State's continui ng hearsay obj ecti on,
he also said that he spoke with a person who "advised that the
pi ckup truck in which the deceased was found was at the hone sone
time that evening." (R 523, 525). Later, after being shown
docunents, M. Johnson said the witness told himthat the truck was
seen "in front of the Clenmente residence at 4:15 p.m" (R 526). He
also "did extensive investigations into the background of M.
McDonal d." (R 527). He | earned that MDonald "was involved in
several crimes of a federal nature in Chicago." (R 527).

M. Johnson also clainmed to have interviewed Attorney Cass.
(R 527). Allegedly, M. Cass

said that he had very little investigative assistance,

and also that he had, . . . three or four nurder cases

back to back in that trial period. He was having
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difficulty renenbering which wtnesses went to which
speci fic nurder case.

(R 528). He added: "I was able to tell himprobably nore than he
was able to tell ne, to express his feelings on MDonald .
(R 528). He had no knowl edge of any concern on M. Cass's part
"for his safety based on the outcone of Ventura's trial." (R 529).
Despite M. Johnson's efforts, M. Wight was convicted. (R
530). Alleged wtness Sharon Smth told M. Johnson: "It's 4:15
and Bob's truck is in the driveway. | wonder what he's doi ng hone
at this tine of day." (R 530, 531). Although he testified that he
read the transcripts fromthe Ventura trial, he did not recall the
testinmony during Ventura's trial "froman actual enpl oyee who sai d,
no, that was my truck. | drove it. He borrowed it that day." (R
531-532). M. Smith had "said it's Chip's truck." (R 532). M.
Johnson did not know to whom M. Smth referred. (R 532).
Regardi ng the statenent that a black linowwth Illinois plates
had asked directions on the norning of the murder, M. Johnson
| ear ned absol utely nothing nore about the vehicle in sone 16 to 18
mont hs of investigation. (R 532-533). He opined that there was
circunstantial evidence in the formof simlarities between the
murders of M. Cromm and M. Cenente: "[T]he deceased knew one
anot her. They were both involved in drug trafficking. They |ived
a short distance fromthe St. Johns River. They were killed within
t hree days of one another.” (R 533). He had no comment on the many

dissimlarities the prosecutor recounted. (R 533-534).
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Trial Counsel, Ray Cass, was Ventura's next witness. (R 537).
M. Cass was Chief of the Capital Division of the Public Defender's
Ofice from"[al]bout "88 . . . through "93." (R 538). He becane
a capital litigator in 1983. (R 538). At the tinme of Ventura's
1988 trial, M. Cass did "[o]nly death penalty cases.” (R 539).
He was handling "between four and five . . . simltaneous
representation.” (R 530).

M. Cass was concerned that he "had too nmuch work with not
enough resources.” (R 540). He felt his ability was "decreased."
(R 540). "[I]t affected ny focus . . .." (R 540). Al though he
"had an investigator," the man had health problens and "wasn't
really active. He couldn't get nmuch done with it" [Ventura's
case]. (R 540). So, M. Cass investigated, utilizing discovery

and going to ook at the crine scene. (R 541). He took "a nunber

of depositions" to ascertain the relevant facts. (R 577). He
"probably . . . did sone other investigation, "but could not"
recall specifically what it was. . . ny recollection is not al

that clear as to exactly what | did." (R 543). H s investigation
i ncluded "expand[ing] on . . . the discovery itself." (R 545).
Based upon a letter witten by Ventura in March, 1987, M. Cass was
rem nded that he did, afterall, have an active investigator assist
himin Ventura's case.* (R 581). However, M. Cass could not say

what that investigator did, or did not do, because CCR had given

“On cross, Ventura hinself admitted having seen M. Cass's
investigator "three tinmes." (R 617).
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hi mno access to his trial file. (R581). He also agreed that al
publ i c defenders want nore resources to investigate their cases. (R
586). He admitted that it was not unusual for a single attorney to
have five nmurder cases to try at the sanme tine. (R 586).

M. Cass was not "a spring chicken trying this case,” he had
"been at this for a nunber of years." (R 587). He did the best he
could for Ventura. (R 587).

M. Cass coul d renmenber not hi ng about how McDonal d' s testi nony
inplicated Ventura. (R547). Neither could he renenber what he did
to try to attack MDonald's credibility. (R 547). He could not
remenber if he knew whet her McDonal d received any kind of benefit
for his testinmony. (R 547). He did seemto recall that MDonal d
said he had not gotten any benefits at trial, "[bJut | didn't
believe him" (R 547-548). M. Cass "was unaware of any
communi cati ons between the state and the federal prosecutors .

"b] ecause | would have liked to ask M. MDonal d about that
[f]or inpeachnent." (R 549).

M. Cass was not aware of the Smths and their alleged claim
that they had seen a vehicle |like the one at the crinme scene at the
victims home at 4:15 p.m (R 545). Neither had he heard about a
vehicle in M. Cenente's nei ghborhood asking for directions to his
home, or of any connection between the Cromm nurder and M.
Clenmente's murder. (R 549-550). However, he had "been nade aware
of ahit list," although he never actually sawit "until well after
the trial." (R 550). Further, he "did talk to an investigator"
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about it. (R 589). From M. Cass's experience, that potenti al
evi dence appeared to have "a big problem"” (R 590). Further, he
had no one who could even say that the docunent "was, in fact, a
hit list." (R 590).

At one point, M. Cass "filed a notion to w thdraw on the
basis of the Atkins case." (R 553). M. Cass believed that M.
Atkins was going to be a wtness at Ventura's trial. (R 553-554).

The guilt phase theory of defense was "[r] easonabl e doubt."
(R 554). He discussed the defense strategy with Ventura prior to
trial, and "I did get sone input, yes." (R575). M. Cass advised
Ventura "not to testify," however, he could not renenber the reason
for that recomrendation. (R 554).

In preparation for the penalty phase, M. Cass "talked to M.
Ventura to find out who | could get" for mtigation. (R 555). He
asked Ventura who he wanted for mtigation wtnesses and contact ed
t hose persons. (R 582). M. Cass wound up with two witnesses. (R
555). He "didn't know his [Ventura's] famly," although he
believed that he nade attenpts to contact them (R 555). These
attenpts were based on "whatever |ead he gave ne." (R 555). M.
Cass could not renmenber if he had conferred with any of Ventura's
famly menbers prior to the penalty phase. (R 556).

M. Cass discussed Ventura's background "wth him" (R 556).
"It seened fairly innocuous to ne. He seened to be a hard working
man." (R 556). He could not recall whether he called Ventura's
daught er, Deborah, at penalty phase, but seened to renenber calling
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a prison chaplain. (R 556-557).

However, M. Cass recalled that when the prison chapl ai n began
to testify about what other people thought of Ventura and how t hey
were benefiting fromhim a hearsay objection was made. (R 557).
He did not argue that hearsay is perm ssible at penalty phase. (R
557). He opined that "I was in error." (R 559).

M. Cass agreed with defense counsel that not calling any
other famly nenbers at penalty phase was not strategy. (R 559).
He sinply "didn't have them" (R 559). He was not sure that he
even knew that Ventura "had a large famly." (R 559).

Regarding M. Cass's decision to disclose Ventura's prior
record during voir dire, M. Cass said that it was not a strategy
i ssue, and was sonething he should not have done, although the
deci sion that Ventura would not testify had not been nmade at that
point. (R561). Later, on cross, he changed his position, agreeing
that a question of prior record to prospective jurors was SO
unusual , he nmust have given it considerable thought. (R 587). He
testified: "It could very well have been" a strategic choice. (R
587-588). Onredirect, he affirnmed that testinony, stating that he
has used that strategy before, and it proved to be "sound and
effective strategy” in "a couple of cases.”" (R 594-595). M. Cass
said he decided to nention Ventura's prior record because he was
"considering the possibility of it comng in." (R 596).

Regarding his failure to renove sone jurors, M. Cass said it
"was probably an error . . .." (R 562). However, he could not
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remenber the jurors identified -- Kirby and Purdy -- and was
answeri ng based on having read in the Rule 3.850 notion that these
jurors said that knowing Ventura had a felony record would
prejudi ce them (R 562-563). The prosecutor objected, pointing out
that "[t]hose weren't the only questions asked of those
i ndividuals. They were rehabilitated in some manner." (R 563).
He also objected to CCR having taken M. Cass's file away years
earlier, bringing himto testify that he can not renenber what
happened, and then |eading him to respond to carefully phrased
guestions in a manner thought to benefit Ventura. (R 564-565).
M. Cass testified that he specifically discussed the potenti al
jurors with Ventura to get his "input" and "feeling about that
juror." (R 574-575).

CCR next sought to get M. Cass to confess error in not
objecting to certain testinony as hearsay. (R 565-568). M. Cass
was reluctant to respond generally and rem nded def ense counsel : "I
never had the record of the trial in this mtter." (R 569).
Def ense counsel then asked why M. Cass failed to object when
Wt ness Burger testified "about the defendant's collateral crines.”
(R 570). The State objected on the basis that the issue was not
bei ng put before M. Cass in "the context of the entire trial.” (R
570). M. Cass eventually said that it was error for himto |let
that testinony in without seeking to bar it on hearsay grounds. (R
571-572). However, on cross, it was established that M. Cass did
not know what collateral crinme evidence was being referred to. (R
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577). He last sawhis file in 1988. (R578). M. Cass's testinony
occurred on June 1, 1998. (R 454). He felt that reviewing his file
was essential to determ ning what strategy decisions he actually
made in Ventura's case. (R 578). He had not been extended the
opportunity to review that file. (R 578). Further, M. Cass
opi ned that his determ nations regardi ng whether a given strategy
was appropriate were "far better in '88 than they are now." (R
578). Moreover, in order to determ ne whether things he did, or
did not do, were inproper, he would want to examne them in
context, sonething he could not do without his file. (R 578-579).

Regar di ng the conpl aints that M. Cass shoul d have objected to
collateral crinmes testinony, M. Cass said that he "suspected" and
"thought it was very possible" that the evidence regarding the
"bank fraud scans" that Ventura and McDonal d had been involved in
were likely to cone into evidence to show how MDonald picked
Ventura "to be his hit man." (R 579). M. Cass said that he may
well have let that information in because he knew the jury woul d
hear it anyway. (R 579). M. Cass acknow edged that it is "a
tried and true tactic of attorneys everywhere to try to steal the
t hunder of opposing attorneys.” (R 580). He also added: "I find
that sonetines it's |ess successful to be junping up and down,
objecting and objecting in front of the jury. They think |I have
sonething to hide." (R 580).

Def ense counsel asked M. Cass about testinony from O ficer
Juan Gonzal ez wherein he rel ated hearsay fromone of the persons to
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whom Ventura confessed. (R 572). M. Cass was asked if he "ever
read this statenent that was taken by police.” (R 572). M. Cass
responded: "Yes, | believe | did." (R 572). Def ense counsel
proceeded to argue with the witness, charging that he had told him
ot herwi se previously. (R572-573). Eventually, M. Cass said that
he did not recall the statenent. (R 573).

Def ense counsel also alleged that Wtness Gary Eagen and
McDonal d testified at trial regarding Ventura's collateral crines.
(R573). M. Cass did not recall whether there was a reason why he

did not object totheir testinony. (R573). However, he expl ai ned:

"I didn't have a specific plan . . . to object or not object. It
all would depend on how the answer sounded to me. And | do
sonetinmes not object to hearsay, objectionable hearsay.” (R

574) (enphasi s added).
M. Cass "had a conplinentary card from Ed Duff who | don't
even think was the sheriff in '88." (R 575). He never worked for

the sheriff's office,

never nmade an arrest . . . never got paid . . . never had
an understanding for enploynment . . .. It was a thing
that he did for friends. It's sort of |ike having a

sheriff's bunper sticker on your car. The very sanme sort
of thing, goodw |I.

(R 575). "[T]here was a pile of us" that got the cards. (R 590).
M. Cass had no certified | aw enforcenment status and performed no
| aw enforcenent functions. (R 590).

On cross, M. Cass testified to the follow ng hypothetical:
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Let's say you had famly nenbers that knew M. Ventura
And they didn't really know about his involvenent in
crime. They just knew himto be their brother, and they
| oved him and he was a good guy back in the Mennonite
church back in his early 20s.

But, of course, when he commtted this crinme he was 46

Let's say those witnesses were going to cone in and say

that, yeah, back in his youth . . . he was a good church
goer, but in conjunction with that testinony there m ght
be sonmething to the effect that when he . . . fled he
left his famly and his children behind? . . . Wuld
t hat be sonething that you woul d want to consi der before
you necessarily called those witnesses . . .?
(R583-584). M. Cass responded: "I wouldn't want that testinony."

(R 584). The prosecutor continued:

[ YIou presented his daughter's testinony that he was,

areally loving father and had really done right by

her. Now couldn't that testinony have been undercut if,

. it was denonstrated that rather than face a nurder

charge that he clains he didn't conmt, M. Ventura woul d

rat her change his nane and flee the country leaving his

famly. Do you think that woul d undercut maybe that he's

a really good daddy argunent?
(R 584). M. Cass agreed: "It wouldn't be very good." (R 584).

Regarding the inplication that critical evidence was omtted,
such as the linb seeking directions, the truck at the victims
home, and the allegedly simlar circunstances recounted by M.
Johnson, the prosecutor asked if it would affect his eval uati on of
that information if he knew that it was placed into evidence at
Codef endant Wight's trial, and he was, nonet hel ess, convicted. (R
586) . M. Cass replied: "Under those circunstances it doesn't
sound as conpelling.” (R 586). He added that Wight's attorney is
an "[e]xcellent"” attorney. (R 586).
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Regardi ng Ventura's allegation that trial counsel should have
put on nore evidence of his devote religious stand, the prosecutor
asked: "How much mtigation can there be drawn from a supposedly
very religious Mennonite conscientious objector who nmakes a
consci ous decision to nmurder another human being for noney?" (R
601). Rephrasing, he asked: "Wich person is worse, sonebody who's
taught right and wong and ignores it, or sonmeone who's never been
taught right fromwong?" (R 601). M. Cass said: "Wll, | think
the one we should cut the slack to is the one who never knew " (R
601). He acknow edged that "[i]t's not necessarily mtigating to
be froma great religious background . . .." (R 602).

Ventura's final witness was hinself. (R609). He said that he
wote letters "conplaining about ny relationship wwth M. Cass."
(R 610). He clained that M. Cass only visited himto "tell ne
t hat he was goi ng on vacation or that he had continued the case .

(R 610). He clained that they "never discussed ny case."
(R 610). Later, however, he admtted that M. Cass discussed with
hi mthat he woul d be taking depositions of persons from Texas and
Chicago. (R 610-611). Ventura said he never discussed "defense
strategy” with his attorney. (R 611). However, he admtted that
he and M. Cass tal ked about using "a straw man . . . like a
scapegoat." (R 611).

Ventura also clained that he and M. Cass never discussed
whet her Ventura should testify at trial until "[a]fter the State
rested.” (R 613). At that tinme "M. Cass told ne . . . that if

XXXI i



you take the stand, you're only going to bloody the waters.” (R
613). He said that M. Cass never discussed revealing that he had
acrimnal past wwth him (R 613). However, Ventura made it clear
that he did not testify because he "didn't want to testify." (R
617) . He indicated that he had no claim that there was
ineffectiveness in regard to this mtter, only that "the
ineffectiveness was the fact that | didn't want him from the
beginning." (R 617)(enphasi s added).

Regarding mtigation witnesses, Ventura conplained that "[n]o
one was ever called.” (R 614). He clainmed that M. Cass never
asked hi m about his background or famly. (R 614). He said that
hi s son, daughter, and "sone friends . . . were at the trial," and
"they were approached right fromthe audience."® (R 614). Ventura
"did not ask themto cone.”" (R 619). He did not tell M. Cass to
contact any of his famly nenbers. (R 619). | ndeed, he "didn't
want ny famly here involved with it." (R 619). Ventura opi ned
that had M. Cass done his job correctly, he would have contacted
t hem agai nst his expressed wishes to the contrary. (R 619).

Ventura also said that he "felt that there was sonething
between M. Cass and M. Stark." (R 616). He based this feeling
on the allegation that M. Stark "said that M. Cass and | work
wel | together. So . . . | felt, you know, that | had two

prosecutors against ne rather than just one." (R 616).

SLater, he claimed that his wife was with this group. (R 619).
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The defense rested fromcalling wtnesses. (R 630, 641). The
State announced that CCR had just handed the prosecutor the trial
attorney's file. (R641). Al though the prosecutor had been able to
give it only "a cursory review," he called Trial Counsel Ray Cass.

The State produced docunents fromtrial counsel's file, had
the witness inspect and identify them and then introduced them
into evidence over objection. They included:

(1) "[A] homcide investigation report." (R 642). M. Cass
relied upon that docunent in preparing the defense. (R 642). The
docunent |isted investigative information on the Ventura case to
June 23, 1986. (R 645). Page four of the report "describes an
interview on 6-14-86" wth M. Arview. (R 645). Therein, it is
reported "that M. Ventura confessed to a nurder . . . [n]ot the
one inthis case. It was in Colorado." (R 646). That docunent al so
indicates that Ventura was involved in a violent robbery in
California. (R 646, 647). Further included in the report is that
M. Arview indicated that Ventura made sexual advances to him (R
647). The report is "basically a synopsis of what M. Arview had
told authorities in the interview" (R 647). Attached to the
report is a copy of a conviction of "a M. Juan Godaya." (R 647).
M. Cass was aware that Ventura, using the nane of Juan Godaya, had
commtted a sexual attack upon a mnor in Texas, where he had fled
after leaving the jurisdiction of the courts in connection with the
instant case. (R 648). Also attached to the report was a
presentence investigation report. (R 648-649).

XXXV



M. Cass eval uated and considered this i nformati on i n deci di ng
whether to recommend that Ventura testify, 1in determning
mtigation strategy, and in deciding what evidence to present. (R
650). He was concerned that this would be admtted during the
penal ty phase to i npeach Ventura's character w tnesses. (R 651).

(2) Letter fromM. Stark to M. Cass "dated March 30, 1987,
with an attached interviewof . . . Tinothy Arview. . .." (R 643).
M. Cass relied upon sane in nmaking his strategic decisions and in
defending Ventura's case. (R 644).

(3) A docunent referring to Joseph Pi ke, which was received
and considered by M. Cass in plotting strategy and preparing
Ventura's defense. (R 657).

(4) The interview of Reggie Smth by Lieutenant Ed Carroll.
(R 659). This docunent was received and considered by M. Cass in
plotting strategy and preparing Ventura's defense. (R 659).

(5 The interview of Joseph Pi ke upon which M. Cass relied
"in the preparation of ny case." (R 660).

(6) The deposition of Dave Hudson was recei ved and consi der ed
by M. Cass in preparation of Ventura' s defense. (R 657).

M. Cass testified: "Contrary to what counsel for CCR says,
did prepare for the trial." (R 657). Counsel reaffirmed that he
considered all of the docunents in deciding upon his trial
strategy. (R 657).

M. Cass elaborated wupon his "reasonable doubt” tria
strategy:
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[1]t appeared to ne fromthe material and t he depositions

and the rest of the discovery that . . . he was set up as

a patsy by sone of the people that he had been working

with prior tocomngto Florida, and that was essentially

what | was going totry to show. . . that he was not the

person that . . . killed Cenente.

(R 658). He hoped to show that MDonal d, and the others invol ved
inthe crinme, worked to frame Ventura. (R 658). So, he nentioned
Ventura's prior crimnal history to the potential jurors because of
his "fear that it would all spill out one way or another

(R 659).

M. Cass was shown a docunment which he identified as "a US
Departnent of Justice FBI rap sheet.” (R 661). He had | earned of
Ventura's prior crimnal history independently of the federal rap
sheet. (R 661). He was well aware of the |l engthy crimnal history,
including the crimnal conduct in California and Col orado and the
Texas conviction. (R 666-667). Ventura had told him about his
record, although he did not disclose his "whole record.” (R 663,
666). What M. Cass knew was consistent with the information on
the federal rap sheet. (R 663). Further, M. Cass identified
notes, investigative work, and nenoranda from the trial file
dating to two years before trial, confirmng his awareness of
Ventura's prior crimnal history. (R 672-675).

M. Cass's investigator told him about Ventura's prior
crimnal history. (R 688). Also, during a deposition, the "US

postal inspector . . . had advised ne of a nunber of charges”

agai nst Ventura. (R 689). M. Cass reiterated that he nentioned
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the prior history to the jury on voir dire "[b]ecause | was
concerned with the jury learning of a crimnal conviction" and
wanted to bring it out first to "[s]often the blow" (R 693, 694).

In investigating his case to present a reasonable doubt
defense, M. Cass "studied the police reports . . . took
depositions . . . had . . . discussions wwth M. Pearl . . .." (R
696, 697). He could not recall all that he had done "off the top
of ny head." (R 697). He worked on Ventura's case "[a]bout a year
and a half" before trial. (R 697). "At one tinme or another" he
read "everything that's contained in [his] defense file." (R 697).
He specifically testified that he had read the i ntervi ew of Tinothy
Arview prior to trial. (R 700-701).

On redirect, it was established that the 1963 Col orado
conviction for fraud was referenced in the investigative interview
notes dated June 17, 1986 and contained in trial counsel's file.
(R702). M. Cass was very concerned" and believed that Ventura's
crimnal involvenent was going to cone out at trial. (R 704).
Since his defense strategy was to show a conspiracy to frane
Ventura, it would have been necessary to let the jury knowthat the
men were involved in crimnal conduct together. (R 704-705). M.
Cass disclosed the information preenptively "[b]ecause it would
have to have been revealed to show that he was being set up as a
patsy for this." (R 705).

The State then called forner prosecutor Ray Stark. (R 707).
M. Stark identified the first two docunents showed to M. Cass
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earlier, and testified that they were provided to M. Cass "back in

*87," "shortly after . . . Ventura was arrested in Texas." (R
708). Included therein were "all the witness statenents from Texas
[and] a PSI . . .." (R708). M. Stark said that had the

def ense opened the door to the evidence of Ventura's priors in
putting on its mtigation wtnesses, the State woul d have used it.
(R 709-710). "As it was the door was not opened." (R 710).

On cross, M. Stark explained that the door was not opened
because "M. Cass . . . did not bring in any testinony, ny
recol l ection, of the good character or anything of that nature,
working with children or anything like that." (R 710). Later, he
said that there nmay have been enough good character evidence to
give himthe "option" to put in the prior history, but he did not
do so "because | felt | had enough aggravating circunstances to
warrant a death penalty at that tinme anyway." (R 711, 713).
However, the former prosecutor nmaintained that M. Cass did not
open the door "[a]s to any activity he had had with young children

.," and so, the State did not introduce Ventura's conviction
for pedophilia. (R 711, 712). Had evi dence that Ventura "was a
wonderful man with children and did such great things with young
children" been offered in mtigation, he would have rebutted with
M. Arviews testinony that Ventura "had a fondness for young
boys." (R 712). Finally, M. Stark testified that if the defense
had put on "a trail of famly wtnesses"” to testify that Ventura
"was not a violent person . . . was a wonderful person and worked
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as a Mendinite (sic) youth |eader and helped children in the
church,"™ he woul d "probably have introduced evi dence to the effect
that he had been convicted of pedophilia and had been involved in
sone violent activities in the past." (R 713-714).

Excerpts from Trial Testimony:

1. Joseph W Pike testified that he lived near Ventura in the
Chi cago area and knew him for "sixteen or seventeen years." (DAR
494, 495). M. Pike net MDonald "in 1980." (R 496). He was
closer to Ventura than to McDonal d. (R 496).

M. Pike was involved in, and charged with, a bank fraud
schene. (R 496-497). Both Ventura and McDonal d were al so i nvol ved
init. (R 497). MDonald "was one of the key people.” (R 519).
M. Pike was indicted on federal charges in connection with the
bank fraud and was convicted of three offenses. (R 497).
"Everybody pleaded guilty . . .." (R 517).

M. Pi ke becane involved wwth U S. Postal |nspector Berger in
connection wth the bank fraud investigation. (R 496). |In 1981,
M. Pike told Investigator Berger about a hom cide. (R 498).

Ventura told M. Pike about "a crime, or schene" that "had
been conpl et ed" when he told M. Pike about it on May 6, 1981.°¢ (R
498). The plan revolved around "an insurance policy on a man's

life . . . a keyman i nsurance policy and they were going to coll ect

5The only part of the plan that was not conpl ete was that they
had not yet collected the noney. (R 500).
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the i nsurance and the way they were going to make the crine | ook."
(R 498-499). "They" were McDonal d "and sone acquai ntance or friend
of Jack McDonald . . . [a]s well as M. Ventura." (R 499). "[T]hey
were going to nake it look like a drug related nurder." (R 499).
M. Pike asked Ventura "what his part in it was. He said he
handled the extermnation.” (R 499). Ventura was to be paid
"thirteen thousand dollars" for his part inthe crine. (R 499-500).

The next day, May 7, 1981, M. Pi ke contacted | nspector Berger
"and related the information to him" (R 501, 509). M. Pike said
t hat he received no benefit fromhis report to the inspector as the
"matters that | was working with Inspector Berger on were pretty
much conpl eted at that point intinme," although he had not yet been
sentenced.’” (R 501). He reported the Ventura crine because "there
was a violent crinme that | had found out about. | think anybody's
responsibility is totell about it or do what is necessary to bring
the people to justice . . .." (R 502).

M. Pike testified that the phrase "handl ed the exterm nation"
meant that Ventura either found sonmeone to kill the man, or did it
himself. (R 504). "[FJrom what Pete told nme, . . . he either
commtted the nurder hinself or he had taken care of arranging to

make sure the murder was commtted."” (R506). Ventura indicated to

‘M. Pike's sentence was not entered until 1983 when he
"pl eaded guilty to three counts of mail fraud" and "served thirty
days in the Federal Correctional Center in Chicago and five years
probation.” (R510). H s probation was due to expire the sane year
as his testinony. (R 511).
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M. Pike that "his part . . . was to take care of the nurder, and
he was working for MDonald." (R 507). He told M. Pike
"[h]e was getting paid to handle the extermnation." (R 512).

M. Pike "was aware that [Ventura] had been to Atlanta

to Florida, and . . . to California" just before nmeeting with M.
Pike. (R513). He |earned where Ventura was from "peopl e who were
incontact with Pete, had conversation with himrecently." (R 515).
Thi s i ncluded "peopl e in the nei ghborhood, [and] other peopl e that
| know, and Pete knows." (R 515).
2. Regi nald Barrett had known Ventura for "[t]wenty years." (R
521). He and Ventura lived near each other and socialized. (R
521). M. Barrett knew McDonald, having first net himin 1978 or
1979. (R 522). However, he only saw himtw ce. (R 523).

M. Barrett was brought into the investigation headed by
| nspector Berger by M. Pike. (R521). M. Barrett was not charged
with any crinme. (R 521-522). He worked undercover, and in "My or
June" of 1981, he gave the inspector information relevant to a
homcide in Florida. (R 522, 523).

In February, 1981, Ventura asked M. Barrett if he would
contact Mdwestern Life Insurance Conpany and "inquire about a
certain i nsurance called "' keyman i nsurance. ' " (R 525).
Specifically, Ventura wanted M. Barrett to ask "if an enpl oyee .

was i nsured under a keyman policy, but was to | eave the pl ace

of enpl oynent, would this insurance policy still cover himafter he
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had left." (R 525). Another question was "how long it would take
to pay out on the insurance claim" (R 525). M. Barrett did not
make the call. (R 525).

In late February or early March, Ventura "indicated that a
person fromAtl anta wanted to have a pistol, or a gun, and he asked
if . . . 1 could provide one . . .." (R 525). "[T] here was a
di scussion of putting a silencer on, or making a silencer for a
gun, and he said that the gun was for M. MDonald in Atlanta."” (R
526). M. Barrett provided Ventura with "[a] Colt 357 Magnum .

a Python." (R 526).

Later, Ventura said he needed to "go to Atlanta to neet with
Jack" [McDonald]. (R526). M. Barrett hel ped Ventura obtain a job
to earn the noney for the trip. (R 526-527). After conpleting the
job, Ventura told M. Barrett he "was on his way to Atlanta." (R
527). Ventura "specifically said that Jack wanted himto cone down
and burn soneone." (R 527). M. Barrett understood that to nean
"to nmurder soneone." (R 527).

"[Alround the 10th or 11th of the nmonth [April]," Ventura
called M. Barrett and "left a nessage for me to call himback." (R
527). He returned the call at the nunber Ventura left, and
"discovered . . . it was in Daytona or DeLand." (R 527-528).
Ventura "said he was still doing the busi ness he was supposed to do

.." (R528). A week later, Ventura called again, stating "he'd
be going to California as soon as his job was finished." (R 529).
Still later, M. Barrett found a letter from Ventura in his
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mai | box. (R 529-530). Therein, Ventura said "he was in Atlanta .
and . . . was concerned . . . that his safety mght be in
j eopardy"” and indicated that he feared McDonal d. (R 530-531). Upon
his return, Ventura indicated "that he woul d be getting his paynent
in about thirty days." (R 534). The paynent "was com ng from Jack
who was going to collect it from someone who had an insurance
policy" -- the "keyman" policy earlier testified to. (R 536).

On cross, it was established that Ventura used M. Barrett on
two occasions "as a refuge,"” indicating that "he apprehended danger
fromM. MDonald." (R 545-546). Ventura was involved in the bank
fraud scheme with McDonald and others. (R 539-540). Ventura did
not return the gun he borrowed from M. Barrett. (R 543). M.
Barrett had known Ventura to use an alias. (R 535).

3. U.S. Postal Inspector Gary Eager testified that on March 24t h,
whil e he was working undercover in Mssouri, he net Ventura. (R
548) . In June, 1981, he nmet Ventura a second tine. (R 549).
During that neeting, Ventura said that he "could possibly sell ne
a 38 cal i ber revol ver, 357 Magnum or a 32 cali ber revol ver, and we
had made arrangenents to neet . . . that day." (R 549). Ventura
"indi cated he had these guns and he would be willing to sell them
to me."” (R551). He was arrested prior to the neeting. (R 549).

4. Timothy Arview testified that in Decenber 1985 or January
1986, he nmet Ventura, who was using the nane "Juan Gadaya" in

Austin, Texas. (R 677). M. Arview, who was sixteen, worked for
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Ventura in construction as "his helper."” (R678). One day, when he
and Ventura were "westling, playing around,” Ventura "got upset
and started playing roughly.” (R 679). They stopped, and M.
Arvi ew asked "what was wong." (R 679). Ventura then told M.
Arview that he killed a "[n]lale" in "Florida," in "My or April, k"
sone "five years ago." (R 679, 680). Ventura said that he did it
because of a "[c]ontract.” (R 679). Thereafter, M. Arview told
the authorities that Juan Gadaya was a wanted fugitive from
justice. (R 681).

On cross, it was established that M. Arview and Ventura had
had "[a] slight difference" about wages owed the boy. (R 682). He
admtted that "[a]Jt first,” he was interested in collecting a
reward. (R 682). However, his notive was: "If sonebody kills

sonebody, they should pay for it." (R 682).



POINT I
THE TRIAL COURT DID NOT ERR IN REJECTING
APPELLANT'S CLAIM OF BRADY/GIGLIO ERROR.

In his first point on appeal, Ventura alleges that the State
viol ated Brady v. Maryland® when it failed to apprise trial counsel
of the "deals" and "negotiations going on between the prosecutor
and . . . Jack MDonald.” (IB at 35). To establish a Brady
viol ation, Ventura nust show that the State w thheld excul patory
evi dence whi ch has been newly di scovered. He nust then show that
"there is a reasonable probability that 'had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different.'" Medina v. State, 573 So. 2d 293, 296 (Fla.
1990) (citing Duest v. Dugger, 555 So. 2d 849, 851 (Fla. 1990)).

Ventura also asserts a Giglio v. United States’ violation
because the State permtted McDonald to testify that no prom ses
what soever had been made to him concerning his testinony against
Ventura. (1B 36). To establish a Giglio violation, Ventura nust
show. (1) The testinony was false; (2) the prosecutor knew it was
false; and, (3) the false testinony was material to the conviction
and/ or sentence. Craig v. State, 685 So. 2d 1224 (Fla. 1996) (citing

United States v. Bagley, 473 U.S. 667 (1985)).

8373 U.S. 83 (1963).
9405 U.S. 150 (1972).
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Brady:

Ventura did not carry his burden to prove that the State
w thhel d exclupatory evidence which was newly discovered. To
establish that evidence is newy discovered, it nust have been
"unknown by the trial court, by the party, or by counsel at the
time of trial, and it nust appear that defendant or his counse
could not have known [of it] by the use of diligence." Jones v.
State, 591 So. 2d 911, 916 (Fla. 1991)[ quoting Hallman v. State,
371 So. 2d 482, 485 (Fla. 1979)].

Assum ng arguendo t hat the weak evi dence of a deal between the
State and MDonald is exculpatory (as further inpeachnment of
McDonal d), Ventura has not net either of the remaining requirenents
for a Brady violation. He has not shown that the alleged dea
coul d not have been di scovered by his trial counsel through the use
of due diligence.

The evidence at the evidentiary hearing showed that "M . Cass
had access to the file" in keeping with the office's "open file
policy . . .." (R 510). The defense could "go through the file
and see what they wanted and nmake a copy of whatever they wanted."
(R 516). To M. Stark's recollection, the letters had not been
renmoved fromthe file at any tinme. (R 516). Thus, the evidence
indicated that had trial counsel inspected the file, he would have
found the letters on which the all eged deal with McDonal d i s based.

Ventura did not carry his burden to establish that his attorney

Xl vii



could not have learned of the alleged deal with due diligence.
Thus, he cannot neet the new y di scovered evidence prong of a Brady
claim

Nei ther has Ventura shown that there is a reasonable
probability that had the evidence of the alleged deal been
introduced at trial, the outconme of either the guilt or penalty
phase would have been different. The evidence at trial
overwhel m ngly established that Ventura was guilty of the nmurder of
M. Cenmente. Wthout consideration of the damagi ng evi dence M.
McDonal d gave agai nst Ventura, it includes:

Joseph W Pike testified that he was involved in, and charged
wi th, a bank fraud schene in which both Ventura and McDonal d were
al so involved. (R 496-497). In connection with the federal
governnment's investigation of that schene, M. Pi ke becane i nvol ved
with U S. Postal Inspector Berger. (R496). 1In 1981, M. Pike told
| nvesti gat or Berger about a contract nurder for insurance benefits
commtted by Ventura, MDonald and Wight in Volusia County,
Florida. Ventura, 560 So. 2d at 217. See R 498.

Ventura told M. Pi ke about the crinme on May 6, 1981. (R 498).
The plan revol ved around "an insurance policy on a man's life .

a keyman insurance policy and they were going to collect the
i nsurance and the way they were going to make the crine |look." (R
498-499). Ventura and conpany "were going to nmake it look |like a

drug related murder." (R 499). Ventura told M. Pike that his part
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in the plan had been "the extermnation." (R 499).

The next day, May 7, 1981, M. Pi ke contacted | nspector Berger
"and related the information to him" (R 501, 509). He received no
benefit fromhis report to the inspector as the "matters that | was
wor ki ng wi th I nspector Berger on were pretty nmuch conpl eted at that
point in time."* (R 501). M. Pike reported Ventura's crine
because "there was a violent crine that | had found out about. |
t hi nk anybody's responsibility is to tell about it or do what is
necessary to bring the people to justice . . .." (R 502).

M. Pike testified that the phrase "handl ed t he exterm nati on"
meant that Ventura either found sonmeone to kill the man, or did it
himsel f.* (R 504). Ventura indicated to M. Pike that "he was
wor king for McDonald." (R507). He told M. Pike "[h]e was getting
paid to handle the extermnation.”" (R 512). M. Pike also
testified that Ventura "had been to Atlanta . . . to Florida, and

to California" just before neeting with M. Pike. (R 513).

Regi nald Barrett, who had known Ventura for "[t]wenty years,"
also testified at trial. (R 521). He and Ventura lived near each
ot her and socialized. (R 521).

M. Barrett was brought into the investigation headed by

| nspector Berger by M. Pike. (R521). M. Barrett was not charged

105ee, supra, at 41 n. 8.

U"TFlrom what Pete told nme, . . . he either committed the
murder hinself or he had taken care of arranging to nake sure the
murder was commtted." (R 506).
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with any crinme. (R 521-522). He worked undercover, and in "My or
June" of 1981, he gave the inspector information relevant to the
Clenmente homcide in Florida. (R 522, 523).

In February, 1981, Ventura asked M. Barrett if he would
contact Mdwestern Life Insurance Conpany and "inquire about a
certain insurance called 'keyman insurance.'" (R 525).
Specifically, Ventura wanted himto ask "if an enployee . . . was
i nsured under a keyman policy, but was to |leave the place of
enpl oynent, would this insurance policy still cover him after he
had left." (R 525). Another question was "how long it would take
to pay out on the insurance claim" (R 525). M. Barrett did not
make the call. (R 525).

In late February or early March, Ventura sought to obtain a
gun fromM. Barrett. (R 525, 526). M. Barrett provided himwth
one. (R 526).

Later, Ventura said he needed to "go to Atlanta to neet with
Jack"” [MDonald]. (R 526). Ventura "specifically said that Jack
wanted himto cone down and burn soneone.” (R 527). M. Barrett
understood that Ventura intended "to nmurder someone."” (R 527).

"[Al]round the 10th or 11th of the nonth [April]," M. Barrett
returned Ventura's call at a nunmber Ventura left for him and
"discovered . . . it was in Daytona or DeLand." (R 527-528).
Ventura "said he was still doing the business he was supposed to do

.." (R528). Upon his return, Ventura indicated "that he woul d
be getting his paynent in about thirty days." (R 534). The paynent
I



"was com ng fromJack who was going to collect it fromsoneone who
had an insurance policy" -- the "keyman" policy earlier testified
to. (R 536).

U S. Postal Inspector Gary Eager net Ventura on March 24th
whi | e wor ki ng undercover in Mssouri and nmet hima second tine in
June, 1981. (R 548-49). At the later neeting, Ventura said that he
"coul d possibly sell ne a 38 caliber revolver,"” or other guns, "and
we had nmade arrangenents to neet . . . that day." (R549). Ventura
"indi cated he had these guns and he would be willing to sell them
to me." (R551). He was arrested prior to the neeting. (R 549).

Ti not hy Arview net, and worked for, Ventura, who was using the
name "Juan Gadaya," in Austin, Texas in Decenber, 1985 or January,
1986. (R 677, 678). \Wile the two were westling, Ventura "got
upset and started playing roughly.” (R 679). He told M. Arview
that he had killed a "[male" in"Florida," in "May or April," sone
"five years ago." (R 679, 680). Ventura said that he did it
because of a "[c]ontract."” (R 679). Thereafter, M. Arview
reported Ventura to the authorities. (R 681).

On cross, it was established that M. Arview and Ventura had
had "[a] slight difference" about wages owed the boy. (R 682). M.
Arview adm tted that "[a]t first,"” he was interested in collecting
a reward. (R 682). However, his notive in reporting Ventura was:
"If sonmebody kills sonebody, they should pay for it." (R 682).

Ventura has not carried his burden to establish the third



prong of a Brady claim The overwhel m ng evidence of his guilt, as
outlined above, makes it clear that he cannot neet that burden

There sinply is no reasonabl e possibility that the evidence of an
all eged deal with the State regarding the bond junping charge or
advising the federal authorities of McDonald s cooperation in the
Vent ur a proceedi ng woul d have overcone t he overwhel m ng evi dence of
Ventura’' s guilt and t he appropri ateness of the penalty i nposed upon
him Thus, he has utterly failed to establish a Brady viol ation.
Giglio:

In hisinitial brief, Ventura admts that "[i]t is conceivable
that MDonald neant what he said when he testified that he had
received no deals 'whatsoever.'' (IB at 39). He expl ains that
McDonal d "concei vably regarded droppi ng t he bond j unpi ng charge and
prom ses of future assistance at federal parol hearings as too
insignificant to consider."” (1B at 39). Yet, he conplains, as he
must in asserting a Giglio claim that this testinony was false,
the prosecutor knew it was false, and the fal se evidence was so
material as to have probably caused a different result at trial had
it been disclosed. The State submts that just as MDonal d m ght
have regarded the discussions about the bond junping charge and
parol assistance too insignificant to consider a "deal," the
prosecut or m ght have done so as well.?!?

In fact, the evidence adduced at the hearing below well

2Such reasoning al so applies to the jury.



supports precisely that determ nation. Prosecutor Stark testified
that "[t]here were no guarantees,” and the State officials "didn't
have any control whatsoever over the federal governnent."'® (R 512,
513). Although the federal governnent apparently did not pursue a
bond j unpi ng charge agai nst McDonal d, "that's not unusual, because
that's a relatively mnor charge,"” and MDonald "al ready had 15
years of sentence . . .." (R 513). Al though M. Stark told
McDonal d he woul d nake any cooperation known to the federal parol
officials, if asked, he woul d have done so "one way or anot her
anyway." (R 515). Thus, it is clear that the prosecutor, too,

regarded these di scussions as too insignificant to consider.

Ventura has failed to carry his burden to prove that the "none
what soever" testinony of McDonald was fal se or that the prosecutor
knew that it was false. Neither has he established that it was
material to the outcone.

Ventura clains that the value of the alleged "deal" was to
i npeach M. McDonal d's testinony at trial. At trial, it was made
clear that McDonald had prior convictions and had served tine in
prison, including receiving a 15 year sentence on the bank fraud
schene. (DAR 648-649, 650-651, 675). It was al so brought out that
McDonal d had junped bail and fled fromthe authorities. (DAR 648).

Additionally, it was made cl ear that McDonal d had been charged with

BFurther, as Ventura admts, the prosecutor's letter to the
federal official nade it clear that no promses had nmade to
McDonald to procure his testinony. (1B at 40).



the instant nurder and had gotten off on a "technicality," i.e.,
speedy trial. (DAR 646). He also admtted having been involved in
other illegal activities." (DAR 652). Moreover, M. Cass
i npeached M. McDonald with prior deposition testinony and sought,
and got, a concession from M. MDonald that he had lied during
sane. (DAR 664-666). M. Cass further raised the spector of a
revenge notive against both Ventura and Codefendant Wight. (DAR
669, 674). G ven the considerable i npeachnent as outlined above,
it seens obvious that evidence that the prosecutor had asked the
federal authorities to consider not prosecuting MDonald for
junpi ng bond and/or had offered to advise federal authorities of
McDonal d's cooperation in Ventura's case pales in significance.
Thus, there is no reasonable possibility that the failure to bring
out the alleged "deal" during MDonald' s trial testinony was
material to the verdict or sentencing reconmendation. 4

Moreover, the allegedly false testinony was not material to
the conviction or sentence due to the overwhel m ng evidence of
Ventura's guilt. That evidence, as outlined above, makes it clear
that additional inpeachnent of MDonald (especially sonething as

weak as the alleged "deal") would not have changed the outcone.

¥l ndeed, Ventura clains that McDonald’s "rot in hell" letter
was dat ed Septenber 3, 1987 (1B at 48) and acknow edges that in his
letter witten on January 20, 1988, "the prosecutor stated that
‘there were no promses made to M. MDonald in return for his
testinmony’ . . .." (1B at 40). Thus, despite have MDonald’' s
demand for "a deal" in return for his surrender and testinony, the
prosecutor made no prom ses to MDonal d.
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Thus, Ventura has failed to carry his burden to establish a Giglio
vi ol ati on.

In a desperate attenpt to do an end run around the
overwhel m ng evidence of his guilt, Ventura cites "evidence from
the trial of co-defendant Jerry Wight." (1B 49). However,
contrary to the defense contention, MDonald did not testify that
Ventura killed M. denente around noon. (See IB 49). Rather, at
trial, defense counsel triedinvainto get M. MDonald to testify
that the nurder occurred "around one or two o'clock in the
afternoon -- sonething |like that." (DAR 664-666).

M. MDonald testified that he picked Ventura up fromthe Days
Inn in Daytona Beach "[v]ery late norning, early afternoon” on
April 15th. (DAR 638). The nmen than "took off for DeLand,"” a town
sone twenty mnutes to the west. (DAR 638). Upon arrival in
DeLand, the nmen went to Barnett Bank and Ventura "nmade a phone cal l
to M. Clenente on his job at the marina and he was to neet himin
the back of the Barnett Bank." (DAR 639). M. Clenente left the
Dayt ona Beach marina "at 1: 00 p.m on April 15 to run sone errands
and to neet a potential custoner at the Barnett Bank in DeLand."
Ventura v. State, 560 So. 2d 217, 217 (Fla. 1990).

Later, Ventura nmet M. Clenente at the bank, and the two nen
proceeded in M. Cenente's vehicle to "a spot where the killing
was to take place.” (DAR 639). The nen left DeLand and drove to

"an abandoned gravel pit" in a renote area on Route 44 where



Ventura said that he had an urgent need to relieve hinself. (DAR
640, 641). Approximately "ten m nutes" |ater, "Ventura cane across
the field into nmy car.” (DAR 640). Thus, it is crystal clear that
McDonald did not testify that the killing occurred around noon

Ventura's repeated m srepresentations to the contrary do nothing to
detract from the overwhel m ng evidence of Ventura s guilt of the
murder of M. Cenente.

Nei ther does the alleged evidence from the Wight trial
regarding the sighting of M. Cenente's vehicle in his driveway at
4:15 p.m weaken the strong case against Ventura. As this Court
recounted the evidence in its decision on direct appeal, M.
Clenmente did not | eave his Daytona Beach pl ace of enploynent until
1:00 p.m At that tinme, he left to run sone errands before neeting
the purported custonmer at the bank in DelLand. According to
Ventura, the nurder occurred after 4:15, as the truck containing
M. Cenente's body "was still warm at sone poi nt between 5:00 and
6:00 p.m (IBat 49). Gven the distance fromDaytona Beach to the
Barnett Bank in DeLand and the distance from that bank to the
mur der scene on State Road 44, M. Clenente may well have left his
home at, or shortly after, 4:15 p.m and ended up at the nurder
scene at the tine advocated by Ventura.

Finally, the alleged evidence fromthe Wight trial relating
to M. Wight's financial condition has absolutely no rel evance to

the instant Brady or Giglio clainms. Accordingly, sanme should be
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di sregarded. However, even if considered, and even if it is true
that M. Wight's financial condition was not as poor as M.
McDonal d believed it to be, that does nothing to detract fromthe
overwhel m ng evidence of Ventura's guilt as outlined above.

Nei t her does the all eged evidence fromM. Clenente's ex-wfe
at M. Wight's trial undercut the strong case against Ventura.
Ms. Clenente said only that she had seen Ventura around t he Dayt ona
Beach store a couple of tinmes a couple of nonths prior to the
murder. (SR 126, 128). There is no indication that Ventura could
not have used the alias "Alex Mrtin" in placing the call
requesting the neeting with the victim Neither is there any
evidence that the caller spoke wwth M. denente, nuch | ess that
M. Cenente could have recogni zed Ventura's tel ephone voi ce.

Moreover, it is not true that "Ventura's guilt and the CCP and
pecuniary gain aggravators <could only be established by
unquesti oned acceptance of McDonald's testinony inits entirety.”
(IB at 51). Laying aside M. MDonald' s testinony that the
conspirators' plan called for Ventura to receive $22,000 for
killing M. denente, (DAR 654), the trial evidence clearly
established a well thought out, cold, calcul ated, and preneditated
plan to nurder M. Cenente for financial gain. M. Pike testified
that Ventura told himthe nmurder plan revol ved around "an i nsurance
policy on a man's life . . . a keyman insurance policy and they
were going to collect the insurance . . .." (DAR 498-499).
Ventura hinself told M. Pike that he was responsible for "the
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extermnation," and that he was to be paid "thirteen thousand
dol lars"™ for his part in the crime. (DAR 499-500). Specifically,
"[h]e was getting paid to handle the exterm nation." (DAR 512).

M. Barrett testified that a couple of nonths prior to the
murder, Ventura asked him to make inquiries about a keyman
i nsurance policy. (DAR525). Later, Venturatold M. Barrett that
he was going to "burn soneone" -- a phrase which M. Barrett well
understood to nmean "to nmurder soneone." (R 527). Upon Ventura's
return from Daytona or DelLand, he indicated "that he would be
getting his paynent in about thirty days." (DAR 527-528, 534).

As is readily apparent, neither Ventura's guilt, nor the
exi stence of either aggravator, depended upon M. MDonald's
t esti nony. Nei ther do Ventura's appellate attenpts to nake M.
Clenmente's nurder look like it was drug-related in an effort to
downpl ay the overwhel m ng evidence of his guilt succeed. M. Pike
expressly testified that Ventura told himthat the plan was to kil
M. Cenente in a manner "to make it look like a drug rel ated
murder." (R 499).

Ventura has utterly failed to carry his burden to establish

either a Brady or a Giglio violation. He is entitled to norelief.
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POINT II
APPELLANT FAILED TO CARRY HIS BURDEN TO PROVE
THAT HIS TRIAL COUNSEL RENDERED INEFFECTIVE
ASSISTANCE.

Ventura has the burden to prove that his counsel rendered him
i neffective assistance. Kennedy v. State, 546 So. 2d 912 (Fla
1989); Smith v. State, 445 So. 2d 323, 325 (Fla. 1983). To show
sanme, he nust denonstrate that his attorney’'s performance fel
outside the w de range of reasonable professional assistance.
Kennedy. There is a strong presunption that counsel rendered
effective assistance. 1d. The distorting effects of hindsight nust
be elimnated and the action, or inaction, nust be eval uated from
counsel’s perspective at the tinme. Id. See Strickland v.
Washington, 466 U.S. 668, 690 (1984). Even if the defendant shows
deficient performance, he nust also prove that the deficiency so
adversely prejudiced himthat there is a reasonable probability
that except for the deficient performance, the result would have
been different. 1I1d.; Gorham v. State, 521 So.2d 1067, 1069 (Fl a.
1988) (citing Strickland, 466 U.S. at 687).

Reasonabl e strategic decisions of trial counsel wll not be
second- guessed. Haliburton v. Singletary, 691 So. 2d 466 (Fla
1997). "'Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered

and rejected.'" Rutherford v. State, 727 So. 2d 216 (Fla. 1998),
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qguoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987),
cert. denied, 484 U.S. 873 (1987). "To hold that counsel was not
ineffective[,] we need not find that he made the best possible
choice, but that he nade a reasonable one." Byrd v. Armontrout,
880 F.2d 1, 6 (8th GCr. 1989). Trial counsel "cannot be faulted
sinply because he did not succeed." Alford v. Wainwright, 725 F.2d
1282, 1289 (11th Cr.), modified, 731 F.2d 1486, cert. denied, 469
U S 956 (1984). A defendant is "not entitled to perfect or error-
free counsel, only to reasonably effective counsel." Waterhouse v.
State, 522 So. 2d 341, 343 (Fla. 1988).

Throughout this point, Ventura clainms that M. Cass conceded
that he nade nonstrategic errors or was ineffective. However, it
shoul d be noted that these alleged "adm ssions" were nade by an
attorney who had not had his trial file for sone ten years and who
had not been offered the opportunity to examne it prior to
testifying. (R 578). M. Cass eventually said that he felt that
reviewing his file was essential to determ ning what strategy
deci sions he actually nmade in Ventura's case. (R 578). He opined
that determnations regarding whether a given strategy was
appropriate were "far better in '88 than they are now" (R 578).
Moreover, "[B]ecause ineffectiveness is a question which we nust
deci de, adm ssions of deficient performance by attorneys are not
decisive." Harris v. Dugger, 874 F. 2d 756, 761 n.4 (11th Cr.

1989). Indeed, Judge Hutcheson specifically found that "Attorney
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Ray Cass, did not performunreasonable . . .." (R 305). Moreover,
had he done so, "there was not actual prejudice to the defendant."”
Id. The court specifically found "that the evidence of guilt

was so overwhelmng that even if there was a deficient
performance . . . there is no reasonable probability that the
results would have been different . . .." Id.

Ventura's counsel decided upon a trial strategy which it was
hoped would net a favorable result. That the strategy did not
succeed does nothing to render counsel's performance in pursuing it
deficient. Alford v. wWainwright, 725 F.2d at 1289. Thus, Ventura
has not nmet the first prong of the Strickland standard.

Nei t her can he establish prejudice. As the trial judge said
in his order denying Rule 3.850 relief, the evidence of Ventura's
guilt in this case was truly overwhelmng. Having utterly failed
to establish either prong of the Strickland standard, Ventura is
entitled to no relief.

Findings of fact nade after an evidentiary hearing are
presuned correct. See Jones v. State, 446 So. 2d 1059 (Fl a. 1984).
The evidence adduced below well supports the trial judge's
concl usi ons based on his factual findings.

A. Investigation:

1. Ventura conplains that Attorney Cass failed "to investigate
and present evidence of the deals and negotiations between the

state and Jack MDonald." (1B 59). Cting evidentiary hearing
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testinony that the State "had an 'open file' policy" and "had not
"squirreled away' the letters which would have docunented the
deal ," and "that defense counsel had not asked too many questions
about deal s during McDonal d' s deposition,”™ Ventura clains that "the
reason for non-disclosure was sinply negligence on the part of
def ense counsel." (1B 60-61). However, he proceeds to knock down
his owmn claim stating that the prosecutor "did not know whet her
the letters in question were in the file" and that M. Cass
testified "that he had problens wth what he termed the 'so-call ed

open file policy.” (IB 61). He further admts that in addition to
the routine discovery demands and information, M. Cass's file
shows that he took sone "fifteen discovery depositions.” (1B 61).
| ndeed, he opines that "it is far nore likely that this information
was conceal ed by the state rather than that it was overl ooked by
def ense counsel." (1B 62). Nonethel ess, tal king out of both sides
of his nouth, Ventura alleges: "[T]o the extent that the jury was
not presented with this information due to the failure of defense
counsel to adequately investigate the deals nade between MDonal d
and the state . . . counsel was ineffective and the prejudice
caused . . . is manifest.” (1B 62). |In support of this claim he
says that had M. Cass known of the letters, "he would have used
them for inpeachnent, so this claim cannot be dismssed as a

strategic nove . . .."¥® (IB 63).

15As he does repeatedly throughout his brief, Ventura gives
absolutely no record citation to the all eged testinony.
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The "letters" at issue are between Prosecutor Stark and an
Assistant U S. Attorney. (R 510). Therein, M. Stark asked that
consideration be given to not prosecuting MDonald on a bond
junping charge. (R 508). The attorney agreed not to prosecute on
that charge "as | ong as he [ McDonal d] gave truthful testinmony." (R
508). Thus, as M. Stark testified "[t]here were no guarantees,"
and the State officials had no control over the federal
authorities. (R 513). | ndeed, the decision not to pursue bond
junpi ng charges is "not unusual, because that's a relatively m nor
charge. . . . He already had 15 years of sentence . . .." (R 513).

The alleged "agreenent” with MDonald was that M. Stark
"woul d make known to the federal court what he did in Florida .
., " sonmething that M. Stark woul d have done "one way or anot her

anyway." (R 515). There was no prom se that by so doing
McDonal d woul d receive any benefit. (R 515).

Moreover, MDonald was inpeached at trial. The little
addi ti onal inpeachnent value of a forbearance to prosecute on a
bond j unpi ng charge - which woul d nost |ikely have not been done in
any event - is negligible. Certainly, it was not such as to
underm ne confidence in the outconme of Ventura's trial
2. Ventura clainms that M. Cass should have presented the
testinmony of Tina Cenente, the victims wdow (IB 63). Thi s
witness testified at Codefendant Jerry Wight's trial that the

victimknew Ventura and that the person who "set up the phony boat
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sale" called hinmself Alex Martin. (1B 63). According to Ventura,
this "is totally inconsistent wwth . . . MDonald s testinony, that
Ventura was the nman who set up the neeting about buying a boat

." (1B 63-64). There is no such inconsistency. Certainly, when
he placed the call, Ventura could have been using an alias, as he
was shown to have done on ot her occasions.

Mor eover, the evidence fromM. C enente was that she had seen
Ventura twice at the place where both she and the victi mworked.
(SR 79). She saw himaround the victi m"about two or three tines,"
at the tire store "a couple of nonths" prior to the nmurder. (SR
126, 128). There is no indication that the victimcould recognize
Ventura's voice over the phone while he utilized an assuned nane.
| ndeed, there is no indication that the victi mtook the phone cal
fromhis killer. Thus, that Ms. Cenente could have testified that
the victimhad met Ventura once or tw ce does nothing to exonerate
Ventura, nuchless rise to such a level as to nake it probabl e t hat
the result of the trial would have been different had she so
testified.® |Indeed, that M. C enente had sone acquai ntance with
Ventura explains why he was willing to let the man enter, and be
transported in, his vehicle.

B. Cross Examination:

1. Ventura conplains that Attorney Cass was ineffective in his

OF course, this testinony was presented at Codefendant
Wight's trial, and he was convi cted nonet hel ess.
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cross examnation of Lt. Sgt. Juan Gonzal ez, who testified that
Timothy Arview reported that he knew a man using the nane of Juan
Contras who was wanted for homcide in Florida. (IB66). He clains
that Lt. Sgt. CGonzalez said that "Arview did not tell him that
Ventura admtted to commtting a hom cide, but only that Ventura
admtted to being wanted for a homcide." (IB 66). Again, Ventura
m srepresents the record to this Honorable Court. At trial, Lt.
Sgt. GConzalez was not asked whether M. Arview told him that
Ventura admtted the crinme, and he did not volunteer any
information on that subject. Rather, he testified that M. Arview
"wanted to tal k to sonebody about a person that was wanted for the
hom cide out of Florida." (DAR 686). He then described how he
verified that Ventura was, in fact, wanted in both Florida and
Chicago, Illinois, ascertained Ventura's address, and effected
Ventura's arrest.!” (DAR 686-689). Thus, Ventura's claimthat this
officer said that M. Arview did not say that Ventura said that he
killed soneone is utterly without nerit, and M. Cass can hardly be
ineffective for not exploring that nonexi stent subject in depth.
Regarding M. Arview, Ventura conplains that Attorney Cass
shoul d have i npeached the w tness by show ng that he was noti vated
by the hope of reward noney, that his asserted good citizenship

notive was i npl ausi bl e given the tine he waited before going to the

"Ventura first gave his nane as "Juan Contras," and showed an
IDwith that nane on it. (DAR 689). M. Arview also knew Ventura
to use the alias "Juan Gadaya." (DAR 677, 678).
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police . . . [and] only went to the police when he got into sone
unspecified trouble, that he was further notivated to retaliate
agai nst Ventura for perceived physical abuse and cheating hi m out
of his wages . . .." (1B 69). M. Cass opened his cross
exam nation questioning M. Arview about a difference he had with
Ventura regarding wages not paid to the boy. (DAR 682). He
followed that wth questioning about the boy's interest in
"collecting a reward.” (DAR 682-683). M. Cass pressed further
obtaining testinmony indicating that one of the boy's notivations
for testifying against Ventura may have been to get to visit the
beach -- a place he had never been before. (DAR 683). Thi s
exam nation was all geared at defeating the "good citizenship," as
collateral counsel terns it, notive. That collateral counsel would
have phrased it differently, or would have tried a slightly
different angle, does nothing to denonstrate that M. Cass's
exam nation was ineffective. "The object of an ineffectiveness
claimis not to grade counsel's performance." Strickland, 466 U. S.
at 697. Rather, it is nmerely "to determ ne whether counsel's
performance inpaired the defense . . .." Daugherty v. Dugger, 839
F.2d 1426, 1428 (11th Cr. 1988), cert. denied, 109 S.Ct. 187
(1988).

Further, the claim that M. Cass should have inpeached M.
Arview s testinony regarding Ventura's adm ssion that he nurdered

a man in Florida "because of its vagueness, because of the
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circunstances in which it was allegedly nade" is wthout nerit.
The State submts that the testinmony was not vague, and the
circunst ances nerely expl ai ned the very reasonabl e manner i n which
t he adm ssion canme out. Although current counsel indicates that he
woul d have exam ned M. Arview sonewhat differently, such is not
the test for ineffective assistance. See Card v. Dugger, 911 F.2d
1494, 1507 (11th GCir. 1990).

Finally, Ventura conplains that his adm ssion to M. Arview
coul d, and shoul d, have been attacked because the boy stated that
t he adm ssion described the murder as having occurred at night.
(IB 69). He asserts, without record citation, that "the killing
took place during the day . . .." This is apparently a reference
to Ventura's oft repeated, incorrect claimthat at trial MDonald
testified that the nurder occurred between 1: 00 and 2: 00. However,
when it suits himto do so, he al so argues that it occurred between

5:00 and 6:00 p.m1®® (1B 49). The State subnits that there is no

8Anot her exanpl e of Ventura's repeated m srepresentations of
the record is found in his claimthat MDonald testified that he
and Ventura got "to the bank where Ventura was to neet Cl enente

‘very late norning, early afternoon," (Dr. 63)." (1B 49).
However, at the page cited, the evidence was that the two nen " took
off for DeLand . . . [v]ery late norning, early afternoon.” (DAR

638) (enphasi s added). The record establishes that after driving
the consi derable distance to DeLand, the nen | ocated a tel ephone
and Ventura nade the phone call setting up the neeting with the
victimat a DeLand bank, the nmen then drove to the bank, and waited
for the victimto | eave the Daytona Beach store, drive to DelLand,
and neet Ventura at the bank. Then, Ventura and the victimdrove
in the victims truck for a considerable distance to a secl uded
area on Route 44. MDonald, trailing them parked his vehicle a
"safe" distance from the previously picked out nurder site, and
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significant inpeachnent to be had in this regard, and M. Cass's
failure to try to manufacture something fromlittle, or nothing, is
not deficient performance.

C. Prior Record:

Ventura conplains that M. Cass, "during voir dire disclosed
to the jury venire that M. Ventura was a convicted felon.” (IB
70). He conpl ai ns that because a couple potential jurors indicated
that it would prejudice them that "naturally had the effect of
prejudicing the remaining jurors.” (1B 70). O course, he gives
no citation or support of any kind for this [ ater opinion. Neither
does he give citation or support for his conclusion that evidence
of Ventura's "prior felony convictions would not have been
adm ssible” at trial. (1B 70). The State submts that such
bar ebones, unsupported, pleading is a nullity and should not be
considered. Afterall, it is Ventura's burden to establish both
deficient performance by his trial attorney and significant,
resul tant prejudice.

Mor eover, nothing about M. Cass's trial strategy renders it
defective, nuchless so deficient as to constitute ineffective
assistance. It is clear that he carefully considered the matter
before deciding "to reveal to you that [which] is normally not

revealed."” (DAR 104; R587). He did so "to get tothe total truth

wai ted for Ventura, who cane across a field to hi msone ten, or so,
m nutes | ater. Thus, it is clear that the nurder did not occur
until | ate afternoon
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here" as the defense sought to present it. (DAR 104). M. Cass
and Ventura di scussed the guilt phase theory of defense and deci ded
on "[r] easonabl e doubt."” (R 554, 575). Ventura's prior record was
menti oned because M. Cass was "considering the possibility of it
comng in." (R 596). I ndeed, he let it in because he knew the
jury would hear it as part of the proof of how Ventura becane
McDonald's hit man. (R 579). He was correct. (DAR 497). M. Cass
invoked a tried and true attorney tactic known as stealing the
opposi ng attorney's thunder. (See R 580).

Moreover, M. Cass sought to convince the jury that MDonal d
had set Ventura up as his patsy to take the rap for MDonald's
murder of M. Clenente. 1In so doing, M. Cass had to tie MDonal d
to Ventura, and the nost convincing way to do that was to reference
the prior crimnal dealings the two nen had - primarily the Chi cago
bank scam which resulted in 13 federal felony convictions for
McDonal d. (DAR 651). |ndeed, he sought to establish that MDonal d
had "sone feeling of rancor towards M. Ventura as a result of the
Federal bank scam that resulted in [his] convictions." (DAR 669.
See DAR 674). Through other w tnesses, he sought to establish
McDonal d as the kingpin or main figure in the bank scamin which
Ventura was his underling, and that MDonal d was angry at those he
t hought responsible for his indictnent for the bank scam crines.
(See DAR 516-517, 519). He al so adduced testinony indicating that

Ventura was afraid that MDonald m ght harm him (DAR 541, 545-
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546), and this fear was grounded upon their relationship in the
bank scam (R 540, 546). Thus, M. Cass had a sound, strategic
reason for asking the potential jurors howthey would treat Ventura
in light of the fact that he had previously commtted felonies.
That current counsel mght have nade a different strategic choice
isirrelevant in consideration of an ineffective assistance cl aim

Card, 911 F.2d at 1507.

D. Objections at Trial:

Hearsay Evidence

1. Ventura first conplains that M. Cass failed to make a hearsay
objection to the Medical Examner's testinony wherein he said "I
was told bullets were recovered . . .." (IB 70).

2. a. He conpl ains about the lack of a hearsay objection to
| nspector Berger's testinony that two trial w tnesses had i ndi cat ed
that Ventura was the source of their information and that "Carrol | "
had advi sed that "they were setting up an i nsurance payoff to Jerry
Wi ght.

b. He al so conpl ains that there was no hearsay objection to
| nspector Berger's testinony that McDonald "indicated . . . he was
dying of cancer . . .[and] was kind of clearing his conscience. He
confessed to being a mastermnd over a mllion dollar fraud
schene."” (IB 71). It is obvious that M. Cass would not want to
object to the testinony regardi ng McDonal d's confession to the bank

scam as he hoped to use information regarding MDonald s and
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Ventura's connection with each other through the bank scamto hel p
establish that McDonald used Ventura as a patsy, framng himfor
t he nmurder which McDonald hinself commtted.

3. Li kew se, M. Cass wanted to elicit the evidence from
| nspector Berger and M. Pike that Ventura was involved wth
McDonal d in a bank fraud schene, as that was a key conponent of the
chosen defense.

4. Ventura al so conpl ai ns about the |ack of a hearsay objection
to Oficer Hudson's testinony identifying the source of the
t el ephone nunber for the notel in which Ventura stayed while in
Daytona for the nurder. (1B 73). He |ikew se conpl ains about
O ficer Hudson's identification of the source for the information
regardi ng when the insurance proceeds were due to be paid. (I 73-
74). From M. Barrett’'s trial testinony, it is clear that he was
the source of both itens of information. Thus, counsel was not
ineffective for failing to object to this cunulative evidence

Moreover, Ventura has failed to establish ineffective assistance
and cannot do so because there is no evidence of prejudice. Cr.
Kormondy v. State, 703 So. 2d 454, 458-59 (Fla. 1997)[ heresay
verification of defendant’s identity as triggerman].

5. Ventura conplains that M. Cass did not object to Oficer
Gonzales' testinony that M. Arview "told ne that there was a
person by the nanme of Ventura." (1B 76). He adds that hearsay

obj ections should have been made to the identification of M.
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Arview as the source for the area where Ventura was residing and
Ventura's tel ephone nunber. (IB 76). O course, Ventura does not
conplain about this wtness's testinony as it relates to M.
Arview s turning himin to the Texas authorities -- because he
seeks to use it to his advantage. See | B 69. Nei t her does he
mention that since M. Arview testified at trial, the information
woul d have inevitably been adm tt ed.

At no time does Ventura state whether the conplained- of
hearsay testinony was cunulative to other properly admtted
evidence at trial, and he utterly fails to explain how the
adm ssion of this testinony prejudiced him Such bar ebones
pl eading falls woefully short of that required for Ventura to carry
his burden to show ineffective assistance in the failure to object
to the hearsay nature of the evidence. Further, at the evidentiary
hearing, M. Cass testified that it was his practice to forego a
hear say objection at tinmes, dependi ng on howt he answer "sounded to
me." (R 574). Another consideration for the experienced Public
Def ender was that he has found "that sonetinmes it's | ess successf ul
to be junping up and down, objecting and objecting in front of the
jury. They think I have sonething to hide." (R 580). Thus, M.
Cass articul ated sound, tactical reasons for not objecting to the
conpl ai ned- of hearsay, and again, Ventura has failed to carry his
burden to deficient performance, nuchl ess, prejudice.

Collateral Crimes Evidence
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1. Regardi ng Ventura's conplaint that M. Cass did not object to
| nspector Eager’s testinony that Ventura discussed the sale of
firearms with him it is clear that sane was adm ssible given the
sel ected defense. M. Cass repeatedly sought to show that Ventura
did not like, or use, firearnms, (DAR 542), and therefore, it was
less likely that he was the killer since the victimwas killed with
a gun. There is nothing unreasonable about M. Cass's failure to
object when it is considered in the context of the overall defense
strategy, and therefore, it does not constitute deficient
performance, nmuch | ess, prejudice.
2. Ventura next conplains that M. Cass "failed to object to
i nadm ssi ble collateral crine evidence . . . by . . . MDonald."
(IB 74). The conplained-of testinony is that establishing the
i1l egal business venture between McDonal d and Ventura in regard to
the bank scam (IB 74-75). He also conplains that M. Cass
"reinforced" his involvenent in collateral crines. (1B 75).
Again, M. Cass did so because it was key to the defense strategy.
Ventura has wutterly failed to prove that the subject
collateral crines evidence would not have been adm ssible to show
the scheme out of which the connection between MDonald and his
"hit man," Ventura, arose and which resulted in M. Cenente's
mur der . Such evidence may also been relevant to notive and
opportunity.

In williams v. State, 621 So. 2d 413 (Fla. 1993), this Court
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expl ai ned t hat:

[ E] vi dence of other crinmes, whether factually simlar or

dissimlar to the charged crine, is admssible if the

evidence is relevant to prove a matter of consequence

ot her than bad character or propensity.

ld. at 414. For exanple, where such evidence is offered to prove
notive there is no simlarity requirenent. Finney v. State, 660
So. 2d 674, 681-682 (Fla. 1995). The State submits that the
subj ect evidence was adm ssible, and therefore, a williams Rule
obj ecti on woul d have properly been overrul ed.

Finally, Ventura has neither alleged, nor shown, any specific
prejudice resulting fromthe adm ssion of the evidence. |In fact,
the record shows that the defense used the conpl ai ned-of evi dence
in Ventura's defense. Thus, trial counsel did not render deficient
performance, much | ess prejudice Ventura's case, by not objecting

to the subject evidence.

E. Voir Dire & Jury Selection:

1. Here, Ventura conplains that M. Cass was ineffective because
he "failed to challenge, either preenptorily (sic) or for cause,”
Jurors Kirby and D xon who "said they woul d recomrend death even if
the mtigating factors outwei ghed the aggravating circunstances."
(1B 76).

The record shows that the trial judge asked each potentia
juror whether there were "any circunstances under which you would
refuse to recomend the death penalty, or any circunstances under

which you would automatically refuse to recommend Ilife
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i mprisonnent." (DAR 159-160, 162-163). Both persons responded with
an unequi vicable "No." (DAR 160, 163). Ms. Kirby made it clear
that she woul d consider both the aggravators and the mtigators.
(DAR 161). The conpl ai ned-of question to Ms. Kirby was: "And if
you felt that the mtigators outwei ghed the aggravators, would it
be pragmatic to recommend life?" (DAR 161). M. Kirby replied:
"No, | don't think so." (DAR 161). The State suggests that the
phrasi ng and wording of this question may have been confusing to
Ms. Kirby. In any event, considering her responses to the voir
dire questions in their entirety, it is apparent that she would
follow the | aw as given her by the trial judge at the appropriate
stage of the trial

Ms. Di xon expressed that in the past, she had had "religious,
noral, or conscience objections" to the death penalty, but said
that as of "today," she had no objections to the death penalty.
(DAR 162). It is rather apparent why M. Cass wanted Ms. Di xon
especially given that the answer conpl ai ned-of on appeal was given
toan in artfully worded question and is out of sync with the other
responses of this potential juror. Further, from Ms. Dixon's
responses to the voir dire questioning, it is clear that she would
follow the |law as given her by the court at the appropriate tine.
2. Ventura next conplains that M. Cass "stipulated that jurors
Burdick . . . and Hopkins . . . were subject to a challenge for

cause." (IB 77).
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a. He clains that "M . Hopkins clearly stated that he could
apply the law regardless of his religious beliefs,” but as he has
done throughout his brief, Ventura fails to provide any record
citation for this claim According to Ventura, "failing to object
to M. Hopkins inproper recusal from the jury" constituted
i neffective assistance. (1B 78). To support his claim he points
to the prospective juror's response when asked "woul d you return a
verdict of guilty knowi ng the death penalty was a possibility?"
which was: "I think I could.”™ (1B 77). Al so, when asked if he
could put aside his religious and phil osophical beliefs and vote
for the death penalty, M. Hopkins said: "I feel that | could do
that." (1B 78).

Regardi ng the Juror Hopkins issue, the trial judge wote in
his order:

M. Hopkins was somewhat across the boards in his

responses at tines stating specifically that his

opposition to the death penalty would affect his ability

to fairly evaluate the evidence and foll owthe | aw and at

other tinmes, he indicated he would try to follow the | aw

and not let his opposition to the death penalty

interfere.

(R 307). The State submts that Juror Hopkins well qualified for
a dism ssal for cause in that he refused to affirmthat he would be
able to return a guilty verdict if the death penalty was a
possibility. The very best rehabilitative response gl eaned from

this potential juror was the wi shy-washy "I think | could" -- a far

cry from an assurance sufficient to dispel his earlier
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pronouncenents of opposition to the death penalty.

Mor eover, as Judge Hutcheson noted in his order, M. Cass had
a legitimate strategic reason for permtting the challenge for
cause. "M . Hopkins clearly indicated that he would give greater
weight to the testinony of a police officer sinply because he was
a police officer." (R 307). See DAR 120, 126. Not opposing the
di sm ssal for cause permtted the defense to keep the perenptory it
woul d ot herwi se have had to expend to renpove Juror Hopkins. Thus,
even had Ventura showed that M. Hopkins was sufficiently
rehabilitated, he has failed to establish that the decision not to
object was not a strategic call nade by trial counsel.?®

b. Ventura clains that "M . Cass was ineffective in making
no effort to rehabilitate Ms. Burdick, she stated she could foll ow
the law regarding the first phase.” (1B 78). That is his entire
presentation of this issue. Such barebones pleading is wholly
insufficient on which to base any relief on appeal from a Rule
3.850 proceeding after evidentiary hearing. As the trial judge
wote in his order denying the 3.850 claim "[J]uror Burdick .
clearly indicated her objections to the death penalty woul d affect
her ability to return a verdict of guilty if the evidence

warranted. " (R 307). Ventura has cited no authority for the

¥'n fact, the State submts that had this juror not been
di sm ssed, Ventura would be conplaining loud and Iong, and wth
considerable nore |ikelihood of success, that M. Cass was
i neffective when he failed to renove Juror Hopkins based on the
credibility issue.
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proposition that failing to attenpt to rehabilitate a juror, much
| ess one who stated such strong opposition to the death penalty,
constitutes ineffective assistance. Nei t her has he alleged or
established that Juror Burdick could have been rehabilitated had
M. Cass made such an effort. Thus, he has failed to carry his
burden to show i neffective assistance. The State contends that the
failure to try to rehabilitate such a juror does not constitute
i neffective assi stance.

Moreover, M. Cass joined in the State's request for excusal
for cause. (DAR 181). This indicates a tactical choice was nmade
by defense counsel. Such choi ces should not be second-guessed

See Foster v. Dugger, 823 F.2d 402, 408 (11th G r. 1987).

F. Mitigating Evidence:

In this issue, Ventura clainms heis entitled to relief because
"[t]here is no evidence that Ventura actively hindered M. Cass
frominvestigation mtigation." (1B 81). The first problemwth
this claimis that it is Ventura's burden to prove ineffective
assistance; thus, it is up to himto prove that he did not so
hi nder M. Cass. Secondly, "it just ain't so."

At the evidentiary hearing, M. Cass testified that he
di scussed mtigation with Ventura "to find out who | could get."
(R 555). He contacted the persons Ventura indicated. (R 582). He
al so made attenpts to contact Ventura's famly based on "whatever

| ead he gave ne." (R 555).

| XxxXviii



Ventura hinself testified, stating that he did not tell

Cass to contact any of his famly nenbers. (R 619). |ndeed,

M.

he

"didn't want ny famly here involved withit." (R 619). "[T]rial

counsel . . . is still only an assistant to the defendant and not

t he master of the defense."?° Milligan v. Kemp, 771 F.2d 1436, 1441

(11th Gr. 1985), cert. denied, 107 S.Ct. 1359 (1987).

M. Cass presented three mtigation witnesses at trial,

to-

wWt: Aprison mnister, Ventura's daughter, and a 40 year friend of

Ventura. (R 308). At the evidentiary hearing, Ventura presented

four brothers, two sisters, and a fornmer pastor to testify

mtigation. Judge Hutcheson sunmarized this testinony:

[ T]he defendant called several relatives or famly
friends . . . to showthat M. Ventura was a hard worker,
di d volunteer work for his church, and was a | aw abi di ng
man, and hel ped his brothers and sisters while they were
younger and that the defendant was a good famly man to
his own famly.

: Ventura was in his late 30's or early 40's when
this nurder was commtted and .

This Court finds that the witnesses called by M. Cass at
the penalty phase covered the sanme matters [as] the
W t nesses t he defendant presented during the evidentiary
hearing and that had these additional w tnesses been
called, they would have had nothing additional to add
beyond those actually testifying before the jury . . .
and that there is no reasonable probability that the
result would have been different.

in

2OMbr eover, "in evaluating strategic choices of trial counsel,

we must give great deference to choices which are nmade under
explicit direction of the client." Mulligan.
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(R 308).

The record of the evidentiary hearing well supports Judge
Hut cheson' s concl usi ons. See Statenent of the Facts, supra, at 1 -
14. The evidentiary hearing witnesses all testified to Ventura's
actions and manner as known to themwhen he was in his early teens
through md twenties. The witnesses M. Cass presented included
that tinme period but expanded it to forty years. See R 308.
Ventura has utterly failed to carry his burden to establish that
M. Cass's performance in the investigation and presentation of
mtigation wtnesses was deficient; neither has he denonstrated
prejudice in the investigation or presentation of such w tnesses.
Thus, he is entitled to no relief.

Finally, for the first time on appeal, Ventura clains that
"def ense counsel made no effort to investigate potential nenta
mtigation." (1B 82). As usual, he provides no record citation
indicating that he asserted this i ssue bel ow, nmuch | ess any record
evi dence in support of such a proposition. Certainly, he did not
guestion M. Cass about it at the hearing, and therefore, has
wai ved any such claim This issue is procedurally barred because
it was not presented to the |ower tribunal and was waived at the
evi denti ary heari ng.

At trial, M. Cass asked McDonal d whet her he had "sone feeling
of rancor towards M. Ventura as a result of the Federal bank scam

that resulted in your conviction?" (DAR 669, 674). Cearly, he
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hoped to inpeach McDonal d's testinony against Ventura by show ng
the men to be at odds with each other over the bank scam Thus,
the information regarding Ventura's prior crimnal history,
presented in a general sense was a reasonabl e strategi c nove.
Contrary to the claim repeatedly made by Ventura in his
appel late brief, McDonald did not testify at trial that the nurder
occurred between one and two o' clock in the afternoon. The only
reference to the tine of day occurred when Attorney Cass was
i npeaching M. MDonald with a prior deposition statenent on the
i ssue of whether MDonald was present near the nurder scene or
merely received a telephone call from Ventura when the job was
done. (DAR 664). In reading the relevant passage of the
deposition, M. Cass read MDonald's answer to the question
regarding the tine of his receipt of a call fromVentura. He said
"[1]t was around one or two o' clock in the afternoon -- sonething
like that." (DAR 664). At trial, MDonald candidly admtted that
he did not tell the truth in his deposition statenent, (DAR 664-
666), as he specifically intended "to |eave sone clouds in the

i ssue." (DAR 666).
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POINT III
VENTURA FAILED TO SHOW THAT THE LETTERS
ALLEGED TO CONTAIN A DEAL FOR MCDONALD'S
TESTIMONY CONSTITUTE NEWLY DISCOVERED
EVIDENCE.

Ventura clainms that "the letters revealing that the state
brokered and then conceal ed a deal for Jack MDonal d' s testinony
constitute newy discovered evidence." (IB at 82). Contrary to
Ventura's appellate claim the evidence adduced at the hearing
bel ow does not show deliberate conceal nent of the letters by the
pr osecut or. | ndeed, none of it does. However, what it does
indicate is that had trial counsel exercised due diligence, he
coul d have di scovered the subject letters long before trial.

Ventura did not carry his burden to prove that the letters
constituted newly di scovered evidence. To establish that evidence
is newy discovered, it nust have been "unknown by the trial court,
by the party, or by counsel at the time of trial, and it nust
appear that defendant or his counsel could not have known [of it]
by the use of diligence." Jones v. State, 591 So. 2d 911, 916
(Fla. 1991)[ quoting Hallman v. State, 371 So. 2d 482, 485 (Fl a.
1979)].

The evi dence at the hearing showed that "M . Cass had access
tothe file" in keeping with the office's "open file policy
(R 510). The defense could "go through the file and see what they
want ed and make a copy of whatever they wanted." (R 516). To M.

Stark's recollection, the letters had not been renpbved from the
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file at any tine. (R 516). Thus, the evidence indicated that had
trial counsel inspected the file, he would have found the letters
on which the alleged deal with MDonald is based. Ventura did not
carry his burden to establish that his attorney could not have
| earned of the alleged deal with due diligence. Thus, he cannot
meet the initial prong of the newy discovered evidence test.

Nei t her can he establish the prejudice required for relief.
The all eged "newl y di scovered evi dence nust be of such nature that
it would probably produce an acquittal on retrial" or a life,
rather than a death, sentence would have been inposed. Jones v.
State, 591 So. 2d at 915. Ventura has failed to show that had the
letters been known to himat trial, the result of his trial and/or
sentence would have been different. |In fact, due to the
overwhel m ng evidence of Ventura's guilt of the nurder and the
aggravators, there is no reasonable possibility, nuch Iless
probability, that the alledgely inpeaching nature of the
information in the letters would have resulted in either an
acquittal or a sentence | ess than death. See Point |, supra, at 48
- b1.

Ventura proceeds to conplain that his sentence should be
mtigated to a life sentence. Hs claim that the evidence of
Codef endant MDonald's sentence, or lack thereof, should be
considered "in mtigation" of his death sentence in this case is

procedural |y barred because it could, and shoul d, have been raised
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on direct appeal. Certainly, Ventura well knew at trial, and on
direct appeal, that MDonal d received no sentence for his part in
the instant nurder. Thus, this claim is procedurally barred.
Mor eover, that a codefendant is released fromresponsibility for a
mur der, as was McDonal d on the speedy trial rule, does not mtigate
the sentence of the renmaining Codefendants. See Larzelere v.
State, 676 So. 2d 394 (Fla. 1996).

Mor eover, although Codefendant Wight received a life
sentence, he was not the triggerman in this case -- Ventura was.
The law is well settled that a death sentence inposed on a
triggerman i s not rendered i nappropri ate because the nontriggerman
received a |life sentence. See, Johnson v. State, 696 So. 2d 317,
325-26 (Fla. 1997)[in nurder-for-hire case, defendant triggerman’s
death sentence not disproportionate to Codefendant’s life
sent ence] .

Mor eover, the State submts that under the facts of this case,
the Iife sentence i nposed upon Codef endant Wi ght does not qualify
as newy discovered evidence. |In the case Ventura cited, Scott v.
Dugger, 604 So. 2d 465 (Fla. 1992), this Court held "that in a
death case involving equally cul pable Codefendants the death
sentence of one codefendant is subject to collateral review under
rul e 3.850 when anot her codefendant subsequently receives a life
sentence."” 604 So. 2d at 469. As stated above, Ventura was the

triggerman, who nercil essly di spatched M. C enent e si ngl ehandedl y.
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Thus, Codefendant Wight's subsequent |ife sentence does not
provide a cogni zable basis for Ventura's instant claim of newy

di scovered evi dence. He is entitled to no relief.
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POINT IV

APPELLANT IS ENTITLED TO NO RELIEF BASED ON
HIS CLAIM THAT THE STATE'S RESPONSE TO THE
AMENDED 3.850 MOTION WAS UNTIMELY.

Ventura conplains that the State's response to his anended
3.850 notion was untinely filed. (1B at 86). He points out that
t he response was not filed within twenty days of the filing of the
amended notion, and clains that the trial court was w thout the
power to enlarge that tinme period. (1B at 86-87). He clains that
"[t]he appropriate renmedy” is to declare the response "a nullity
and . . . remand this case for an evidentiary hearing on those
clains which were summarily denied on the urging of the state's
untinmely response.” (1B at 87).

Ventura cites Hoffman v. State, 613 So. 2d 405 (Fla. 1993) for
the proposition that when a mandate is received ""with specific
instructions, the lower court is wthout discretion to
disregard the instructions.'" (1B 86-87, quoting Hoffman, 613 So.
2d at 406). He clains that this Court directed that the State was
tofileits response to the anended 3.850 notion within twenty days
after the amended notion was filed, and that it failed to do so.
(IB at 86). The instructions at issue are:

W remand this case with the following directives.

Wthin thirty days from the date the mandate in this

cause is issued, the trial judge shall conduct a hearing

oo Ventura shall have sixty days fromthe date of

conpliance or sixty days from the trial judge's order

finding that no public records requests remain

unfulfilled to file an anended rule 3.850 notion. The
State shall have twenty days to file a response. The
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trial judge shall then schedule a hearing on the rule

3.850 notion within ninety days from the date of the

State's response.

Ventura, 673 So. 2d at 482. The State did not file a response to
the notion within twenty days of the filing of the anended noti on.

It should be noted that Ventura did not conplain about the
State's failure to file its response within the twenty days
i mredi ately upon, or even shortly after, the expiration of that
tinme period, or even at the hearing held on February 6, 1997,
al nost five nonths after the expiration of the period. Rather, he
filed two pro se notions objecting to the enlargenent of tinme for
the State's response - one on February 10, 1997 and the other on
January 21, 1998.2%

Well after the State’s Response had been filed in accordance
wth the tinme limts set by the trial court (SR 184), Ventura's
counsel apparently attenpted to adopt his client's pro se notions.
Counsel argued that this Honorable Court directed the Stateto file
a response and set a deadline for sane. Allegedly, that the State
m ssed that deadline entitled Ventura to skip a Huff hearing and
awarded him an evidentiary hearing on all issues. (SR 188-189).

After hearing, the trial court denied the "adopted" notions and

2'The State submits that both of these notions were nullities
because they are pro se filings made when Ventura was represented
by counsel. An attenpt to adopt null pleadings acconplishes
not hi ng because nothing is viable for adoption. Thus, there was no
proper presentation of this issue in the |ower court, procedurally
barring it on appeal.
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proceeded to hold a Huff hearing. (SR 190-191).

Assum ng arguendo, that the notions were properly before the
trial court, Ventura is entitled to no relief. The trial court's
obligation in ruling on the clains raised in a 3.850 notion is to
schedul e a hearing on all of the i ssues deserving of sanme under the
law. Its resolution of these clains does not rest on whatever the
State had to say inits response. It rests onthe |law. Thus, the
striking of the State's response as requested by Ventura woul d not
provide a basis for the granting of his request for an evidentiary
hearing on every claimraised in his anended noti on. Thus, even if
the State's response was untinmely, and even if striking it was
appropriate, the result would not be an evidentiary hearing on any
clainms other than already ordered, and held, by the trial court in
thi s cause.

Mor eover, the State does not read this Honorable Court’s order
as requiring a response, but nerely as authorizing one. However,
if it had such an obligation, the tinme in which to file was
triggered by Ventura s filing of an anmended 3. 850 notion within 60
days after conpliance with all public records demands. As |ate as
August 19, 1996, when Ventura's anended 3.850 notion was fil ed,
Ventura mai ntained that he had only "received sone of the public
records he requested.” (R 2)(enphasis in original). He
specifically asked to be permtted to make further amendnent to his

nmotion. (R 3). Indeed, he clained to be entitled to add cl ai ns,
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facts, and "provide a nenorandum of |aw' in support of any such
|later raised clainms. (R 3). Since, according to Ventura,
conpliance with his public records demands had not been achi eved,
and therefore, his final amended 3. 850 had not then been filed, the
State's obligation to file a response within a specified tinme had
not ri pened.

Finally, this Honorable Court has decreed that Huff hearings

will be held in capital cases. Huff v. State, 622 So. 2d 982, 983
(Fla. 1993).

Henceforth the judge nust allow the attorneys the
opportunity to appear before the court and be heard on an
initial 3.850 notion. This does not nean that the judge
must conduct an evidentiary hearing in all death penalty
postconviction cases. Instead, the hearing before the
judge is for the purpose of determning whether an
evidentiary hearing is required and to hear |egal
argunent relating to the notion.

622 So. 2d at 983. The Huff hearing was appropriately heldin this

case. Ventura is entitled to no relief.
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POINT V

THE TRIAL COURT DID NOT VIOLATE APPELLANT'S
RIGHT TO REMAIN SILENT IN SENTENCING HIM.

Ventura clains that in his anmended 3.850 notion (clainms VI
and Xl), he conplained that the "sentencing judge relied upon
Ventura's failure to present his version of the offense to find
aggravating circunstances . . ." and added "that counsel was
ineffective for failing to address these errors.” (IBat 87). On
appeal, however, he clains that "[a]t sentencing, M. Ventura
reasserted his innocence . . .." (1B at 87). He conpl ai ns about
the judge's "reaction"” to his "declaration of innocence.” (IB at
87). The State submts that Ventura's statenents to the court do
not assert innocence, although they are worded so as to inply such
a claim (See DAR 910-911).

The trial judge's conplained-of coment is directed toward
Ventura's inplied claimof innocence not aggravation.?? There is
nothing to suggest that the judge in any manner considered
Ventura's statenent, or his silence at any point, in aggravation.
He has utterly failed to establish any basis in the record for this
claim

Moreover, since there was no consideration of Ventura's

silence, or any statenent he nmde, in aggravation, there was

22The trial judge was not conmenting on the effect of Ventura's
failure to testify or explain his version of events. The sane
coment nmade about Ventura "[a] pparently you know what happened, "
was al so made about M. MDonald who did testify. (DAR 912).
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nothing for trial counsel to object to. Thus, counsel can hardly
be deemed to have rendered deficient performance. Furt her,
although it's not necessary to reach the second prong of the
Strickland ineffective assistance anal ysis because the deficient
performance prong is not net, there is no reasonable possibility
that the sentence woul d have been different had counsel nade the
obj ection or argunent rai sed on appeal. The evidence of existence
of both the pecuniary gain and cold, calculated, and preneditated
mur der aggravators was overwhel m ng, see DAR 1047-1049, and there
is no reasonable possibility, nmuch less probability, that any
consi deration of what Ventura said, or of any silence he held,
woul d have affected the finding of these aggravators. Having net
neither the performance, nor the prejudice, conponents of the

Strickland standard, Ventura is entitled to no relief.
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POINT VI
APPELLANT HAS SHOWN NO ERROR IN THE
TRIAL JUDGE'S FINDING OF NO
MITIGATION.

In this point, Ventura clains that the trial court erred in
failing to find alleged mtigation which he clains was "set out in
the record.” (1B 89-90). It is axiomatic that a claimalleging
that a trial judge failed to find such mtigation could, and
shoul d, have been raised on direct appeal. Ventura's failure to so
rai se them procedurally bars consideration of this issue in the
i nstant proceedi ng. Provenzano v. State, 739 So. 2d 1150, 1154
(Fla. 1999)[mtigation issues "should have been argued on direct
appeal "]; Wwhite v. State, 729 So. 2d 909, 911 n.4 (Fla. 1999).

Moreover, there was no reasonable quantum of conpetent,
uncontroverted evidence establishing the four nonstatutory
mtigating circunstances Ventura urges. Ventura clains his
daughter's testinony established that he "is a caring famly
person.” (1B at 92). However, on cross, it was established that
Ms. Vallejo' s testinony regarded her father as she knew him sone
ten years earlier. (DAR 873-874). She had not seen himin many
years and had rarely spoken to him by phone. (DAR 874).

The State submts that the trial judge was free to concl ude
that Ms. Vallejo's testinony did not establish that Ventura was a
caring fam |y person at the relevant tine. Mreover, her testinony

di d not distinguish Ventura's fatherly character fromthat whichis
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nor mal . Cf. Mendyk v. State, 592 So. 2d 1076, 1080 (Fl a.
1992) [ Rej ecting Mendyk’s claimthat mtigating evidence shoul d have
been presented, 2 this Court said: "Although an abusive chil dhood,
a history of alcohol and drug abuse, and nental inpairnment can
clearly constitute mtigating factors, in this case we do not find
serious deprivations distinguishing this case from the norm of
children from broken hones. Thus, Mendyk has not proven he was
prejudiced . . .." (citation omtted)]. Thus, there was no
reasonabl e quantum of conpetent, uncontroverted evidence that
Ventura "is a caring famly person.” Mreover, the instant record
shows that there is substantial evidence to the contrary. For
exanple, Ventura deserted his wife and children, noved to a far
di stant State, changed his nanme, and never contacted, or attenpted
to contact, his wife and children or his brothers and sisters
during the seven years prior to the penalty phase presentation
Nei t her did he send any financial support to his wife and children
during that tine, even though he was gainfully enployed in Texas.
Thus, it is clear that even were this issue back before the trial
court, this alleged mtigator would not be found.

Neither is Ventura' s appellate claim that the trial judge

should have found that he "had a good enploynent history and

2This included: "[T]hat his nother was beaten by an al coholic
father; that he spent nost of his childhood in his bedroom
readi ng; that he was a | oner and pushed hinself to do his homework
"perfectly"; and that he had a history of al cohol and drug use and
was nentally inpaired.”
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positive character traits" supported by a reasonable quantum of
conpetent, uncontroverted evi dence. M. Zotas testified that he
worked with Ventura "fifteen or sixteen years ago."? (DAR 879).
He had rarely seen Ventura since 1981 or 1982 and di d not associate
with him (DAR 879). Further, M. Zotas testified on cross that
al though he had earlier considered Ventura to be a |aw abiding
citizen, he had heard "off and on that he got in a little bit of
trouble here and there . . .." (DAR 879). This outdated testinony
of a single job Ventura held at sonme nmuch earlier point inhislife
hardl y constitutes a reasonabl e guantum  of conpet ent
uncontroverted evidence of "a good enploynent history." Neither
does the reputation testinony established on cross support a
finding that Ventura had "positive character traits." Thus, the
trial judge was free to conclude, as he did, that the evidence was
insufficient to establish such a mtigator.

On appeal, Ventura next asserts that the trial judge should
have found that he "was a nodel prisoner."” (1B 92). Apparently,
he t hi nks that the judge shoul d have reached this concl usi on based
on the testinony of a mnister, M. Ganly. M. Gainly had been
involved with this prison mnistry for "the past two years,"”
al t hough he had been visiting the prison, and knew Ventura for 14

or 15 months. (DAR 861-63). In that capacity, he worked with

22He |ater indicated it nmight have been 10, 11 or 12 years.
( DAR 880).
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Ventura "once or twice a nonth."? (DAR 863). On cross, it was
established that the tinme spent wth Ventura was in a group
setting. (DAR 868).

The State asserts that this testinony does not provide a
reasonabl e quantum of conpetent, uncontroverted evidence that
Ventura was "a nodel prisoner.” Further, as the judge was well
aware, Ventura junped bail in this case, used an alias, conmtted
crimes under that nane, and was a fugitive fromjustice for several
years i medi ately precedi ng his rearrest and present incarceration.
Thus, no error has been established in the trial court's rejection
of this alleged "nodel prisoner”™ mtigation.

Finally, Ventura clains that the trial judge should have found
inmtigation that "he devel oped and evi denced strong spiritual and
religious standards." (IB 92). It is true that M. Ginly
testified that he believed that Ventura had accepted Jesus as his
Savi or during the preceding few nonths and that he thought Ventura
was "worth saving" because he had expressed his desire to help
others find their way to the Savior.

On cross, M. Ginly admtted that during the brief tine that
he had been going to the prison and counseling wth inmates, at
| east two of those who had professed religious beliefs had not
foll oned themwhen rel eased. (DAR 869). Mre inportantly, as Rev.

Her shey, Brother Frank M, and Sister Garay testified below if

He |ater claimed that he met with Ventura once or twice a
week. (DAR 868).
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Ventura commtted the nurder he was convicted of, he was not
evi dencing strong spiritual and religious standards. (See R 361
391, 422). Thus, there is no reasonable quantum of conpetent,
uncontroverted evidence establishing the alleged mtigator, and
there is no error in the finding of no mtigating circunstances in
this case. Moreover, since there were no established mtigators,
counsel can hardly have been ineffective for not arguing that the
trial court "was required to find" sone.
POINT VII

APPELLANT HAS FAILED TO DEMONSTRATE

ERROR IN REGARD TO HIS CLAIM OF

ALLEGED "BURDEN SHIFTING."

Ventura conplains that the jury instructions i nproperly stated
that the mtigation had to outweigh the aggravation in order to
recoomend a life sentence. This issue is procedurally barred
because trial counsel did not object to the jury instructions on
this basis. Steinhorst v. State, 412 So. 2d 332 (Fla. 1982).
Further, it is also procedurally barred because the issue could,
and shoul d, have been raised on direct appeal, but was not. Young
v. State, 739 So. 2d 553, 555 n.5 (Fla. 1999); Diaz v. Dugger, 719
So. 2d 865, 868 n.6 (Fla. 1998). Moreover, even if not
procedurally barred, the claimis wthout nerit. Shellito v.
State, 701 So. 2d 837, 842-43 (Fla. 1997). Trial counsel can
hardly be deened to have rendered i neffective assistance in failing

to object to the standard i nstruction specifically approved by this
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Court in Shellito. See Downs v. State, 740 So. 2d 506, 518 (Fl a.
1999).

Finally, any error in the phrasing of the jury instruction was
harm ess beyond a reasonabl e doubt. There can be no harnful error
where, as here, there were no mtigating circunstances to weigh.
It is also harm ess because even had all four of the nonstatutory
mtigators Ventura clains the trial judge should have found (Point
VI) been established and weighed, there 1is no reasonable
possibility, much less probability, that the resulting sentence
woul d have been different.?2® The two strong aggravators far
outwei gh the alleged nonstatutory mtigation. Thus, again, there
can be no ineffective counsel in regard to this issue.

POINT VIII

APPELLANT HAS FAILED TO ESTABLISH
ESPINOSA ERROR.

Ventura clainms that the trial court inproperly instructed on
t he aggravating circunstances. (1B 96). This claimis procedurally
barred because it was raised on direct appeal. Ventura v. State,
560 So. 2d 217, 221 (Fla. 1990). Therein, this Court found a
procedural bar because the issue was "never presented to the trial

court." 1d. Ventura clains that Espinosa should be retroactively

applied to his case, or, in the alternative, trial counsel should

26The jury vote was 11 to 1. Ventura, 560 So. 2d at 218. The
j udge found two wei ghty aggravators - commtted for pecuniary gain
and cold, calculated and preneditated nurder. Id. at 218-19.
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be declared ineffective for the failure "to properly preserve the
i ssue for appellate review (IB 97).

Thi s Court has consi dered, and decided, this issue contrary to
Ventura's position in Downs v. State, 740 So. 2d 506 (Fla. 1999).

Accordingly, Downs argues that his sentence
shoul d be reversed because the judge and jury
considered vague and invalid aggravating
factors in violation of Espinosa v. Florida,
505 U. S. 1079, 112 S. Ct. 2926, 120 L. Ed.2d 854
(1992) (finding reversible error where either
judge or jury considered invalid aggravating
factor in determ ning sentence of death). W
find this claimto be procedurally barred.

[ 14] Espinosa was not decided until after
Downs' direct appeal. Thus, to take advantage
of its ruling in a postconviction proceedi ng,
Downs must establish: (1) that trial counse

preserved the issue for appellate review by
objecting to the jury instructions on
vagueness grounds or by submtting an
alternative instruction and (2) that appellate
counsel raised the issue on appeal. See
State v. Breedlove, 655 So0.2d 74, 76 (Fla.
1995); ILambrix v. Singletary, 641 So. 2d 847,
848 (Fla. 1994); James v. State, 615 So. 2d
668, 669 (Fla. 1993). Because defense counsel
did not object to these instructions during
trial (FN16) or pr opose alternative
instructions and did not challenge these
clains on appeal, any challenges to the jury
instructions thenselves are procedurally
barred frombeing raised for the first tine in
this postconviction proceeding. See Harvey,
656 So. 2d at 1258 (rejecting on procedura

grounds clains alleging Espinosa error,
i ncluding unconstitutionally vague penalty-
phase jury instructions).

[ 15] However, within this claim Downs also
argues counsel rendered i neffective assi stance
by not objecting to the wvarious jury
i nstructions. At t he tinme of Downs

resentencing, the trial court used the
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(footnote omtted) 740 So. 2d. at 517-18.

standard jury instructions, which had been
approved by this Court. See Brown v. State,
565 So. 2d 304, 309 (Fla. 1990) (affirm ng
i nstruction on col d, cal cul at ed and
prenedi t at ed aggravating factor), abrogated by
Jackson v. State, 648 So. 2d 85 (Fla. 1994);
Lightbourne v. State, 438 So. 2d 380, 385
(Fla. 1983) (upholding validity of aggravating
and mtigating statute chall enged on vagueness
gr ounds). Thus, trial counsel cannot be
deened ineffective under the standards set
forth in Strickland for not objecting to the
constitutional validity of these instructions.
See Harvey, 656 So. 2d at 1258 (hol ding that
counsel nmay not be deened ineffective under
Strickland for failing to object to jury
instructions where this Court previously
upheld wvalidity of those instructions);
Mendyk, 592 So. 2d at 1080 ("Wen jury
instructions are proper, the failure to object
does not constitute a serious and substanti al
deficiency that 1is nmeasurably below the
st andard of conpet ent counsel . ").
Accordingly, we find no error in the trial
court's summary deni al of these clains.

Ventura is entitled to no relief.

Ventura cl ai ns that

He clains this Court established that basis for relief

POINT IX

APPELLANT FAILED TO DEMONSTRATE ENTITLEMENT

TO REIEF ON CUMULATIVE ERROR GROUNDS.

State, 569 So. 2d 1234 (Fla. 1990).

| N Jones,

after explicating four of them

in order.

This Court said:

XCi X

this Court found nunerous penalty phase errors,

For these sanme reasons,

relief can be had on "cumul ative error."

in Jones v.

and

ruled that a new penalty phase was



In summary, we have found that the trial court erred by

instructing the jury that the nurder was especially

hei nous, atrocious, or cruel; by admtting testinony in

violation of Booth; by preventing the jury from

considering the potential sentence of inprisonnent; and

by permtting the state to i ntroduce evi dence of | ack of

r enor se. We conclude that these penalty phase errors

requi re a new sentenci ng hearing before a new sent enci ng

jury. Accordingly, we find it unnecessary to reach

Jones’s ninth claim that the trial court inproperly

deni ed defense counsel’s request to w thdraw during the

penal ty phase due to a conflict of interest.

569 So. 2d at 1240. Thus, the holding was not, as Ventura
characterizes it, a cunmulative error holding. Rather, this Court
indicated that it needed go no further into the penalty phase
errors because reversible error had al ready been established.

In Bedford v. State, 589 So. 2d 245, 252 (Fla. 1991), this
Court rejected a claim of "fundanental cunulative error” which
"resulted due to a nunber of alleged errors” which had not been
objected to at trial. Since none of the errors "either
individually or in conmbination resulted in fundanental error,"” the
cunmul ative error claimwas procedurally barred. 1d. Ventura has
not even al |l eged fundamental error. H's cunulative error clai mwas
not raised below, and neither were the alleged errors preserved
bel ow. Thus, assum ng arguendo that a cumulative error claimis

appropriate in a 3.850 proceeding, the instant one is procedurally

barr ed. Id. Ventura is entitled to no relief.

CONCLUSION

c



Based upon the foregoing argunents and authorities, Ventura's
convi ction and sentence of death should be affirnmed in all aspects.
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