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STATEMENT OF THE CASE AND FACTS

The Court has requested supplenental briefs addressing the
foll om ng questi ons:

[ Whet her sections 924.051(3) and 924.051(4),
Florida Statutes (Supp. 1996), which are
portions of the Crimnal Appeal Reform Act,
apply retroactively to appellate review of
sentences inposed for crines commtted before
the effective date of the Act, and if so, what
ef fect those statutory sections, and the rul es
of crim nal and appel | ate procedure i npl enent -
i ng those sections, have on the present case.

It should be recalled that this appeal consolidates two | ower
court case nunbers: CF95-6007, in which Petitioner was convi ct ed of
robbery by a jury, and CF95-5675, in which Petitioner pled guilty

to a second robbery. The follow ng chronol ogy shoul d be not ed:

Cct. 24 and Nov. 2, 1995 - O fenses committed.

Dec. 4 and 29,1995 - Informations fil ed.

July 1, 1996 - Amendnent to rule 3.800(b) takes effect, which
al l ows defendants ten days after sentencing to file a notion
to correct sentenceinthe trial court; Crimnal Appeal Reform
Act (hereinafter "the Act") takes effect.

Sept. 4, 1996 - Petitioner convicted by jury in Case No.
CF95- 6007.

Sept. 6, 1996 - Petitioner pleads guilty in Case No. CF95-
5675.

Nov. 1, 1996 - Petitioner sentenced in both cases to con-
current guidelines sentences of el even years inprisonnment.

Nov. 18, 1996 - Petitioner files a single notice of appeal
i ncludi ng both | ower court case nunbers.

Jan. 1, 1997 - Amendnents to rules of crimnal and appellate
procedure take effect, which restrict defendants' ability to
appeal unpreserved sentencing issues.




SUMVARY OF THE ARGUMENT

It should be imediately noted that the substantive issue in
this caseis quite different fromthe underlying substantive i ssues
i n nost of the cases that have been bedeviling the districts courts
trying to interpret the Act. In many of those cases, the underlying
issues are relatively mnor (e.g., costs 1issues, technical
sentencing errors) and are case-specific (i.e., they are based
primarily on the facts of the case on appeal). The issue in the
present case concerns the facial constitutionality of the statute
t hat aut horized the sentences i nposed on Petitioner. This issue (1)
affects many ot her defendants; (2) will continue to arise until it
is finally resolved by this Court; and (3) needs to be resol ved by
this Court as quickly as possible. Thus, whatever one m ght say
general ly about the Act's | audable goals of easing the appellate
wor kl oad and encour agi ng bench and bar to resol ve sentenci ng i ssues
at the trial level, the issue in the present case needs to be
addressed here and now. Thus, to the extent this Court has
di scretion to take jurisdiction and decide the nerits of this case,
that discretion should be exercised in Petitioner's favor.

As to the questions the Court asked:

First, neither the Act nor the anended rules (particularly the
ones that took effect on January 1, 1997) should be applied here.
Al t hough the Act is not an ex post facto law, it nonethel ess shoul d
not be applied retroactively because it is a substantive | aw that
(1) affects the rights of, and i nposes duti es upon, defendants who
w sh to appeal their convictions, and/or (2) affects the jurisdic-
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tion of, and i nposes duti es upon, Florida' s appellate courts. Since
the Act is substantive and there is no clear expression of a
| egislative intent of retroactive application, the Act nust be
appl i ed prospectively.

Alternatively, if the Act is considered procedural in nature
(and thus subject to a presunption of retroactive application),
then the Act is an unconstitutional |egislative infringement on
this Court's rul e-making authority. Thus, whether viewed as being
substantive or procedural, the Act cannot be applied in the present
case.

The rul es changes pronpted by the Act cannot be applied in
this case either. Rules changes are prospective only, unless
specifically provided otherwi se, and there is no specific provision
in these rules changes. In particular, when the 1997 rul e changes
took effect, Petitioner's appeal was al ready under way and the tine
limt for making use of the 1997 anended rul es had al ready expired.

Assum ng arguendo the Act does apply here, this Court has
jurisdiction to hear this appeal because the issue raised in this
appeal is one of fundanental error and illegality of sentence:
violation of the state constitutional single subject requirenent
rai ses an issue of fundanental error, and an i nposed sentence that
was aut hori zed by a constitutionally invalid statute isillegal and
fundanental |y erroneous. Since, under the Act, an appellate court
has jurisdiction to correct a fundanentally erroneous or illegal
sentence even though the issue was unpreserved, this Court has

jurisdiction in the present case.



This conclusion is not changed by the assunption that the
anmended rules apply here as well. Even under the anended rul es,
this Court has jurisdiction to hear this appeal and the issue
raised is a valid appellate issue, for the sane reasons |just
stated: under the anended rul es, appellate courts retain jurisdic-
tion to correct unpreserved issues of illegal or fundanentally
erroneous sentences. Indeed, the courts' power and duty to correct
such sentences is an inherent part of judicial power, which cannot
be taken away by the l|egislature or surrendered by the courts.
Thus, neither the anmended rules nor the Act can take this power
fromthe courts.

Finally, assumng this Court has no jurisdiction to hear this
appeal, the case should not be dismssed but rather should be
transferred to the trial court, under the provisions of Article V,

Section 2 of the Florida Constitution and appellate rule 9.040(Db).



ARGUMENT

THE CRIM NAL APPEAL REFORM ACT AND THE AMENDED RULES

Sections 924.051(2), (3), (4), and (8) of the Act provide:

(2) The ri
sions for

ght to direct appeal and the provi-
collateral relief created by this

chapter may only be inplenented in strict
accordance with the terns and conditions of

this secti

on.

(3) An appeal may not be taken froma judgnment
or order of atrial court unless a prejudicial
error is alleged and is properly preserved or,

if not pr

operly preserved, would constitute

fundanental error. A judgnent or sentence may
be reversed on appeal only when an appellate
court determnes after a review of the com
plete record that prejudicial error occurred
and was properly preserved in the trial court
or, if not properly preserved, would consti -
tute fundanental error.

(4) If a

def endant pleads nolo contendere

w thout expressly reserving the right to

appeal a
def endant
reserving

legally dispositive issue, or if a
pleads gquilty wthout expressly
the right to appeal a legally

di spositive issue, the defendant nmay not
appeal the judgnent or sentence.

(8) It is the intent of the Legislature that
all ternms and conditions of direct appeal and
col | ateral review be strictly enforced,
i ncludi ng the application of procedural bars,
to insure that all clains of error are raised
and resolved at the first opportunity. It is
also the Legislature's intent that all
pr ocedur al bars to direct appeal and
collateral review be fully enforced by the
courts of this state.

The other sections of the Act: (1) define the terns

"prejudicial error"

prohi bit collatera

and "preserved", section 924.051(1); (2)
relief "on grounds that were or coul d have been
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raised at trial and, if properly preserved, on direct appeal",
section 924.051(5); (3) inpose tines limts for seeking coll ateral
relief and delineate the grounds for avoiding those tine limts,
section 924.051(6); (4) inpose "the burden of denonstrating .
prejudicial error” on "the party chall engi ng the judgnent or order
of the trial court”™ and prohibit the courts from reversing a
j udgnment or sentence "absent an express finding that a prejudicial
error occurred", section 924.051(7); and (8) prohibit the use of
public funds, resources, and enpl oyees in appellate or collateral
proceedi ngs "unless the use is constitutionally or statutorily
mandat ed", section 924.051(9).

The Act took effect on July 1, 1996. Amendnents to Florida

Rul e of Appellate Procedure 9.020(q) and Florida Rule of Crim nal

Procedure 3.800 ("Anmendnents 1"), 675 So. 2d 1374 (Fla. 1996).

In response to the Act, this Court anended the crimnal and

appellate rules in Anendnents |I. The crimnal rul es were anended by

creating a new rule 3.800(b), which was titled "Mtion to Correct
Sentencing Error" and allowed defendants to "file a notion to
correct the sentence . . . wthin ten days after the rendition

Id. at 1375. Appellate rule 9.020(g) was anended to provide
that atinely filed notion to correct a sentence tolls the tinme for

filing the notice of appeal and is not abandoned by the filing of

the notice of appeal. Id. These anendnments were designed "to
insure that a defendant w Il have an opportunity to raise
sentencing errors on appeal ." 1d. These anended rul es al so becane

effective on July 1, 1996. |d.



On Novenber 22, 1996 -- four days after Petitioner filed his
notice of appeal in the present case -- this Court again anended

the appellate rules, in several significant ways. Anendnents to

Fl orida Rul es of Appellate Procedure ("Amendnents I1")?% 696 So. 2d

1103 (Fla. 1996). These anendnents took effect on January 1, 1997.

Id. at 1107. In this brief, Anendnents | and Il wll collectively

be called the "Amended Rul es. ™

Anendnents Il made the follow ng changes to rule 9.140 that

are significant for present purposes:
(b) Appeal s by Defendant.

(1) Appeals Permtted. A defendant may
appeal

(D) an unlawful or illegal sentence;

(E) a sentence, if the appeal is re
quired or permtted by general |aw, or

(F) as ot herwi se provided by qgenera
| aw.

(2) Pleas. A defendant may not appeal
from a quilty or nolo contendere plea
except as foll ows:

(A) [He] reserve[s] the right to appeal
a prior dispositive order . . . .

(B) A defendant who pleads quilty or
nolo contendere nay otherwise directly
appeal only

! The Anendnents Il opinion was originally published at 685
So. 2d 773; the version published at 696 So. 2d 1103 was called a
"corrected" version. As best as the undersigned counsel can
determ ne, the corrections made i n the second version had no effect
on the issues raised in this appeal. In the remainder of this
brief, Petitioner will cite the "corrected"” version of Amendnents
1.




(iv) a sentencing error, if preserved:
or

(v) as otherw se provided by | aw.

(d) Sentencing Errors. A sentencing error
may not be raised on appeal unless the

al l eged error has first been brought to the
attention of the |lower tribunal:

(1) at the tinme of sentencing; or

(2) by notion pursuant to Florida Rule of
Crimnal Procedure 3.800(b).

The enphasi zed portion was added in Amendnents 11. 1d. at

1129-30. Anendnents Il also increased the tinme limt for filing a

nmotion to correct a sentence under rule 3.800(b) from 10 to 30
days. 1d. at 1105.

In the commentary acconpanying Anmendnents |1, the Court

receded from State v. Creighton, 469 So. 2d 735 (Fla. 1985) and

held that the | anguage in Article V, Section 4(b) of the Florida

Constitution -- "appeals, that may be taken as a matter of right,
from final judgnments or orders" -- creates "a constitutional
protection of the right to appeal.” 696 So. 2d at 1104. The Court

further coment ed:

However, we believe that the |egislature
may inplenment this constitutional right and
pl ace reasonable conditions upon it, so |long
as they do not thwart the [litigants'
legitimate appellate rights. O course, this
Court continues to have jurisdiction over the
practice and procedure relating to appeals.

Applying this rationale to the anmendnent of
section 924.051(3), we believe the | egislature
coul d reasonably condition the right to appeal



upon the preservation of a prejudicial error
or the assertion of a fundanental error.
Anticipating that we mght reach such a
conclusion, this Court on June 27, 1996,
promul gated an energency anmendnent desi gnated
as new Florida Rule of Crimnal Procedure
3.800(b) to authorize the filing of a notion
to correct a defendant's sentence . oo

The other issue imrediately before us is
the effect of the Act on the proposed rule on
appeals from pleas of guilty or nolo
contendere w thout reservation. I n Robi nson
v. State, 373 So. 2d 898 (Fla. 1979), this
Court addressed the wvalidity of section
924.06(3), Florida Statutes (1977), which
r ead:

A defendant who pleads guilty or nolo
contendere wth no express reservation
of the right to appeal shall have no
right to a direct appeal. Such def en-
dant shall obtain review by neans of
collateral attack

The Court agreed that the statute properly
forecl osed appeals from matters which took
pl ace before the defendant agreed to the
j udgnment of conviction. However, the Court
held that there was a imted class of issues
whi ch occur contenporaneously with the entry
of the plea that may be the proper subject of
an appeal. These included: (1) subject matter

jurisdiction; (2) illegality of the sentence;
(3) failure of the governnent to abide by a
pl ea agreenent; and (4) the voluntary

intelligent character of the plea. Robinson,
373 So. 2d at 902.

Section 924.051(b)(4)[?] is directed to the
same end but is worded slightly differently.
I nsofar as it says that a defendant who pl eads
nol o contendere or guilty wthout expressly
reserving the right to appeal a legally
di spositive issue cannot appeal the judgment,
we believe that the principle of Robinson
controls. A defendant nust have the right to
appeal that limted class of issues described
i n Robi nson.

2 The Court's reference to subsection (b)(4) is erroneous; it
is sinply subsection (4).



There remains, however, another problem
Section 924.051(b)(4) also states that a
def endant pleading guilty or nolo contendere
w thout expressly reserving the right to
appeal a legally dispositive issue cannot
appeal the sentence. However, a defendant has
not yet been sentenced at the tinme of the
pl ea. CObviously, one cannot expressly reserve
a sentencing error which has not yet occurred.
By any standard, this is not a reasonable
condition to the right to appeal. Therefore,
we construe this provision of the Act to
permt a defendant who pleads guilty or nolo
contendere without reserving a legally
di spositive issue to nevertheless appeal a
sentencing error, providing it has been tinely
preserved by notion to correct the sentence.

Id. at 1104-05 (footnote omtted).
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1. NEI THER THE ACT NOR THE AMENDED RULES APPLY | N THE PRESENT

CASE
A. The Act Does Not Apply

The Act is not an ex post facto law. An ex post facto |aw
retroactively alters the definition of <crimnal conduct or

i ncreases the penalty for such conduct. Calama v. Singletary, 686

So. 2d 1337 (Fla. 1997). The Act does neither. However, as a matter
of statutory interpretation, the Act nonethel ess cannot be applied
retroactively.

The question of retroactivity turns primarily on the question
of "whether the [statute] is one of substantive or procedural |aw "

Alanb Rent-A-Car, Inc. v. Mncusi, 632 So. 2d 1352, 1358 (Fla

1994). "[S]ubstantive law prescribes duties and rights and
procedural | aw concerns the nmeans and nethods to apply and enforce
those duties and rights.” Id. It is well-settled that

[A]s a general rule, in the absence of
clear legislative intent to the contrary, a
| aw affecting substantive rights is presuned
to apply prospectively.

[ T] he presunption in favor of prospectlve
application does not apply to "renedial"
[i.e., "procedural"”] Ilegislation; rather,
whenever possible, such |egislation should be
applied to pending cases in order to fully
ef fectuate the | egi slature' s i nt ended pur pose.

: However, we have never classified a
statute that acconplishes a renedi al purpose
by creating substantive new rights or inposing
new | egal burdens as the type of "renedial"
legislation that should be presunptively
applied in pending cases.

[ T] he nere fact t hat retroactive
application of a new statute would vindicate
its purpose nore fully . . . is not sufficient

11



to rebut the presunption against retroactivity

Arrow Air, Inc. v. Walsh, 645 So. 2d 422, 424-25 (Fla. 1994)

(citations and internal quotes omtted).

There is no cl ear expression of legislativeintent in the Act;
rather, the legislature sinply said the Act "shall take effect July
1, 1996." Ch. 96-248, Laws of Florida, sec. 9.3

As to whether the Act is substantive or procedural/renedial
one's first reaction may be to classify it as the latter. However,
the Act clearly "prescribes duties and rights" for crimnal
defendants: it defines the circunstances under which they have the
right to appeal and seek collateral relief, and it inposes upon
them certain duties they nust abide by in order to exercise that
right. It inposes the duty to prove prejudicial preserved error or
fundanmental error, and it inposes the duty to prove harnful ness.
Furt her, some of these duties are "new | egal burdens".* Arrow Ai r
supra, 645 So. 2d at 424. Thus, the Act is not the type of
procedural /remedi al statute that is an exception to the presunption

agai nst retroactive application.

3 The nmere provision for an effective date is not the type of
cl ear expression of legislative intent required in this context;
after all, all new statutes have an effective date. See Arrow A r,
supra (statute with effective date applies prospectively only).

4 Clearly, the Act nust inpose sone "new | egal burdens" on

crim nal defendants who wish to appeal; if it did not, then the Act
woul d do nothing but codify the pre-Act rules governing crim nal
appeals. As wll be discussed, there is nuch dispute in the

district courts regarding exactly what "new | egal burdens" the Act
i nposes; however, no court doubts that the Act was intended to
radically alter the crimnal appellate |andscape (and alter it to
t he defendant's di sadvant age).

12



A holding that the Act applies retroactively would, of
necessity, invalidate the Act on a different ground. In order for
the Act to be applicable in the present case, it would have to be

consi dered a procedural statute. Arrow Air, supra. However, if the

Act is procedural in nature, it would violate Article V, Section 2
of the Florida Constitution. That article designates this Court as
the sole authority to adopt procedural rules. Matters concerning
the preservation of error, the allocation of the burden of
per suasi on on appeal, and the availability, scope, and standard of
appel l ate and col l ateral revieware clearly matters of practice and
procedure. "The Legislature . . . has no constitutional authority
to enact any law relating to practice and procedure.” |In Re

Clarification & Florida Rules O Practice And Procedure, 281 So.

2d 204, 204 (Fla. 1973).
Thus, either as a matter of statutory construction or
constitutional validity, the Act does not apply in the present

case.?®

51t could be argued that the Act is not an inproper invasion
of this Court's rule-making authority, on the ground that the Act
is an attenpt to limt the jurisdiction of the appellate courts, a
substantive power that Amendnents Il seens to feel the | egislature
properly possesses. See 696 So. 2d at 1104. However, at |east one
district court has expressly questioned this assunption. Bain v.
State, 24 Fla. Law Wekly D 314, 315 (Fla. 2d DCA, Jan. 29, 1999).

Bain will be discussed in sectionlll, below, it will be concl uded
there that, regardless of whether the Act was neant to inpose
jurisdictional limts on the appellate courts and regardl ess of

whether the legislature has that authority, this Court has
jurisdiction in the present case. For present purposes, the
followng should be noted: assumng the Act is a proper non-
procedural Iimt on appellate jurisdiction, then the Anmended Rul es
cannot be read as being nore jurisdiction-restricting than the Act,
whi ch at | east one district court appears to have done. Maddox V.
State, 708 So. 2d 617 (Fla. 5th DCA 1998), discussed in section |V,

13



B. The Anended Rul es Do Not Apply

The Anmended Rul es do not apply in the present case either. It
is well-settled that "rules of procedure are prospective unless

specifically provided otherwi se.” Mendez-Perez v. Perez-Perez, 656

So. 2d 458, 460 (1995). Over 100 years ago, this Court said that
amendnents to the appellate rules should not be applied in appeal s
that are pending when those anendnents take affect. Poyntz v.
Reynol ds, 19 So. 649 (Fla. 1896). In the present case, the Amended
Rul es did not take effect until after Petitioner had been arrested

and formally charged. Further, the 1997 anendnent (Anendnents |1)

did not take effect until six weeks after Petitioner filed his
noti ce of appeal. Al though anended rule 3.800(b) was in effect at
that time, that rule provided only that a defendant "may file a
motion to correct the sentence" (enphasis added); it did not
(either by itself or in conjunction wwth the other then-existing
rules) require the filing of such a notion as a prerequisite to

raising a sentencing issue on appeal.?® By the time the 1997

below. In other words, if the Act is a proper substantive exercise
of legislative authority, then this Court cannot, under the guise
of its rule-making authority, negate that exercise of |egislative
authority by, in effect, declining to accept jurisdiction that the
| egislature has given it. This point will be discussed further in
section IV, bel ow

6 Further, amended rule 3.800(b) refers only to the correction
of sentencing errors. It is not clear whether the facial invalidity
of a statute is the type of sentencing "error" anmended rule 3.800
was designed to correct. That anendnent seens nore geared to
correction of the type of mnor errors that have been pl aguing the

appel l ate courts for years, i.e., costs and public defender |iens;
probation conditions; clerical errors; credit for tinme served. As
wll be discussed in section IV below, there is a recognized
distinction between an "illegal sentence" and an "erroneous

sentence."” Rule 3.800(b) seens designed to correct the latter type

14



amended rules took effect, it was too late for Petitioner to seek
relief under rule 3.800(b), even under the 30-day tinme period
all owed for by the newy anended rul es. Those rules clearly cannot
be applied in the present case. The only reported district court
decision to address this issue agrees wwth this analysis. Geen v.
State, 700 So. 2d 384, 387 (Fla. 1st DCA 1997).

Thus, neither the Act nor the Amended Rules apply in the

present case.

of error, and rightly so: such mnor errors are best corrected at
the trial level, so valuable appellate judicial resources are not
wasted on such trivialities. In contrast, the issue in the present
case needs to be resolved (and quickly) at the appellate |evel

i ndeed, at the highest appellate level. The filing of a rule 3.800
nmotion to rai se such an issue is a waste of tinme; regardl ess of who
wins at the trial level, the other party is sure to take the issue
to the next | evel. Thus, the strict application of rule 3.800(b) to
an issue such as the one in the present case wuld be
count er producti ve.
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I11. ASSUM NG THE ACT APPLIES IN THE PRESENT CASE, TH S COURT HAS

JURI SDI CT1 ON TO HEAR THE APPEAL BECAUSE THE PETI TI ONER HAS RAI SED

AN | SSUE OF FUNDAMENTAL ERROR

In Anmendnents |1, this Court, after noting that the

| egi sl ature may i npose "reasonabl e condi ti ons" on t he
constitutionally protected right to appeal, asserted "we believe
the | egi sl ature coul d reasonably condition the right to appeal upon
the preservation of a prejudicial error or the assertion of a
fundanmental error."”™ 696 So. 2d at 1105. Wiile this seenms to
indicate that the Act inposes jurisdictional requirenents, the
district courts are nonethel ess divided on the issue.

The First, Third, and Fourth Districts have all concl uded t hat
the Act's requirenent of a preserved prejudicial error or a
fundanmental error is not a jurisdictional requirement. Stone v.

State, 688 So. 2d 1006 (Fla. 1st DCA 1998); Thonpson v. State, 708

So. 2d 289 (Fla. 4th DCA 1998); Harriel v. State, 710 So. 2d 102

(Fla. 4th DCA 1998); Jefferson v. State, 23 Fla. Law Wekly D2305

(Fla. 3d DCA, Cct. 14, 1998).°
The Second District has concl uded that both sections 924. 051

(3) and (4) inpose jurisdictional limtations. Denson v. State, 711

So. 2d 1225 (Fla. 2d DCA 1998); Bain, supra. However, Bain

expressed sonme doubt about whether the |l egislature may restrict the

constitutional right to appeal, even if those restrictions were

" However, Jefferson seens to disagree with Stone and Thonpson
on the issue of whether the failure to raise a proper Robinson
issue in a plea appeal is a jurisdictional defect. 23 Fla. Law
Weekly at D2350, fn. 1; Wite v. Singletary, 711 So. 2d 640 (Fl a.
3d DCA 1998).
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reasonable. 24 Fla. Law Wekly at D315. Nonethel ess, that court

felt that, in Anendnents Il, this Court had already decided this

guestion in favor of legislative authority to inpose reasonable
conditions on appellate jurisdiction. |d.

Assumi ng the Act was intended to be a restriction on appellate
jurisdiction, this Court has jurisdiction in the present case
Under section 924.051(3), jurisdictionis provided if the appellant
al l eges a fundanental error. The facial validity of a statute under
the state constitutional single subject requirenent raises an i ssue

of fundanental error. State v. Johnson, 616 So. 2d 1 (Fla. 1993).

As noted in the initial brief -- and uncontested in the state's
answer brief -- | Petitioner was sentenced under the 1995
guidelines to a sentence near the top of his 1995 gui del i nes range,
hi s gui delines range would be significantly |ower under the 1994
gui delines (indeed, the sentences inposed would be departure
sentences under the 1994 guidelines), and he falls within the
applicable "w ndow period" for purposes of a single subject
violation. See initial brief, p. 4. Thus, Petitioner has raised a
| egitimate fundanental error issue sufficient to provide appellate

jurisdiction under section 924.051(3).¢8

8 A question may arise about whether this Court has
jurisdiction to hear both of the | ower court cases consolidated in
this appeal. As noted earlier, one of these cases was a trial and
one was a plea. It may be argued that there are different
jurisdictional requirenents for the two types of cases. This wl|
be discussed in section V, below, we first need to discuss the
effect of the Amended Rul es, assum ng they apply here. That wll| be
done in section IV.
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| V. ASSUM NG THE AMENDED RULES APPLY IN THE PRESENT CASE, TH S

COURT HAS JURI SDI CTION AND PETI TI ONER HAS RAISED AN | SSUE OF A

FUNDAMENTALLY ERRONEOQUS OR AN | LLEGAL SENTENCE

The district courts have struggled with t he neani ng and eff ect
of the combination of the Act and the Amended Rules, particularly
when it comes to questions of unpreserved sentencing issues (nost
particularly in plea cases). The courts have di sagreed about such
basi ¢ questions as whet her an appellate court has jurisdiction to
deci de unpreserved sentenci ng i ssues, whether the court can decide
unpreserved sentencing issues if it otherwise has jurisdiction
and, assum ng the court does have sone jurisdiction, what types of
unpreserved sentencing issues can be addressed.

To survey the existing | egal | andscape, we should begin with
a line of cases that have addressed the neaning of the phrase
"illegal sentence", as used in rule 3.800(a). The first significant

case is State v. Calloway, 658 So. 2d 983 (Fla. 1995), which

addressed the question of whether rule 3.800(a) could be used to
attack the alleged inproper inposition of consecutive habitua
of fender sentences.® In the course of answering this question in
the negative, the Court said "rule 3.800. . . islimted to those
sentencing issues that can be resolved as a matter of |aw w t hout
an evidentiary hearing." 1d. at 988. The Court also identified

"three different types of sentencing errors: (1) an 'erroneous

 In Hale v. State, 630 So. 2d 521 (Fla. 1993), this Court
held it was inproper to "inpose consecutive habitual felony
of fender sentences for multiple offenses arising out of the sane
crimnal episode." |Id. at 523.
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sentence' which is correctable on direct appeal; (2) an 'unl awf ul
sentence' which is correctable only after an evidentiary hearing
under rule 3.850; and (3) an 'illegal sentence' in which the error
nmust be corrected as a matter of lawin a rule 3.800 proceeding."”
Id. at 987-88. The Court did not expand upon these distinctions any
further. However, since this three-part classification system

originated in Judge v. State, 596 So. 2d 73 (Fla. 2d DCA 1991), it

may be hel pful to exam ne that opinion.

I n Judge, the court held that a defendant could not use rule
3.800(a) to claim his habitual offender sentence was il egal
because he did not personally receive witten notice of the state's
intent to habitualize him Al though Judge did not offer all-
enconpassing definitions for erroneous, unlawful, and illegal
sentences, it did offer several instructive coments. Erroneous
sentences were said to be those that were "consi dered fundanental ",
id. at 77; however, "fundanental" was not defined. 1l egal
sentences are those that "inpose[] a penalty that is sinply not
authorized by law'; illegality does not include the question of
"whet her the procedure enployed to inpose the sentence conported
with statutory | aw and due process"”, but rather only concerns the
gquestion of whether the sentence "fits within the confines of the
law." Id. Illegality can be determ ned by "an exam nation of the
basic public records concerning the adjudicated offense and the
resulting sentence"; there are no issues of fact that need to be
resolved. |d. Judge offered no further definition of unlawfu

sent ences.
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In Davis v. State, 661 So. 2d 1193 (Fla. 1995), this Court

appeared to adopt a very restrictive definition for illegal
sentences. Davis was given a sentence that was within the statutory
maxi mum but above the guidelines; however, the witten departure
reasons were not tinely filed. Rejecting Davis' argunent that the
untinmely filing "constitutes fundanental error that can be raised
for the first time on collateral review', the Court asserted:

The confusi on regardi ng whet her this type
of issue may be raised for the first tinme in
postconviction relief proceedings is the
apparent result of this Court's allow ng such
issues to be raised for the first tinme on
appeal where there has been no cont enporaneous
obj ection bel ow Normally, to raise an
asserted error in an appeal, a contenporaneous
obj ection nust have been made . . . . The
general exception to this rule is that an
asserted error may be raised for t he first
time on appeal if the error is "fundanental.

. . [Wth] errors in the sentencing process
that are apparent on the face of the record[,]
t he purpose of the contenporaneous objectlon
rule is not present because the error can be
corrected by a sinple remand to t he sentencing
j udge.

Id. at 1196.

The Court concluded that "[w]jhile the failure to file witten
reasons is error that may be raised for the first tine on appeal,
it isnot . . . 'fundanental' error that nmay be raised at any tine
if the sentence is within the maxi mnum period allowed by law " 1d.

A short tinme later, the Court applied Davis to conclude that "a
hybrid split sentence of incarceration under the guidelines
followed by probation as a habitual offender, although not

aut hori zed by statue or rule, is not anillegal sentence unless the
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total sentence inposed exceeds the statutory maximum. . . ." King
v. State, 681 So. 2d 1136 (Fla. 1996).
As will be discussed bel ow, sone district court opinions have

relied on the narrow Davis-King definition of an illegal sentence

under rule 3.800 when interpreting the Act and the Anmended Rul es.
However, this Court has recently expanded this narrow definition.

In Hopping v. State, 708 So. 2d 263 (Fla. 1998), the defendant's

double jeopardy rights were violated when his sentence was
i ncreased several nonths after he began serving it. Holding this
was an illegal sentence that could be corrected in a rule 3.800
nmotion, the Court enphasized the |anguage in Calloway that said an
illegal sentence included "sentencing i ssues that can be resol ved
as a matter of law wthout an evidentiary hearing." |d. at 265

(enmphasis deleted). In State v. Mncino, 714 So. 2d 429 (Fla

1998), the Court held that "a claimof credit for jail tine served
is cognizable in a rule 3.800 notion to the extent that court

records reflect an undi sputed entitlenent to credit and a sentence

that fails to grant such credit.” |d. at 430. Again quoting
Call oway, the Court said "Hopping . . . rejected the contention
that . . . Davis mandates that only those sentences that facially

exceed the statutory nmaxi muns nmay be chal | enged under rul e 3.800(a)
as illegal." Id. at 433 (enphasis in original). The Court concl uded
that "[a] sentence that patently fails to conformwi th statutory or
constitutional limtations is by definition "illegal'." |d.

This line of cases is inportant for present purposes because

the Anended Rules intended to incorporate the distinctions
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recogni zed in Calloway. Recall that, in Anendnents |, the Court

divided rule 3.800 into two subsections: subsection (a), which
allows "illegal sentences" to be "correct[ed]"” "at any tinme"; and
subsection (b), which gave defendants 30 days to "correct

sentencing error[s]." I n Amendnents 11, the Court pronulgated

anended rule 9.140, which: (1) added the phrase "unlawful or" to
the phrase "illegal sentence" in 9.140(b)(1)(D) (which lists the
ci rcunstances under which the defendant "may appeal”); (2)
reaffirmed (in a separate and coequal subsection, 9.140(b)(1)(E))
that a defendant may appeal "a sentence, if the appeal is required
or permtted by general law'; (3) restricted a defendant who pl eads
guilty or no contest without reserving an issue to appealing "a
sentencing error, if preserved", 9.140(b)(2) (B)(iv); and (4)
provided that "sentencing error[s] may not be raised on appea

unl ess [preserved]", 9.140 (d). 696 So. 2d at 1129-30. The

comentary to the anmendnents in Arendnents Il notes: "In view of
our decisionin Davis . . . , clarifying the definition of illegal
sentences, we have provided in rule[] 9.140(b)(1)(D . . . direct
appeal s may be taken fromboth ill egal and unl awful sentences." 696

So. 2d at 1106.

It is clear that the use of the phrase "sentencing error” in
rules 3.800(b) and 9.140(b)(2)(B)(iv) and (d) refers only to what
Cal | oway cal | ed "erroneous sentences", which in turn neans that the
preservation requirenents in those subsections do not apply to
"illegal" and "unlawful " sentences. This reading is reinforced by

the facts that: (1) rule 9.140(b)(1) provides separately for
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appeals from both "unlawful or illegal sentence[s]"” and "a
sentence, . . . if permtted by general law'; and (2) rule
9.140(b)(2)(B)(iv) provides separately for appeals both from
preserved "sentencing error[s]" and "as otherw se provi ded by | aw. "
If the phrase "unlawful or illegal sentence" is neant to be
synonynous with, or to enconpass, the phrase "sentencing errors”,
then the separate phrase "a sentence . . . if permtted by general
| aw' woul d be unnecessary. Simlarly, "as otherw se provided by
| aw' nust refer to the provision for appealing "unlawful or ill egal
sentences” in 9.140(b)(1)(D); as this Court nmade cl ear i n Robi nson,
the | egi sl ature cannot take away t he defendant's right to appeal an
illegal sentence, even if he pleads w thout reserving the issue.?

The district courts have not wunaninously accepted this
reasoni ng; indeed, they have conme to conflicting conclusions

regardi ng the neaning of the Act and the Anmended Rul es. The nost

10 |'n addressing the Robinson problemin Arendnents |1, this
Court began by noting that Robinson says that the pleading
defendant retains the right to appeal the "illegality of the

sentence" and thus, despite section 924.051(4), "Robinson controls
[and a] defendant nmust have the right to appeal that imted class
of issues described in Robinson." 696 So. 2d at 1105 (enphasis
added). The Court then went on to address "anot her problent: at the
time of his plea, the defendant "cannot expressly reserve a
sentencing error which has not yet occurred . . . ." 1d. (enphasis
added). The Court then addresses this "[]other probleni by
construing the Act "to permt a [pleading] defendant . . . to .

appeal a sentencing error, providing it has been tinely preserved
by a notion to correct the sentence." 1d. (enphasis added). Here
again we see the Court drawing the Call oway-based distinction
between illegal and erroneous sentences. In effect, the Anended
Rul es, rather than inposing a preservation requirenent on the
raising of an illegal sentence issue, have added a new basis for
appeal s on pl eas: a defendant can appeal, not only an (unpreserved)
illegal sentence issue, but also a non-illegal -sentence sentencing
error, if preserved.
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restrictive approach is that taken by the Fifth District en banc in

Maddox, supra. In that case, the defendant pled no contest,

reserving the right to appeal the denial of a notion to suppress.
On appeal, he raised an unpreserved costs issue. The court held
that "[t]he net effect of the [Act] and the anended rules is that
no sentencing error can be considered in a direct appeal unless the
error has been 'preserved' for review. . . ." Id. at 619 (enphasis
inoriginal). The court further held "[t]his is true regardl ess of
whet her the error is apparent on the face of the record [a]nd it
applies across the board to defendants who plead and to those who
go to trial." Id. The court concluded "'fundanental error' no
| onger exists in the sentencing context." |d.
I n reaching this conclusion, the court relied ontwo prem ses:
1) the phrase "'sentencing errors' [as used in the Arended Rul es]
appears to include those that are unlawful, as well as those that
are illegal"; and 2) anmended rule 9.140(d) nust be read literally
and strictly to require that all sentencing issues nust first be
preserved in order to be raised on appeal. |d. at 618. The court
also felt this Court has concluded that there is no |onger any
doctrine of fundanental error in the sentencing context:
The suprene court has recently
di stingui shed sentencing error from trial
error, and has found fundanental error only in
the latter context. Summers v. State, 684 So.
2d 729, 729 (Fla. 1996) ("The trial court's
failure to conply with the statutory nmandate
is a sentencing error, not fundanental error,
whi ch nust be raised on direct appeal or it is
wai ved"); Archer v. State, 673 So. 2d 17, 20
(Fla. 1996) ("Fundanental error is 'error

whi ch reaches down into the validity of the
trial itself to the extent that the verdict
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itself could not have been obtained wthout
t he assistance of the alleged error'"). . . .
It appears that the supreme court has
concluded that the notion of "fundanental
error"” should be limted to trial errors, not
sentencing errors. The high court could have
adopted a rule that paralleled the . . . Act,
which would allow for review of fundanenta
errors in nonplea cases, but the court did not
do so and nade clear in its recent anmendnment
to rule 9.140 that unpreserved sentencing
errors cannot be raised on appeal .

Id. at 619 (enphasis in Maddox).

Two j udges di ssented fromthe majority's conclusion that there
is no longer any fundanental sentencing errors; they said the
majority was msreading Sumers and Archer. 1d. at 621-22
(Thompson, J., concurring in part, dissenting in part). They
poi nted out that Summers addressed a question of what constitutes

an illegal sentence under rule 3.800(a)!!, and Archer was a death

11 The issue in Summers concerned the failure to nake
statutorily required witten findings before inposing adult
sanctions on a juvenile. Followi ng Davis, the Court held this was
"a sentencing error, not fundanental error, which nust be rai sed on
direct appeal or it is waived." 684 So. 2d at 729. Wile this
sentence coul d be read as neaning that sentencing errors can never
be fundanental error, it is nore likely the Court was intending to
say that the i ssue Sumrers was attenpting to rai se cannot be raised
in arule 3.800 notion.

Maddox' reading of Summers illustrates the point the court
made in Judge, see 596 So. 2d at 76, fn.1l, a point that is quite
significant in the courts' attenpts to interpret the Act: we keep
using the phrases "fundanental error", "sentencing error"
"unl awful sentence", and "illegal sentence" as if those phrases
have sone obj ective neani ng that can be ascertained i ndependent of
t he factual and procedural context of the case in which the phrases

are used. In fact -- as both Judge and Calloway indicate --, the
di stinctions between erroneous, unlawful, andillegal sentences are

based, not on the inherent substantive properties of the different
types of sentencing m stakes, but on the procedural device that is
used to renedy them Thus, erroneous=appeal, unlawful=3.850, and
illegal =3.800. If we attenpt to determ ne which procedure is to be
used to correct a particular sentencing mstake by attenpting to
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penalty resentencing case in which the coments quoted by the
Maddox majority were nmade in the context of rejecting the
defendant's argunment that it was fundanental error to fail to give

the resentencing jury a definition of reasonabl e doubt. 12

classify the mstake as being one of erroneous, unlawful, or
illegal, we run into either an unending circularity or a self-

defining conclusion: an illegal sentence nust be corrected in a
3.800 notion, so a sentencing mstake that is correctable in a
3.800 notion nmust be an illegal sentence. Thus, this Court has
stated that an illegal sentence issue is one that can be "resol ved

as a matter of law without an evidentiary hearing"” (Calloway) or
"patently fails to conform with statutory or constitutional
[imtations" (Mancino), but it does not include a "fundanental
[error] that [is] apparent on the face of the record" (Davis). The
distinction between "resolved as a matter of law wthout an
evidentiary hearing"” and "apparent on the face of the record" is
subtl e at best.

The real issue that needs to be addressed is this: where, when,
how, and by whomw || potential sentencing m stakes be addressed?
There are, of course, three basic possibilities: direct appeal
rule 3.800, and rule 3.850. The allocation of the various types of
potential sentencing m stakes anong these three potential renedies
shoul d be done by reference to a conmbi nation of factors, including
t he seriousness of the m stake, whether an evidentiary hearing is
requi red, system c concerns about finality, adm nistrati ve concerns
about who is in the best position to make the decision npst
efficiently, and the appearance of doing justice. Attenpting to
allocate the decision-making process through the use of such
abstract and anorphous terns as "fundanental error", etc., seens
dooned to failure; we are going to continue to encounter the type
of problens we have been experiencing to date. It would seemthat
it mght be better to sinply list the various types of basic
sentenci ng m stakes there are and then specifically allocate each
to one procedure or another.

12 The quote from Archer that the Maddox mejority relied upon
was actually a quote from State v. Delva, 575 So. 2d 643 (Fla.
1991), a case that addressed the issue of what anobunts to
fundanmental error in the context of the giving of jury
instructions. Thus, the use of the word "trial" in the Archer-
Del va quote can hardly be read as a clear statenent fromthis Court
that there is no longer any fundanental error in the sentencing

cont ext.
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The other district courts disagree with the Maddox najority's
holding that there is no longer any such thing as fundanenta
sentencing error.

In Nelson v. State, 719 So. 2d 1230 (Fla. 1st DCA 1998), the

def endant pled no contest to felony petit theft and, pursuant to a
negoti ated agreenent, was sentenced as a habitual offender. On
appeal, she claimed for the first tine that the sentence was
illegal because she could not be habitualized for that offense
(which, in fact, she could not, wunder section 812.014 (3)(c),
Florida Statutes (1997)). Relying on this Court's decisions from

Calloway to Mancino, the First District en banc held the sentence

could be challenged on direct appeal even though it was not
challenged in the trial court:

Al though the term of the sentence does
not exceed the non-habitual statutory maxi num
[,] the sentence is illegal, as the face of
the record reveal s that the sentence ot herw se
fails to conformwith statutory limtations.
[Aln illegal sentence constitutes fundanmental
error which nmay be addressed for the first
time on appeal

. . [Unpreserved sentencing errors are
no Ionger correctable on direct appeal nerely
because they are apparent fromthe face of the
record. [Citing rule 9.140(d)]. :

: But , consi st ent with the
Ieglslatlve intent that section 924.051 not be
applied to prelude relief on direct appeal for
unpreserved fundanental errors, : : :
unpreserved sentencing errors which are
fundanental may be addressed for the first
time on direct appeal.
Most prom nent anong the sentencing
errors determ ned to be fundanmental are those
that result in "illegal sentences.”
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[ T] he unpreserved sentencing error in the
present case may be renedied in this direct
appeal if the resulting sentence is illegal.

[ T] he sentence clearly fails to
conport with the statutory Ilimtation of
section 812.014 [and] is therefore an ill egal
sentence which is renedial as fundanental
error.

Id. at 1231-33 (enphasis in original)?.

The court disagreed wth Maddox because:

Maddox cannot be reconcil ed W th
[ Anvendnents 1], in which the suprene court
clearly indicated that its 1996 anmendnents to
[the crimnal and appellate rules] were
adopted in recognition of the legislature's
prerogative to "reasonably condition the right
to appeal upon the preservation of a
prejudicial error or the assertion of a

fundanental error. . . . The construction of
rule 9.140(d) applied in Mddox would
frustrate, r at her than recognize, this
| egislative intent. For this reason, and
because the suprenme court (1) has specifically
recogni zed fundanental error in the sentencing
context in cases such as Wod v. State, 544
So, 2d 1004 (Fla. 1989), (2) has held that an
illegal sentence may be corrected at any tine,
and (3) has provided no clear indication that
fundanmental error now applies only to trial
errors, we disagree with Maddox . :

Id. at 1233 (enphasis added in Nel son).

sentencing errors [must] be addressed initially

Four

judges dissented, agreeing wth Maddox

court." Id. at 1235 (Joanos, J., dissenting). Concurri
3 Note that Nelson says illegal sentences are f

error. But Davis said fundanental error does not est

illegal sentence. 661 So. 2d at 1196. See footnote 11
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Ervin said that, pursuant to Robinson, supra, a defendant entering

a plea still retained the right to appeal the legality of his
sentence, even though the issue was unpreserved. He said that the
probl emin Maddox was that it "lunp[ed] together indiscrimnately
the terns 'sentencing errors' and '"illegal sentences' [,which] are
not . . . synonynous." |d. at 1234 (Ervin, J., concurring). He
not ed t hat, under anmended rule 3.800, this Court drew a distinction
between "illegal sentences”, which may be corrected "at any tine"
under subsection (a), and "sentencing errors", which nust be
corrected in 30 days under subsection (b). Since the 1997
anmendnents to rules 9.140(b)(2)(B)(iv) and (d) specifically used
t he phrase "sentencing errors”, this nmeans that "the suprene court,
in anmending rule 9.140, nade the sanme distinction between
sentencing errors and illegal sentences as it had in its anmendnent
torule 3.800." Id. at 1235. "As a result, a defendant retains the
right to attack collaterally an illegal sentence at the trial
| evel, as well as the right to appeal an illegal sentence within 30
days of its rendition, whether such sentence follows a plea, or
whet her the error . . . has been preserved." 1d.

The Second District disagreed with Maddox in Bain, supra. Bain

pled guilty in two separate cases, reserving no issues in either
case. On appeal, he raised two unpreserved issues regarding his
sentences. First, he argued that the fifteen year m ni num nmandat ory
prison sentence he received as a habitual violent offender on a
robbery count (a second degree felony) exceeded the ten year

m ni rum mandatory applicable to such offenses. Second, he argued
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that the ten year habitual offender sentence he recei ved on a grand
theft count was unl awful because he did not qualify as a habitual
of fender. The court reversed both sentences, using the follow ng
logic: 1) the fifteen year mninmum mandatory sentence was an
illegal sentence and thus was fundanental |y erroneous; 2) the court
had jurisdiction to correct an illegal sentence even though the
defendant pled guilty and preserved no issues; and 3) since the
court had jurisdiction, the court could al so correct other "serious
patent [sentencing] error[s]" (such as the habitual offender theft
sentence) even though such errors my not, in thenselves,
constitute a jurisdiction-providing illegal or fundanentally
erroneous sentence. 24 Fla. Law Wekly at D317.

I n reachi ng these concl usions, the court began by noting that
"when the legislature enacted the . . . Act it did not alter the
appel late courts' historic jurisdiction to correct fundanental
error." |d. at D316. The court then concluded that this Court did
not intend to acconplish that result when it enacted the Anended
Rul es:

[ TIhe question of whether an error is
fundanment al has never turned on the existence
vel non of a nechanism for correcting it in
the lower court. If it did, no error that
coul d have been corrected by a cont enporaneous
objection, or a nmotion for rehearing oo
coul d ever be reviewed as fundanental. Just as
the availability of these renedies has no
bearing on whether a particular error is
f undanent al , neither does rule 3.800(b)

elimnate the possibility that a sentence
coul d be fundamental error
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Al t hough t he preclusive | anguage of [rule
9.140(d)] m ght support an inference that the
suprene court neant to prohibit review of

sentences under_ t he fundanental error
doctrine, we believe such an |nferenqe is
unwarranted for sever al reasons. First,

appel l ate review of fundanental error is, by
its nature, an exception to the requirenent of
preservation. Indeed, it is only in this
context that the concept has any neani ng. Put
another way, no rule of preservation can
inpliedly abrogate the fundanental error
doctrine because the doctrine is an exception
to every such rule. It makes no difference
that this particular rule is codified. Over
the years, Florida's appellate courts have
applied t he preservation requi renent
regardless of whether the codified rules
expressly required it, and they have corrected
fundanmental error regardl ess of whether the
codified rules expressly permtted it.

The | atter fact under scores t he
i nportance of the fundanental error doctrine.
Its purpose extends beyond the interests of a
particul ar aggrieved party; it protects the
interests of justice itself. It enbodies the
courts' recognition that sone errors are of
such nmagnitude that failure to correct them
woul d underm ne the integrity of our system of
justice. . . . As such, the correction of
fundanental error is not nerely a judicial
power; it is an unrenunciable judicial duty.
: Gven that . . . the Act enbraced this
critically inportant safeguard, we do not
believe that the suprene court sinply would
discard it by inplication. Indeed, the suprene
court's comment [in Anendnents 1] . . . that
"[rJule 9.140 was substantially rewitten so
as to harnonize with the . . . Act" . . .
contradicts t he notion that t he rul e
amendnent s wer e meant to elimnate
jurisdiction that the Act retained.

Id. at D316-17 (enphasis added in Bain).

Bain agreed with Nelson that, in plea cases, the defendant
still retained the right to appeal an illegal sentence, even though
t he i ssue was unpreserved; further, althoughillegal sentences were
fundanmental |y erroneous, the court said it "cannot declare that
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only 'illegal' sentences can constitute fundanental sentencing
error." 1d. at D317-18.% As to what qualifies as such sentences,
the court offered no all-enconpassing definitions. Quoting this
Court's Mancino case, Bain said illegal sentences were not |imted
to those "that exceed[] the statutory nmaxi munt but rather include
"sentence[s] that patently fail[] to conport with statutory or
constitutional limtations . . . ." ld. at D318. As to what
qualifies as fundanental sentencing error, the court noted that
this would involve assessnent of both "qualitative" and
"quantitative" factors:
Qur societal values are such that in the
sentencing context we are nore solicitous of
personal |iberty than of pecuniary interests.
Thus, an error that inproperly extends the
defendant's incarceration or supervi si on
likely would inpress us as fundanental. But
only in an extrene case woul d an i nproper cost

assessnment or public defender's lien qualify
as fundanental error

Id

Three judges dissented, asserting that the court had no
jurisdiction to hear the appeal because "an illegal sentence is
[not] 'fundanental error' for purposes of the . . . Act." I|d.

(Altenbernd, J., dissenting). They felt that "unpreserved errors
[are not] fundanmental in the appellate court when there exists an
avenue of redress in the trial court . . . ." |ld. However,
recogni zing the unfairness in requiring the defendant to proceed

pro se to correct an error made by his trial counsel, the

4 Note that, |like Nelson, Bain believes illegal sentences are
fundanental |y erroneous. See footnote 13, above.
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di ssenters said appointed counsel should be available to file a
rule 3.800 nmotion. |d. at D319-20.

Al though the Third District has not definitively weighed in
on this issue, the case of Mzell v. State, 716 So. 2d 829 (Fla. 3d

DCA 1998) should be noted. In that case (a trial case), the
def endant was convi cted on several charges and, on one m sdeneanor
count, was sentenced to 14 years inprisonnment (concurrent with
identical sentences he properly received on the other counts).
Avoiding the "fratricidal warfare" between Maddox and the other
district courts, Mzell finessed the question of whether the
doctrine of fundanental error still applies to sentencing i ssues by
using the doctrine of ineffective assistance of counsel, finding
that "the facts giving rise to such a claim are apparent on the
face of the record when trial counsel fails to preserve such an
obvi ous sentencing error."” 1d. at 830 (citation omtted). The court
"agree[d] wth Mddox, 708 So. 2d at 621, that the lack of
preservation necessarily involves ineffectiveness of counsel, but
strongly disagree[d] that anything is acconplished by not dealing

with the matter at once." 1d.*°

15 I'n Maddox, the court had conmented that "there is little
risk that the defendant will suffer an injustice" if the doctrine
of fundanental sentencing error is elimnated because "the renedy
of ineffective assistance of counsel will be available" and "[i]t
is hard to imagine that the failure to preserve a sentencing error
that would fornerly be characterized as 'fundanental' would not
support an 'ineffective assistance' claim" 708 So. 2d at 621.
However, the court did not consider the possibility of considering
this issue as fundanental error in the direct appeal. Nor did the
court consider the problem noted by the Bain dissenters: in such
cases, is the defendant entitled to appointed counsel (which,
presumably, would have to be new counsel, since we cannot expect
the original trial counsel to file a notion accusing hinself of
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Finally, the en banc Fourth District disagreed with Maddox on

t he question of "whether a defendant can raise the illegality of a
sentence, as defined in Davis . . . , without preservation." Hyden

v. State, 715 So. 2d 960, 963, fn. 1 (Fla. 4th DCA 1998); Harriel,
supra. However, neither Hyden nor Harriel addressed the effect of
t he expanded definition of illegal sentence i n Hoppi ng and Manci no.

Due to time and space constraints, Petitioner wll not attenpt
to analyze these cases, noting only that the divergent opinions
seemto reinforce the cooments made in footnote 11, above. Rather,
Petitioner will sinply suggest that the follow ng analysis is the
correct analysis under the Act and the Anended Rul es:

In trial cases, section 924.051(3) controls. An unpreserved
sentencing i ssue may be addressed on appeal "if [it] constitute[s]
fundanmental error." The phrase "sentencing errors” in rule 9.140(d)
does not i nclude fundanental errors. This conclusion can be reached
several ways. |f section 924.051(3) is a proper limt on appellate
jurisdiction, then this Court cannot, in effect, reject that
jurisdiction by inposing a preservation requirenent that the
| egi sl ature did not inpose. If section 924.051(3) is not a proper
jurisdictional limtation, this Court nonetheless cannot, in
effect, abdicate the courts' judicial responsibility to correct
fundanmental errors. That power and duty is an inherent part of the

constitutionally given judicial power; it is part of what nakes a

i neffectiveness). Nor did the court consider the question of the
net effect of such a procedure on the system as a whole: in the
i nterest of appellate efficiency, thetrial court's post-conviction
wor kl oad will significantly increase.
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court a court. Thus, regardl ess of whether section 924.051(3) is
facially valid, this Court has the power -- and the duty -- to
correct fundanental error. See also Fla. R App. P. 9.140(h) ("In
the interest of justice, the court may grant any relief to which
any party is entitled").

In plea cases, Robinson establishes that courts have the
i nherent power to correct illegal sentences on appeal, even if the
def endant preserved no issues for appeal. This, of course,
reinforces the point just made: courts have the i nherent power and
duty to correct fundanental error, at |least to the extent that that
error results inanillegal sentence. Thus, neither the Act nor the
Amended Rules can be read as taking away that power. Section
924.051(4) nmust be interpreted as not precluding the raising of

Robi nson issues (as this Court did in Anmendnents Il). The phrase

"sentencing errors", as used in rule 9.140(b)(2)(B)(iv) and (d),
does not include illegal sentences.

In the present case, Petitioner's "trial" sentence clearly
raises an issue of fundanental error under section 924.051(3).

State v. Johnson, supra.

As to his "plea" sentence, there are no cases fromthis Court
addressing the question of whether a sentence authorized by a
constitutionally defective statute is an illegal or fundanentally
erroneous sentence under Robi nson. The Fourth District has recently
addressed a question simlar to that raised in this case. In

Freshman v. State, 24 Fla. Law Wekly D707 (Fla. 4th DCA, March

17,1999), the defendant, relying on his being within the "Johnson
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wi ndow'1%, filed a rule 3.800(a) notion alleging his habitual
of fender sentence was illegal because the statute that authorized
it violated the state single subject constitutional requirenent.

The court held he was entitled to relief under the Manci no- Hoppi ng

definition of 1illegal sentence because "the order declaring
Freshman a habitual offender affirmatively shows a failure to
conport with the statutory requirenents of the habitual offender
statute which were not unconstitutional."” |d. at Dr07.

The sane logic should apply in the present case. A sentence
authorized by a facially unconstitutional statute is a prine
exanple of "a sentence that patently fails to conport wth

statutory or constitutional limtations . . . ." State v. Mncino,

supra, 714 So. 2d at 433. Thus, Petitioner's "plea" sentence is the
type of illegal sentence that can be appealed even though

unpr eserved.

16 See State v. Johnson, supra, 616 So. 2d at 2-3.
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V. TWO FINAL PO NTS

In this section, we address two final points: what should the
Court do if it finds it has jurisdiction over one of Petitioner's
cases (presumably the "trial" case) but not the other (presumably
the "plea" case), and what should the Court do if it finds it has
no jurisdiction at all (presunably because Petitioner preserved no
i ssues in either case)?

If the Court believes it should have jurisdiction over only
one case, Petitioner would argue that (1) the filing of the joint
notice of appeal gives the Court jurisdiction over both cases and
(2) having acquired jurisdiction over at | east one case, the Court
shoul d go on and decide all issues in both cases (which, of course,
is the sane issue in both cases in the present appeal).

As to point #1, it is well-settled that the inclusion of two
| ower court case nunbers in a single notice of appeal is
perm ssible, provided there is sufficient connection between the

two and the opponent is not unduly prejudiced. Mlar Galleries v.

MIller, 349 So. 2d 170 (Fl a.1977); Webster v. State, 235 So. 2d 499

(Fla. 1970); Lowe v. State, 232 So. 2d 394 (Fla. 1970. In the

present case, Petitioner was sentenced on the sane day to
concurrent terms of inprisonment and both cases raise the sane
i ssue. Thus, the joint notice of appeal was proper.

As to point #2, it is well-settled that this Court has the
discretion to decide all the issues in an appeal once it obtains
jurisdiction, even though that jurisdiction was obtained only to

address a limted issue in the appeal. Allen v. State, 326 So. 419
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(Fla. 1975). Gven that there is, in effect, only one issue here,
this Court should address that issue in both cases.

Finally, assuming this Court believes it has no jurisdiction
to decide one or both of Petitioner's cases, Article V, Section 2
of the Florida Constitution should conme into play. Rather than an
outright dismssal, this Court should "transfer [this matter] to
the court having jurisdiction" i.e., the trial court, so that the
"[1proper remedy [i.e., a notion under rule 3.800 or 3.850 may]

be[] sought."™ An outright dism ssal would be unfair to Petitioner;
after all, it was his trial lawer's failure to preserve the issue
that cost himhis right to appeal. If the Anmended Rul es are neant
to substitute rule 3.800 or 3.850 notions for direct appeals as the
met hod for correcting unpreserved sentencing errors, then transfer
back to the trial court nust be the nethod for dealing with the
"inmprovident" filing of a notice of appeal. This would elimnate
the problemthat Judge Altenbernd noted in his Bain dissent: that
we cannot expect the pro se defendant to file his rule 3.800 or
3.850 notion on his own. Transfer back to the trial court would
insure that the matter gets brought back to the court's attention,
and it would insure the defendant is given any hel p fromcounsel he
m ght need.

Transfer woul d al so elimnate any potential problemunder the
state constitutional access to courts provision contained in
Article I, Section 21. It is well-settled that that right should be
"construe[d] . . . liberally in order to guarantee broad

accessibility to the courts for resolving disputes."” Psychiatric
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Associates v. Sieqgel, 610 So. 2d 419, 424 (Fla. 1992). "[Clourts

general |y oppose any burden being placed on the right of a person
to seek redress of injuries fromthe courts, [and] the | egislature
may abrogate or restrict a person's right access to the court's if
it provides: 1) a reasonable alternative renmedy or comrensurate
benefit, or 2) a showi ng of an overpowering public necessity for
the abolishnment of the right, and finds that there is no
alternative nmethod of neeting such public necessity." 1d. at 424
(emphasis inoriginal). Elimnating a defendant's right to appeal
Wi t hout providing himwith the reasonable alternative of a transfer
back to the trial court wuld violate this constitutiona

provi si on.
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CONCLUSI ON

This Court has jurisdiction to hear this appeal. If not, the

cause should be transferred back to the trial court.
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