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STATEMENT OF THE CASE AND FACTS 

On October 9, 1996, the State Attorney for the Twelfth 

Judicial Circuit, in and for Sarasota County, Florida, filed a two- 

count information against the Petitioner, James Edwards, Jr. The 

information alleged on or about September 21, 1996, Mr. Edwards had 

committed aggravated child abuse with a deadly weapon in violation 

of section 827.03(1), Florida Statutes (1995); and aggravated child 

abuse in violation of section 827.03(1) (a), Florida Statutes 

(1995). (Vl/R72-73) 

On March 3, 1997, Mr. Edwards entered a no contest plea to 

both charges. (Vl/R91,153-166) The record does not indicate that 

Mr. Edwards has ever filed a motion to withdraw the plea. The 

trial court held a sentencing hearing on March 27, 1997. (Vl/Rl- 

59) Mr. Edwards argued for a downward departure from the sentenc- 

ing guidelines to the trial court. (Vl/R3) The sentencing 

guidelines range was 98.25 to 163.75 months. (Vl/R103-104) Mr. 

Edwards agreed the sentencing guidelines scoresheet was accurate. 

(Vl/R3-4) 

The trial court refused to depart and sentenced Mr. Edwards to 

concurrent terms of 131 months in state prison on each count to be 

followed by two concurrent terms of three years of probation on 

each count. (Vl/R57-58, 126-128, 130-133) The total sentence on 

each count (approximately 14 years) is within the statutory maximum 

of 15 years for the second-degree felony of aggravated child abuse. 

See section 827.03, Florida Statutes (1995), and section 775.082, 

Florida Statutes (1995). The trial court also imposed certain 



conditions of probation--some were announced orally and others were 

not. (Vl/R57, 132-133) Mr. Edwards filed a timely notice of 

appeal on April 24, 1997. (Vl/R134) 

On appeal the only issue raised was the erroneous imposition 

of certain probation conditions that were special conditions yet 

were not orally announced. 

On June 10, 1998, the Second District affirmed Petitioner's 

appeal but certified the following question to this Court as was 

certified in Williams v. State, 700 So. 2d 750 (Fla. 2d DCA 1997): 

SHOULD THE REQUIREMENT THAT A DEFENDANT PAY 
FOR DRUG TESTING BE TREATED AS A GENERAL 
CONDITION OF PROBATION FOR WHICH NOTICE IS 
PROVIDED BY SECTION 948.09(6), FLORIDA STAT- 
UTES (1995), OR SHOULD IT BE TREATED AS A 
SPECIAL CONDITION THAT REQUIRES ORAL ANNOUNCE- 
MENT? 

It is to be noted that the Second District had reversed the 

sentence and the State had to pursue the certified question in 

Williams. 

On June 4, 1998, this Court issued a decision in State v. 

Williams, Case No. 91,655 (Fla. June 4, 1998), and answered the 

certified question 'Iby holding that the requirement that a 

defendant pay for drug testing is a special condition of probation 

which the trial court must pronounce orally at sentencing, and we 

approve the decision below." Based on this Court's decision in 

Williams, Petitioner timely filed a Motion for Rehearing with the 

Second District on June 15, 1998. On August 27, 1998, the motion 

for rehearing was denied without any explanation. On August 31, 

2 



l 
1998, Petitioner timely filed his Notice to Invoke this Court's 

discretionary jurisdiction. 
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SUMMARY OF THE ARGUMENT 

Inasmuch as this Court has already answered the certified 

question in this case in Petitioner's favor, the only reason 

Petitioner can give for the Second District's failure to reverse 

Petitioner's case for resentencing must be Petitioner's failure to 

raise the issue at the trial 1evel.l Such an error as unpronounced 

probation conditions should be reversed when raised for the first 

time on direct appeal as a fundamental sentencing error or as an 

error based on ineffective assistance of counsel that can be raised 

on the direct appeal. 

' Undersigned counsel has consulted with counsel for Williams 
in State v. Williams, Case No. 91,655 (Fla. June 4, 1998), and 
learned that Williams' sentencing took place before the Criminal 
Appeal Reform Act became effective on July 1, 1996. 
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ARGUMENT 

ISSUE I 

SHOULD THE REQUIREMENT THAT A DEFEN- 
DANT PAY FOR DRUG TESTING BE TREATED 
AS A GENERAL CONDITION OF PROBATION 
FOR WHICH NOTICE IS PROVIDED BY 
SECTION 948.09(6), FLORIDA STATUTES 
(1995), OR SHOULD IT BE TREATED AS A 
SPECIAL CONDITION THAT REQUIRES ORAL 
ANNOUNCEMENT? 

In State v. Williams, Case No. 91,655 (Fla. June 4, 1998), 

this Court answered the above certified question by holding "that 

the requirement that a defendant pay for drug testing is a special 

condition of probation which the trial court must pronounce orally 

at sentencing." Thus, although the Second District knew the above 

certified question had been answered by this Court 

0 certify the same question as set forth in Williams 

it and without granting Mr. Edwards any relief. 

sion that can be reached is that Mr. Edwards was 

, it continued to 

without altering 

The only conclu- 

denied relief in 

spite of the Williams decision given by this Court because the 

unpronounced spec ial probation conditions were not first attacked 

on the trial level. Thus, the certified question in this case 

should be modified to: 

WHEN SPECIAL CONDITIONS OF PROBATION THAT MUST 
BE ORALLY ANNOUNCED AT SENTENCING ARE NOT 
ORALLY ANNOUNCED, CAN THEIR IMPOSITION ON THE 
WRITTEN SENTENCE BE RAISED FOR THE FIRST TIME 
ON APPEAL? 

In his direct appeal Mr. Edwards attacked three special 

conditions of probation that were not orally announced but wound up 

on the written judgment and sentence: 
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Condition (2) of the "Order of Probation" indicates that Mr. 

Edwards must pay a surcharge of $3.28 per month towards the cost of 

his supervision. The trial court did not orally announce that Mr. 

Edwards was responsible for this discretionary cost and failed to 

cite any statutory authority for it. Therefore, it must be 

stricken. Felix v. State, 709 So. 2d 547 (Fla. 2d DCA 1997); Reyes 

v. State, 655 So. 2d 111 (Fla. 2d DCA 1995). 

Likewise, condition (10) indicates Mr. Edwards is responsible 

for a 4% processing fee on every payment he makes. As with the 

surcharge in condition (2), the trial court failed to orally 

announce this fee or cite any authority for it. It must be 

stricken as well. Felix; Powell v. State, 681 So. 2d 722 (Fla. 2d 

DCA 1996); Reyes. 

The portion of condition (12) that requires Mr. Edwards to pay 

for any drug and alcohol tests is not a standard condition of 

probation authorized by section 948.03, Florida Statutes (1995), or 

Fla. R. Crim. P. 3.986. As the court failed to orally announce 

this portion of condition (12), it must be stricken. Williams. 

Since it has been determined that it was error to impose such 

special conditions of probation without announcing them, the only 

question remaining is whether such an issue can be raised for the 

first time on direct appeal. This issue is one of several that 

falls under a much larger category--what sentencing errors can be 

raised on a direct appeal in light of the Criminal Appeal Reform 

Act of 1996. The district courts of appeal are all over the map in 

this area, and even the individual panels within each district 
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court are setting forth inconsistent results. Thus, Mr. Edwards' 

case--even though the certified question set forth in his Second 

District opinion has been answered by this Court--needs to be 

decided by this Court. He is entitled to have his sentence 

reversed and corrected as either fundamental error or error obvious 

on the face of the record caused by ineffective assistance of 

counsel. 

As noted above, the district courts of appeal are having a 

difficult time trying to decide what to do with obvious sentencing 

errors that have not been preserved: 

First District: Neal v. State, 688 So. 2d 392 (Fla. 1st DCA 

19971, rev.denied, 698 So. 2d 543 (Fla. 1997), refused to review an 

improper departure issue not preserved for appeal but did find 

fundamental error the improper imposition of attorney fees issue 

raised for the first time on direct appeal. Mason v. State, 710 

So. 2d 82 (Fla. 1st DCA 1998), reversed a sentence it described as 

illegal in that it exceeded the statutory maximum period. Because 

an illegal sentence constitutes fundamental error, the sentence was 

remanded for correction. The sentencing error was not raised on 

the trial level. Dodson v. State, 710 So. 2d 159 (Fla. 1st DCA 

19981, held that the attorney lien was fundamental error that could 

be addressed for the first time on appeal and then certified the 

question as to whether such an issue can be raised for the first 

time on appeal. Seven days later in Matthews v. State, 714 So. 2d 

469 (Fla. 1st DCA 1998), the Court held that the cost issue that 

had not been preserved could not be raised on direct appeal. 
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However, six days after Matthews in Mike v. State, 708 So, 2d 1042 

(Fla. 1st DCA 1998), the Court held attorney fees and costs that 

had been wrongfully imposed could be raised and addressed for the 

first time on the direct appeal. In Speishts v. State, 711 So. 2d 

167 (Fla. 1st DCA 1998), the appellant was wrongfully habitualized 

to a 22-year sentence when the felony used as a predicate to 

classify the appellant as a habitual violent felony offender was 

not one of the felonies statutorily authorized to be a predicate 

offense. No objection was made at the trial level, yet the error 

was plain. The court denied relief due to a lack of preservation 

for review but certified the question as to whether such a 

sentencing error can be raised and corrected on the direct appeal 

without preservation. The court had a problem with an ltillegalll 

sentence being beyond the statutory maximum that constitutes 

fundamental error and a habitualized sentence where the sentence 

falls within the statutory maximum for habitualized sentences, but 

is beyond the non-habitualized statutory maximum, and the habitual- 

ization is erroneous on its face. 

Second District: In Denson v. State, 711 So. 2d 1225 (Fla. 2d 

DCA 1998), the court examined the issue of unpreserved sentencing 

issues in light of the Criminal Appeal Reform Act. The appellant 

had one preserved sentencing issue and two serious unpreserved 

sentencing issues. The court questioned the constitutionality of 

a statute designed 'to unreasonably restrict the court's scope or 

standard of review when due process and the orderly administration 

of justice require the court review such issues.' Id. at 1228. 
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The court noted that since it already had jurisdiction over a 

criminal appeal because of a properly preserved issue, it was not 

avoiding a "frivolous appeal" or achieving "efficiency by ignoring 

serious, patent sentencing errors. Limiting our scope or standard 

of review in these circumstances is not only inefficient and 

dilatory, but also risks the possibility that a defendant will be 

punished in clear violation of the law." Id. at 1228, 1229. 

Denson went on to note that the legislature's definition of 

"fundamental error" and the court's definition were very different. 

Under the Criminal Reform Act the concept of "fundamental error" 

was much narrower than the court's definition; and even though 

Denson did not reach the issue, the court noted that "the Fifth 

District may be correct in concluding that no sentencing error is 

fundamental for purposes of this new act." Id. at 1229. The court 

then cites to Maddox v. State, 708 So. 2d 617 (Fla. 5th DCA 1998). 

Denson then went on to note several policy reasons for an appellate 

court to deal with sentencing issues at hand instead of ignoring 

them: 

As tempting as it may be to wash our hands 
of every unpreserved sentencing error on 
direct appeal, we are troubled by a rule which 
would require us to close our eyes when a 
serious error is obvious in the record. This 
court has held that Florida Rule of Criminal 
Procedure 3.800(a) cannot be used to review a 
sentencing error that could have been raised 
on direct appeal but for the failure to file a 
motion pursuant to rule 3.800(b). See 
Choinowski, 705 So. 2d at 915. Prisoners are 
entitled to legal representation on direct 
appeal, but not in most postconviction pro- 
ceedings. See §924.051(9), .066(3). At least 
until our newly revised rules of appeal for 
sentencing errors have been fully delineated, 
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there is a real risk that serious sentencing 
errors, raising significant due process con- 
cerns, may not be corrected or may not be 
corrected in time to provide meaningful relief 
to a prisoner filing pro se motions if they 
cannot be corrected with the assistance of 
counsel on direct appeal. 

If a goal of criminal appeal reform is 
efficiency, we are hard pressed to argue that 
this court should not order correction of an 
illegal sentence or a facial conflict between 
oral and written sentences on a direct appeal 
when we have jurisdiction over other issues. 
Although it is preferable for the trial courts 
to correct their own sentencing errors, little 
is gained if the appellate courts require 
prisoners to file, and trial courts to pro- 
cess, more postconviction motions to correct 
errors that can be safely identified on direct 
appeal. Both Mr. Denson and the Department of 
Corrections need legal written sentences that 
accurately reflect the trial court's oral 
ruling. We conclude that our scope and stan- 
dard of review in a criminal case authorizes 
us to order correction of such a patent error. 

Efficiency aside, appellate judges take an 
oath to uphold the law and the constitution of 
this state. The citizens of this state prop- 
erly expect these judges to protect their 
rights. When reviewing an appeal with a 
preserved issue, if we discover that a person 
has been subjected to a patently illegal 
sentence to which no objection was lodged in 
the trial court, neither the constitution nor 
our own consciences will allow us to remain 
silent and hope that the prisoner, untrained 
in the law, will somehow discover the error 
and request its correction. If three appel- 
late judges, like a statue of the "see no 
evil, hear no evil, speak no evil" monkeys, 
declined to consider such serious, patent 
errors, we would jeopardize the public's trust 
and confidence in the institution of courts of 
law. Under separation of powers, we conclude 
that the legislature is not authorized to 
restrict our scope or standard of review in an 
unreasonable manner that eliminates our judi- 
cial discretion to order the correction of 
illegal sentences and other serious, patent 
sentencing errorsal 
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I3 To avoid any confusion, we do not regard 
typical errors concerning costs, conditions of 
probations, or jail credit as falling within 
this description. 

Denson, 711 So. 2d at 1229, 1230. Denson did not involve the kind 

of sentencing errors involved in Mr. Edwards' case--i.e., improper- 

ly imposed probation conditions and costs, but 3 months later in 

Fortner v. State, 23 Fla. L. Weekly D1907 (Fla. 2d DCA August 14, 

1998), the court reversed an illegal sentence but declined to 

consider the remaining issues because they were not fundamental x 

serious sentencing errors. However, in Fisher v. State, 709 So. 2d 

640 (Fla. 2d DCA 1998), and Benton v. State, 708 So. 2d 1002 (Fla. 

2d DCA 1998), the court reversed special conditions of probation 

that were not orally pronounced at sentencing (Benton and Fisher) 

and a fine and cost that was imposed without oral pronouncement 

(Benton) on the direct opinion. Although the date of sentencing is 

not mentioned in either opinion, both cases were handled by 

attorneys in undersigned counsel's office and both sentences were 

after July 1, 1996. 

Third District: In Mizell v. State, 23 Fla. L. Weekly D1978 

(Fla. 3d DCA Aug. 26, 1998), the court refused--at least at this 

point--to join in on the "fratricidal warfare" as to what sentenc- 

ing issues are fundamental and can be raised for the first time on 

direct appeal. Instead, when faced with an obvious and state- 

conceded sentencing error (14 year sentence imposed on a misdemean- 

or) , the court found ineffective assistance of counsel on the face 

of the record and remanded for resentencing. In this way the court 

avoided "the legal churning.. .which would be required if we made 
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the parties and the lower court do the long way what we ourselves 

should do the short. Thus, we agree with Maddox, 708 So. 2d at 

621, that the lack of preservation in the sentencing area necessar- 

ily involves ineffective assistance of counsel, but strongly 

disagree that anything is accomplished by not dealing with the 

matter at once." Mizell, 23 Fla. L. Weekly at D1979. Of particu- 

lar note is footnote 1: 

1 It is ironic that, although this amend- 
ment to the Florida Appellate Rules, and, more 
to the point, the Criminal Appeal Reform Act 
of 1996, ch.96-248, Laws of Fla.; §924.051, 
Fla.Stat. (Supp. 1996), which engendered it, 
were largely meant to reduce a supposedly 
oppressive appellate caseload, they have had 
quite the opposite effect. In addition to 
creating an entirely new and difficult body of 
law of its own--including en bane consider- 
ation and certified questions of such arcane 
matters as whether an unpreserved error should 
result in affirmance or dismissal, Thompson v. 
State, 708 So. 2d 289 (Fla. 4th DCA 1998)--the 
Act has, as in this very case, required a 
resort to creative judging to achieve results 
which had been routinely and straightforwardly 
arrived at before. We will not resist the 
urge to refer to the relative merits of the 
cure and the disease or to observe that one 
should not repair something that is in no need 
thereof. 

Mizell, 23 Fla. L. Weekly at D1979. 

Fourth District: In Louisqeste v. State, 706 So. 2d 29 (Fla. 

4th DCA 1998), the court held that the appellate court may consider 

the imposition of a public defender's fee without preservation of 

the issue in the trial court. In Harriel v. State, 710 So. 2d 102 

at 104 (Fla. 4th DCA 1998), the en bane court said in dicta that 

illegal sentences that exceed the statutory maximum may be raised 

at any time and noted conflict with Maddox on this issue. Finally, 
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in Hyden v. State, 23 Fla. L. Weekly D1342 (Fla. 4th DCA June 3, 

1998), the en bane court receded from Louisqeste, affirmed the 

dicta in Harriel as to an illegal sentence being fundamental error, 

and held that from now on Il[i]n this district, we will no longer 

entertain on appeal the correction of sentencing errors which are 

not properly preserved." Hvden, 23 Fla. L. Weekly at D1342. The 

decision in Hyden was written '"to impress upon the criminal bar of 

this district the essential requirement of the new Florida Rule of 

Appellate Procedure 9.140(d)." Hvden, 23 Fla. L. Weekly at D1342. 

Our strict enforcement of Rule 9.140(d) should 
have the effect of alerting the criminal bar 
of the absolute necessity for reviewing the 
sentencing orders when received to determine 
whether correction is necessary. If they do 
not, relief will not be afforded on appeal. 
thus, counsel's duties do not end with the 
pronouncement of the sentence. Trial counsel 
can no longer rely on appellate counsel to 
request correction of errors in the appellate 
court. 

Fifth District: Maddox v. State, 708 So. 2d 617 (Fla. 5th DCA 

1998), has come to stand for this court's position on sentencing 

errors and the Criminal Appeal Reform Act. This en bane decision 

clearly states: 

that no sentencing error can be considered in 
a direct appeal unless the error has been 
"preserved" for review, i.e. the error has 
been presented to and ruled on by the trial 
court. This is true regardless of whether the 
error is apparent on the face of the record. 
And it applies across the board to defendants 
who plead and to those who go to trial. As 
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for the "fundamental error" exception, it now 
appears clear, given the recent rule amend- 
ments, that "fundamental error" no longer 
exists in the sentencing context. 

Id. at 619. The court receded from several of its earlier opinions 

in Maddox and stated that this llpolicy decision" would relieve the 

workload of the appellate courts while placing the correction of 

errors on the trial court. The court concluded with a belief that 

the defendant would not be harmed: 

Certainly, there is little risk that a defen- 
dant will suffer an injustice because of this 
new procedure; if any aspect of a sentencing 
is l'fundamentallylU erroneous and if counsel 
fails to object at sentencing or file a motion 
within thirty days in accordance with the 
rule, the remedy of ineffective assistance of 
counsel will be available. It is hard to 
imagine that the failure to preserve a sen- 
tencing error that would formerly have been 
characterized as "fundamental" would not 
support an "ineffective assistance" claim. 

Id -* at 621. Maddox is presently pending before this Court in 

Maddox v. State, Case No. 92,805. The court in Hyden agreed with 

part of the Maddox opinion. 

The problem with the holdings or "policy decisions" in the 

Fourth and Fifth Districts is the naive belief that the unrepre- 

sented indigent criminal defendant will not suffer any injustice 

from the appellate courts' refusal to deal with sentencing errors 

obvious on the face of the record. The Second District is far more 

correct in its concern that sentencing errors may not be corrected 

in time to provide meaningful relief if the pro se defendant is 

filing post-conviction motions after his appeal or they may not be 
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corrected at all. It is the latter problem that poses the real 

danger to the indigent criminal defendant. 

It has been 3 years since the Second District issued Reyes v. 

State, 655 So. 2d 111 (Fla. 2d DCA 1995), yet discretionary costs 

are continuously imposed improperly without oral pronouncement. 

The trial courts continue to sign these improper sentences, and 

neither defense counsel nor the assistant state attorneys call 

these erroneous cost impositions to the trial court's attention. 

The same holds true for erroneously imposed probation conditions. 

It is quite common for standard probation forms to be used in each 

county that have as standard conditions in the form conditions that 

are not in the statute or criminal rules. Thus, these special 

probation conditions are not orally pronounced at the trial level, 

are not pointed out by either trial defense counsel or the 

assistant state attorney, but are regularly imposed as a matter of 

course on the written form. It is not until the appeal level that 

the improperly imposed probation condition is pointed out. It is 

no coincidence that Williams, Fisher, Benton, and Mr. Edwards' 

cases all arose from Polk county. If trial courts continue to 

illegally impose probation conditions and costs year after year in 

spite of legions of cases that point out the error and if trial 

counsel continue to ignore such errors, then taking away the 

defendant's right to raise them for the first time on direct appeal 

when the defendant has counsel is to basically say that no one 

will ever address these problems. 
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The State may argue that the responsibility falls on the 

defendant to raise such issues in post-conviction motions, but at 

that point, as noted in Denson, the defendant has no legal 

representation. The indigent pro se defendant will have to be 

legally savvy enough to raise sentencing issues not discovered by 

two attorneys and a judge on the trial court level. In addition, 

if no objection is made at sentencing, there will not be a 

sentencing transcript in the appellate record. Under Fla. R. App. 

P. 9.140 the trial attorney is responsible for setting out the 

issues in the Statement of Judicial Acts and for indigent defen- 

dants can only ask for those portions of the record where issues 

are noted. If the trial attorney did not make any objections to 

the sentence, then--if appellate counsel is forbidden to raise any 

sentencing issue--the sentencing cannot be transcribed at county 

expense. The defendant may have a copy of his written sentence and 

probation conditions; but without a transcript, the defendant will 

not be able to know what special conditions and discretionary costs 

were not orally pronounced (it is highly unlikely that anyone--let 

alone a defendant at the time of sentencing--will be able to recall 

what was and what was not orally pronounced without the aid of the 

sentencing transcript) e At this point in time appellate counsel 

has access to the sentencing transcripts and can easily point out 

the errors. If this Court decides sentencing issues can no longer 

be raised for the first time on appeal, appellate counsel for 

indigent defendants will no longer have automatic access or the 

right to such a transcript. Thus, appellate counsel will not be 
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able to point out sentencing errors to the defendant for purposes 

of post-conviction motions; and even if appellate counsel does see 

an unpreserved sentencing error, appellate counsel will not be able 

to raise it in the brief so as to put the defendant on notice that 

such an error exists. Without access to transcripts or legal 

counsel, the indigent criminal defendant will be at a distinct 

disadvantage. It is at this point the question of denial of due 

process and equal protection will come into play. The rich 

defendant will be able to obtain his/her sentencing transcripts and 

have legal counsel examine these transcripts and the written 

sentence while the poor criminal defendant will have no such 

protection. 

The Fourth and Fifth seem to believe that their "policy" 

statement will put trial counsel on notice of their responsibility 

to review the sentencing orders when received to determine if 

correction is necessary. However, the issue in Mr. Edwards' case 

clearly demonstrates that reviewing the written sentencing order 

will not be enough. There is no way trial defense counsel will be 

able to recall what the trial court did and did not orally 

pronounce. All trial counsel would have to take extremely detailed 

notes at each sentencing hearing in order to know what was and was 

not said, and the fact of real life is that an assistant public 

defender representing many indigent defendants at several sentenc- 

ings that all take place on the same docket will not have the time 

to represent his clients and take copious notes at the same. The 

question then becomes will each county pay for a transcript of each 
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sentencing hearing for every indigent criminal defendant so that 

trial counsel is able to properly review the oral with the written 

sentence to see what errors occurred. With money constraints being 

what they are, it is most doubtful that the counties will accept 

this new financial burden willingly. Yet, trial defense counsel 

will not be able to catch sentencing errors without the transcript. 

Of course, the sentencing errors in Mr. Edwards' case may be 

considered minor by the courts (see Denson ftnt.13); but if a 

defendant is going to have his probation violated because he is not 

paying for tests and costs he was never orally told he was to pay 

and had no opportunity to object, then such a sentencing error is 

not minor to the defendant. Other sentencing errors, however, can 

be easily overlooked without a transcript--whether multiple 

sentences were to run concurrent or consecutive, what priors were 

used to habitualize a sentence, the exact configuration of multiple 

sentences when the trial court is imposing prison and probation, 

etc. Not all sentencing errors are obvious on the face of written 

sentence. 

The Fourth and Fifth Districts are placing too much emphasis 

on the trial attorney's responsibility for sentencing errors when, 

in reality, trial counsel does not have the necessary tools for 

such a job. The Fifth District went on to state that if the trial 

attorney does not object to sentencing errors in 30 days, the 

defendant will have no difficulty in submitting a claim for 

ineffectiveness of counsel. How a defendant is supposed to make 

such a claim without a sentencing transcript or legal counsel and 
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why trial counsel should be ineffective when he is not given what 

he needs to properly review a sentence--i-e., the sentencing 

transcript--is, of course, not addressed by the Fourth and Fifth 

districts. Yet, if trial counsel is ineffective for not objecting 

to sentencing errors obvious on the face of an appellate record 

that includes a written and oral transcript of the sentence--as the 

Fifth District states--then the Third District's conclusion and 

remedy is the most correct. The Third District extended the Fifth 

District's finding to the next step--if trial counsel is ineffec- 

tive on the face of the appellate record, the appellate court can 

address the ineffectiveness of trial counsel and order the error 

corrected. After all, there cannot be any trial tactic in allowing 

a client to be erroneously sentenced without objection so that the 

client is harmed; and the appellate court would only be dealing 

with those sentencing errors apparent on the face of the record. 

Usually, the State concedes the error; but in light of the Criminal 

Reform Act, it takes the position that the appellate courts can do 

nothing about such an obvious error. This position, as noted in 

the Third District and the Second District, merely adds to the 

delay and the trial court litigation. 

Referring back to the Second District's decision in Denson, the 

State's philosophy forces the appellate courts to ignore obvious 

errors in spite of the constitution and the appellate judges' own 

consciences and would result in jeopardizing the public's trust and 

confidence in the institution of the courts. If appellate counsel 

can continue to raise fundamental sentencing errors--even if it is 
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under the guise of ineffectiveness of trial counsel on the face of 

the record, then appellate counsel can continue to get sentencing 

transcripts and review them for errors. The legislature, via the 

Criminal Reform Appeal Reform Act, cannot be allowed to restrict 

the scope or standard of review in an unreasonable manner that 

eliminates the appellate courts' judicial discretion to order the 

correction of sentencing errors. See Denson. Where Mr. Edwards 

disagrees with the Second District is the court's belief that only 

"illegal sentences or other serious patent sentencing errors" 

should be fundamental error. What is and is not illegal has caused 

severe problems for the First and Fourth Districts, and no one can 

truly say when a sentence rises to the level of being "serious." 

For example, the court in Mizell--the Third District case 

finding ineffectiveness of trial counsel on the face of the 

record--was dealing with seven convictions that all had 14-year- 

concurrent sentences imposed. The fact that one of the counts was 

only a misdemeanor made one of the 14 year concurrent sentences 

erroneous. Taken out of context, 14 years on a misdemeanor is 

l'illegalll and a "serious patent sentencing error"; but in the 

context of Mizell, it was hardly going to make much of a difference 

to that overall sentence. There can be no rule of law that tries 

to separate "serious patent sentencing errors" from the "non 

serious." All sentencing errors are serious if they can result in 

a loss of liberty or property. All sentencing errors should be 

addressed and considered to be fundamental if obvious on the face 

of the appellate record. 
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Whether the error of erroneously imposing special probation 

conditions and discretionary costs without orally pronouncing said 

conditions and costs is fundamental error or ineffectiveness-of- 

counsel-on-the-face-of-the-record error, the errors inMr. Edwards' 

sentence should be ordered corrected by the appellate court to the 

trial court. 
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CONCLUSION 

Based on the above-stated legal 

this Court should order the Second 

arguments and authorities, 

District to reverse the 

erroneous sentence in Mr. Edwards' case and remand the case to the 

trial court for correction. 
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PER CURIAM. 

We affirm and certify to the Florida Supreme Court the following question 

certified in Williams v. State, 700 So. 24 750 (F/a. 26 OCA 1997): 

SHOULD THE REQUIREMENT THAT A DEFENDANT PAY 
FOR DRUG TESTING BE TREATED AS A GENERAL 
CONDITION OF PROBATION FOR WHICH NOTICE IS 
PROVIDED~.SECT.lON 948.09(6), FLORIDA 
STATUTES (1948), OR SHOULD IT BE TREATED AS A 
SPEClX(I30NDlTtmPl ;ThAT REQUIRES ORAL 
ANNOlJ~MENT? 

PARKER, C.J., QUINCE and WHATLEY, JJ., Concur. l- 



IN THE DISTRICT COURT OF APPEAL OF FLORIDA 
SECOND DISTRICT 

JAMES EDWARDS, JR., : 

Appellant, : 

vs. 

STATE OF FLORIDA, 

Appellee. : 

Case No. 97-01791 

MOTION FOR REHEARING 

Appellant, JAMES EDWARDS, JR., moves for rehearing 

above-styled cause and as grounds states as follows: 

in the 

1. On June 10, 1998, this Court affirmed Appellant's 

appeal but certified the following question to the Florida Supreme 

Court certified in Williams v. State, 700 So. 2d 750 (Fla. 2d DCA 

1997): 

SHOULD THE REQUIREMENT THAT A DEFENDANT PAY 
FOR DRUG TESTING BE TREATED AS A GENERAL 
CONDITION OF PROBATION FOR WHICH NOTICE IS 
PROVIDED BY SECTION 948.09(6), FLORIDA STAT- 
UTES (1995), OR SHOULD IT BE TREATED AS A 
SPECIAL CONDITION THAT REQUIRES ORAL ANNOUNCE- 
MENT? 

It is to be noted that this Court reversed the sentence and the 

State had to pursue the certified question in Williams. 

2. On June 4, 1998, the Florida Supreme Court issued a 

decision in Williams and answered the certified question " by 

holding that the requirement that a defendant pay for drug testing 
. 

is a special condition of probation which the trial court must 

pronounce orally at sentencing, and we approve the decision below." 

3. Based on the Supreme Court's decision in Williams, 



this Court must reverse and strike the special condition of 

probation requiring that he pay for drug testing. 

WHEREFORE, Appellant asks this Court to grant this motion 

for rehearing. 

CERTIFICATE OF SERVICE 

I certify that a copy has been mailed to Ronald Napolita- 
no, Assistant Attorney General, Suite 700, Lois Ave., 
Tampa, FL 33607, (813) 873-4739, 

Respectfully submitted, 

JAMES MARION MOORMAN 
Public Defender 
Tenth Judicial Circuit 
(941) 534-4200 

/dkb 

Assistant Public Defender 
Florida Bar Number 0278734 
P. 0. Box 9000 - Drawer PD 
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S5upreme Court of JFloritra 

STATE OF FLORIDA, 
Petitioner, 

VS. 

CHUCK JUNIOR WILLIAMS, 
Respondent. 

No. 91,655 

[June 4, 19981 

WELLS, J. 
We have for review a decision of the 

Second District Court of Appeal which passed 

a. 

upon the following question certified to be of 
great public imponance: 

SHOULD THE REQUIREMENT 
THAT A DEFENDANT PAY 
FOR DRUG TESTING BE 
TREATED AS A GENERAL 
CONDITION OF PROBATION 
FOR WHICH NOTICE IS 
PROVIDED RY SECTION 
948.09(6), FLORIDA STATUTES 
(I995), OR SHOlJLD IT nE 
TREATED AS A SPECIAL 
CONDITION THAT REQUIRES 
ORAL ANNOUNCEMENT? 

Williams v SW, 700 So. 2d 750, 75 I-52 
(Fla. 2d DCA 1997). We have jurisdiction. 
Art. V, 4 3(b)(4), Fla. Const. For the reasons 
expressed herein, we hold that the requirement 
that a defendant pay for dq testins is a 
special condition of probation which the trial 
court must pronounce orally at sentenciny. 

After a jury convicted respondent on three 
counts of violating state drug laws, the trial 
judge adjudicated the respondent guilty on all 
counts and sentenced him to a term of 
imprisonment followed by three years of drus 
offender probation. At the sentenciny hearing, 
the trial judge ordered that respondent, as a 
co;ldi:ion of prcbation, be subject to 
“[ejvaluation, treatment, warrantless search, 
[and] random urinalysis.” In its written order 
of probation,’ however, the trial court ordered 
that respondent comply with, inter alia. the 
following conditions of probation: 

(8) You will submit to and pay 
for random testing as directed by * 
the supervising officer or 
professional staff of the treatment 
center where you. are receiving 
I reatment to determine the 
presence of alcohol or controlled 
substances2 

(20) You shall submit to and 
pay for an evaluation to determine 
whether or not you have any 
treatable problem with (alcohol) 
(any illegal drug).‘ If you have said 
problem, you are to submit to, pay 

‘WC rink Ihal lhc Iriol ,judpc did ntrt use Ihc 
prAallon trrdcr form supgcs~rd in Florida Rule ~1 
Cnmrnal Prtxxdure 3.‘M(e) Rule 3.9H6(al sta~cs: “The 
ti~rms &IJJ k: u*xl I-I! all courts.” (Emphasis nddcd.) 

?/\I scnrLncrng, the trial court ordered respondent IO 
undcrp random unnalysls testing as a condition 01 
prohabnn. The lnal COINI did nnl. hnwcver. make this 
qxilic form nl‘kslrng a parl of its order ofprtrhation. 



for, and successfully complete any 
recommended treatment program 
as a result of said evaluation, all to 
be completed at the direction of 
your Supervising Offtcer. 

(24) You will obtain an 
evaluation to determine if you are 
in need of inpatient drus treatment. 
If so, you will enter and 
successfully complete. at your own 
expense. the recommended 
inpatient treatment program at 
DOC. You will abide by all the 
rules, rebwlations and programs set 
forth by the treatment center. You 
will complete and pay for any 
aftercare treatment as 
recommended by the inpatient 
facility. 

On appeal, respondent argued that the trial 
judge erred in requiring respondent to pay for 
random drug testing, evaluation, and 
treatment. Specifically, respondent claimed 
that requiring him to pay for dnts testing, 
evaluation. and treatment is a special condition 
of probation which must be announced orally 
at sentencing. Therefore, because the trial 
court failed to announce the payment 
requirements at sentencing, it could not 
include them in its final order. The district 
court ageed and reversed. Willi- 
700 So. 2d 750, 75 1-52 (Fla. 2d DC.4 1997): 
The district court relied on precedent from this 
Court and its own previous decisions to hold 
that requiring a defendant to pay for alcohol or 
drug testing is a special condition of probation. 
Ld (citing Qn-rv v. S&t&, 682 So. 2d I091 
(Fla. 1996); Wallace State, 682 So. 2d I 139 
(Fla. 2d DCA l996);‘m v. S[atg, 652 So. 
2d 902 (Fla. 2d DCA 1995)). 

The State, however, argued that none of 

these precedent cases addressed section 
948.09(6). Florida Statutes (l995),? which 
authorizes the Department of Corrections to 
require offenders under any form of 
supervision to submit to and pay for urinalysis 
drug testing. The State claimed that this 
statute supported the conclusion that the 
probation condition requiring respondent to 
pay for drug testing is a general condition of 
probation. Unsure of the effect of the State’s 
argument in light of the precedent cases, the 
district COIJR certified the aforementioned 
question as one of great public importance. 

This Court has previously set out the 
difference between a general and special 
condition of probation. Due process and 
Florida Rule of Criminal Procedure 3.700(b), 
which mandates that the sentence or other final 
disposition “shall be pronounced in open 
COLJTt,” command that a defendant be given 
notice of the conditions of probation to be 
imposed. me v. Sm, 674 So. 2d 123, 
I25 (Fla. 1996); State, 668 So. 2d 589, 
59 I-92 (Fla. 1996); J&gw v. State, 663 So. 
2d 1343, 1345 (Fla. 4th DCA 1995). A 
general condition of probation is one in which 
notice is provided by statute or by Florida Rule 
of Criminal Procedure 3.986(e) (paragraphs 

%iccllwl !ux W(h). Ih-ida SlolulcFi (19951, 
provIdtis m r&xonl port: 

In uddition IO ony other 
rcqwcd Wl!dlllhflS. the 
dcpulm~nl, PI IIS diwelwn. may 
reqwrc ullkndcrs under any li~nn of , 
qwrtw~on IO suhmu IO and pay Ibr , 
unnalvsis Icninp lo idcnlifi drug 
usqx us pan nl’ rhc rehoh~litati~~n 
prqxnm. Anv I’uilurr: 10 mokc such 
pilvmenl. or porticipete, may hc 

L u~ns~durrul u ground Ibr revwxuion hy 
Ihc owrt. the I’arck Cummissian. tlr 
Ihc Control Rrltxsu Aulhw-ity. or fnr 
remtrval tiim the pretrial iruervention 
propum hy the slak n~~omey. 



one through eleven). General conditions of 
probation may be included in a written order 
of probation even if not pronounced orally at 
sentencing. l-iarr. 668 So. 2d at 592. The 
rationale for this rule is that statutes and court 
rules provide constructive notice of the subject 
matter contained therein and that such notice 
comports with procedural due process. &tB, 
668 So. 2d at 592; w, 663 So. 2d at 
1346. 

On the other hand, a special condition of 
probation is one which is not statutorily 
authorized or mandated and not found in rule 
3.986(e) (paragraphs one through eleven). 
Because a defendant is not on notice of special 
conditions of probation, these conditions must 
be pronounced orally at sentencing in order to 
be included in the written probation order. 
m, 668 So. 2d at 592. We also note that 
there is a judicial policy that the actual oral 
imposition of sanctions should prevail over any 
subsequent written order to the contrary. 
Justice, 674 So. 2d at 125. 

948.09(6). Florida Statutes (1995). is limited 
to “urinalysis testing.” the trial court’s order. 
in this case, specifies the broader “drug 
testing,” and the certified question specifically 
asks whether requiring a defendant to pay for 
“drug testing” is a Seneral condition of 
probation. Moreover, the statute cited by the 
State merely provides the Department of 
Corrections with the discretion to require 
payment for urinalysis testing. We hold that 
the discretion afforded to the Department of 
Corrections in section 948.09(6), Florida 
Statutes (1995), is insufficient to serve as 
statutory notice that the court can make 
paymeIlt for drug testing a mandatory 
condition of probation. 

Accordingly, we answer the certified 
question by holding that. the requirement that 
a defendant pay for drug testing is a special 
condition of probation which the trial court 
must pronounce orally at sentencing, and we 
approve the decision below. 

It is so ordered. 
Turnins to the issue in this case, the State 

acknowledges that this Court has determined 
that requiring a defendant to pay for drug 
testing is a special condition of probation 
because it is not statutorily authorized. &g 
Rrnck v. Stm 688 So. 2d 909, 911 n.4 (Fla. 
1997); w. However, the State argues that 
section 948,09(6), Florida Statutes (1995) 
provides a statutory basis for classifyins a 
requirement that a defendant pay for urinalysis 
drug testing as a yenera! condition of 
probation. Based on this statute, the State 
requests that we affirm conditions 8. 20, and 
24, as general conditions of probation insofar 
as they relate to requiting the respondent to 
pay for urinalysis drug testing. 

KOGAN, C.J.. and OVERTON, SHAW, 
HARDING, ANSTEAD and PARJENTE. JJ.. 
concur. 

NOT FJNAL UNTIL TIM-E EXPIRES TO 
FILE REITEARJNG MOTION AND, IF 
FILED, DETERMINED. 

Application for Review of the Decision of the 
District Cnun of Appeal - Certifier! Great 
Public Importance 

Second District - Case No. 96-01923 

(Polk County) 

We do not believe it appropriate in this Robert A. Butterworth, Attorney General; 
case to recast the certified question as the Robert J. Krauss, Senior Assistant Attorney 
State suggests so as to limit it to urinalysis General; John M. Klawikofsky and Ronald 
testing for drug usage. While section Napolitano, Assistant Attorneys General, 
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IN THE SECOND DISTRICT COURT OF APPEAL, LAKELAND, FLORIDA 

AUGUST 27, 1998 

JAMES EDWARDS, 
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V. 

STATE OF FLORIDA, 

) 

; 
) 

i Case No. 97-01791 

; 
) 

Appellee(s). 

BY ORDER OF THE COURT: 

Counsel for appellant having filed a motion for 

rehearing in the above-styled case, upon consideration, it is 

ORDERED that the motion is hereby denied. 

r- . . 

I HEREBY CERTIFY THE FOREGOING IS A 
TRUE Copy OF THE ORIGINAL COURT ORDER. 

--- ._.. 
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