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I N THE SUPREME COURT OF FLORI DA

ANDREA HI CKS JACKSON,
Appel | ant,
V. ; CASE NO. 93,925
STATE OF FLORI DA,
Appel | ee.
/
| NIl TITAL BRI EF OF APPELLANT

PRELI M NARY STATEMENT
This is an appeal from a resentencing wi thout a new jury.

The resentencing record consists of eight volunes. However, only

volunme | contains new materials not included in the previous
record on appeal (case no. 87, 345). One exception is the new
noti ce of appeal contained in volume VIII. Begi nning with page
109 of volume | through volunme VIII is a copy of the penalty

phase trial which is contained in the previous record (case no.
87, 345) . For clarity, references in this brief to the penalty
phase trial wll use the page nunbers in the previous record on
appeal . The only page references to the resentencing record
will be to the new material produced on the resentencing and
contained in volume | and to the notice of appeal in volunme VIII
Ref erences to the resentencing record will use the prefix “RES.
Ref erences to the previous record on appeal and transcript of the
penalty phase trial wll use the prefixes *“R  and “T".
References to the appendix to this brief wll wuse the prefix
“App.” followed by a reference letter to the exhibit.

Undersigned counsel <certifies that this brief has been



prepared using 12 point Courier New, a font that is not
proportionately spaced.
STATEMENT OF THE CASE AND FACTS

Procedural Progress of the Case

On June 2, 1983, a Duval County Gand Jury indicted Andrea
Hi cks Jackson for the first degree nurder of Gary Bevel.(Rl: 1-2)
Jackson proceeded to a jury trial where she was convicted as
charged and ultinmately sentenced to death for the offense. This
court affirmed Jackson's conviction and sentence on direct

appeal . Jackson v. State, 498 So.2d 406 (Fla. 1986), cert.

denied, 483 US 1010, 107 S.C. 3241, 97 L.Ed.2d 746 (1987).
Jackson filed a notion for post-conviction relief which the trial
court deni ed. However, this court reversed the denial of the
notion and remanded this case for a new sentencing proceeding

with a new jury. Jackson v. Duqgger, 547 So.2d 1197 (Fla. 1989).

A new penalty phase proceeding before a new jury commenced on
Novenber 4, 1991, which resulted in a death sentence. On appeal

this Court reversed this sentence and again directed a that a new
penalty phase trial before a new jury be conducted. Jackson V.

State, 648 So.2d 85 (Fla. 1994).

The third penalty phase trial began on Novenber 13, 1995.
(T6: 126) On Novenber 17, 1995, the jury recommended a death
sentence. (R2: 207)(T14: 1747) Circuit Judge Donald R Moran,
Jr., followed the jury s recomendati on and on January 18, 1996,
sentenced Andrea Jackson to death. (R2: 229-239)(T14: 1792-
1797) (App. B) In aggravation, the court found two aggravating

circunstances: (1) the homcide was comitted in a cold,



calculated and preneditated manner, sec. 921.141 (5)(i) Fla.

Stat.; and (2) three law enforcenent related aggravating
ci rcunstances  -- avoiding arrest, di srupting governnent al
function and the victim a police officer -- nerged into one

formng the second circunstance, secs. 921.141(5(e)(g9) & (j)
Fla. Stat. Regarding mtigation, the court rejected the two
statutory nental mtigating circunstances concerning extrene
mental or enotional disturbance and substantially inpaired
capacity at the time of the crinme, secs. 921.141(6)(b) & (f) Fla.
Stat. (R2: 236-237) The court acknow edged that Andrea had
suffered sexual abuse as a child and was addicted to drugs and
al cohol. (R2: 237) However, the court concluded that these
nonstatutory factors did not rise to the level of mtigation.
(R2: 237) On appeal, this Court held that the trial court failed
to expressly evaluate each mtigating factor as required by
Canpbell v. State, 571 So.2d 415 (Fla. 1990). Jackson v. State,
704 So. 2d 500, 505-507 (Fla. 1997). This Court *“vacate[d]

Jackson’s sentence and remand[ed] to the trial court to reweigh
the aggravating and mtigating circunstances and resentence
Jackson in conpliance with Canpbell and its progeny.” Jackson,
704 So.2d at 508 (Fla. 1997).

Circuit Judge Donald R Mrran again resentenced Jackson on
August 17, 1998. (RES1:82-107)(App. A) Before the resentencing,
Andrea Jackson filed a pro se notion requesting transportation
from Broward Correctional Institution to Jacksonville for the
resentencing. (RES1:16) The court denied the notion stating the

fol | ow ng:



... The Supreme Court of Florida reversed the
defendant’s death sentence and remanded the case back
to this Court for the sole purpose of entering a new
witten sentencing order, setting forth this Court’s
evaluation of each of +the sentencing mtigators
pursuant to the court’s decision in Canpbell v. State,
571 So.2d 415 (Fla. 1990). No additional hearings wll
be held and this Court wll not be entertaining any new
evi dence beyond that which is already in evidence.
Accordi ngly, the defendant’s presence is neither
necessary nor required. Sinks v. State, 661 So.2d 303
(Fla. 1995).

( RES1: 21)

The trial court received sentencing nenoranduns from the
State and the Defense. (RES1l:27-41, 50-81) Judge Moran then
issued a sentencing order resentencing Jackson to death.
(RES1: 82-107) (App. A) In aggravation, the court found two
circunstances: (1) the homcide was cold, <calculated and
preneditated, sec. 921.141 (5)(i) Fla. Stat.; and (2) three
circunstances nerged into one: the homcide was commtted to
avoi ding arrest, disrupt a governnental function and the victima
police officer. secs. 921.141(5)(e)(g) & (j) Fla. Stat. In
mtigation, the court: (1) rejected the statutory mtigating
circunstance that the defendant suffered an extrenme nental or
enotional disturbance, sec. 921.141(6)(b) Fla. Stat.; (2)
rejected the statutory mtigating circunstance that t he
defendant’s capacity to conform her conduct was substantially
i npai red, sec. 921.141(6)(f) Fla. Stat.; (3) rejected the
nonstatutory mtigating circunstance that the defendant suffered
from chil dhood sexual abuse; (4) found the nonstatutory factor
that the defendant has suffered from instances of physical and
donmestic violence, but assigned the factor little weight; (5)

found the nonstatutory factor that the defendant was dependent on

4



al cohol, but assigned the factor little weight; (6) found the
nonstatutory factor that the defendant was dependent on drugs,
but assigned the factor little weight; (7) found the nonstatutory
factor that the defendant was under the influence of drugs and
al cohol at the tinme of the crinme, and assigned the factor sone
weight; (8) rejected the nonstatutory factor that the defendant
acted froma m sperception that the police officer was attenpting
to rape her; and (9) found the nonstatutory factor that the
def endant exhi bited renorse, but assigned it little weight.

Jackson filed her notice of appeal to this Court on
Septenber 1, 1998. (RES8: 1459)

Facts -- Prosecution’'s Case

On May 16, 1983, Andrea Jackson drove to her estranged
husband' s apartnment to pick up her children and parked her car on
the street. Around 6:00 p.m and again at 10:00 p.m, neighbors
heard Andrea unsuccessfully attenpting to start the car.(T8: 610-
611, 653) They next observed her breaking the wi ndows out of the
car with a crowbar, renoving articles from the car, and cursing
the autonobile and talking to the autonobile as if it were a
person. ( T8: 563-566, 578-580, 611-612, 634, 655-659) She
removed tools, tires, the battery, and other itens from the
car.(T8: 566, 657-658) Andrea was obviously angry because her car
woul d not crank. During this process which |asted over two
hours, she carried sone itens upstairs to her husband s
apartnent. (T8: 658) Adam Gray, an autonobile salesnan at
Rockett Mdtors, said that Andrea had brought the car to him on

May 15 and May 16 with continued trouble.(T9: 725-729) \Wen he



saw her on May 16 in the afternoon, he did not think she was
i ntoxi cated since her speech was not slurred. (T9: 730) She was
upset with the car and told him she was going to drive “the
nmot her-fucker off the main street bridge." (T9: 730)

Oficer Burton Giffin arrived at the scene pursuant to a
di sturbance called at approximately 11:00 p.m (T8: 545, 711)
Oficer Gary Bevel arrived first, and he volunteered to assist
Giffin.(T9: 712) Andrea approached and told the police officers
that she owned the car. (T9: 714) At the officer’s request,
Andrea returned to the apartnment and retrieved a bill of sale for
car. (T9: 718) She vol unteered that she knew who damaged her
car. (T9: 719) She would not give the officers a nane and
Giffin thought she wanted to deal with the problemherself. (T9:
719) Giffin said he detected a faint snell of alcohol on
Andrea's breath, but he did not believe she was intoxicated
because she walked wthout stunmbling and did not slur her
speech. (T9: 715-717) Giffin said that he snelled alcohol on
Andrea's breath even though he was never closer than 1 1/2 or 2
feet fromher. (T9: 724) The officer said it mght be difficult
to tell the behavioral effects if a person had taken al cohol,
marijuana, cocaine and T's and Blue's on the sane day. (T9: 722-
723) He also stated that if he had seen soneone smashing his car
with a crowbar and cursing the car as if it were a person that
such irrational behavior would lead him to believe that the
person could be under the influence of sone substance. (T9: 723-
724) Giffin left the scene when Bevel began witing the report
and said that he did not need further help.(T9: 719-720)



Four nei ghbors observed a confrontation between Andrea and
Oficer Bevel. (T8: 561, 574, 633, 651) G na Roul hac observed
Andrea destroying her car and the arrival of the police officers.
(T8: 563-566) Gna and her sister watched from their front
porch. (T8: 563) Gna said that she did not see Andrea stunble
or fall as she walked as if intoxicated. (T8: 567) However, she
was not close enough to overhear anything Andrea said or to tell
if she snelled of alcohol. (T8: 572) After talking to Andrea,
O ficer Bevel approached the Roul hac's doorway. (T8: 566) Bevel
was a friend of the famly's and had dated one of G na' sisters.
(T8: 566, 573) He asked if they had seen what had happened and
they told himthat Andrea had danmaged her own car. (T8: 568) At
that tinme, G na went inside her house to use the restroom and she
heard shots. (T8: 518) She ran back to the w ndow, but she
could only see the patrol car; she could not see Bevel or Andrea.
(T8: 569) A tree was blocking a portion of the patrol car from
view. (T8: 573-574)

Anna Nel son, Gna s sister, also saw Andrea destroyi ng her
car and the confrontation between Andrea and Bevel. (T8: 574-633)
Nel son said that Andrea's problens with the car started around
6: 30 p.m and continued for a lengthy period. (T8: 578-579)
After unsuccessful attenpts to crank the car, Andrea began
removing itens fromthe car and smashing the car with a crowbar.
(T8: 579) Andrea was angry, and she cursed and talked to the car.
(T8: 579-580, 611-612) Oficer Bevel arrived at between 10: 30
and 11:00. (T8: 581-583) Andrea cane downstairs from the
apartnent and tal ked to Bevel. (T8: 581-582) Nelson did not see



Andrea fall down or slip as she wal ked. (T8: 584-585) She heard
Andrea tell Bevel she wanted her car towed. (T8: 583) Nel son
said that Andrea’s speech was not slurred. (T8: 584) Nelson said
she was about 60 feet away and she was not concerned about
determining if Andrea was under the influence of drugs or
al cohol. (T8: 599) She was not close enough to tell if Andrea
snelled of alcohol. (T8: 613) Andrea went back upstairs to
obtain the registration for her car. (T8: 585) After giving the
docunent to Bevel, Andrea returned upstairs. (T8: 585-587) Nel son
did not perceive any confrontation between Andrea and Bevel at
that tine. (T8: 587) Bevel walked to Nelson’s house and she told
hi mthat Andrea had danaged her car herself. (T8: 588-589)

While Bevel and Nelson were talking, Andrea again cane
downstairs and went to Bevel’'s patrol car. (T8: 590) She appeared
to be going through things in the front seat of the officer’s
car. (T8: 590-591, 601) Andrea had put her hand through the open
w ndow and appeared to be getting ready to enter the car on the
driver’s side. (T8: 601-603) Bevel called out to Andrea and
asked her why she was in his car. (T8: 591) She cane away from
the car. (T8: 591) Bevel confronted Andrea and told her he was
arresting her for filing a false police report. (T8: 591) Andrea
canme toward Bevel and began hitting himin the chest. (T8: 592)
Bevel grabbed both of Andrea’s wists and restrained her. (T8:
593, 605) They struggled. (T8: 593, 605) Bevel tried to get
Andrea into the back of the patrol car. (T8: 605-606) At first,
Bevel asked her to get in the car, but Andrea refused and

continued to struggle. (T8: 606) Andrea asked Bevel why he was



manhandl i ng her. (T8: 593) Bevel bent down and grabbed Andrea’s
knees. (T8: 606-607) At this tinme, Nelson heard keys drop and
heard Andrea tell Bevel that he had nmade her drop her keys. (T8:
594- 595, 606-607) \When Bevel grabbed the back of Andrea’ s knees,
this caused Andrea to fall onto the backseat of the patrol car
(T8: 606-607) Nelson heard a gunshot. (T8: 596) After a slight
pause, Nelson heard four or five nore shots in rapid succession.
(T8: 597) Bevel fell into the car onto Andrea; she pushed him off
of her and fled. (T8: 598)

Leanderaus Fagg also saw the confrontation with the police
officer. (T8: 634-636) He observed Andrea and Bevel talking. (T8:
638-639) Andrea acted angry and hostile and wanted to know where
her car had been taken. (T8: 638-639) Bevel informed her that he
was arresting her for giving false information, grabbed her and
began to place her into the backseat of the patrol car. (T8: 639)
Andrea resisted and tried to get away. (T8: 640, 644-645) Andrea
was i mensely angry and hostile. (T8: 645) The officer bent down
to place Andrea into the backseat, and while she was sitting
with her legs outside of the car, Fagg heard Andrea tell the
officer that he had made her drop her keys. (T8: 641) Bevel
paused and stepped back as if to | ook for keys, and at that tine,
Fagg heard the gunshots. (T8: 641-642, 645-646) He thought he
heard four shots. (T8: 642) The shots were fired in rapid
succession alnost |ike an automatic weapon. (T8: 647-648) Beve
fell into the car onto Andrea. (T8: 642) Andrea pushed him from

on top of her and then fled fromthe car. (T8: 642)



Mabl e Coleman lived in the apartnment next door to Shelton
Jackson, Andrea’s estranged husband. (T8: 651, 654; T9: 681) She
knew Andrea and had heard the fights between Andrea and Shelton
in the past. (T9: 686) Pol i cemen responded to sone of these
fights, and on one occasion, Andrea s used Col eman’ s tel ephone to
call the police. (T9: 686) On the night officer Bevel was shot,
Col eman saw and heard Andrea trying to start her car. (T8: 653)
She heard Andrea’s angry outburst and her cursing the car. (T8:
655- 657) Col eman had a good view of Andrea denvolishing the car
stripping it of certain items and cursing it as if it were a
person. (T8: 655-658; T9: 687) Wien the police officers arrived,
Col eman saw Andrea neet with the officers and return upstairs to
Shelton’s apartnment for the car’s registration. (T8: 660) She
returned to the officers with the papers. (T8: 661-662) Col eman
saw Andrea sit in the passenger side of the patrol car while
Bevel wote sonething. (T8: 662) Andrea left and returned
upstairs to Shelton’s apartnent. (T8: 662) After she left, her
car was towed away. (T8: 665) Bevel wal ked to a nei ghbor’s house
and talked to sonmeone there. (T8: 662) A short tinme |ater,
Col eman saw Andrea cone out her apartnment and start down the
stairs. (T8: 663) She saw Andrea stop on the top step and pl ace a
pistol in the waist area of her pants. (T8: 663-664) Andrea then
wal ked to the police car. (T8: 664) Bevel canme from the
nei ghbor’ s house and net Andrea. (T8: 665) Andrea asked, “Were
is my damm car?” (T8: 665) Bevel said, “They towed it away.” (T8:
665) Bevel then told Andrea to “CGet in the car | have to take you

dowmtown.” (T8: 665) Coleman did not know Bevel intended to
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arrest Andrea until he spoke to her at this tinme. (T9: 681)
Andrea responded that she was not going anywhere. (T8: 665-666)
By this time, Andrea was struggling with the police officer. (T8:
667) Bevel took Andrea to the back seat of the patrol car. (T8:
667) Col eman renenbers seeing Andrea sitting down with her feet
still outside of the car. (T8: 667) She heard Andrea say, “Onh,
you made nme drop ny damm keys.” (T9: 675) Bevel and Andrea both
| eaned forward. (T9: 675) Col eman then heard five, rapidly-
fired, gunshots. (T9: 675-676, 704-705) Oficer Bevel fell into
the car onto Andrea. (T9: 676-677, 705) Andrea pushed Bevel aside
and fled. (T9: 677)

A paranedic, Thomas MCone, arrived at the scene shortly
after receiving the call at 12:30 a.m (T9: 734) He found Bevel
lying in the backseat of the patrol car suffering from head
wounds. (T9: 735-736) Bevel had a pulse and | abored breathing
(T9: 735) The upper one-third of Bevel’ s body was inside the car
on the backseat and he was reclining against the back of the
front seat. (T9: 735) The remaining two-thirds of Bevel’'s body
was outside of the car. (T9: 735, 738) MCrone did not know if
Bevel had been noved and did not ask any of the police officers
present if he had been noved. (T9: 738)! Soon after noving Beve

to the stretcher, Bevel’s heartbeat stopped. (T9: 737)

L' Officer John Dean, the first officer at the scene, later
testified in the defense case. (T11l: 1125) He found O ficer Bevel
lying in the backseat of the car with his head facing the rear of
t he backseat. (T11: 1127, 1129) Only Bevel’'s feet and a portion
of his legs were outside of the car. (T11l: 1127) Dean pul |l ed
Bevel up fromhis position in order to check for vital signs.
(T11: 1129)

11



At the scene, John Bradley, then a detective, recovered
several itens of evidence. (T8: 498-532) He found Bevel’s
uni form baseball-type cap with a bullet hole in the brim
(T8: 512) Bevel’s bulletproof vest was also collected as
evi dence. (T8: 513) Bradley noted blood in the floorboard and on
the rear seat of the car. (T8: 517-518) Oficer Bevel’s daily |og
and an offense report were recovered. (T8: 521-532) The |ast
entry on the investigation report states that the subject
possibly nade a false report on the crimnal mschief conplaint.
(T8: 531-532) The detective collected six bullets, five fromthe
nmedi cal exam ner and one frominside the frame around the door of
the car. (T8: 515-516)

Bonifacio Floro, a forensic pathologist, perfornmed the
autopsy on Gary Bevel. (T9: 748) Just before he testified,
def ense counsel renewed his objection to the court’s pretria
ruling denying himthe right to hire a pathologist to assist in
preparing to cross-examne Dr. Floro. (T9: 741-744) Floro found
four gunshot wounds to the head and two to the shoul der and back
area. (T9: 746-757) Three wounds entered the top of the head and
showed stippling which indicated the gun was close when fired
(T9: 755-757) A fourth shot to the head entered above the right
eyebrow and showed no stippling. (T9: 757-758) Floro stated this
was consistent with the shot which first passed through the brim
of the cap which would have filtered the gunshot residue and
prevented stippling on the skin. (T9: 758) Additionally, Floro
opined that this was the first shot since it would have knocked

the cap free of the head before the other shots were fired which
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caused stippling. (T9: 758) The fifth and sixth wounds were | oca-
ted in the in the shoul der area, one on the top of the shoul der
and the other just above the shoulder blade. (T9: 757-758) In
response to the prosecutor’s hypothetical questions, Floro stated
the wounds were consistent wth the shooter being in a seated
position with Bevel being |ower and |ooking down and away. (T9:
759-760) Floro said the wounds were inconsistent with the shooter
lying dowmm with Bevel lying on top of the shooter. (T9: 761)
Floro stated that he could not determ ne the exact positions of
the shooter and victim and his opinion was nerely dealing with
the consistency of the wounds and the hypothetical positions
(T9: 762-765)

Shirley Freeman testified that Andrea canme to the house
where she live with Joi Shelton around 1:30 or 2:00 a.m on the
nmorni ng of May 17, 1983. (T9: 769-770) Andrea was hysterical and
covered in Dblood. (T9: 770) She also had a gun with her. (T9
773) Freeman could tell Andrea had been drinking, but she did
not think Andrea was high or intoxicated. (T7: 442-T9: 774)
Andrea said she had shot a policeman and she did not want to go
back to jail. (T9: 772) Andrea also told Freeman that she did not
like men to put their hands on her because she had had bad
experiences as a child and soneone had tried to rape her. (T9:
777-778) Freeman washed Andrea’'s clothes to get the blood out,
and she also called the hospital to check on the officer. (T9:
771, 775) When Andrea | earned the officer was dead, she cried and
tal ked about how sorrow she was. (T9: 777) Freeman called a

taxi cab for Andrea, and she left. (T9: 773) Freeman admtted she
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had lied in a sworn statenent to the police when she said she had
pi cked Andrea up on 20th Street because she was trying to cover
for Joi Shelton who had actually done so. (T9: 781-783)

The taxi driver, Carl Lee, picked-up Andrea at 4:15 a. m (T9:
787) \When he first saw Andrea at the door of the cab, she did not
appear normal. (T9: 791) Lee had the inpression she was high
drunk or sleepy. (T9: 791) After she entered the cab and tal ked
to him he concl uded that she was not drunk or high. (T9: 789)
He al so noticed that Andrea had a gun. (T9: 789)

Andrea returned to her husband s apartnment. (T9: 678- 679)
Hi s nei ghbor, Mable Coleman saw Andrea and called the police
(T9: 679) O ficers responded and arrested Andrea. (T9: 793-802)
Oficer David Diperna, who had been O ficer Bevel's supervisor
and O ficer CGeorge Barge arrested Andrea. (T9: 794-802) Diperna
saw Andrea as she ran upstairs to her husband’ s apartnent. (T9
798) They ultimately found Andrea on a porch. (T9: 802) She was
| ying down, curled up behind a trash can. (T9: 802) Barge junped
on top of her, pinning her with his knees and both officers
struggled with her. (T9: 802-804, 808) Diperna said that Andrea
ki cked, jerked, butted and tried to bite during the struggle
(T9: 802-804, 808) She was handcuffed and searched for weapons,
but the officers found Andrea did not have a weapon. (T9: 803)
Later, in the apartnment, the officers found a pistol Iying on top

of a laundry hanper. (T9: 803; T8: 508-509) Diperna testified
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that he did not snell alcohol on Andrea, and in his opinion, she
was not high or intoxicated. (T9: 804, 808)?

State’'s Victiml npact Evidence

Four wi tnesses testified to victiminpact information. (T8:
493; T9: 824, 827, 831) The State’'s very first witness in this
case was Nat haniel G over, the first African-Anmerican sheriff of
Duval County who had just recently been elected. (T8: 493)(R2:
215-216) dover testified in full uniform (R2: 209, 214) G over
said he knew Bevel personally and professionally. (T8: 494) In
fact, G over had urged Bevel to change from corrections to |aw
enforcenent and had actively recruited Bevel. (T8: 494) d over
characterized Bevel as friendly, never angry, a good friend and
commtted public servant. (T8: 494) The State closed its case
with the remaining three victiminpact w tnesses, Bevel’s nother
and two nore police officers. (T9: 824-836) Eda Bevel testified
that her son was a warm Jloving son who was friendly toward
others. (T9: 824-827) Police Oficer Jerry Thomas first nmet Gary
Bevel when they worked in corrections at the jail. (T9: 828) He
characterized Bevel as energetic and conpassionate. (T9: 828) The
two of them enjoyed a friendship which included participation in
public service activities for underprivileged youth and senior

citizens. (T9: 828-829) Detective T.C. O Steen also net Beve

2O ficer Barge later testified in the defense case. (T11:
1111) He said he found Andrea lying in a fetal position and
junped on her with his knees and his six foot three inches and
225 pounds to stun her. (T11l: 1118-1119) He hit Andrea in the
face during the struggle to subdue her. (T11l: 1119-1120) Barge
detected a slight odor of alcohol, but he did not think Andrea
was intoxicated or high. (T11l: 1121, 1124)
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when they worked together at the jail. (T9: 831-832) The two nen
soci alized, played sports and attended church together. (T9: 832-
833) O Steen becane a police officer and Bevel remained working
at the jail. (T9: 832) Bevel had told O Steen that he did not
want to be a policeman. (T9: 833) However, Bevel was |ater
recruited and attended the police acadeny. (T9: 833) O Steen said
Bevel was an asset to the sheriff’s office and woul d have surely
advanced in the departnent. (T9: 834) O Steen said that Bevel
left a son, and he had talked to the boy about his father. (T9:
834)

Facts -- Defense Case

The defense presented testinmony providing further details
surrounding the homcides, Andrea’s actions on the day of the
crimes, Andrea’ s background of childhood sexual abuse, spouse
abuse, and the concomtant nental and enotional problens includ-
ing extensive drug and al cohol abuse. These w tnesses included
police officers, citizens who happened to witness certain events,
friends and relatives of Andrea’s and nental health experts.

Andrea consunmed a quantity of drugs and al cohol on the day
of the shooting. Edith Croft, Shelton Jackson's sister
testified that she and Andrea used drugs and al cohol together
frequently. (T13: 1456-1464) They used heroin, T s and Bl ues,
marijuana, and lots of alcohol. (T13: 1456) T s and Blues were
pink and blue pills that you crush, mxed together and shoot
intravenously. (T13: 1456-1457) According Croft, this drug nade
you really high and sonetines irritated and angry. (T13: 1457)

Croft said she and Andrea would get nean when using T s and
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Bl ues. (T13: 1468) Andrea and Croft would start using drugs early
in the norning. (T13: 1459-1472) They would use T's and Blues to
get started in the norning and then drink alcohol and snoke
marijuana the rest of the day. (T13: 1472) During April and May
before the hom cide, Andrea and Croft had increased their drug
usage. (T13: 1458-1459) On the day of the homcide, she and
Andrea did a great deal of drugs and al cohol. (T13: 1459-1463)
As was their pattern, they started early in the norning about
7:00 to 8:00. (T13: 1461) The two of them used 30 or nore T's
and Blues, drank 2 or 3 fifths of Iiquor and snoked marijuana
(T13: 1462) They parted conpany in the late afternoon or early
evening. (T13: 1463-1464) Richard Washi ngton, another friend of
Andrea's, drank al cohol with Andrea around 10:00 or 10:30 a.m on
day of the homcide. (T13: 1446-1447) She had two drinks with
him (T13: 1447) He said she had been drinking before she cane
into the bar. (T13: 1447) She left him about 1:30 p.m (T13
1448, 1449)

After the shooting, Andrea ran. A passing notorist, David
Lee, and his passenger gave Andrea a ride. (T12: 1369-1373) Lee
was a fire fighter. (T12: 1369) \Wen he saw Andrea on the side
of the road, her shirt was open exposing her bra, her hair was
frizzy and out of place, and she seenmed excited. (T12: 1371) Lee
stopped thinking she may have nolested. (T12: 1371) As Andrea
wal ked to Lee's truck, she did not fall, but she did “kind of
funbl e” when she attenpted to get into the truck. (T12: 1376-
1378) Once Andrea was inside the truck, Lee confirmed that Andrea

was hysterical, nervous and frightened. (T12: 1372-1373) She
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snel | ed of al cohol, but she was able to converse w thout slurring
her speech. (T12: 1372, 1377) Lee’'s friend commented on her
appearance that she nmust have had to “take sonebody out.” (T12:
1373) Andrea replied, “Did something I didn't want to do.” (T12:
1373) Shortly after obtaining the ride, Andrea told Lee to stop
because she saw her ride. (T12: 1377) Andrea left and went to
anot her vehicle and got inside. (T12: 1373-1374)

On the night of the hom cide, Andrea tel ephoned her friend,
Joi Shelton, and asked her to pick her up. (T13: 1486) Andrea
told her that her car was broken down. (T13: 1487) Joi said that
Andrea sounded nervous or excited on the tel ephone. (T13: 1486)
Joi asked Andrea if she had been drinking. (T13: 1486) Wile
driving to get Andrea, Joi heard Andrea call her nanme and she saw
Andrea getting out of a truck. (T13: 1487-1488) She picked-up
Andrea and they drove to Joi’s house. (T13: 1488) During the
drive, Andrea asked Joi several tines to |look at her. (T13: 1489)
Finally, Joi noticed the blood on Andrea. (T13: 1489) Wen they
were alnost to Joi’'s house, Andrea told her that she had shot a
policeman. (T13: 1490) Andrea was upset and crying. (T13: 1490)
Andrea said the policeman was trying to arrest her and was
putting her in the backseat of the car. (T13: 1490) The officer
got on top of Andrea, and she shot him (T13: 1490, 1512-1516)

Wien Joi and Andrea arrived at Joi’s house, Joi awoke
Shirley Freeman who was staying with her. (T13: 1491-1492)
Shirley washed Andrea’'s clothes and drank vodka wth Andrea.
(T13: 1492, 1494-1495) Shirley also called the hospital to check

on the condition of the officer and she | earned that he was dead.
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(T13: 1495-1496) Hearing that news, Andrea “went crazy.” (T13:
1496) She was upset and scream ng. (T13: 1496) Joi woul d cal m her
down for a nonment and then Andrea would erupt again. (T13: 1496)
Andrea told Joi that she thought the officer was trying to rape
her and she did not want to go to jail. (T13: 1496-1497) Joi gave
Andrea noney and she called a taxicab. (T13: 1497)

Later, Edith Croft was present at Shelton Jackson’ s apart-
ment when Andrea returned and was arrested. (T13: 1464-1466) She
saw Andrea hiding on the porch before the policeman cane. (T13:
1465- 1466) Andrea was "nessed up" and still "glowing". (T13:
1466)

The nedical reports of the screening done by the registered
nurse at the jail after Andrea's arrest indicated that Andrea
admtted to heroin addiction and other drug use including co-
caine. (T11l: 1157-1158, 1162-1163) During the interview, Andrea
appeared uncooperative and hostile and also sleepy. (T1l1l: 1159)
Andrea had al so reported having bl ackouts and headaches when she
drinks and a previous attenpted suicide. (T11l: 1160, 1166)
Andrea reported that when she drinks she cannot control her
actions. (T11l: 1165) At the tinme of the nedical screening,
Andrea's pupils were dilated and reacted very little to |ight.
(T11: 1160) The nedical records indicated that Andrea had scars
and needl e marks on her left arm (T11: 1164) Andrea deni ed being
an al coholic. (T11: 1166-1167) On one question regarding
allergies, Andrea responded “policenen.” (Tll: 1166) She also

indicated an allergy to aspirin. (T11l: 1166) Andrea reported the
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date of her last drug use as the day of the hom cide, My 16,
1983. (T11: 1163)3

At the scene of Andrea’ s arrest, Detective Bradley recovered
a plastic vial and a syringe. (T8: 550) Lab testing on the liquid
taken fromthe vial reveal ed pentazocine. (T13: 1444) This is an
anal gesi ¢ conpound known as Talwin. (T13: 1444) The drug is also
one of the ingredients in the street drug “T's and Blues.” (T13:
1444)

On January 29, 1988, Dr. Charles Miutter, a forensic psy-
chiatrist with a specialty in nedical hypnosis, was asked to do a
hypnotic regression on Andrea. (T11: 1174-1198, 1223) He was
asked to aid in obtaining information from Andrea's nenory of
what happened. (T11l: 1198, 1224) The interview and hypnotic
session was video-taped. (T11: 1223-T12: 1231) Defense counsel
asked that the videotape be introduced into evidence along with a
transcript of the tape, but the trial court denied the request.
(RL: 171-176)(T6: 89-98; T12: 1267) The videotape and a
transcript of the tape are included as exhibits in this case and

a copy of the transcript is included in the appendix to this

3On rebuttal, the State called the nurse, Panela Ferreira,
who saw Andrea at the hospital where she was taken after her
arrest. (T13: 1577) This nurse called the State during the course
of the trial, twelve years after the fact, wth her information.
(T13: 1581) Ferreira said she saw Andrea at the energency room
and she appeared oriented, controlled and appropriate. (T13:
1579) She did not think Andrea was intoxicated. (T13: 1579-1580)
She said Andrea sat staring off with a set expression on her
face. (T13: 1579) Wien confronted with the exam ning physician's
notes that Andrea was very belligerent when brought to the
hospital and her pupils were dilated with little response to
light, Ferreira admtted that she m ght suspect the influence of
drugs on such an observation. (T13: 1583) She never exam ned
Andrea’s pupils. (T13: 1584-1585)
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brief.(App. C© Mitter quoted fromthe session extensively during
his testinony. (T12: 1246-1282)

Initially, Mitter went through Andrea's background and
personal history and her nmenory of the events surrounding the
shooting. (T12: 1238) She was the oldest of four children. She
had a tenth grade education with sonme vocational training, was
married at the age of 20 and had two sons. (T12: 1238) She had a
hi story of m graine headaches and an extensive drug and al coho
abuse history including nmarijuana, LSD, nescaline, w ndow pane,
quaal udes and cocai ne. (T12: 1238-1239) He found that Andrea is
generally a person who likes to avoid problens and conflicts
(T12: 1239, 1292) However, when angry she screans and yells.
(T12: 1239) She used drugs to escape. (T12: 1239-1240) Mitter
found that Andrea did not have bizarre thinking or a najor nental
di sorder which produces hallucinations or delusions. (T12: 1240-
1241)

Mutter explored with Andrea what she renenbered about the
events on the day of the shooting. (T12: 1243-1245) Her nenory of
the events were sketchy. (T12: 1243-1244) She said she was under
the influence of alcohol, marijuana and other drugs that day.
(T12: 1243-1244) She renenbered problens with her car, she
remenbered smashing the car, she also renmenbered talking to the
police officer, her car being towed and reading a report. (T12:
1243-1244) She renmenbered the confrontation with the police
officer and his telling her he had to arrest her. (T12: 1244) She

knew that she had shot soneone but she did not know why. (T12
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1245) She had no conscious nenory of the actual shooting. (T12:
1245)

In order to aid Andrea in renenbering the circunstances
around the shooting, Mitter hypnotized her. (T12: 1246-1247)
Once under the hypnosis, Miutter took Andrea back to the tine of
the shooting and asked her to describe the events. (T12: 1247)
She descri bed bei ng unhappy and wanting to do drugs to get high.
(T12: 1248) She wanted to kill herself. (T12: 1248) Additionally,
she felt tired and had been packing her clothes that day. (T12:
1248) Andrea wanted to find a friend to do drugs. (T12: 1248)
Andr ea consuned al cohol and various drugs includi ng quaal udes and
cocai ne. (T12: 1248) She describes her car not starting and
becom ng angry and smashing the wi ndows. (T12: 1248) She renem
bered a policeman arriving and the car being towed. (T12: 1248)
She tal ked about going upstairs to the apartnent and returning.
(T12: 1248) She went wupstairs to tell Shelton to give her her
wal l et and gun. (T12: 1250) She said she was going to Joi’'s
house. (T12: 1250) Shelton told her the car had been towed. (T12:
1250) Once down-stairs, she saw the car was gone. (T12: 1250)
The policeman asked her what she was doing in his car. (T12:
1249-1250) She indicated that she was reading the police report.
(T12: 1251) The police officer said he was going to arrest her
for lying about what happened to the car. (T12: 1251) She got
out of the police car and began to walk away, and the police
of ficer grabbed her and tried to drag her around the car. (T12:
1251) She kept saying, "Get your hands off of nme." (T12: 1251)
She renenbered telling himto let her go. (T12: 1252) She felt
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him hitting her on the shoul der and pushing her head down. (T12:
1252-1253) She felt him grab her around the neck. (T12: 1253)
Her keys fall, and she renenbered telling the officer that he
made her drop her keys. (T12: 1253) She could see him | eani ng
over her. (T12: 1254) She said he fell and she felt sonething
warm all over her; Andrea said, "He's on top of ne." (T1l2: 1254)
She renmenbered sliding from under him and running to call Joi
(T12: 1254)

Mutter pressed her for nore information about the gunshot.
(T12: 1257) He took her back to the point in tinme where the
officer was struggling with her and she dropped her keys. (T12:
1258) She renenbered hearing her keys drop. (T12: 1258, 1262)
She renenbers being on her back with him on top of her, and
sliding out fromunder him (T12: 1259-1260) She renenbered his
hands on her, around her neck; he was tw sting her hand. (T12:
1260-1262) She renmenbered him falling on her and feeling
sonmething warm (T12: 1259-1263) She renmenbers running with the
gun in her hand.(T12: 1263) He was trying to hold her down and
she did not know why. (T12: 1270) She wanted him off of her
(T12: 1270) He was holding her wist and tw sting her hand. (T12:
1275) She perceived that he was trying to rape her. (T12: 1277)
She felt a pistol, she pulled it out and started to shoot. (T12:
1277-1278)) Mutter asked if she renenbers being raped before.
(T12: 1279) Andrea started crying and said her step daddy raped
her when she was ten. (T12: 1279) She thought the officer was
trying to rape her because his hands were on her and he was

tearing at her clothes. (T12: 1276-1279) She renenbers yelling
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at himto get off of her but he would not. (T12: 1280) Mut t er
ended the hypnotic session at that point. (T12: 1281-1282) Mitter
testified quoting this portion of the hypnotic regression session
as foll ows:

Andrea: “I don’t know. | just see himon nme trying to
hold ne.”

Doctor: *“Ckay.”
Andrea: “No. | see himover nme trying to hold ne.”
Doctor: “OCkay. So now you get the gun.”

Andrea: “He popped the button off ny shirt. Get your
hands off of ne.”

Doct or: “What does Andrea think he's trying to do?
VWhat’'s he trying to do?”

Andrea: “He is hurting ne, he’'s tearing nmy clothes.
want himoff of ne.”

Doct or: “Wy is he trying to put Andrea’ s hands
t oget her ?”
Andrea: “I don’t know.”

Andrea: “He’s got ny hands.”

Doctor: *“He's got your hands?”

Andrea: “And he’s got them down between ny |legs and |
can feel nmy, | feel ny pistol. | keep telling himto
let me go and he won’t let ne go.”

Doct or: “Does he say why he won’t let you go? I's
there any tal k?”

Andrea: “No.”
Doctor: “lIs he just westling with you?”
Andrea: “Trying to hold nme down.”

Doct or: “Trying to hold you down? Do you know why
he’s trying to hold you down?”

Andr ea: “No. "
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Doctor: “What are you thinking? This nmeans what does
this mean to you? Wat’'s the purpose, first thoughts?”

Andr ea: “He’s trying to rape ne. | can feel ny
pi stol .”

Doct or: “....You got your hand on the pistol, see
yourself right there and you' ve got it. 1Is your finger

on the finger (sic), do you have control of the
pi stol ?”

Andrea: “He’s back and | bring out nmy pistol.”

Andr ea: “And | start to shoot.”

Doctor: “OCkay. How many tinmes?”

Andrea: “I| just grab it and | hold it.”

Doct or: “Get that picture even clearer in your mnd.
You start to shoot. VWhat happens when you start to

shoot? You're right there.”

Andrea: “Now let nme go.”

Andrea: “I want to get out.”

Doctor: “You want to get out. Any other thoughts? |If
there aren’t any that’'s okay.”

Andrea: “He won't nove.”

Doctor: “He won’t nove. How are you feeling?”

Andrea: “l’m scared.”

Doctor: “You're scared...”

Andr ea: “He’s on ne, the gun is between us, | can't

get up, he won't get off of nme. M leg.”

Doct or: “Freeze the scene . . You said before he’'s
trying to rape ne, has Andrea ever raped you before in
your whole l[ife?”

Answer is yes, that’'s when she starts crying.

Doctor: *“Who?

Andrea: Crying. “M step daddy.”

Doctor: “How old were you?”

Andrea: “Ten.”
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Doctor: “All right, now go back to the scene with the
police officer. Wt made you think he was trying to
do that?”

Andrea: “He’s got his hands on ne.”

Doctor: “Were did he get his hands on you?”

Andr ea: “He had his hands here, where ny pistol was,
he was tearing ny clothes.”

Doctor: “Wen he was tearing your clothes exactly what
was he doing? Go back to the tearing of clothes. What
made you think he was trying to rape you? First
t houghts.”

Andrea: “He got his hands all over ne. He got --"
Andrea: “He got themon ny neck and inside ny waist.”

Doctor: “Anywhere el se?”

Andrea: “He got nme down and he’s over ne.”
Doctor: “Wat does over you nean?”
Andrea: “He’s over ne |like over on top of ne, | keep

yelling get off me and he won't get off.”
(T12: 1276-1280)

Mutter concluded that Andrea suffers from post-traunatic-
stress disorder (PTSD) due to her sexual abuse history. (T12:
1284-1285) He stated that virtually every woman who has been
raped develops this disorder. (T12: 1284-1285) In his practice,
Mutter had seen many wonen who had been raped and everyone
suffered from PTSD. (T12: 1284-1285) The synptons of the
di sor der include feelings of hel pl essness, vul nerability,
anxi ety, depr essi on, shane, guilt, physi cal and enotiona
feelings of reliving the assault, flashbacks, and drug and
al cohol abuse as an escape from the enotional pain. (T12: 1285-

1290) Those who have experienced childhood sexual abuse
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frequently describe the inpact as not nerely a bodily assault but
an assault on the soul. (T12: 1285, 1289)

At the tinme of the shooting, Mitter concluded that Andrea
suffered a flashback and m sperceived O ficer Bevel’'s actions as
an attenpted rape. (T12: 1287) She reacted in fear and out of
self-preservation. (T12: 1287) He felt that Andrea was not
capable of the state of mnd necessary to characterize this
hom cide as a cold, calculated and preneditated nurder because
she was in terror and acted in an irrational panic. (T12: 1291-
1293) Mutter concluded that Andrea was under the influence of
drugs and al cohol to the degree that her capacity to appreciate
the crimnality of her conduct and to conform her conduct was
substantially inpaired. (T12: 1294-1297) He al so concl uded that
Andrea was under the influence of an extrene nental or enotional
di sturbance at the tine of the crine. (T12: 1297)

Dr. Ernest MIller, a psychiatrist on the faculty of the
University of Florida, exam ned Andrea in 1990. (T12: 1378-1382)
He was originally appointed at the State’'s request to serve as a
State’s expert. (T12: 1382) MIller reviewed depositions and
various reports including the hypnotic regression performed by
Dr. Mutter. (T12: 1383) After his exam nation, MIler concl uded
that Andrea, at the tinme of the shooting was “a very disturbed
lady.” (T12: 1384) Mller said that Andrea suffered from a
personality disorder, to which her history of childhood sexual
abuse contributed. (T12: 1386-1387) Additionally, he diagnosed
her with a substance abuse disorder involving both alcohol and

drugs. (T12: 1387) Andrea had a history of excessive use of
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various street drugs and alcohol. (T12: 1387-1389) Mller
explained that the toxic effects of such drug use poisons the
processi ng of ideas and behavior. (T12: 1389-1390) He stated that
one of the nobst consistent results of chronic drug use is the
devel opment of paranoid thinking. (T12: 1390-1391) This wl|

cause the individual to msperceive circunmstances. (T12:1391-
1392) MIller said the use of the street drug “T s and Bl ues”
would |ikely produce paranoid ideation and a tendency to
msinterpret situations as threatening. (T12:1394-1395) Andr ea
told MIller that she had no conscious nmenory of the shooting of
Oficer Bevel. (T12:1397) He concluded that she could have
suffered chenogenic ammesia due to the drug and al cohol wuse.
(T12:1398-1399) He al so stated that Andrea could have di ssoci ated
at the tine of the shooting and could not renenber. (T12:1399)
MIller explained that dissociation is comon where individuals
are faced with a horrifying situation and renmenbering or con-
fronting it is too painful. (T12:1399) There is psychol ogica

block of the nenory, at |east tenporarily, to protect the
i ndi vi dual psychologically. (T12:1399)

MIller was asked his opinion as to whether Andrea coul d have
commtted the nurder in a cold, calculated, and preneditated
manner W thout any pretense of noral or legal justification.
(T12:1402-1405) He responded that that was unlikely due to the
enotional |evel she was operating on at the tine of the crine.
(T12:1402-1405) Furthernmore, he felt that her toxic condition
rendered her wunable to function at the intellectual |evel of

t hought necessary to coldly calculate a preneditated nurder.
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(T12: 1402-1405, T12: 1420-T13: 1431) MIller was also of the
opinion that the mtigating factor of substantially inpaired
capacity at the time of the crime was applicable. (T12:1406,
1420- 1421)

Dr. Lenora Walker, a clinical forensic psychol ogi st spe-
cializing in donestic and famly violence and battered wonen,
exam ned Andrea and testified. (T9: 843-T10: 896) Walker is the
director of the Donestic Violence Institute and holds a faculty
position at the University of Denver School of Psychol ogy.
(T9:846) Her research lead to the devel opnent of the “Battered
Wman Syndrone.” (T10: 877-888) Walker first exam ned Andrea in
March of 1989, and concluded that she suffered from post-
traumati c-stress disorder and al so exhi bited synptons of battered
woman  syndrone. (T9: 847; T10: 915-916) She testified
extensively about the synptons and effects of post-traumatic
stress disorder, which is quite common for victins of chil dhood
sexual abuse. (T9: 847-T10: 907) Wil ker exam ned Andrea again on
April 19 and Septenber 30, 1991. (T10: 939) She also viewed the
vi deot ape of the hypnotic regression and exam ned various police
reports, depositions, and reports of other experts. (T10: 939-
942) She interviewed sone famly nenbers, including Andrea's
estranged husband, Shelton Jackson. (T10: 942) Wal ker's final
di agnosis was that Andrea suffered from post-traumatic-stress
di sorder and battered worman syndrone.

Dr. W&l ker described Andrea's chil dhood history. (T10: 942)
Andrea was the oldest of four children. (T10: 942) She never

knew or lived with her natural father. (T10: 942) Her not her
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began living with Eddie Brown and had three other children. (T10:
942) When Andrea was about 8 or 9 years-old, Brown began
sexual Iy abusing her. (T10: 943) He began fondling her, and at
about age 10, he raped her. (T10: 943) He continued to rape her
two or three tinmes a week until she was 15 or 16 years-old. (T10:
948) When Andrea was 9 years old, she reported being sexually
abused by another playmate, although that report was dism ssed
because they found no nedical evidence of a sexual battery at
that time. (T10: 944) \Wal ker explained that a child m ght make
up a report about abuse occurring in another location in trying
to tell her nother that sonmething is happening at honme. (T10
945)

Andrea reported that the rapes occurred at various |ocations
around the house, sonetines in Brown's bedroom sonetines in her
bedroom sonetines in other areas around the honme. (T10: 945-946)
The first incident was extrenely traumatic for her as she
described the event to Wal ker, the pain was still present. (T10:
943-944) As Andrea retrieved those nenories, she also retrieved
the traumatic feelings which Walker noted as she related the
story. (T10: 943-944) Andrea said that Brown took her into his
bedroom had her undress and |lay down. (T10: 943) He had pl aced a
towel on the bed, and he put her on the towel. (T10: 943) Brown
put a pillow over Andrea’s face, got on top of her and inserted
his penis into her vagina. (T10: 943) Andrea said she did not
know what was happeni ng; she could not see because the pillow was
over her face to keep her from seeing anything and to nuffle her

screans. (T10: 943-944) She renenbers the extrene pain, and when
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Brown |let her up, she noted "white stuff"” all over her |egs.
(T10: 943-944) As she reported this story to Wl ker, she also
said there was Vaseline on her. (T10: 944) Andrea said that she
was sonetinmes raped in her bed, and she had a spot on the wall
she would concentrate on so that she would not feel the pain.
(T10: 946) She said she was unable to sleep facing that wall
even when Brown was not in the bedroom (T10: 947) She
remenbered the pain of being forced into intercourse when she saw
the wall. (T10: 947) She also had to share a bed with her
brot her and he woul d becone angry when she would turn away from
the wall toward him (T10: 947-948) Before she left hone at the
age of 15 or 16, Andrea had al so been raped two other tinmes by
different individuals. (T12: 1269) She finally left honme to live
with Shelton Jackson, whom she later married. (T10: 955) Shelton
confirmed Andrea’s chil dhood sexual abuse and said she woul d have
fl ashbacks when he and Andrea had sex. (T10: 961)

Andrea coped with the rapes in different ways. (T12: 1263)
When she was 11 or 12 years-old, she tried to becone real in-
volved in school and athletics. However, she had to give up the
basket bal | team because they did not have the noney for her to go
on the trips. (T10: 949) She would dissociate -- separate her
mnd from what was happening to her body. (T9: 867; T10: 949)
Wal ker explained that dissociation is a commopn response when
i ndi vi dual s have been raped as children. (T9: 867) Andrea began
drinking alcohol at the age of 10 years as a way to nunb her
feel i ngs. (T10: 949- 955) Andrea also began to devel op

physi ol ogi cal reactions such as mgraine headaches and vagi nal
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i nfections, which could have been caused by sexual activity wth
Brown. (T10: 958) Andrea's drug and al cohol use escal ated. (T10:
949- 957) As Andrea got older, she began to exhibit angry and
bel I i gerent behavior. (T10: 956) Because of her heightened sense
of wvulnerability, she was quick to interpret situations as
possi bly dangerous. (T10: 957) This was al nbost a paranoid-type
reaction. (T10: 956-957)4

Andrea’s and Shelton’s marriage was a tumul tuous one. (T10:
958-968) They both used al cohol excessively and various drugs.
(T10: 960) Shelton was abusive, violent and battered her. (T10:
960) On at least one occasion, Shelton beat Andrea to
unconsci ousness and she required hospital treatnent and over 15
stitches to close the wounds. (T10: 960) The viol ence
escalated to life-threatening encounters. (T10: 962) Shel ton
beat Andrea when she was pregnant with her second child. (T10:
963) The first tinme Shelton choked Andrea was when she was
pregnant. (T10: 965) He also chased her wth a |oaded gun
(T10: 965-966) Andrea tried to get her brother to get her a gun,
but he woul d not give her one. (T10: 966) The police were called
to Shelton’s and Andrea’s fights several tines. (T10: 966)
Andrea tried to avoid confrontations with Shelton. (T10: 963)
She went to her nother, but her nother sent her back to Shelton.
(T10: 964) Her nother believed that Andrea sinply had to stay in
the marriage and make it work. (T10: 964) Finally, shortly

before the shooting of Oficer Bevel, Andrea separated from

“Andrea’s brother, Kevin Hicks, confirmed this behavi oral
change when he noted that as Andrea got ol der she got neaner
(T13: 1533)
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Shelton. (T10: 962) However, she was not free of him (T10

980-981) He continued to pressure her to return and to have sex
with him (T10: 981-982) This persisted right up through the day
of the shooting of Bevel. (T10: 989-991) Andrea began carrying a
gun for protection. (T10: 967) A few days before the shooting
the officer, Andrea was suicidal to the point of putting the gun
to her head, but she could not pull the trigger. (T10: 982)
Wal ker concluded that a nunber of factors increased Andrea’s
stress and frustration which inpacted on Andrea’s nental state at
the time Oficer Bevel was shot. (T10: 989-995) Andrea’ s
depression, a comon synptom of PTSD, was becom ng worse. (T10:
994-995) She had attenpted suicide a few days earlier. (T10: 982)
Andrea drank al cohol and abused drugs extensively that day. (T10:
989-990) She went to Shelton’s apartnment to pick-up her children,
but Shelton would not allow her to do so because she was too
i ntoxi cated. (T10: 991) When she lay down in Shelton’s apartnent
to take a nap because she was tired and intoxicated, Shelton
again pressured her to have sex with him (T10: 991-992) She
left, but her car would not start. (T10: 991) Andrea began to
smash her car in anger and frustration. (T10: 992-998) This
ultimately lead to the confrontation with and shooting of Oficer
Bevel . (T10: 995-1002)

Wal ker testified about her concl usions about Andrea’ s nental
state the tinme she shot O ficer Bevel. (T10: 987-1023) First, she
said that Andrea suffered from PTSD, rape trauma syndrone, and
inpai rment from the use of drugs and al cohol. (T10: 1002-1020)
During her struggle wth Oficer Bevel, Andrea had a flashback
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and msperceived Bevel’'s actions as an attenpted rape. (T10:
1019-1021) At that tinme, Walker was of the opinion that Andrea
was not capable of coldly calculating a preneditated nurder.
(T10: 1021) Additionally, Walker stated that Andrea s nental
state qualified her for the mtigating circunstance of suffering
from an extrene nmental or enotional disturbance at the tinme of
the crinme. (T10: 1021-1022) Finally, Andrea was under the
i nfluence of drugs and al cohol to the extent that her ability to
appreciated the crimnality of her conduct or to conform her
conduct was substantially inpaired. (T10: 1022-1023)

Several of Andrea’'s relatives testified about her back-
gr ound. Lister Giffin was Andrea’s nother’'s cousin and she
lived nearby when Andrea was growing up. (T13: 1517-1520) When
Andrea was ten to twelve years-old, she would frequently cone to
Giffin s house. (T13: 1519) Andrea would not want to go hone.
(T13: 1519) Giffin encouraged Andrea and asked her why she did
not want to stay at her hone. (T13: 1519) Andrea replied, “You
just don’t know what | have to go through there.” (T13: 1519-
1520) Giffin's daughter, Beverly Turner, now an elenentary
school teacher, renenbered Andrea as a child of nine or ten.
(T13: 1539-1540) She said Andrea was an unhappy child. (T13:
1542-1543) Andrea was a restless, nervous child. (T13: 1542) She
chewed and sucked her tongue and bit her lip. (T13: 1542) She
also pulled at her clothes. (T13: 1542) Turner al so renenbered
the times when Andrea did not want to return honme. (T13: 1542-
1543) Turner also learned of Andrea’s being abused by her

husband and her drug and al cohol use. (T13: 1544-1550)
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Marvin Hicks and Kevin H cks are Andrea’ s brothers. (T13:
1522- 1523, 1561) Marvin died before this trial, but his affidavit
was admtted in evidence. (T13: 1561) He confirnmed that Eddie
Brown was a heavy drinker and violent. (T13: 1562) Andrea becane
involved with drugs at a young age, and when she was el even-
years-old, her nood changed. (T13: 1563) Marvin knew Shelton
Jackson and his sisters to be junkies when Andrea began
associating with them (T13: 1563) Andrea wused heroin wth
Shelton for at least a year. (T13: 1563) Shelton was violent
toward Andrea. (T13: 1564) Marvin stayed with Andrea when she was
pregnant in case she needed help. (T13: 1564) Kelvin Hicks
remenbered Andrea as smart and athletic as a child. (T13: 1523-
1524) He confirned there was a tine when Andrea did not want to
go hone and wanted to stay at Lister Giffin' s house. (T13: 1525)
When Andrea started junior high, her school performance and
behavi or changed.® (T13: 1526-1527) She got neaner. (T13: 1526)
Hi cks said he suspected drug use. (T13: 1526) He found little
envel opes, a syringe with a spoon and a rubber band. (T13: 1526-
1529) Andrea noved in with Shelton Jackson when she was in the Th
or 10th grade. (T13: 1529) He was al so aware of the abuse she
suffered in that relationship. (T13: 1529-1530)

An affidavit Andrea’ s nother prepared in 1989, was read the
jury. (T13: 1564) Barbara Hicks said she could never nane
Andrea’s father because he was married and a prom nent figure in

the church. (T13: 1565) She left college to raise Andrea. (T13:

SAndrea’s school records confirmed a significant drop in
school performance and increased absences in junior high years.
(T11: 1131-1139)
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1565) Later, she lived with Eddie Brown off and on until his
death. (T13: 1567) He had another famly, and they could never
marry. (T13: 1567) Brown drank a great deal. (T13: 1567) Ms.
Hi cks said that Andrea devel oped health problens when she was
around eight years-old -- terrible headaches and a series of
bl adder infections. (T13: 1567) Andrea started off well in
school, but later her grades slipped. (T13: 1568) Ms. Hi cks knew
Andrea’s marriage to Shelton was a problem but she told Andrea
she had to go back to Shelton and nmake the marriage work, even
t hough she knew Shelton was beating her. (T13: 1569) She
expressed regrets for giving Andrea that advice. (T13: 1569-
1570)
SUVWVARY OF ARGUMENT

1. This Court vacated Jackson’'s death sentence and
remanded to the trial court for resentencing. Before the
resent enci ng, Jackson filed a pro se notion requesting
transportation from Broward Correctional Institution to
Jacksonville for the resentencing. The court denied the notion
stating that no hearing would be held and that Jackson woul d not
be present. The trial court received sentencing nmenoranduns
from the State and the Defense. Judge Mran then issued a
sentencing order resentencing Jackson to death. Resentencing
Jackson to without her presence and without a hearing violated
her due process rights and rendered the death sentence
unconsti tutional .

2. This Court reversed the trial court’s previous

sentencing decision because the order summarily rejected
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statutory and nonstatutory mtigating circunstances wthout
expl anation. The previous order rejected this mtigation w thout
even referencing the testinony of three nmental health experts who
all concluded that the statutory nental mtigators applied in
this case. In the current sentencing order, the trial judge has
provi ded sone expl anations. However, this order now reveal s that
the court rejected mtigation wthout substantial conpetent

evidence in the record to justify the decision. See, e.qg. N bert

v. State, 574 So.2d 1059 (Fla. 1990). The order erroneously
rejects the substantial mtigation in this case, and the death
sentence has been unconstitutionally inposed.

3. In the previous appeal of this case, this Court held
that the trial court did not abuse its discretion in finding the
aggravating circunstance that the homcide was committed in a
cold, calculated and preneditated manner w thout any pretense of
moral or legal justification. Even though this Court held the
trial court did not abuse its discretion in finding the CCP
circunstance in the previous sentencing order, the trial judge,
in this new sentencing order now before this Court for review,
made new and additional findings in support of the CCP factor.
Since the sentence now i nposed on Andrea Jackson is the one which

can be carried out and not the previously inposed one, e.q.,Lucas

v. State, 417 So.2d 251 (Fla. 1982), the propriety of the trial
court’s new findings regarding CCP are again subject to reviewin

this Court. See, Mann v. State, 453 So.2d 784 (Fla. 1984). This

Court is now constitutionally required to review these findings

of fact in reviewwng the propriety of the death sentence. See
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Amends. V, VIII, XIV US. Const.; Parker v. Dugger, 498 U.S. 308

(1991).

4. Andrea Jackson's death sentence is disproportionate.
The preneditation aggravating circunmstance was inproperly found
| eaving only one aggravating circunstance -- the three |law en-
forcenent related factors nerged into a single circunstance.
This Court has frequently held that one aggravating circunstance
will not support a death sentence where mtigating circunstances
are present. Assum ng the preneditation aggravating circunstance
was properly found, the two aggravating circunstances are of
insufficient weigh to overcone the significant mtigation.
Jackson's death sentence has been i nproperly inposed.

5. The prosecutor made inproper closing argunents to this
jury which invited the jurors to rest their recommendati on on
invalid considerations. First, the prosecutor told the jury that
the three I aw enforcenent rel ated aggravating circunmstances which
were nmerged into a single aggravating circunstance, were actually
based on three statutory aggravating circunstances and the one
factor was entitled to enhanced weight. Second, the prose-cutor
told the jury that killing of police officers could lead to
| awl ess chaos in the community and this single factor was enough
to justify a recommendati on of death

6. Section 921.141(7), Florida Statute which allows the
State to present victiminpact evidence for the sentencer’s con-
sideration is unconstitutional for a variety of reasons under the
United States and Florida Constitutions. The trial court should

not have overrul ed defense objections to the introduction and use
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of such evidence. Since the evidence was not relevant to any
i ssues to be decided in the sentencing process and since the jury
was given inadequate guidance on the proper manner for conside-
ration of this evidence, Andrea Jackson’s death sentence has been
unreliably inposed.

7. The trial court inproperly excluded the videotape of
the hypnotic regression session Dr. Mutter performed wth
Jackson. This videotape was adm ssible on several grounds.
First, it is the evidence which formed a consi derable part of the
foundation for Mitter’s expert opinion. Second, the tape was
adm ssible to rebut attacks on the reliability of the hypnotic
session and to provide the jury and the court the best source of
i nformati on upon which to judge the reliability of the procedure.
Third, the videotape was adm ssible as mtigation evidence. I n
ruling the videotape inadm ssible, the court deprived both parts
of the sentencing authority -- the jury and the judge -- of
critical information relevant to the sentencing deci sion.

8. The trial court abused its discretion in denying the
def ense request for the appointnent of a forensic pathologist to
assi st the defense in preparing to inpeach the nedical exam ner’s
testinony about the position of the victim at the tine of the
shoot i ng. The position of the victim becane a contested issue
relevant to the CCP aggravating circunstance. Defense counsel
made a specific request for an expert for the purpose of assist-
ing the defense on a narrow specific issue. The court stated the

request for an expert was wthout nerit because the nedical
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examner’s testimony had no relevance to aggravating or
mtigating circunstances.
ARGUMENT

| SSUE |

THE TRI AL COURT ERRED I N RESENTENCI NG JACKSON W THOUT A

HEARING AND | N DENYING JACKSON HER REQUEST TO BE

PRESENT AT SENTENCI NG IN VI OLATION OF DUE PROCESS OF

LAW

This Court vacated Jackson’s death sentence and remanded to

the trial court for resentencing. Jackson v. State, 704 So.2d

500, 508 (Fla. 1997). Before the resentencing, Jackson filed a
pro se notion requesting transportation from Broward Correctional
Institution to Jacksonville for the resentencing. (RES1l:16) The
court denied the notion stating the foll ow ng:
. The Suprene Court of Florida reversed the
defendant’s death sentence and remanded the case back
to this Court for the sole purpose of entering a new
witten sentencing order, setting forth this Court’s
evaluation of each of +the sentencing mtigators
pursuant to the court’s decision in Canpbell v. State,
571 So.2d 415 (Fla. 1990). No additional hearings wll
be held and this Court wll not be entertaining any new
evi dence beyond that which is already in evidence.
Accordi ngly, the defendant’s presence is neither

necessary nor required. Sinks v. State, 661 So.2d 303
(Fla. 1995).

(RES1: 21) The trial court received sentencing nmenoranduns from
the State and the Defense. (RES1:27-41, 50-81) Judge Mran then
issued a sentencing order resentencing Jackson to death.
(RES1: 82- 107) (App. A) Resentencing Jackson to death w thout her
presence and w thout a hearing violated her due process rights
under the Eighth and Fourteenth Amendment of the United States
Constitution, and Article I, sections 9, 16 & 17 of the Florida

Consti tution.
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Initially, the trial court may have m sunderstood the nature
of this Court’s remand. In the above quoted order denying
Jackson the right to be present, the trial court wote:

... The Suprene Court of Florida reversed the

defendant’s death sentence and remanded the case back

to this Court for the sole purpose of entering a new

written sentencing order
(RES1: 21) In fact, this Court’s remand directed that Jackson be
resentenced. This Court wote:

...We vacate Jackson’s sentence and remand to the trial

court to reweigh the aggravating and mtigating

ci rcunst ances and resentence Jackson in conpliance with

Campbel | and its progeny.

Jackson, 704 So.2d at 508. The trial court’s actions in this
case was a resentencing. Jackson was entitled to all of the
procedural rights and saf eguards applicable to a sentencing.

Florida Rules of Crimnal Procedure require that every
sentence be pronounced in open court; that the defendant nust be
given an opportunity to show | egal cause why a sentence should
not be pronounced; and that the defendant nust be given an

opportunity to present mtigating evidence. Fl a. R Cim P

3.700 & 3.720. These rules are mandatory, Msk v. State, 289

So.2d 385 (Fla. 1973); Small v. State, 371 So.2d 532 (Fla. 3d DCA

1979), and apply with equal force at a resentencing proceedi ng.

State v. Scott, 439 So.2d 219 (Fla. 1983); Westberry v. Cochran

118 So.2d 194 (Fla. 1960); MRae v. State, 400 So.2d 175 (Fla

5th DCA 1981); Walker v. State, 284 So.2d 415 (Fla. 2d DCA 1972);

Thacker v. State, 185 So.2d 202 (Fla. 3d DCA 1966); Neering V.

State, 164 So.2d 29 (Fla. 1st DCA 1964). The denial of any of

41



these basic protections is a violation of due process under the
Florida and United States Constitutions.

Rules 3.700 and 3.720 expressly apply to capital and
noncapi tal proceedi ngs. Additionally, Rule 3.780, applicable
only to capital cases, specifically requires the trial judge to
allow both parties to present evidence and argunent at *“al
proceedi ngs based on section 921.141, Fla. Stat.” A defendant’s
rights to be present, to be heard, to be represented, and to
present evidence are even nore critical when the defendant is
facing a death sentence. In a death penalty case, the trial
j udge’ s sent enci ng di scretion IS circunscri bed by t he
requi renents of Section 921.141, Florida Statutes. Resent enci ng
i nvol ves nmuch nore than “cl eaning up the | anguage of the order.”

See Lucas v. State, 417 So.2d 25 (Fla. 1982)(Lucas 1I1).

Resentenci ng because of inconplete factual findings, as was
ordered here, requires the trial judge to reconsider the
evi dence, make new findings of fact, draw | egal conclusions, and
perform de nova the process of weighing aggravating and
mtigating factors. The judge nust rethink the decision, not
merely provi de an after-the-fact rational e for hi s
constitutionally deficient initial decision.

A capital defendant is entitled to the sane protections at
resentencing to which he was entitled at his original sentencing.
This Court set forth the procedure to be followed by the judge,
after the jury s advisory verdict has been rendered, in Spencer
v. State, 615 So.2d 688 (Fla. 1993). Under Spencer, once the

jury has rendered its advisory verdict, the trial judge nust hold
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a separate hearing at which the defendant, his counsel, and the
state nust be allowed to present additional evidence and
argunent. The defendant nust be given an opportunity to be heard
in person. The trial judge nust then recess the proceedings to
consider the appropriate sentence, and hold another hearing to
i npose sentence and contenporaneously file the witten sentencing
order. Spencer, at 690-691. On resentencing before the judge
only, a defendant is entitled to the procedural protections as
set forth in Spencer.

In this case, the trial court resentenced Jackson to death
wi t hout hol di ng hearing and without her presence. This procedure
violated her due process rights under the Rules of Crimnal
Procedure and the United States and Florida Constitutions to be
present and have the opportunity to be heard before being
sent enced.

Jackson acknow edges that this Court has held that a
defendant is not entitled to present new evidence at a judge-only

resent enci ng. Crunp v. State, 654 So.2d 545 (Fla. 1995); Davis

v. State, 648 So.2d 107 (Fla. 1994), cert. denied, 116 S.C. 94,

13 L.Ed.2d 50 (1995); Lucas v. State, 613 So.2d 408 (Fla.

1992) (Lucas V), cert. denied, 510 U S. 845, 114 S. C. 136, 126

L.Ed.2d 99 (1993). These decisions, however, failed to
acknowl edge or distinguish a long line of precedent to the
contrary. See Scull V. St at e, 569 So.2d 1251 (Fla.

1990) (expressly directing that both sides be permtted to present

new evidence at judge-only resentencing); Lucas v. State, 490

So.2d 943 (Fla.1986)(Lucas Il11)(holding trial court erred in
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refusing to all ow defendant to present new evi dence at judge-only

resentencing); Cats v. State, 472 So.2d 1143 (Fl a.1985) (approvi ng

sub silento judge-only resentencing procedure at which state was

permtted to present new evidence to prove aggravator not found

at original sentencing), cert. denied, 474 U S. 865, 106 S C.

188, 88 L.Ed.2d 157 (1985); Mann v. State, 453 So.2d 784 (Fla.

1984) (approving judge-only resentencing at which state was
allowed to prove aggravator it failed to prove at original

sentencing), cert. denied, 469 U S. 1181, 105 S . C. 940, 83

L. Ed.2d 953 (1985); Menendez v. State, 419 So.2d 312 (Fla.

1982) (approvi ng judge-only resentencing procedure at which both
sides were permtted to present new evidence; reducing sentence
to life based in part on new evidence).

Crunp, Davis, and Lucas V are indistinguishable from Scull,

Lucas |11, Gats, Mann, and Menendez. All were remanded because

of error in the trial court’s findings. Al i nvol ved
resentencing before the judge only. Al required the trial judge
to make new factual findings or reweigh the aggravating and
mtigating circunstances.

In Scull, the Court held the defendant’s due process rights
were violated where the trial court inposed a new death sentence
one day after nmandate issued and just three days after defense
counsel had returned from a Christmas vacation. This Court had
remanded for resentencing because the trial court initially had
sentenced Scull to death based on aggravating factors the Court

determ ned were unsupported by the evidence. The resentencing in
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Scull, therefore, was before the judge only. I n concl uding the
resent enci ng procedure viol ated due process, the Court said:

The essence of due process is that fair notice

and a reasonabl e opportunity to be heard nust be given
to interested parties before judgnent 1is rendered.
Ti bbetts v. A sen, 91 Fla. 824, 108 So. 679 (1926).
Due process envisions an law that hears before it
condemms, proceeds upon inquiry, and renders judgnent
only after proper consideration of issues advanced by
adversarial parties. State ex rel. Munch v. Davis, 143
Fl a. 236, 244, 196 So. 491, 494 (1940). In this
respect the term “due process” enbodies a fundanenta
conception of fairness that derives ultimately fromthe
natural rights of all individuals. See art. |, s. 9,
Fla. Const.

569 So.2d at 1252.
The Court in Scull further held the defendant need not show
he was actually prejudiced by the deficient proceeding:

[ T] he appearance of irregularity so perneates these
proceedings as to justify suspicion of unfairness.
This, we believe, is as much a violation of due process
as actual bias would be. Accordingly, we nust vacate
the sentence and remand for another sentencing hearing
in conpliance with this opinion and with the dictates
of due process.

Scull, at 1252; see also Huff, 622 So.2d at 984 (when procedural

error reaches | evel of due process violation, it becones a matter
of substance; overriding concern is appearance of inpartiality,
not actual prejudice).

Based on Scull, a defendant who is being resentenced before
the judge only is entitled to a hearing, effective assistance of

counsel, and an opportunity to present new evidence. See also

Lucas 111, OGats, Mnn, Menendez. This Court’s cases to the
contrary -- Lucas V, Crunp, and Davis -- failed to recognize, or
erroneously distinguished, this precedent. | nstead, the Court

| ooked only to the term nology used in the opinion remanding the
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case, w thout considering the reason for remand. Furthernore, in

Lucas V, Crunp, and Davis, the Court did not address due process

or Ei ghth Anendnent requirenents.

Jackson was entitled to a full Spencer hearing and all the
concom tant procedural protections. Sentencing Jackson to death
wi thout a hearing and w thout giving him an opportunity to be
heard in person and by counsel was a violation of due process of
law wunder Article |, sections 9 and 16, of the Florida
Constitution, and the Fourteenth Amendnent of the United States
Consti tution.

| SSUE 11

THE TRIAL COURT ERRED IN EVALUATING THE M Tl GATI NG

EVI DENCE, BASI NG FACTUAL CONCLUSI ONS ON SPECULATI ON AND

THE COURT' S PERSONAL OPI NI ONS WHI CH CONTRADI CTED WELL

ESTABLI SHED PSYCHOLOCI AL PRI NCI PLES,  AND REJECTI NG

M TI GATI NG Cl RCUMSTANCES W THOUT SUBSTANTI AL COMPETENT

EVIDENCE TO SUPPORT THE DECISION TO REJECT THE

M Tl GATI NG FACTOR.

This Court reversed the trial court’s previous sentencing
deci sion because the order sunmarily rejected statutory and
nonstatutory mtigating circunstances w thout expl anat i on.

Jackson v. State, 704 So.2d 500, 506-507 (Fla. 1997). The

previous order rejected this mtigation wthout even referencing
the testinony of three nental health experts who all concluded
that the statutory nmental mtigators applied in this case. lbid.
In the current sentencing order, the trial judge has provided
explantions for rejecting the mtigating circunstances. (RESL: 93-
105) (App. A) However, this order now reveals that the court
rejected mtigation w thout substantial conpetent evidence in the

record to justify the decision. See, e.qg. N bert v. State, 574

So.2d 1059 (Fla. 1990). The court reached factual conclusions
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based upon inproper and unfounded specul ation and i nferences.

The court violated due process in rejecting opinions of nenta
health experts based on the court’s personal opi ni ons about
psychol ogy and behavi or which contradicted the accepted

principles in the field upon which the experts relied. See, Al anp

Rent-A-Car v. Phillips, 613 So.2d 56 (Fla. 1st DCA 1993). The

order erroneously rejects the substantial mtigation in this

case, and the death sentence has been unconstitutionally inposed.

Art. |, Secs. 9, 16, 17 Fla. Const.; Amends. V, VI, VIII, XV
U S. Const. Jackson now asks this Court to reverse her death
sent ence.

LEGAL STANDARDS

In a capital case, the trial court and this court are

constitutionally required to consider any mtigating evidence

found anywhere in the record. Anends. V, VIII, XIV US. Const.
Parker v. Dugger, 498 U. S. 308 (1991); Art. | Secs. 9, 17 Fla
Const . ; e.g., Santos v. State, 591 So.2d 160 (Fla.1991);

Canpbell v. State, 571 So.2d 415 (Fl a.1990); Rogers v. State,

511 So.2d 526 (Fla.1987). This Court addressed the duties of the
sentencing court to find and consider mtitation in Rogers v.

State, 511 So.2d 526. Acknow edgi ng the command of Lockett v.

S

io, 438 U. S. 586 (1978), and Eddings v. Cklahoma, 455 U. S. 104

(1982), this Court defined the trial judge's duties as follows:

...we find that the trial court's first task in
reaching its conclusions is to consider whether the
facts alleged in mtigation are supported by the
evidence. After the factual finding has been nade, the
court then nust determ ne whether the established facts
are of a kind capable of mtigating the defendant's
puni shnment, i.e., factors that, in fairness or in the
totality of the defendant's life or character may be
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considered as extenuating or reducing the degree of
moral culpability for the crinme commtted. I f such
factors exist in the record at the tinme of sentencing,
the sentencer nmnust determne whether they are of
sufficient weight to counterbalance the aggravating
factors.

511 So.2d at 534. In Canpbell v. State, 571 So.2d 415 (Fla

1990), this Court reiterated the duties outlined in Rogers and
added the requirenment that the trial court fully explain wth
clarity its wevaluation of each mtigating factor in its
sent enci ng order.

In Nibert v. State, 574 So.2d 1059 (Fla. 1990), this Court

stated that a trial court does have the discretion to reject a
mtigating circunstance asserted by a capital defendant.
However , the trial court can reasonably exercise that
di scretion only where the record contains conpetent substanti al
evi dence refuting the mtigating circunstance:

A trial court may reject a defendant's claimthat
a mtigating circunstance has been proved, however

provi ded that the record ~contains "conpetent
substantial evidence to support the trial court's
rejection of these mtigating circunstances."” Kight

v. State, 512 So.2d 922, 933 (Fla.1987),_ cert.
denied, 485 U.S. 929, 108 S.Ct. 1100, 99 L.Ed.2d 262
(1988); Cook v. State, 542 So.2d 964, 971 (Fla.1989)
(trial court's discretion will not be disturbed if
the record contains "positive evidence" to refute
evidence of the mtigating circunstance);see also
Pardo v. State, 563 So.2d 77, 80 (Fla.1990) (this
Court is not bound to accept a trial court's findings
concerning mtigation if the findings are based on a
m sconstruction of undi sput ed facts or a
m sappr ehensi on of | aw).

Ni bert, 574 So.2d at 1062.(This Court, in N bert, concluded
that the trial ~court had inproperly rejected mtigating

ci rcunst ances based on Nibert’s nental condition).
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Wen expert testinony and opinion support a mtigating
circunstances, a sentencing judge can reject the opinion,
provi ded the record contains substantial conpetent evidence to

reject it. See, Walls v. State, 641 So.2d 381 (Fla. 1994);

Foster v. State, 679 So.2d 747 (Fla. 1996); N bert v. State,

574 So.2d 1059 (Fla. 1990). However, the sentencing |udge
cannot reject the opinion of the expert relying on the judge’s
personal opinion or lay experience to reject the basis of the

expert’s opinion. See, Alanb Rent-A-Car v. Phillips, 613 So.2d

56 (Fla. 1st DCA 1993); Ronero v. Waterproofing Systens of

Mam, 491 So.2d 600 (Fla. 1st DCA 1986); Jackson v. Dade

County School Board, 454 So.2d 765 (Fla. 1st DCA 1984).

THE TRIAL COURT’ S SENTENCI NG ORDER

A. THE TRIAL COURT ERRED I N REJECTI NG THE UNREBUTTED OPI NI ONS
OF THREE MENTAL HEALTH EXPERTS TO REACH THE CONCLUSI ON THAT THE
STATUTORY M Tl GATI NG Cl RCUMSTANCE THAT THE DEFENDANT SUFFERED
FROM AN EXTREME MENTAL OR EMOTIONAL DI STURBANCE WAS NOT
APPLI| CABLE.

1. The Trial Court Erred In Rejecting The Testinpbny O Dr.
Charles Mutter

The trial court rejected the testinony and opinion of Dr.
Mutter claimng: (1) Dr. Miutter |ead the defendant during the
hypnosi s session to the conclusion that the officer was on top
of her and she thought she was going to be raped; and (2)
Andrea fabricated her chil dhood rape history and her allegation
of an attenpted rape was an excuse. (RES1:97-98)(App. A
First, the court relies on a single statenment Mitter nade
during the entire hypnosis session as the inproper |I|eading
event. (RES1:95-96)(T12: 1264, 1269-1270) Furthernore, the

court m sreads the comment and takes it out of context. Al so,
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the trial court canme to these conclusions w thout ever having
viewed the best evidence of Mutter’s hypnosis technique -- the
vi deotape of the hypnotic regression. See, Issue VII, infra
Nothing in the record indicates that the trial judge even read
the entire transcript of the hypnosis session. (Copy of this
transcript is attached to this brief, Appendix C) Second, the
court concluded that Andrea’s chil dhood sexual abuse history
was a fabrication. However, on the indentical record, the
court found, in the previous sentencing order, that Andrea
suffered froma sexual abuse history. (R2: 236-237)(App. B)

The trial judge concludes that Mutter |ead Andrea during
t he hypnosis session to conclude that the officer was on top of
her and that she was about to be raped. (RES1:95-97) In his
order, the trial judge relies on the foll ow ng conment fromthe
portion of the transcript of the hypnotic session Mitter read
during his testinony:

Doctor: “All right. Let’s stop at this nonent.

Let your mnd, you re back where you are in the car

and you got the gun in your hand, you re okay, you

can renenber, he is on you, he won't get off, you

have the gun in your hand, what happens with you and

the gun? You're right there. Pay attention to that

experience, your mnd knows, let it cone out.”
(T12: 1264)

Contrary to the trial court’s conclusion, when placed in
context, the above coment was not |eading. Mitter was nerely

resetting the scene as Andrea herself earlief described it.

(T12: 1248-1264)° After Andrea first described the event

6 For this Court’s conveni ence, pages 1247 through 1270 are
reproduced in the appendix to this brief, App. D
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under hypnosis (T12: 1248-1256), Mutter used the techni que of
focusi ng Andrea on the crucial point of the events -- the point
where she pulled her gun -- in an attenpt to recover further
repressed nenories fromher. (T12: 1256-1257) Shortly before
Miutter’s comment, Andrea nmade simlar references to the actions
of the officer before the shooting. (T12: 1257-1264) She said,

* “He’s got his hands on ne, he won't get up.” (T12:
1260)

* “He’s just over nme. Over ne. H's hands are on ny neck
and he won’t get up.” (T12: 1260)

* “I"mtrying to push himoff ne.” (T12: 1260)

* “]1 get this hand on his shoulder. Around the sleeves
and he won’t nove or get up off ne.” (T12: 1260)

* “He won't let me go.” (T12: 1262)

* “He let my hand go and he goes back, he | eaned back and
| tried to get up and | get up, he grab ne. Go back on
nmy feet, he tried to grab ny hands. | get ny gun and
he’s on nme, get up off nme, he won’'t nove. | see his
cap, his cap cones off. He is on ne. It’s warm Get up
off me.” (T1l2: 1262-1262)

As these few references show, Andrea provided the

i nformati on about the officer being on her and not getting off
of her. Mitter’s coment did not | ead Andrea to any concl usion
because she had already described that nmenory before Miutter’s
conment .

According to the trial court, Mitter lead Andrea to the
conclusion that the officer was on top of her before the
shooting which then lead Andrea to the conclusion that the
officer was about to rape her. (RES1:96-97) This reasoning,
even assumng Mitter had inproperly lead Andrea to the

conclusion that the officer was on top of her, is faulty
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because the reasons Andrea gave for her belief that she was
about to be raped included much nore than officer merely being
on top of her. Andrea stated,

Andrea: “I don’t know. | just see himon ne trying
to hold ne.”

Doctor: *“Ckay.”

Andrea: “No. | see himover nme trying to hold ne.”
Doctor: “OCkay. So now you get the gun.”

Andr ea: “He popped the button off ny shirt. Get
your hands off of ne.”

Doct or: “What does Andrea think he's trying to do?
VWhat’'s he trying to do?”

Andrea: “He is hurting ne, he's tearing ny clothes.
| want himoff of ne.”

Doct or: “Why is he trying to put Andrea’'s hands
t oget her ?”

Andrea: “I don’t know.”

Andrea: “He’s got ny hands.”

Doctor: *“He's got your hands?”

Andrea: “And he’s got them down between ny | egs and
| can feel ny, | feel ny pistol. | keep telling him
tolet me go and he won't let ne go.”

Doct or: “Does he say why he won't let you go? |Is
there any tal k?”

Andrea: “No.”
Doctor: “lIs he just westling with you?”
Andrea: “Trying to hold nme down.”

Doctor: “Trying to hold you down? Do you know why
he’s trying to hold you down?”

Andr ea: “No. "

Doct or: “What are you thinking? This neans what
does this nean to you? \hat's the purpose, first
t hought s?”
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Andr ea: “He’'s trying to rape ne. I can feel ny

pi stol .”
Doct or: “....You got your hand on the pistol, see
yourself right there and you' ve got it. s your

finger on the finger (sic), do you have control of
t he pistol ?”

Andrea: “He’s back and | bring out nmy pistol.”

Andrea: “And | start to shoot.”

Doctor: “OCkay. How many tinmes?”

Andrea: “I just grab it and | hold it.”

(T12: 1276-1278)

As a second reason for rejecting Dr. Mutter’s opinion, the
trial judge concludes that Andrea fabricated her sexual abuse
history and was nerely attenpting to nake up an excuse.
(RES1:97-98) The judge rejected the opinion that Andrea
experienced a flashback because of this fabrication. (RESL:98)

The court first rejects Miutter’s opinion because he did
not know that Andrea had told Joi Shelton on the night of the
murder that she thought the officer was going to rape her
(RES1:97) This fact does not dimnish Mitter’s view that
Andrea’ s statenents about being raped as a child were reliable
because she did not imediately nention she had been raped as a
child when first place under hypnosis. Mor eover, Andrea had
repressed nmuch of her nenory about the traumatic shooting
event. (T12: 1242-1246) Such repression of nenories of
traumatic events is common. (T12: 1283-1284) She apparently
did not renmenber telling Joi Shelton that she thought the

of ficer was going to rape her. (T12: 1242-1246)

53



As a second reason for concluding Andrea fabricated her
sexual abuse history, the court states that |ater Andrea was
able to relate details about the chil dhood rape even though Dr.
Mutter said she would not remenber it after the hypnosis
session. (RES1:98) The court msinteprets the facts. There was
never any indication that Andrea did not renmenber the chil dhood
sexual abuse prior to the hypnosis session. The hypnosi s was
aimed at recovering repressed nenories about the traumatic
events surrounding the shooting of the officer. (T11l: 1198
1224 T12: 1237) Miutter asked Andrea if she wanted to renenber
the shooting incident, not the childhood rape. (T12: 1280-
1281) Furthernore, Mitter never told Andrea she would not
remenber any of the nenories recovered during the hypnosis
session, he said she would only renmenber those she was capable
of handling enotionally. (T12: 1280- 1281) Mutter testified,
as read fromthe transcript of the hynosis session, as follows:

Doctor: “Anything else, 1is there anything else?
That’ s okay.”

Andrea: (no answer)
Doctor: “Do you wish to renenber this?”
Andrea: “No at this point.”

| said, “Al right, you will only renenber that
which you were able to deal wth enotionally,
everything else let it fade out but |let what nenory
cone forth and will ask you to fade out soon.
In your mnd noves forward into the present tine
in 1988, do you you now in 1988, believe that the man
was trying to rape you?

Answer: “l don’t know.”
Doctor: “Okay. Let that fade out. And you wll only

remenber that which you can handle enotionally |ike
we are put into a suitcase and closing it up. Back
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(T12:

in the suitcase closing it up. And when that’s done,
when those nenories fade out just nod your head

slightly like you' ve done it before so I’'Il know.
And when that happens your body wll wel cone[sic]
nmore relaxed and those nenories wll fade. Let it
all go back out and wait, let it leave, let the

suitcase nenories be closed back again. You do not
need to renenber anything you don’t want to renenber,
your mind wll protect you.”

1280- 1281)

2. The Trial Court Erred In Rejecting The Testimny O Dr.

Lenora Wl ker

In rejecting the opinion of Dr. Walker, the tria

stated three reasons:

...First, her conclusion is based on the defendant’s
self-serving statenents to her as what happened,
which this Court finds to be void of credibility, and
are inconsistent with the facts of what occurred in
this case. Second, it defies logic to say that the
def endant coped with all egedly being raped by getting
involved with other nen; the defendant did not have

fl ashbacks and attenpt to kill her former boyfriends
or her ex-husband, nor did the defendant ever try and
kill a police officer when she had been previously

arrested and placed in the back of a police car.
Third, both Dr. Miutter and Dr. WAl ker testified that
the defendant would not have any further flashbacks
W th police of ficers unl ess t he specific
circunstances in this case occurred again. Thi s
ignores the fact the[sic] during the hypnosis
session, which was supposed to be the revel ation of
why the defendant commtted this nurder, t he
defendant stated that she had been raped by her
st epdaddy at age 10, despite the fact that Dr. Mutter
had specifically asked the defendant has, “Any man
ever raped vyou before in your whole Ilife.”
(Transcript pages 1364, 1367) The facts of the
al l eged rape by the defendant’s stepfather when she
was ten years old are in no way simlar to the
specific circunstances(the actual facts) of this
case. This Court finds the defendant’s claim of a
fl ashback to be a fabrication and totally unsupported
by the actual facts of this case.

j udge

(RES1: 99- 100) (App. A) These reasons are based on specul ation

bar e

Vi ews

conclusions and the trial judge s personal opinion and

about psychol ogy and behavi or which contr
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establi shed psychol ogical principles upon which the experts
base their opinions.

The judge’s first reason is nothing nore that a bare
statenent that he did not believe anything Andrea said.
(RES1: 99) Although the judge says Andrea’s statenents are “void
of credibility” and “inconsistent with the actual facts”, he
does not explain his basis for these conclusions. (RESL:99)

As a second reason, the judge states “it defies logic to
say that the defendant coped with allegedly being raped by
getting involved with other nen.” (RES1l:99) Here the judge has
i nproperly substituted his personal opinions about psychol ogy
for the well established understanding of the principles of

human behavi or relied upon by the experts. See, A anb Rent-A-

Car_v. Phillips, 613 So.2d 56. In fact, chil dhood sexual abuse

survivors comonly becone sexually prom scuous as teenagers and

adul t s. See, David Finkelhor, The Trauma of Child Sexual

Abuse, in Lasting Effects O Child Sexual Abuse, edited by Gai

Eli zabeth Watt & doria Johnson Powell, Sage Publications
copyw i ght 1988, pp. 61, 72-73. (Reproduced in appendix to this
brief, App. E) Survivors of sexual abuse often engage in
behaviors simlar to the abuse itself as a way of sonehow
wor ki ng out the enotional turnoil brought on by the abuse. In

her classic book on post-traumatic stress disorder, Trauma and

Recovery, Dr. Judith Lew s Hernan st ates:

Adults as well as children often feel inpelled to
re-create the noment of terror, either in literal or

in disguised form  Sonetimes people reenact the
traumatic nmonent with a fantasy of changing the
outcone of the dangerous encounter. In their

attenpts to undo the traumatic nonent, survivors may
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even put thenselves at risk of further harm Sonme
reenact nents are consciously chosen...
* * * *
Mor e commmonl y, traumati zed peopl e find
t hensel ves reenacti ng sone aspect of the trauma scene
in disguised form wthout realizing what they are
doi ng. . ..

Trauma And Recovery, by Judith Lewis Herman, M D., Basic Books

copyw ight 1992, pp. 39-40. (Reproduced in the appendix to this
brief, App. F)

A trial court is not free to reject an expert’s opinion
relying on the judge’'s on personal opinions which contradict

the principles of the expert’s field. In Alanb Rent-A-Car, 613

So.2d 56 (Fla. 1st DCA 1992), the First District Court of
Appeal reversed a decision of a Judge of Conpensation C ains
where the judge rejected the opinion of a nmedical doctor that
the claimant’s streptococcal pneunonia would not be aggravated
by cold or wet conditions. The judge rejected the opinion
stating, “l know better from personal experience.” 613 So.2d
at 57. Concluding that the clains judge inpermssibly relied
on personal opinion to reject the nedical doctor’s opinion, the
appel l ate court reversed stating:

Moreover, there is another reason why the JCC s
findings nmust be rejected. The JCC appears to have
inpermssibly relied on his personal experience to
conclude that claimant's pneunonia was aggravated by
his working conditions. The question whether
claimant's pneunonia was caused by or aggravated by
his working conditions is essentially a nedical one
which is nost persuasively answered on the basis of
the nedical evidence provided, rather than a matter
falling wthin the sensory experience of a |lay
person. See Ronero v. Waterproofing Systens of Mam,
491 So.2d 600, 602-603 (Fla. 1st DCA 1986) (citing
Jackson v. Dade County School Board, 454 So.2d 765,
766 (Fla. 1st DCA 1984)). Wth respect to the
causation of streptococcal pneunopnia, even claimnt's
expert wtness, Dr. Alexander, testified that the
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di sease is caused by inhalation of the particular

bacteri a. Al though Dr. Alexander testified that
claimant's pneunonia could "get worse" if he returned
to work while still suffering fromthe disease, it is

not clear whether the JCCs findings reflect a
preference for Dr. Al exander's opinion over that of
Dr. Bruner (even assumng the JCC was giving fair
consideration to Dr. Bruner's opinion), or whether
the JCC was sinply giving undue weight to his own
unqual ified lay opinion on the aggravati on question.
In such a case, we are reluctant to conclude that the
JCC s fi ndi ngs are supported by conpet ent
substanti al evidence.

Alanb Rent-A-Car, 613 So.2d at 58. In this case, the judge has

i kewi se violated Jackson’s due process rights by enploying his
own personal views for that of the experts. The trial court’s
decision rejecting the testinony of Dr. Wil ker is not supported
by substantial conpetent evidence.

The third reason the court provides for rejecting Dr.
Wal ker's testinmony also suffers from the sanme problem In
rejecting that Andrea suffered a flashback, the judge has again
relied on his personal opi nion about flashbacks which
contradict the well established understanding of the psychol ogy
of flashbacks enpl oyed by the experts. Contrary to the judge’s
vi ew, flashbacks are not dependent on the person experiencing a
factually simlar event. The cues which can pronpt a fl ashback
are frequently quite subtle and often seemingly unrelated to
the prior traumatic event. Dr. Judith Herman witing in Traunma

And Recovery, supra. at 37, stated:

Long after the danger is past, traumatized
people relive the event as though it were continually

recurring in the present. They cannot resune the
nor mal course of their lives, for the trauma
repeatedly interrupts. It is as if time stops at the
monment of trauna. The traumatic nonment becones

encoded in an abnormal form of menory, which breaks
spont aneously into consciousness, both as flashbacks
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during waking states and as traumatic nightnmares
during sl eep. Smal |, seem ngly insignificant
rem nders can al so evoke these nmenories, which often
return with all the vividness and enptional force of

the original event. Thus, even normally safe
environments may cone to feel dangerous, for the
survivor can never be assured that she wll not

encounter sone rem nder of the trauna.

In the DSM 1V, under the diagnostic criteria for Post-
Traumatic Stress Disorders, reexperiencing the traumatic events
in various ways, including flashbacks, are features of PTSD:

The traumatic event is persistently reexperienced in
one (or nore) of the foll ow ng ways:

(1) recurrent and intrusive distressing recollections
of the event, i ncluding inmges, t hought s, or
perceptions. Note: In young children repetitive play
may occur in which thenes or aspects of the trauma
are expressed.

(2) recurrent distressing dreans of the event. Note:
In children, there may be frightening dreans w thout
recogni zabl e content.

(3) acting or feeling as if the traumatic event were
recurring (includes a sense of reliving the
experience, illusions, hal | uci nati ons, and
di ssoci ative flashback epi sodes, including those that
occur on awakening or when intoxicated). Note: In
young children, trauma- specific reenactnent may
occur .

(4) intense psychological distress at exposure to
internal or external cues that synbolize or resenble
an aspect of the traumatic event.

(5) physiological reactivity on exposure to internal
or external cues that synbolize or resenble an aspect
of the traumatic event.

Di agnostic And Statistical Manual O Mental Disorders, American

Psychiatric Association, copywight 1994, section 309.81, p.
428. (Reproduced in the appendix to this brief, App. H)
Bruce D. Perry, MD.,Ph.D., in his work Menories of Fear

published as a chapter in Splintered Reflections: Inmages of the

Body in Trauma, edited by J. Goodwin and R Attias, Basic Books

(1999), wites about the how the brain processes traumatic

event s:
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The physi ol ogi cal hyper-reactivity of post-traumatic
stress disorder is a cue-evoked ‘state’ nenory ....
The brain has taken a pattern of neuronal activation
previously associated with fear and noww |l ‘act’ in
response to this false signal. The ‘recall’ of the
traumatic state nenories wunderlies many of the
abnormal persistent <characteristics of the once-
adaptive response to threat.... This persistent
‘fear’ state and the ability of now non-threatening
cues to becone paired to a full blown threat response
is related to the remarkable capacity of the human
brain to make associ ati ons.

Menories of Fear, supra. (Reproduced in the appendix to this

brief, App. G Dr. Walker’s testinony was correctly prem sed on
t his understandi ng of the flashbacks as docunmented in research
in the field.

3. The Trial Court Erred In Rejecting The Testinony O Dr.
Ernest Ml er

Dr. MIller expressed an opinion that Andrea was suffering
froma personality disorder which was exacerbated by substance
abuse disorder involving drugs and al cohol. (T12: 1383-1395)
He concluded that Andrea was very disturbed at the tinme of the
shooting due to her nental inpairnments and toxic condition due
to drug and al cohol wuse. (T12: 1388- 1399, 1402-1405, 1420-
1431) The trial court rejected Dr. MIller’'s opinion with one
concl usory sentence:

This Court rejects Dr. MIller’s conclusion because

the overwhel mng evidence presented through twelve

wi t nesses(including four eyew tnesses to the actual
murer) establish beyond any reasonabl e doubt that the

defendant’s nental faculties were not inpaired
before, during or even after the defendant conmmtted
t he nurder.

( RES1: 101)
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The court’s order did not discuss the evidence about
Andrea’s drug and alcohol use, presented through several
W t nesses, which supports the basis for Dr. MIler’s opinions:

Edith Croft used drugs and al cohol with Andrea on a daily
basis. (T13: 1456-1464) On the day of the hom cide, Croft said
she and Andrea began the day between 7:00 and 8:00 a.m using
T s and Blues, drinking liquor and snoking marijuana. (T13:
1459- 1463) This usage continued into the |ate afternoon. (T13:
1463-1464) Croft was present at the apartnent where Andrea was
|ater arrested. (T13: 1464- 1466) She said Andrea was stil
“glow ng.” (T13: 1466)

Ri chard Washi ngton drank al cohol with Andrea between 10: 00
a.m and 1:30 p.m on the day of the homcide. (T13: 1446-
1447) He said Andrea had been drinking before they met that
nmorni ng. (T13: 1447)

Adam Gray, the auto salesman, testified that Andrea did
not appear to be on drugs to him when she was in his office.
(T9: 730-732) This contact occurred in the afternoon of My
16, 1983, several hours before the hom cide which occurred in
the early norning of May 17. (T8: 525; T9: 732)

G na Rhoul ac stated that Andrea did not stagger and seened
to be able to talk to Oficer Bevel. (T8: 567-568) However,
Rhoul ac’ s observations were froma distance. (T8: 572) She was
not cl ose enough to hear what Andrea said or to detect any odor
of alcohol. (T8: 572)

Anna Nel son testified that Andrea s speech did not appear

slurred and Andrea did not fall down or slip when wal king. (T8:
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584-585) Nelson admtted that her observations were from 60
feet away and she was not concerned with determning if Andrea
was under the influence of drugs or alcohol. (T8: 599-600) She
was not close enough to tell if Andrea snelled of alcohol. (T8:
613)

Mabl e Coleman did not see Andrea stunble and she said
Andrea did not appear drunk. (T8: 658- 659) Col eman adm tted
that she was not close enough to determne if Andrea snelled of
al cohol . (T9: 682) Coleman also stated she has no idea how
soneone on drugs acts. (T9: 683)

Oficer Giffin, who assisted Oficer Bevel, stated that
Andrea snell ed of al cohol when he talked to her. (T9: 724) He
said that Andrea did not slur her speech or stunble when she
wal ked. (T9: 715-717) Giffin admtted that it would be hard
to determne the behavior of soneone who was under the
i nfluence of alcohol, marijuana, cocaine and T s and Bl ues
taken on the sane day. (T9: 722-723) Furthernore, Giffin said
if he had seen soneone smashing a car and cursing it like a
per son that such irrational behavior would cause him to
suspect the person was under the influence of sonme substance.
(T9: 723-724)

David Lee, the firefighter who gave Andrea a ride shortly
after the homcide, testified that Andrea seened excited and
“funbl ed” as she got into his truck. (Tl2: 1371, 1376-1378)
When Andrea got inside the truck, Lee saw that she was

hysterical and snelled of alcohol. (T12: 1372-1377)
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Joi Shelton, Andrea’s friend who picked her up fromLee’'s
truck, said Andrea was excited , nervous and upset. (T13:
1486) Joi asked Andrea if she had been drinking. (T13: 1487)

Shirley Freeman saw Andrea at |east an hour after the
hom cide. (T9: 769-770) Freeman testified that Andrea snelled
of alcohol but she did not slur her speech or have trouble
wal ki ng. (T9: 772-773) Freeman had been using pain nedication
hersel f that day. (T9: 779) Joi Shelton, who was al so present,
testified that Freeman drank vodka with Andrea while they were
at Joi’s house. (T13: 1495)

Carl Lee, the taxi driver who drove Andrea away from Joi’s
house, testified his first inpression of Andrea was that she
was high or sleepy. (T9: 791) He said that she did not appear
normal . (T9: 791) After she entered the car, he concluded that
Andrea was not drunk or high because she could converse wth
him (T9: 789) Lee saw Andrea at 4:15 a.m, about four hours
after the homcide. (T9: 787)

Oficer Dipernia arrested Andrea at 4:45 a.m (T9: 796)
Andrea ferociously fought the officer in an irrational nmanner.
(T9: 808) However, Dipernia said he did not snell alcohol on
Andrea and in his opinion, she was not intoxicated. (T9: 804,
808) O ficer Barge, who assisted with the arrest, also said he
did not think Andrea was intoxicated, but he snelled al cohol on
Andrea. (T11l: 1121, 1124)

John Bradl ey, the investigator who observed Andrea at the
time of her arrest, testified that Andrea was under the

i nfluence of alcohol or drugs. (T8: 548-549) He did not
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believe she was intoxicated to the point she could not
“understand the English | anguage” or communicate with the him
(T8: 557-558)

Records of the nedical screening done at the detention
center right after Andrea’ s arrest indicated that Andrea was
hostile, admtted using various drugs, and her pupils were
dilated and had little reaction to light. (T11l: 1157-1164)
Andrea stated she bl acks out when she drinks and | oses control
of her actions. (T11: 1165) Records from the University
Hospital, where she was taken for treatnent after her arrest
(over five hours after the homcide), indicated Andrea was
belligerent. (T11l: 1145, 1149-1148) Panela Ferreira, the nurse
who saw Andrea at the hospital, said Andrea was belligerent and
stared off wth a set expression. (T13: 1579) Al though
Ferreira at first said she did not think Andrea was intoxicated
(T13: 1579-1580), she said she woul d have suspected influence
of drugs had she realized Andrea had dilated pupils with little
reaction to light. (T13: 1583) Ferreira had not exam ned
Andrea’s eyes. (T13: 1584-1585)

B. THE TRI AL COURT ERRED I N REJECTI NG THE STATUTORY M TI GATI NG
Cl RCUMSTANCE THAT THE DEFENDANT' S CAPACI TY TO APPRECI ATE THE
CRI M NALI TY OF HER CONDUCT WAS SUBSTANTI ALLY | MPAI RED

The trial court rejected this mtigating circunstance
because,

The evidence in support of this claimwas in the form

of the defendant’s own self-serving statenents to the

mental health evaluators hired by the defendant and

through the testinony of her friends and convicted
felons R chard Washington and Edith Croft.
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(RES1: 101) This order never discussed the testinony of the
vari ous w tnesses, as discussed above, to their inpressions of
Andrea’s drug and alcohol use. Additionally, the court
di sparages the nmental health expert to whom Andrea rel ated her
drug and al cohol abuse as “hired by the defendant.” (RES1:101)
In fact, Dr. MIller, the expert who testified as the expert in
substance abuse, was hired by the State to perform the
exam nation of Jackson. (T12: 1382) The evidence does support
the the conclusions of the nental health experts that Andrea’ s
mental condition qualified for this mtigating circunstance.
C. THE TRIAL COURT ERRED IN REJECTING AS A NONSTATUTORY
M TI GATI NG Cl RCUMSTANCE THAT JACKSON SUFFERED FROM A HI STORY OF
CHI LDHOOD SEXUAL ABUSE

The trial judge again inproperly substituted his personal
opi nion and views about psychology to reject the opinions of

the mental health experts on this issue. See, Alanp Rent-A-Car

v. Phillips, 613 So.2d 56. Additionally, the court disparaged

the experts as “nental health experts that [Jackson] hired.”
(RES1:102) In his order, the trial judge wote:

The only evidence presented to this Court is
support of this claimis the defendant’s own self-
serving statements presented through the nental
heal th experts that she hired, and the assertion that
the defendant’s grades went down in school at the
time when the defendant’s stepfather allegedly began
to have sex wth her at the age of ten (a
particul arly spurious piece of speculation given that
the stepfather was only at hone for approxi mtely
three nonths out of the year). In order to discount
the fact that the defendant has nunmerous sexual
relations with boyfriends and her ex-husband (nost or
all of whom the defendant alleges raped her),
including nmoving in with her ex-husband at the age of
15, rather than avoiding this alleged traumatic
conduct (i.e. sex), the defendant contended (through
Dr. Walker) that she coped wth the rapes by her
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st epfat her through the use of alcohol and by getting
i nvol ved with other nen.

( RES1: 102)

Later in his order, the judge dimnished Andrea’s
addi ction to drugs and al cohol stating:

The defendant allegedly turned to drugs and al coho

to cope with the alleged sexual assaults by her

st epf at her. These sexual assaults stopped when she

was 15 years old and she noved in with her ex-

husband. At the time of the nmurder, the defendant

was 25 years old, she had had two children and she

had not |ived with her ex-husband for approximtely

4-6 nont hs. Not only was there no inpetus for the

def endant to abuse al cohol at the tine of the nurder,

her children provided her with the inpetus not to

abuse drugs or al cohol.
( RES1: 103- 104)

Again, the trial judge has denonostrated his |ack of
know edge about childhood sexual abuse and its effects. A
judge is not expected to know all things about subjects which
becone involved in court litigation. Expert w tnesses are used
to provide this information to the court. However, the judge
violates the litigant’s right to due process when he
substitutes his uninfornmed personal opinion for that of the
experts and uses that opinion to reject the expert’s testinony.

See, Alanmp Rent-A-Car v. Phillips.

Contrary to the trial court’s conclusions, the inpact of
sexual abuse on a child does not stop when the abuse
tenporarily stops. The child is often traumatized for life ,
particularly where the abuse is recurring. See, D. Finkelhor,

The Trauma of Child Abuse, supra. (Reproduced as App. E)

Assuming that Andrea’'s stepfather only raped her for three

mont hs out the year, that fact does not nean Andrea’s trauma
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did not effect her all year long and affected her school
per f or mance. Additionally, the fact that Andrea becane
involved wth men and abused alcohol is consistent wth the
expected synptons of soneone sexually abused as a child.
Prom scuity and al cohol and drug addiction are quite high anong

survivors of childhood sexual abuse. The Trauma of Child Abuse,

supr a.

The trial court abused its discretion in rejecting the
significant wunrebutted mtigating evidence in this case.
Moreover, the court did so by substituting his personal
opinions for that of qualified experts in the field which
violates due process of |aw The death sentence was
unconstitutionally inposed. Art. |, Secs. 9, 16, 17 Fla.
Const.; Anmends. V, VI, VIII XIV U S. Const.

I SSUE 11

THE TRI AL COURT ERRED I N FI NDI NG AS AN

AGCGRAVATI NG Cl RCUMSTANCE THAT THE HOM Cl DE WAS

COW TTED I N A COLD, CALCULATED AND PREMEDI TATED

MANNER

In the previous appeal of this case, this Court held that
the trial court did not abuse its discretion in finding the
aggravating circunstance that the homcide was commtted in a

cold, calculated and preneditated manner w thout any pretense of

nmoral or legal justification. Jackson v. State, 704 So.2d 500

504-505 (Fla. 1997). Even though this Court held the trial court
did not abuse its discretion in finding the CCP circunstance in
the previous sentencing order, the trial judge, in this new
sentenci ng order, nmade new and additional findings in support of

the CCP factor. (RES1:90-93)(App. A) Since the sentence now
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i nposed on Andrea Jackson is the one which can be carried out and

not the previously inposed one, e.qg.,Lucas v. State, 417 So.2d

251 (Fla. 1982), the propriety of the trial court’s new findings
regarding CCP are again subject to review in this Court. See

Mann v. State,453 So.2d 784 (Fla. 1984). This Court is now

constitutionally required to review these findings of fact in
reviewing the propriety of the death sentence. See, Anmends. V,

Vi, Xlv US. Const . : Par ker V. Dugger, 498 U. S. 308

(1991) (appel l ate review of death sentence constitutionally infirm
when appellate court relied on erroneous view of what trial judge
found). Since this Court did not reach a final decision
regarding the sentence in the previous appeal, the law of the
case doctrine is not applicable and this Court’s previous
deci sion regarding the CCP factor does not bar review of the CCP

circunstance in the current appeal. See, WlIlls Fargo Arnored

Services v. Sunshine Security and Detective Agency, 575 So.2d 179

(Fla. 1991). The trial court’s expanded findings regarding
CCP, now reveal what was not clear in the previous sentencing
order -- the trial court’s findings were not supported by record
evi dence, inproperly relied on speculation and the trial judge's
personal opinion regarding psychol ogi cal principles. ( RES1: 90-
93) (App. A (R ) (App. B) The cold, calculated and preneditated
aggravating circunstance was inproperly found. Jackson’s death
sentence has been unconstitutionally inposed nust now be
reversed. Art. I, Secs. 9, 16, 17 Fla. Const.; Amend. V, VI,
VI, XIV U S. Const.
LEGAL STANDARDS
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In the second appeal of this case, Jackson v. State, 648

So.2d 85 (Fla. 1994), and in Walls v. State, 641 So.2d 381 (Fla.

1994), this Court discussed the four elenments which the State
must prove beyond a reasonabl e doubt before the CCP circunstance
IS proved:

The first is that "the killing was the product of
cool and calm reflection and not an act pronpted by
enotional frenzy, panic or a fit of rage." Jackson [648
So. 2d at 89]

* * * *

Second, Jackson requires that the nurder be the
product of "a careful plan or pre-arranged design to
commt nurder before the fatal incident."” Jackson,

* * * *

Third, Jackson, requires "heightened preneditation,"”
which is to say, prenedi-tation over and above what is
requi red for unaggravated first-degree nurder.

* * * *

Finally, Jackson states that the nurder nust have
"no pretense of noral or legal justification." ... CQur
cases on this point generally establish that a pretense
of noral or legal justification is any colorable claim
based at least in part on uncontroverted and believabl e
factual evidence or testinony that, but for its
i nconpl et eness, woul d constitute an excuse,
justification, or defense as to the hom cide ..

VWl ls, at 387-388. The State nust prove each el enment beyond a

reasonable doubt. State v. Dixon, 283 So.2d 1 (Fla. 1973).

VWhen circunstantial evidence is used, the defense is entitled
to the benefit of any reasonable inference from the evidence

whi ch negates the CCP aggravating circunstance. E.qg., Mhn v.

State, 714 So. 2d 398 (Fla. 1998), GCeralds v. State, 601 So.2d

1157 (Fla. 1992), after remand 674 So.2d 96 (Fla. 1996). A

trial court cannot rely on speculation to provide proof of an
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aggravating circunstance. See, e.d., Knight v. State, Case No.

87,783 (Fla. Novenber 12, 1998); Hartley v. State, 686 So.2d

1316 (Fl a. 1996) ; Mahn, Ceralds. Mor eover, when expert

testinmony is involved, the trial court is not free to reject
t he uncontradi cted opinion w thout record support for rejecting

it. See, Walls v. State, 641 So.2d 381 (Fla. 1994); Foster v.

State, 679 So.2d 747 (Fla. 1996); Ni bert v. State, 574 So.2d

1059 (Fla. 1990). Additionally, the trial judge is not free to
substitute his personal opinion or his |lay understanding of the
principles used in the expert’'s field to reject the expert’s

opinion. See, Alanb Rent-A-Car v. Phillips, 613 So.2d 56 (Fla.

1st DCA 1993); Ronmero v. Waterproofing Systens of Mam, 491

So.2d 600 (Fla. 1st DCA 1986); Jackson v. Dade County Schoo

Board, 454 So.2d 765 (Fla. 1st DCA 1984).
PROBLEMS W TH THE TRIAL COURT' S SENTENCI NG ORDER

The trial judge found the CCP aggravating circunstance in
this resentencing. (RESL: 90-93) (App. A) Contrary to the judge's
finding, the evidence was insufficient to support this
aggravating circunstance. The judge's order inproperly filled

voids in the evidence wth speculation, Knight; Hartley;

Geralds. and inproperly substituted the judge s personal
opi nions about psychology to dimnish well establ i shed
psychol ogical principles in order to reject the expert’s

opi nion testinony. See, e.q., Alanb Rent-A-Car v.Phillips.

(1) Specul ation That Andrea Had Prior Know edge O | npendi ng
Arrest.

Initially, the court’s order reached a conclusion that

Andrea knew the officer was about to arrest her before she went
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back upstairs to her husband’s apartnent, and she arned herself
with a pistol with this know ege and the intent she would not
be arrestd. (RES1:90-91) The evidence did not support this
conclusion, and the trial judge engaged in inproper speculation
to fill the gaps. 1In the order, the court stated,

... The defendant obviously either knew or began to

suspect that O ficer Bevel did not believe her story

as to how her car had been damaged, either because

she was able to see himwite, “Suspect possibly nade

false police report on crimnal mschief to her

vehicle,” on one of the report fornms as she sat right

next to himin the front seat of his patrol car, or

by Oficer Bevel’s conversation wth her while

witing out the reports. As a result of that

know edge or suspicion, the defendant exited the

police car and went back upstairs and armed herself

with a revolver, with the clear intent that she woul d

not be arrested and taken back to jail.
(RES1: 91) (App. A

One witness, Mable Colenman, testified that Andrea sat in
the patrol car while Bevel wote sonething before Andrea wal ked
back upstairs. (T8: 662) The last entry on Bevel’s report was
the coment regarding his suspicions about the possibility that
Andrea made a false report. (T8: 531-532) However, there is no
evi dence that Andrea read the entry on the report or that Bevel
even made that entry before Andrea left. Moreover, there is no
evi dence about the conversation between Andrea and Bevel while
she sat in the car at that tine. The trial court inproperly
specul ated from the above facts that Andrea |earned about a
possible arrest by reading a report or in a conversation with

Bevel . See, Knight; Ceralds.

O her evidence, which the trial court does not nention in

its order, supports the inference that Andrea did not know of
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her inpending arrest until Bevel arrested her. First, Beve

did not nmake a decision to arrest Andrea until he confirmed his
suspicion that she damaged her own car when he talked to a
nei ghbor -- after Andrea went back to the apartnment. (T8: 568,
591, 639, 665; T9: 681) Second, when Andrea returned and went
to the patrol car, her first reaction upon being confronted was
to ask, “Wiere is ny damm car?” (T8: 665) Bevel advised that
the car had been towed, and then, he told her, “Get in the car
| have to take you downtown.” (T8: 665) The trial court was
required to give Andrea the benefit of the inference fromthe
above evidence which indicates Andrea did not have prior
know edge or suspicion about a pending arrest. GCeralds.

(2) Specul ation That Andrea Arnmed Her Wth The Intent To
Prevent Her Arrest

From the inproper speculation that Andrea knew or
suspected that she was about to be arrested, the trial court
then concludes Andrea arnmed herself with “...the clear intent
that she would not be arrested...”:

As a result of that know edge or suspicion, the

defendant exited the police car and went back

upstairs and arned herself with a revolver, with the
clear intent that she would not be arrested and taken

back to jail...

(RES1: 91) (App. A) The conclusion that Andrea arned herself to
avoid arrest is flawed in two respects. First, it is based on
t he specul ati on about Andrea’s know edge of an inpending arrest
as di scussed above. Second, the conclusion about her state of

mnd while armng herself ignores other evidence in the record

about Andrea’'s practice of <carrying a pistol for her
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protection. (T10: 965-967) Again, Andrea was entitled to the
inference from the evidence which negates the finding of the
aggravating circunstance. GCeralds.

(3) Speculation That Andrea Arnmed Herself And Confronted The
Oficer Wth The Know edge That He Intended To Arrest Her

Next, the court in its order concludes “...the evidence
shows that the nurder was the product of calculated and
hei ghtened preneditation not only to avoid arrest but to kill
Oficer Bevel.” (RES1:91) This conclusion is I|ikew se the
product of inproper speculation. First, the court stated,

The defendant could have sinply avoided arrest by

exiting the apartnment by way of the back stairs.

| nstead, she arnmed herself with a revolver and went

back down to confront the very person she knew or

suspected would be responsible for the decision to

arrest her and send her back to jail.

(RES1:91-92) This finding rests on the specul ative, inproper

inference that Andrea knew or suspected she was about to be

arrested as discussed above. Additionally, the fact that

Andrea left the apartnent and went to the police officer’s

| ocation indicates that Andrea had no idea she was going to be

arr est ed. I ndeed, for soneone attenpting to avoid an arrest,
leaving in the opposite direction, away from the police
officer, is the |ogical course of conduct.

(4) Specul ation That Andrea Confirmed That The O ficer |ntended
To Arrest Her, And During Her Confrontation Wth H m She
Devised A Plan To Kill H mBy Shooting Hmln The Head

Regardi ng the sequence of events which occurred during the
confrontati on between Andrea and Bevel, the trial court again

reaches i nprobable conclusions not supported by evidence and
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based on inproper specul ation and inferences. (RES1l:92)(App. A
First, the court stated,
t he defendant went into the [patrol car] to |ook

at the reports Oficer Bevel had witten to confirm

her know edge or suspicion that Bevel intended to

arrest her.
(RES1:92) (App. A) This presunes that Andrea knew or suspected
she was about to be arrested. There is also no evidence that
Andrea actually read or saw a report in the patrol car. (T8:
590-591, 601-603, 664) Furthernore, this conclusion ignores
t he evi dence of what Andrea said upon first being confronted by
Bevel . Mabel Col eman, the eyew tness upon whom the State and
the court heavily relied, testified that Andrea first asked
Bevel, “Were is ny damm car?” (T8: 665) Bevel told Andrea the
car had been towed, and he then told Andrea he had to “take
[ her] downtown.” (T8: 665) Col eman’s testinony that Andrea’s
initial concern was the location of her car leads to the
stronger inference that Andrea |ooked in Bevel’'s car in an
effort to find out what happened to her car -- not confirm
Bevel’s intent to arrest. The trial judge’ s order never
mentioned Coleman’s testinony about Andrea’s statnment in the
sentenci ng order. (RES1l:92)

The second conclusion the trial court makes about the
confrontati on between Andrea and Bevel is the follow ng:

When O ficer Bevel approached the defendant to take

her into custody, the defendant did not renove the

gun and start shooting at O ficer Bevel, instead the

def endant | unged at O ficer Bevel and struck Bevel in

the chest area, thereby revealing that he was wearing

a bullet proof vest and letting the defendant know
t hat she woul d have to shoot himin the head.
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(RES1: 92) (App. A Initially, the fact that Andrea did not pull
her gun and i medi ately shoot the officer negates, rather than
supports, the notion that she preplanned to kill Oficer Bevel.
A conclusion that Andrea struck Bevel, discovered that he wore
a bullet proof vest, and then, cleverly devised a plan during
the struggle with the officer, who was nuch larger than she, to
shoot himin the head is sinply not supported in the evidence.
The only evidence about the bullet proof vest came from Oficer
Bradley who testified that Bevel wore such a vest, and he
rendered an opinion that soneone striking Bevel in the chest
could feel it. (T8: 513-514) This testinony does not establish
that Andrea felt the vest and recognized what it was when she
struck the officer. Furthernore, even if she did recognize the
bul l et proof vest, this does not lead to the conclusion that
she devised a plan to shoot the officer in the head.

(5) Specual ation That Andrea Intentionally Dropped Her Keys As
A Ploy To Distract Bevel In Order To Shoot H m

The trial court concluded that Andrea dropped her keys
during the struggle with Oficer Bevel to create a an
opportunity to shoot him (RES1:92) In the order, the court
wr ot e:

Wen the defendant continued to resist being put in
the back of the car, Oficer Bevel reached down and
grabbed the defendant by the backs of the knees
causing her to sit back onto the seat of the car,
with her legs and feet still outside the car. When
Oficer Bevel then said, “Lady, please get in the
car,” the defendant said, “You nmade ne drop ny keys,”
knowi ng that Bevel would bend back over or would bend
over further to look for or pick up her keys. Wen
O ficer Bevel took a step back and bent back over or
bent over further, the defendant seized the
opportunity that she had created and renoved the
revolver from the waist of her pants with her right
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hand and shot O ficer Bevel four tinmes in the head,

once in the back of the neck and once in the

shoul der, enptying all six rounds fromthe revol ver.
( RES1: 92) ( App. A)

The only evidence is that keys dropped during the struggle
between Andrea and the officer. There is no evidence as to
whet her the keys were dropped intentionally or accidentally.
The trial court’s finding that Andrea intentionally dropped the
keys is inproperly founded upon nere speculation. 1In fact, the
evi dence | ends stronger support to the inference that the keys
were dropped accidentally. Andrea dropped the keys during a
struggle and just as Oficer Bevel grabbed her knees which
threw her off bal ance making her fall back onto the backseat of
the patrol car. Furthernore, it is not reasonable to conclude
that the officer, while in a physical struggle with soneone he
has arrested, would stop to |ook for keys before securing the
person in the car.

Anna Nel son saw Bevel struggling to get Andrea into the
patrol car. (T8: 605-606) Nelson heard Andrea ask Bevel why he
was manhandling her. (T8: 606) Then, Nelson saw Bevel bend
down and grab Andrea’ s knees. (T8: 606- 607) Bevel s grabbing
Andrea’ s knees caused her to fall back onto the backseat of the
patrol car. (T8: 606-607) At that point, Nelson heard Andrea
mention the dropped keys. (T8: 594- 595, 606-607) Leander aus
Fagg testified that Bevel bent down to place Andrea into the
backseat of the patrol car. (T8: 641) After Andrea was down
on the seat, Fagg heard Andrea tell the officer that he nade

her drop her keys. (T8: 641) Mabl e Col eman saw Bevel taking
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Andrea to the backseat of the patrol car. (T8: 667) Col eman
remenbers seeing Andrea on the back seat with her feet still
outside of the car when Andrea nentioned the dropped keys.
(T9: 675)

(6) Relying On Personal Opinion To Reject The Opinions O Three
Experts That Andrea’s Mental Condition Prevented Her From
Form ng A Cold, Calculated Plan To Kil

Conspi cuously absent from the court’s sentencing order
finding the CCP circunstance is any discussion of the testinony
of the three nental health experts who testified that Andrea’s
mental condition at the time of the shooting rendered her

i ncapable of formng a cold, calculated plan to kill. (RES1:90-

93) (TioO: 1019-1023; T12: 1287-1293; T12: 1402-1405, T:12

1420-T13: 1431) The trial court does claimthe evidence refutes

that Andrea had a flashback during the tinme of the nurder.

(RES1: 93) Additionally, the court does discuss the opinions of

the three experts later in the sentencing order regarding

mtigating circunstances. (RES1:93-102) Apparently, the tria

j udge rejected t he expert’s opi ni ons regardi ng t he

applicability of the CCP factor for the sane reasons he

rejected the expert’'s opinions regarding mtigation. In
rejecting the opinions regarding mtigation, the trial judge
viol ated due process by inproperly substituting his own
per sonal opinions regarding psychol ogi cal principles for those
of the experts. Anends. V, VIII, XIV US. Const.; Art. |, Sec.
9 Fla. Const.; see, e.q., Alamp Rent-A-Car v. Phillips, 613

So.2d 56. The argunent presented in |Issue 1I, supra.,

regarding the treatnent of the nmental health experts’ opinions
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on mtigation is equally applicable here and Jackson

i ncor porates those argunents by reference.

(7) Court Incorrectly Concludes Jackson Admitted She Conmitted
The Murder To Avoid Going Back To Jai

On page 12 of the sentencing order (RES1:93)(App. A), the
court states,

Finally, the jury and this Court have the defendant’s

own adm ssion that she commtted this nurder because

she was not going back to jail.
(RES1:93) This statenment is not an accurate statement of the
evi dence and not the only conclusion from the testinony. The
two witnesses who testified about Jackson commenting she did
not want to go back to jail both heard the coment at Joi
Shelton’s house shortly after the hom cide. G ven the timng
and context of the comment, Jackson’s remarks could have been a
reflection of her current state of mnd after the hom ci de and
after she realized what she had done.

Shirley Freeman, who saw Andrea at Joi Shelton’s house

shortly after the homcide testified as foll ows:

Q ...Wat did she say regarding how [she got
bl ood on her clothes]?

A. That she had killed a cop.

Q And did she say anything regarding why she

shot the police officer?

A. She said she wasn’t going back to jail.
(T9: 772)

Joi  Shelton, who picked Andrea after the hom cide and
drove her to her house, testified:

Q Was she very upset?
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A. Yeah. Then she went on a ranpage agai n and she
woul d qui et down, she was just crazy.

Q D d she tell you what she thought the police
officer had been trying to do to her when she shot

hi n?

A. Yes.

Q What?

A. She said he was trying to rape her. She
did say that.

Q D d she say anything about not wanting to

go to jail?

A. Yes. She wasn’t going to jail no
nmore. She did not want to go.

Q At sone point did you tell her to
| eave?

A. Yes.
* * * *
She wanted noney and | gave her noney.
For what ?
To go.

What was the noney for?

> O > O >

What ever, she wanted to go to her nothers.
(T13: 1496- 1497)

This above testinony is certainly reasonably interpreted
as a statenment about Andrea’s current state of mnd after the
shooting, not one about her state of m nd before the shooting
as the trial court concluded. Andrea was entitled to the
reasonable inference from the evidence that the comment was
about her current state of mnd at the tine of the statenent.

THE EVI DENCE FAI LS TO ESTABLI SH THE ELEMENTS OF CCP
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(1) Homcide Not the Product of Calm Cool Reflection

Andrea Jackson’s state of mnd prior to and at the tine of
the shooting was not one of calm cool reflection. The oppo-
site was true. Testinony of the witnesses to the hom cide in-
cident established that Andrea engaged Bevel in a heated con-
frontation and a struggl e ensued when Bevel placed Andrea under
arrest. (T8: 561, 574, 633, 651) This continued through the
shooting of the officer as he physically placed Andrea into the
patrol car. (T8: 591-607, 638-642, T8: 665-T9: 677) Bevel told
Andrea she was under arrest, Andrea hit Bevel, he, in turn
grabbed Andrea, restrained her and physically placed her in the
patrol car. Anna Nelson testified that when Bevel told Andrea
she was being arrested, Andrea “got angry”, “lunged” at Beve
and began hitting him (T8: 591-592) Leandra Fagg testified
t hat Andrea cane up to Bevel in a hostile manner. She asked,
“Where do you take ny goddamm car?” (T8: 639) Fagg said from
that point the whole confrontati on between Andrea and Bevel was
hostile. (T8: 639) Fagg described Andrea as intensely “hot”
and angry. (T8: 645)

Andrea was enraged. Being in a rage is conpletely incon-
sistent with a state of mnd capable of calm cool reflection.
See, Jackson, 648 So.2d at 89; Wills, 641 So.2d at 387-388;
Thonpson v. State, 565 So.2d 1311 (Fla. 1990); Porter v. State,

564 So.2d 1060 (Fla. 1990); Mtchell v. State, 527 So.2d 179
(Fla. 1990).

In his sentencing order, trial judge suggested that the

murder was carried out with the same neasure of cool ness as was
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the destruction of the car. (RESL:90-91) Andrea’s state of
m nd whil e vandalizing her car was anything but cool and calm
Anna Nel son and Mabl e Col eman testified about Andrea’ s intense
expression of anger toward the car. (T8: 579-580, 611-612; T8:
655-T9: 687) Nelson said that as Andrea snashed the car wth
crowbar, she talked to it and cursed it. (T8: 579-580, 611-612)
Col eman said Andrea was angry at the car and cursed it as if it
were a person. (T8: 655-T9: 687) Andrea was angry and acted in
a rage. As this Court stated rage is the antithesis of the
cool, calmreflection element which requires: “the killing was
t he product of cool and cal mreflection and not an act pronpted
by enotional frenzy, panic or a fit of rage." Jackson, 648
So. 2d at 89.

(2) Homcide Not Carefully Planned or Prearranged Before
| nci dent

The theory of a preplanned homcide in this case was
dependant upon establishing certain facts. However, the State
failed to prove those facts and was left with speculation and
inferences which did not exclude inferences favoring the
def ense position that no preplanning of the hom ci de occurred.
The prem ses essential to the State’'s position which were not
proven were the followng: (1) Andrea knew officer Bevel would
arrest her before she went to Shelton’s apartnent the last tine
before the shooting; (2) Andrea obtained her pistol anticipa-
ting a confrontation with the officer; (3) when Andrea and the
of ficer struggled, she would have felt his bullet proof vest;
(4) Andrea intentionally dropped her keys to distract Bevel to

give her the opportunity to shoot Bevel in the head. These
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assertions were not proven. See, discussion of Court’s order,
supra. This hom cide was not cal culated and does not qualify
for the CCP circunstance.

(3) A Pretense of Moral or Legal Justification Existed

This aggravating circunstance does not apply to nurders
where the perpetrator had a pretense of noral or legal justifi-
cation for the killing. Sec. 921.141(5)(i), Fla. Stat. At the
very least, Andrea's actions had a pretense of noral or |ega
justification. Her perception of the circunstances surroundi ng
Bevel 's actions in arresting her was that she was about to be
raped.

Jackson is aware that this Court, in the previoius appeal,
stated that the evidence in this case did not establish a
pretense of a legal justification. Jackson, 704 So.2d at 505.
Jackson urges this Court to reconsider its position on this
poi nt .. This Court distinguished this case from cases such as

Banda v. State, 536 So.2d 221 (Fla. 1988), Christian v. State,

550 So.2d 450 (Fla. 1989) and Cannady v. State, 427 So.2d 723
(Fla. 1983), for two reasons -- the victinms in those three
cases threatened violence to the defendant and Jackson’s beli ef
she was going to be raped was “purely subjective.” Jackson,
704 So.2d at 504. First, although Oficer Bevel had no
intention of harmng Jackson, he was, in fact, acting
aggressively toward her. The officer was physically subduing
Jackson in order to effect an arrest. This is certainly nore
evi dence of an aggressive act on the part of the victim than

the evidence an aggressive act found in Cannady v. State,for
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exanpl e, where the sole evidence was the defendant’s statenent
that the victicm “junped at him” Cannady, 427 So.2d at 730
Second, Jackson’s belief she was about to be raped was not
“purely subjective.” VWiile it is true that O ficer Bevel was
not attenpting to rape Jackson and she m sperceived the notive
behind Bevel’'s conduct, her belief that this was about to
happen was not “purely subjective.” Bevel did grab and hold
Jackson. G ven Jackson’ s sexual abuse hi story she
m sinterpreted these actions. This is not the same as
creating a subjective belief without any action on the part of

the victim This case is not like Walls v. State, 641 So. 2d

381, 388 (Fla. 1994), the case upon which this Court relied,
Jackson, 704 So.2d at 504, because the victim in Walls was
| ying hel pless and prostrate at the tine of the nmurder and took
no physical action at all against the defendant.

COMPARABLE CASES WHERE CCP DI SAPPROVED

The evidence showed a spontaneous shooting during a
struggle with a police officer to avoid arrest, not a
prepl anned homcide as the trial court’s order erroneously
concl udes. As a result, this case is distinguishable from

Valle v. State, 581 So.2d 40 (Fla. 1991), where there was

clear, direct evidence that the defendant planned to kill the
officer (the defendant stated prior to the shooting that he
woul d have to “waste” the officer).

This Court has previously held that nurders of police
officers commtted spontaneously during a confrontation during

an arrest are not CCP
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In Rvera v. State, 545 So.2d 864 (Fla. 1989), the

def endant and his brother traveled to a shopping mall where the
defendant's brother purchased a pistol. The two nen then
ransacked a storage area of a store adjacent to the mall. Two
policenen, acting on information from custoners, stopped the
defendant and his brother in the parking |ot for questioning.
The defendant grabbed a bag containing the pistol from his
brother and the nmen fled in different directions. One officer
chased the defendant into the mall and caught him as he tried
to escape through doors which could not be opened. The
def endant struggled with the officer and shot himwth his own
gun. According to witnesses, the defendant shot the officer
while he was on his knees with his arns raised. In rejecting
CCP as an aggravating circunstance, this Court wote,
The evidence in this case indicates that this killing
was of spontaneous design. Oficer Myares was shot
during a struggle after he chased and cornered Rivera
in the main part of the mall. Had Rivera intended to
kill the officer, he could have easily done so from
the start when he had in his possession the
sem automatic weapon that he snatched from his
brother prior to the chase. Wile there was no noral
or legal justification for the killing, we are not
persuaded that the facts of this crime rise to the
| evel of heightened preneditation necessary to
sustain this finding. Therefore, we reverse the
trial court's finding that the nurder was cold,
cal cul ated, and preneditated.
545 So.2d at 865-866. The shooting of O ficer Bevel was no nore
a murder of heightened preneditation than the nurder in Rivera
Andrea shot the officer during a struggle after he had managed to
place her in the patrol car. Like the defendant in Rivera,
Andrea was al so arned throughout the confrontation and coul d have

shot O ficer Bevel prior to that tinme if that had been her
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intent. Just as in Rivera, Andrea' s shooting of the officer was
spont aneous act, not a planned and cal cul ated one.

| n anot her case where the defendant killed a police officer
as he and his acconplice attenpted an escape from a robbery
scene, this Court also rejected the preneditati on aggravating

circunstance. Hill v. State, 515 So.2d 176 (Fla. 1987). H Il and

his acconplice ran in different directions when confronted at the
scene of the robbery. Oficers apprehended the acconplice at the
front door. Hill canme up behind the two officers and shot both
of themin the back, killing one. This Court held the premedi-
tation aggravating circunstance inapplicable:

The evidence indicates that appellant's actions were
commtted while attenpting to escape from a hopel essly
bungl ed robbery. W find an absence of any evidence
that appellant carefully planned or prearranged to kill
a person or persons during the course of this robbery.
Wiile there is sufficient evidence to support sinple
pre-neditation, we conclude as we did in Rogers v.
State, 511 So.2d 526 (Fla. 1987), that there 1is
i nsufficient evidence to support the hei ghtened
preneditation necessary to apply this aggravating
ci rcunst ance.

515 So.2d at 179. Again, the homcide in the case now before the
Court reflected no nore planning than did the homcide of the
officer in HII.

In Pietre v. State, 644 So.2d 1347 (Fla. 1994), Pietre had

escaped froma work rel ease center and spent four days commtting
burgl aries and using cocaine. Pietre stole a truck and two
firearns. O ficer Chappell was on his notorcycle patrolling for
speeders. He saw Pietre speed by him Chappel | stopped Pietre
and wal ked toward the truck. A witness stated the Chappell’s gun

was in his holster as he approached the truck. Wen Chappell was
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two to four feet from the truck, Pietre shot Chappell from a
di stance of three to eight feet. Again, this Court disapproved
the trial court’s finding of the CCP factor for the nurder of the
police officer:

Wiile the record supports a finding that the nurder was

preneditated, it does not show the careful design and

hei ghtened preneditation necessary for a nurder to be

commtted in a <cold, calculated and preneditated

manner . The fact that this nurder occurred after a

short chase does not show nore preneditation than what

is required for first-degree nurder.
644 So.2d at 1353. Here, the shooting did not occur until Andrea
was in a physical struggle with the officer. | f anything,
Pietre’s actions tended to denonstrate a cal cul ated shooting nore
so that Andrea’s actions the night of homcide of Oficer Bevel
Pietre shot O ficer Chappell well before a physical or enotional
confrontation for no other purpose than avoiding a possible
arrest.

Two police officers were nurdered in Street v. State, 636

So.2d 1297 (Fla. 1994), but this Court concluded that the shoot-

ing deaths of the two officers during a struggle over a dis-
orderly conduct arrest did not qualify for the cold, calculated
and preneditated aggravating circunstance. Street had just been
rel eased from d ades Correctional Institution ten days before the
confrontation with O ficers Boles and Strzal kowski. The officers
responded to a disturbance call and found Street to be the source

of the disturbance. A struggle between Street and the officers

ensued during which Street obtained Boles’ gun. Street shot
Strzal kowski three tinmes killing him Street then shot Boles
three times before running out of amunition. Street got
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Strzal kowski’s gun and pursued Bol es, who was already shot in the
face and chest, and shot Boles again in the chest. Street fled
in the police car, stating “now | have got ny lift.” I n rebut -
tal, the State presented testinony from another police officer
about an earlier incident involving Street. Oficer DeCarlo
testified that he and another officer arrested Street for dis-
orderly conduct and during a struggle, Street attenpted to take
DeCarlo’s gun from his hol ster. This Court held that the tria
judge inproperly found the hom cides to be cold, calculated and
prenedi t at ed:

...In the finding of cold, calculated and preneditated,

the judge relied on the fact that Boles’ killing was

nore of an execution type murder in that Street shot

Boles three tinmes and wupon enptying his firearm

obt ai ned anot her gun and shot hi m agai n.

As reprehensible as the nurder of O ficer Boles may

be, we cannot say that the circunmstances of his killing

nmeet the definition of either heinous, atrocious, or

cruel, or cold, calculated, and prene-ditated.

636 So.2d at 1303. Again, the facts of this case now before the
Court show even less of a tinme for reflection before the shooting
than did the facts of Street. Andrea shot Oficer Bevel in a
matter of seconds. Street obtained a gun, shot the two officers
(enptying the weapon), secured a second gun and pursued an al -
ready wounded officer to shoot him again.

An escape plan resulting in the shooting death of a cor-
rectional officer did not qualify for the CCP factor in Valdes v.
State, 626 So.2d 1316 (Fla. 1993). Valdes and Van Poyck pl anned
and executed the escape of a state prisoner being transported for
medi cal care. Correctional O ficers Turner and Giffis were

responsi ble for transporting the prisoner. In the parking |ot of
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the doctor’s office, Van Poyck canme to the prison van, ained a
pistol at Turner’'s head and ordered him out of the van. Val des
went to the driver’'s side of the van where Giffis was getting
out of the van. Van Poyck took Turner’s gun and told himto get
under the van. Giffis was forced back into the van where he was
shot three tines. Turner could not tell who fired the shots

Turner was forced from under the van to look for the vehicle's
keys. They could not be found, and Valdes fired shots at the
padl ock in an attenpt to free the prisoner. One shot ricocheted
and hit Turner. Van Poyck pointed his gun at Turner’s head and
said, “you’re a dead man” and pulled the trigger. The gun ms-
fired. Turner ran. Valdes and Van Poyck were tried separately
before different judges. The trial judge in Van Poyck’s case did

not find the CCP aggravating circunmstance. Van Poyck v. State,

564 So.2d 1066, 1068 (Fla. 1990). In Val des’ case, the judge
found CCP, but this Court disapproved the finding:

Here, while it is evident the escape was well planned,
there is no evidence that Valdes had a plan to actually

Kill any-one. The evidence is entirely consistent with
an escape attenpt that got out of hand. While a plan
to kill could be inferred from Oficer Gaglione’ s

testi-nmony that Valdes admtted the nurder was planned
bef orehand, Gaglione specifically testified that Val des
stated, “they” had planned the nurder, referring to
sonmeone other than hinself. On the facts of this case
there was insufficient evidence to prove that this
mur der was col d, cal cul a-ted, and preneditated beyond a
reasonabl e doubt.

626 So.2d at 1323. Consi derably | ess planned action surrounded
the hom cide of O ficer Bevel in this case than in Valdes and Van

Poyck.
In WAshington v. State, 432 So.2d 44 (Fla. 1983), Washi ng-

ton, his brother and two friends stopped at a tire conpany trying
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to sell stolen guns. Everyone there declined to buy. However,
one person present was Deputy Edwards. He thought the offer to
sell guns to strangers was suspicious and decided to investigate.
Edwar ds approached the car, identified hinself as a deputy and
asked the driver, Hunter, for his license. Hunter could not
produce a license and Deputy Edwards had him get out of the car.
Washi ngton had been sitting in the rear seat of the car show ng
guns to a security guard from a nearby theater. Washi ngt on
wal ked passed the security guard to the rear of the car, pulled a
pi stol and ordered Deputy Edwards to freeze. Edwar ds turned
around to face Washington. The security guard reached for
Washi ngton’ s shoul der. Washi ngton shrugged off the guard and
then shot Edwards four tines causing his death. Washi ngt on and
his conpanions fled wthout the stolen car and guns. This Court
di sapproved the trial court’s finding of the cold, cacul ated and
prenedi t at ed aggravating circunstance on these facts:

Al though there was sufficient proof of preneditation

we find there is a lack of any additional proof that

the nurder was commtted in a cold or calculated

manner, such as a prior plan to kill.
432 So.2d at 48. Washington’s actions showed nore calmreflec-
tion during the shooting of Deputy Edwards than Andrea's did
during the homcide of Bevel. In this case, just as in

Washington , the CCP factor was not proven beyond a reasonable

doubt .
The State’'s evidence in the case now before the Court

failed, as it did Rivera, Hll, Pietre, Street, Valdes, Van Poyck

and Washington, to prove the cold, calculated and preneditated

aggravating circunstance. Andrea Jackson did not kill O ficer
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Bevel in a cold, calculated and preneditated manner w thout any
pretense of noral or legal justification. The judge erred in

finding, considering and wei ghing the aggravating circunstance in

his sentencing decision. Jackson’s death sentence has been
unconstitutionally inposed. Art. I, Secs. 9, 16, 17, Fla. Const.
Amends. V, VI, VIIlI, XIV US. Const. She urges this Court to

reverse her death sentence.

%ﬁ%ugﬁ%XL COURT ERRED I N | MPOSI NG A SENTENCE OF DEATHSI

NCE SUCH A SENTENCE |I'S NOT PROPORTI ONAL

Andrea Jackson's death sentence is disproportionate and nust
be reversed. Since the preneditation aggravating circunstance
was inproperly found (See ,lssue Ill, supra.), this case is, at
best, one involving a single aggravating circunstance. The court
found the crinme was commtted to avoid arrest, sec. 921.141
(5 (e) Fla. Stat.; to disrupt governnental function, ibid. at
(5(g); and that the victim was a police officer, ibid. at (5)
(i). (RES1:82-107)(App. A However, these three aggravating
circunstances were nerged into a single factor. The victims

status as a policeman, standing alone, cannot justify a death

sentence. See, Songer v. State, 544 So.2d 1010 (Fla. 1989); see,

al so, Roberts v. Louisiana, 432 U S. 282, 97 S C. 2290, 52

L. Ed.2d 637 (1977) (mandatory death sentence for nurder of a
police officer uncon-stitutional). Mor eover, the fact that the
singl e aggravating circunstance was the result of the nerger of
three circunstances based on the sanme aspect of the case does

not enhance the weight to be given the circunstance. Straight v.

State, 397 So.2d 903, 910 (Fla. 1981). This Court has frequently
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hel d that one aggravating circunstance will not support a death

sentence where mtigating circunstances are present. E.qg., dark

v. State, 609 So.2d 513 (Fla. 1992); MKinney v. State, 579 So.2d

80, 85 (Fla. 1991); N bert v. State, 574 So.2d 1059, 1063 (Fla

1990); Songer v. State, 544 So.2d at 1011; Snalley v. State, 546

So.2d 720, 723 (Fla. 1989); Renbert v. State, 445 So.2d 337 (Fla.

1984) . The exceptions to this rule have been cases where the
single aggravating circunstance is a particularly weighty one --
a prior nurder conviction -- and the mtigation has been

insignificant. Duncan v. State, 619 So.2d 279 (Fla. 1993).

Conpelling mtigating evidence was presented in this case.
Furthernore, the single aggravation circunstance, based |argely
on the police officer status of the victim does not carry
sufficient weight to outweigh the mtigation.

Even assumi ng the prenedi ati on aggravator is properly found,
the death sentence remains disproportionate. The additional
aggravating circunstance does not sufficiently add to the
aggravation to overcone the mtigation. Each of the three nental
health experts who testified concluded that Andrea’s nental
condition at the tinme of the offense qualified for the two
statutory ment al m tigating circunmstances. Secs.
921.141(6)(b)&(f) Fla. Stat. The State offered nothing to rebut
the experts’ opinions. Al though the trial judge' s rejected of
the testinony of the experts, his decision was not based on
subst ani al conpetent evidence. See, Issue 11, supra. Andr ea
Jackson’s crinme is not one of the nost aggravated and | east

mtigated of homcides for which the death penalty is reserved.
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State v. Dixon, 28 So.2d 1, 7 (Fla. 1973). Jackson urges this

Court to reverse her death sentence.

| SSUE V

THE TRIAL COURT ERRED IN PERM TI NG THE PROSECUTOR TO
MAKE | MPROPER ARGUMENTS TO THE JURY VWH CH ENCOURAGED
THE JURY TO MAKE | TS SENTENCI NG DECI SI ONS UPON EMOTI ON
AND | RRELEVANT  SENTENCI NG FACTORS WH CH | NCLUDED
| MPROPER AGGRAVATI ON AND THE EFFECT ON LAW AND ORDER | N
THE COVMUNI TY.

During the prosecutor’s closing argunment, he discussed the
three | aw enforcenent aggravating circunstances which nerged into
one under the facts of this case, and then told the jury the
fol | ow ng:

...So what you have is you have these three aggravators
and they're all police officer oriented. And the
Court’s going to instruct you about that, he's going []
i nstruct you about the fact they should be nerged and |
agree with that, that’s the law, there’s no issue about
that. They all will be nmerged. So you can only really
count them as one aggravator, but how much wei ght are
you going to give this aggravator? Real i zi ng that
there are three that have to be nmerged in this case
because they are all police officer oriented. But just
think of it, the legislature has seen fit to put three
aggravators in terns of how nmuch inpor-tance they place
on a police officer being killed in the line of duty
and line of enforcing the |laws and how nmuch wei ght they
put on the fact that a person is trying to get away,
escape from custody, that person is attenpting to
escape from being held responsible, accountable for
their actions. |If not we would have chaos. The police
officer wouldn't be able to arrest sonebody and
actually de-tain himand take himand have him be held
accountabl e, then we woul d have who-ever was the victim

of that crine say “lI’ve got to take the law into ny own
hands. "1l handle it, you can’t -- police officers
can’t handle it. 1'Il take it into ny owmn hands. [|’1|

take care of it.”

Can you i magine? W’d have chaos. W would cease
to exist as a nation. So what | submt to you, even
though all three of these aggravators have to be
merged, that this aggravator has got so nmuch weight
that no matter how nuch mtigation you believe this
aggravator alone will outweigh that.
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VR. VEI NBAUM hj ect, that’'s inproper closing
argunent, Your Honor.

THE COURT: It’s overrul ed.

This aggravator alone will outweigh that because there

is no mtigation here, and if there is, well, we Il

tal k about the mtigation in a m nute.
(T14: 1634-1636). This argunent invited the jury to reach its
sentencing decision on inproper factors and considerations in
violation of Andrea Jackson’s rights to due process and a fair
sentencing trial. First the argunment conpletly negated the fact

that the three | aw enforcenent circunstances nerged into a single

aggravating circunstance. See,e.q., Jackson v. State, 648 So.2d

85 (Fla. 1994); Valle v. State, 581 So.2d 40 (Fla. 1991). The

pur pose behind nergi ng aggravating circunstances which are based
on the sanme aspect of the crine is to prevent the sentencer from

giving enhanced weight to the single aggravating fact. See,

Castro v. State, 597 So.2d 259, 261 (Fla. 1992); Straight v.

State, 397 So. 2d 903, 910 (Fla. 1981); Provence v. State, 337

So.2d 783 (Fla. 1976).

Second, the argunent advised the jury to base its sentencing
decision on the need to send a law and order nessage to the
comuni ty. Such a nessage is an inproper consideration for the
jury and the prosecutor’s argunent does nothing nore than play to

the juror’s own fears about crine in the conmmunity. This Court

has consistently con-demmed such argunents. See,e.q., Canpbell v.

State, 679 So.2d 720 (Fla. 1996); Bertolotti v. State, 476 So.2d

130 (Fla. 1985).
The inproper remarks the prosecutor nade have tainted the

reliability of the jury s sentencing recommendation. Art. |,
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Secs. 9, 16, 17, Fla. Const.; Anends. V, VI, VilIl, XV, US.
Const . Andrea Jackson urges this Court to reverse her death
sent ence.

| SSUE VI

SECTION 921.141(7), FLORIDA STATUTES, VWH CH PERM TS

| NTRODUCTION OF VICTIM | MPACT EVIDENCE IN A CAPI TAL

SENTENCI NG PROCEEDI NG | S UNCONSTI TUTI ONAL.

Over defense counsel's objections, the trial court admtted
testinmony of four victiminpact wtnesses, three | aw enforcenent

officers and the victims nother. (T6: 103-120; T7: 420-447; T8:
493; T9: 824, 827, 831) During closing argunent, the prosecutor
told the jury that the evidence, although not relevant to
aggravating or mtigating circunstances, could be used by the
jury in reaching its sentencing decision. (T14: 1644-1645, 1664)
The trial court reaffirmed the prosecutor’s argunent when it gave
the State’s requested jury instruction which stated that the
evi dence coul d be considered when the jury nmade its life or death
decision. (T14: 1738) O her that advising the jury that the
evi dence coul d be consi dered when nmaking its sentenci ng deci sion,
no other guidance was offered. (T14: 1738) The adm ssion of
this irrel evant and enotional ly i nfl ammat ory evi dence,
particularly wthout adequate guidance on its wuse, violated
appellant's right to a fair penalty proceeding under the state
and federal constitutions. Appel I ant acknow edges this Court's
previ ous deci si ons whi ch have permtted victim inpact

evi dence. See, Bonifay v. State, 680 So.2d 413 (Fla. 1996) ;

Wndom v. State, 656 So.2d 432 (Fla. 1995). Jackson is also

aware that this Court addressed this issue in her previous

appeal . Jackson v. State, 704 So.2d 500, 507-508 (Fla. 1997)
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However, Jackson asks that this ruling be reconsidered in |ight
of the constitutional argunents bel ow

A.  Section 921.141(7) is Unconstitutional as it Leaves Judge and
Jury with Unguided Discretion Allowng for Inposition of the
Death Penalty in an Arbitrary and Capricious Manner. Anends. V,
Vi, ViIll, XIV US. Const.; Art. I, Secs. 9, 16, 17 Fla. Const.

B. Section 921.141(7), Florida Statutes, is Vague and Over broad
and Therefore Violative of the Due Process Guarantees of the
Florida and United States Constitutions. Amends. V, VII, VIII
XIV U S. Const.; Art. | Secs. 9, 16, 17 Fla. Const.

C. The Florida Constitution Prohibits Use O Victim | npact
Evi dence. Art. 1, Secs. 9, 16, 17 Fla. Const.

D. Section 921.141(7), Florida Statutes, infringes upon

the exclusive right of the Florida Suprene Court to regulate
practice and procedure pursuant to Article V, Section 2, Florida
Consti tution.

E. Application of section 921.141(7), Florida Statutes,violates
the Ex Post Facto clauses of Article I, Section 10 and Article X

Section 9 of the Florida Cbnstltutlon and Article |, Section 9
and 10 of the United States Constitution.
| SSUE VI |

THE TRIAL COURT ERRED IN REFUSING TO ADMT |INTO

EVI DENCE AND TO CONSI DER | N SENTENCI NG THE VI DEOTAPE OF

THE HYPNOTI C REGRESSI ON DR. MUTTER PERFORMED ON ANDREA

JACKSON AND WHI CH BECAME A SIGNIFI CANT BASIS FOR HI' S

EXPERT OPI NION ON HER MENTAL CONDI TION AT THE TI ME OF

THE CRI ME.’

Judge Moran ruled that Dr. Mitter could testify about the
hypnotic regression since it was an essential basis for his
opinion on Andrea's nental state at the tinme of the crine.
Mutter was also allowed to read extensively from the transcript
of the session during his testinony. (R 171-176) (T6: 89-90; T12:

1276) However, the court ruled the the videotape itself was

This Court addressed this issue in the previous appeal of
this case, Jackson v. State, 704 So.2d at 507-508. 1In this
resentencing, the trial judge again made credibility findings
regarding Dr. Mutter’'s testinony wthout view ng the best
avai | abl e evidence -- the videotape. Jackson asks this Court to
reconsi der this issue.
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irrelevant and inadm ssible for any purpose. (T6: 89-90; 12:
1276) During the trial, Mitter testified, referred to the
hypnotic regression and read portions of the transcript of the
session to the jury. (T12: 1246-1282) On cross-exam nation, the
State attacked the reliabi-lity of the hypnosis procedures and
guestioned Mitter as to whether Andrea was lying during the
hypnotic regression. (T12: 1311-1343) Finally, the court
instructed the jury that it was its role to assess the
reliability of expert testinony pre-sented. (T14: 1731)

In his resentencing order, the trial judge mde a
credibility finding regarding Mutter’s testinony and opi ni on when
he rejected as a statutory mtigating circunstance that Andrea
suffered from an extrene nmental or enotional disturbance at the
time of the crine. (RES1:94-98)(App: A The judge made this
credibiltiy evaluation wi thout any indication that he had viewed
the video-tape of the hypnotic regression. (RESL:94-98) (App: A

In ruling that the videotape of the hypnotic regression was
i nadm ssible for the jury's consideration and in failing to view
the tape hinself, the trial judge denied Jackson her due pro-
cess rights to present a defense and, consequently, her death
sentence violates the Eighth and Fourteenth Amendnents of the
United States Constitution and Article I, Sections 9, 16 and 17,
of the Florida Constitution. First, the videotape was adm ssible
as evidence the experts relied upon to reach their opinions about

Andrea's nental state. Morgan v. State, 537 So.2d 937 (Fl a.

1989). Second, the videotape was adm ssible to rebut the State's

attacks on the reliability of the hypnotic session and to provide
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to the jury the best evidence for fulfilling its burden of
evaluating the weight and credibility of the expert opinions

render ed. Brown v. State, 426 So.2d 76, 92-93 (Fla. 1st DCA

1983) Third, the videotape was adm ssible as evidence in mti-

gation. See, Eddings v. Gklahoma, 455 U S. 104, 102 S.C. 869, 71

L.Ed.2d 1 (1982); Lockett v. GChio, 438 U S. 586, 98 S.Ct. 2954,

57 L.Ed.2d 973 (1978).

| SSUE VI I |

THE TRIAL COURT ERRED I N REFUSI NG TO ALLOW THE DEFENSE
TO HRE A PATHOLOQG ST TO ASSI ST I N REBUTI NG TESTI MONY
OF THE MEDI CAL EXAM NER ABQOUT PGCSI TI ONI NG OF THE VI CTI M
AT THE TI ME OF THE SHOOTI NG, 8

Before trial, defense counsel filed a notion requesting the
appoi ntment of a forensic pathol ogist to assist in preparation of
the defense. (Rl: 96) Specifically, counsel noted that the State,
as it had in the previous sentencing trial, intended to use the
medi cal exam ner to render opinions regarding the position of the
victimat the tinme of the shooting. (Rl: 96) The position of the
victim was a critical issue since it becane inportant to the
i ssue of whether the hom cide was cold, caculated and prenedi-
tated. (RLl: 96) Counsel requested the appointnent of Dr. John
Feegel from Tanpa as the defense expert to assist in preparing to
rebut and cross-examthe nedi cal exam ner on this point. (R1:96 )
The court originally denied this request due to the costs of
bringing someone from out of town. (T6: 97) Later, Defense
counsel renewed and anended the request advising he court that

there was no |ocal expert available. (Rl: 149)(T6: 96-98) The

8Jackson acknow edges that this Court addressed this issue
in the previous appeal. Jackson v. State, 704 So.2d at 508. She
asks this Court to reconsider the issue on this appeal.
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court again denied the notion. (Rl: 156)(T6: 96-98) During
trial, before the nedical examner testified, defense counsel
again renewed the request for appointnent of a defense expert
pat hol ogi st. (T9: 740-744) At this tinme, the court denied the
motion and stated that defense counsel’s position that he was

entitled to an expert to assist in inpeaching the nedical

exam ner was “totally without nerit” and had “...nothing to do
wi th aggravating factors or mtigating factors ...." (T9: 743-
744)

At trial, the nedical examner did render an opinion as to
the position of Oficer Bevel at the tinme of the shooting. (T9:
759-765) Bevel'’'s position was a contested issue at trial. Bevel’s
position was an inportant elenent relevant to the cold, calcula-
ted and preneditated aggravating circunstance. Denyi ng Andrea
Jackson’s defense the benifit of an expert pathologist to aid in
devel opi ng adequate inpeachnent of the mnedical exam ner denied
her the right to due process and a fair sentencing trial. Art. 1|,
Secs. 9, 16, 17, Fla.Const.; Anmends. V, VI, XI ViIl, V, US
Const . The reliability of the sentence inposed is tainted and
the death sentence nust be reversed for a resentencing trial with
a new jury.

CONCLUSI ON

Andrea Jackson asks this Court to reverse her death sentence
and remand her case to the trial court with directions to inpose
a sentence of life in prison. Alternatively, she asks that her
sentence be reverse and her case remanded for a new penalty phase

sentencing trial before a new jury.
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