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I . , 

I EXPI&JATION OF REFERENCt 

A conformed copy of the decision below, dated January 2 1,199s and rendered 

August 12, 1998, may be found at Tab A of the attached Appendix. The designation 

“A- ” is used to reference specific pages of this decision. A conformed copy of the 

court’s August 12, 1998 decision denying FPL’s motion for rehearing, with a specially 

concurring opinion, is contained in the Appendix at Tab B. The designation “B- ” 

is used to reference pages of that decision. 

IFICATION 

Pursuant to this Court’s Order dated July 13, 1998, Petitioner certifies that the 

size and style of type used in this brief is 14 point proportionately spaced Times New 

Roman. 



This petition for discretionary review arises from a decision of the District Court 

of Appeal, Fourth District, expanding the district court’s certiorari jurisdiction beyond 

that established by this Court and placing the decision below in express and direct 

conflict with decisions of this Court and other district courts of appeal on the same 

question of law. The facts as recited in the decision below are as follows. 

Florida Power & Light Company (,‘FPL”) applied to the City of Dania (“the 

City”) for a special zoning exception to build an electrical substation on a 

commercially zoned parcel of land in the City. A-l. Under the City’s Zoning Code, 

the use of the property for an electrical substation is allowed provided it meets the 

criteria established for a special exception use. u After a public hearing on the 

application where both sides presented testimony and evidence, the City Commission 

denied the application. u This denial was quashed on certiorari review by the 

appellate division of the Broward County Circuit Court, based on its determination that 

there was no substantial competent evidence in the record to support the denial. A-l ,2. 

The City sought certiorari review of the circuit court’s decision in the Fourth 

District on two grounds. As relevant here, the City first challenged the correctness of 

the circuit court’s conclusion on the substantial competent evidence component of 

certiorari review. A-2. (“We first address the City’s argument that the circuit court 

departed from the essential requirements of law hy concluding that FP&L met its 



I 
I 
I 
1 
I 
1 
D 
I 
I 
I 
1 
I 
I 
D 
1 
I 
I 
I 
I 

burden . . . and conversely that the City did not . . . .“) (emphasis added). FPL argued, 

inter aI&, that the district court could not conduct a second review of the substantial 

competent evidence issue addressed by the circuit court. Id, 

The Fourth District acknowledged this Court’s decision in Haines, infra, which 

held that “[t]he standard of review for certiorari in the district court effectively 

eliminates the substantial competent evidence component,” but nonetheless proceeded 

to address this component based on decisions in the Third and Fourth Districts. A-2,3. 

The court criticized the absence of specific findings and reasons for the circuit court’s 

conclusion that there was no substantial competent evidence to support the City 

Commission’s denial, reexamined the evidence before the City Commission, arrived 

at its own determination that the record did contain such evidence, and therefore 

concluded that “the circuit court appears to have substituted its evaluation of the 

evidence for that of the City,” which the Fourth District characterized as a departure 

from the essential requirements of law requiring certiorari relief. A-3,4 (emphasis 

added). Addressing the City’s second argument, the Fourth District further held that 

the circuit court also departed from the essential requirements of law by stating that the 

City’s burden was especially heavy because the special exception in this case was for 

essential services (an electrical substation). A-l ,4. 
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FPL filed a timely motion for rehearing, motion for rehearing en bane, and 

alternative motion for certification. On August 12, 1998, the Fourth District denied 

the motion for rehearing. B-l. One of the three judges on the original panel, however, 

fi.led a specially concurring opinion expressly fmding direct conflict between the 

Fourth District’s decision below and decisions of this Court and other district courts 

of appeal on the question of whether the district court is permitted to review the 

substantial competent evidence component a second time. B-l to 3 . 

SUMMARY OF ARM JMENT 

This Court held in FDC, &J& and Vaill&, m, that when certiorari relief 

is sought Tom a quasi-judicial decision as in the instant case, the circuit court, sitting 

in its appellate capacity, should employ a three part standard of review: (1) whether 

procedural due process was afforded; (2) whether the essential requirements of law 

were observed; and (3) whether there was substantial competent evidence to support 

the decision. However, if certiorari relief is sought from the circuit court’s decision, 

the standard of review in the district court narrows. The inquiry is limited to whether 

the circuit court afforded procedural due process and whether the circuit court departed 

from the essential requirements of law (i.e. applied the correct law); the substantial 

competent evidence component is eliminated. Thus, under this Court’s holdings, as 

followed by the Second District in M and the Fifth District in Owings, the 
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district court cannot review the evidence and make its own determination as to whether 

there was substantial competent evidence in the record to support the zoning 

authority’s decision. 

In EDC , this Court reversed a Fourth District decision granting certiorari relief 

on the basis that the circuit court must have substituted its judgment for that of the 

zoning authority because the Fourth District came to a different conclusion as to 

whether substantial competent evidence existed based on its own review of the 

evidence. The Fourth District’s decision below does the exact same thing for the exact 

same reason. As a result, in the Fourth District, a petitioner is afforded a second 

plenary appeal on the substantial competent evidence component, in direct conflict 

with the decisions of this Court and other district courts. Just as in ERC, the exercise 

of this Court’s jurisdiction is necessary to cure these conflicts and to prevent further 

unauthorized exercises of certiorari review by district courts on this important and 

recurring question of law. 

I. The Fourth District’s Decision Expressly And Directly Conflicts With This 
Court’s Decisions In EDC, Haiw And Vaillant. 

I cannot reconcile Multigvne [4th DCA], Blumenthal [3d DCA], 
and the instant case with Owings [.5th DCA] and Kuehnel [2d 
DCA]. More importantly, I think Multidyne and Blumenthal are 
directly contrary to [EDC] [Supreme Court oj’ Florida]. It 

appears to me that confusion continues as to the appellate courts’ 

4 



proper scope of review in certiorari proceedings from the Circuit 
Court sitting in its appellate capacity. . . . [The] majority opinion 
in this case [has] simply collapsed the third component of circuit 
court review [whether the decision is supported by substantial 
competent evidence], into the consideration of whether the circuit 
court applied the correct law. This was disapproved by [EDC] 
. . . and nothing in [Haines] would suggest that district court 
review should be expanded to review competent substantial 
evidence determinations. 

B-3 (emphasis added). These are not FPL’s statements. Rather, they are the well- 

reasoned conclusions of one of the judges on the panel below in a specially concurring 

opinion on FPL’s motion for rehearing. As that judge correctly determined, the Fourth 

District’s decision expressly and directly conflicts with this Court’s decisions in 

Education Dev. Center, Inc. v. City of West Palm Beach, 541 So. 2d 106 (Fla. 1989) 

(“EDC”); Haines City Community Dev. v. HegG, 658 So. 2d 523 (Fla. 1995) 

(“Haines”); and City of Deefield Beach v. Vaillant, 419 So. 2d 624 (Fla. 1982) 

(“Vaillant”); and with the decisions of at least two other district courts of appeal. 

Stripped to its essence, the Fourth District simply disagreed with the circuit 

court over whether there was substantial competent evidence to support the City’s 

denial. The Fourth District reached this result by (1) reexamining the testimony before 

the City Commission, (2) noting that the circuit court’s order consisted of %onclusory 

statements” rather than specific findings, (3) finding that “the record as a whole 

contains substantial competent evidence to support a denial of the special exception” 

5 
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and (4) concluding that “because the circuit court appears to have substituted its 

evaluation of the evidence for that of the City . . . the circuit court departed from the 

essential requirements of law.” A-3,4. This is precisely what EDC - - a case not even 

mentioned in the decision below - - prohibits. 

In EDC, the circuit court granted certiorari relief and reversed the City’s 

decision to deny the application, finding in a conclusory fashion that ((there was no 

substantial competent evidence to support the City’s denial . . . .” On certiorari review, 

the Fourth District reversed the circuit courtfor the very same reason that the Fourth 

District has cited in this case: 

The record contains competent evidence supporting both sides of 
the controversy presented to the zoning board. There was 
substantial evidence to support denial of the application . . . . To 
find to the contrary, we conclude that the lower tribunal either 
reinterpreted the inferences which the evidence supported or 
reweighed that evidence; in either event substituting its judgment 
for that of the zoning board, which it may not properly do. 

City of West Palm Beach v. Education DevLZenter, mc,, 526 SO. 2d 775,777 (Fla. 4th 

DCA 1988). Thus, the Fourth District in EDC was presented with a conclusory order 

from the circuit court, that on its face did not show that the circuit court had reweighed 

the evidence, but which the Fourth District found to have departed from the essential 

requirements of law because it must have reweighed the evidence (in the Fourth 

District’s view) based on a reexamination of the record (by the Fourth District) which 
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revealed (according to the Fourth District) that the record did contain substantial 

competent evidence to support the city’s denial of the petition. 

This Court, exercising its conflict jurisdiction, reviewed the Fourth District’s 

EDC decision and considered whether the district court had exceeded the proper scope 

of review by reversing the circuit court’s order on the substantial competent evidence 

question. EDC, 541 So. 2d at 107. This Court concluded that the Fourth District’s 

decision could not be reconciled with Vaillant, and held that ‘<[t]he standard of review 

for the district court has only twn discrete components. . . . whether the circuit court 

afforded procedural due process and applied the correct law.” zd, at 108 (citing 

Because the Fourth District in EDC had reexamined the Vaillant, 419 So. 2d at 626). 

substantial competent evidence component, albeit because it inferred (as in this case) 

that the circuit court “must have” improperly reweighed the evidence, this Court 

reversed. “The district court of appeal simply disagreed with the circuit court’s 

evaluation of the evidence.” Id, at 108-09. 

The decision below also expressly and directly conflicts with this Court’s 

decision in Haines, which analyzed and relied upon EDC. In Gaines, this Court 

analyzed and harmonized the prior decisions in this area and clearly spelled out the 

scope of appellate review by a district court in a case such as this: 

As a case travels up the judicial ladder, review should consistently 
become narrower, not broader. We have held that circuit court 

7 



review of an administrative agency decision . . . is governed by a 
three-part standard of review: (1) whether procedural due process 
is accorded; (2) whether the essential requirements of law have 
been observed; and (3) whether the administrative fmdings and 
judgment are supported by substantial competent evidence. . . . 
The standard of review for certiorari in the district court 
effectively eliminates the substantial competent evidence 
component. 

Haines, 658 So. 2d at 530 (citations omitted) (emphasis added). 

Simply put, the decision below expressly and directly conflicts with these 

decisions and results in nothing short of a second full review of the substantial 

competent evidence component in the district court, which is not permitted. 

II. The Fourth District’s Decision Divides The District Courts Of Appeal 
On The Same Question Of Law As It Expressly And Directly Conflicts 
With The Second District’s Decision In Kuehnel And The Fifth District’s 
Decision In Owings. 

The Fourth District’s decision also creates an irreconcilable conflict with the 

decisions of other district courts that have adhered to the scope of review set forth in 

EDC, Haines and Vaillant, including Manatee County v. Kuehnel, 542 So. 2d 1356 

(Fla. 2d DCA), rev, denied 548 So. 2d 663 (Fla. 1989) and St. Johns County v, 

m, 554 So. 2d 535 (Fla. 5th DCA 1989), rev. denied 564 So. 2d 488 (Fla. 1990). 

In Kuehnel, the circuit court, acting in its appellate capacity, entered a judgment 

“finding that there was no competent evidence . . . to support [Manatee County’s] 



decision to deny the request for rezoning.” 542 So. 2d at 1357. On certiorari review, 

the Second District held: 

When a district court of appeal reviews . . . a decision of a trial 
court acting in its role as an appellate court, the standard of review 
which the district court must apply is narrow. The court must 
determine whether the trial court afforded procedural due process 
and observed the essential requirements of law. . . . The petitioner 
is not entitled to two full appellate reviews. 

The circuit court . . . reviewed the record . . . and determined that 
no substantial, competent evidence supported the county 
commission’s decision. We fmd that the county was afforded due 
process and the circuit court applied the correct law. This court 
cannot disagree with the circuit court’s evaluation of the evidence 
and substitute its judgment-for that ofthe circuit court. 

kL at 1358 (citations omitted) (emphasis added). 

In Owings, the Fifth District reached the same conclusion: 

As recently emphasized by the Florida Supreme Court in [EKJ, 
a district court of appeal plays a very limited role in reviewing a 
circuit court’s action in a zoning dispute such as this. Only the 
circuit court can review whether the judgment qf the zoning 
authority is supported by competent substantial evidence. 

Again, the circuit court’s weighing of the evidence is not subject 
to review by this court, as long as the correct standard of law has 
been applied. Regardless of whether this court would have 
decided the issues before the circuit court differently, a full de 
novo review of the county’s decision by this court is not 
authorized, as [EDC and Vaillant] make clear. . . . [Alnotherfull 
review would render meaningless the circuit court’s action. 



554 So. 2d at 537 (citations omitted) (emphasis added); se,,e & Fowler v. City of 

Titusville, 603 So. 2d 724, 725 (Fla. 5th DCA 1992). 

The Fourth District’s opinion in this case expressly and directly conflicts with 

Kuehnel and Owings in that it reviewed the record, disagreed with the circuit court’s 

evaluation of the evidence and substituted its judgment for that of the circuit court as 

to the substantial competent evidence component. 

CONCI,I JSION 

As stated by one of the three judges below, the Fourth District’s decision in this 

case cannot be reconciled with decisions of this Court and other district courts and is 

a glaring example of the confusion which continues to exist in the district courts on this 

important and recurring question of law. Unless corrected by this Court, this confusion 

will continue to produce unauthorized exercises of certiorari review by district courts, 

usurping the certiorari review authority of circuit courts on the substantial competent 

evidence issue, vitiating the finality of their decisions on this issue and causing 

disparate results in quasi-judicial zoning cases among the districts. The lack of 

predictability and fmality on this issue through the circuit court level causes 

unnecessary litigation in this Court, in the district courts and in the circuit courts on 

remand, at great costs to the courts, to local governments and to property owners. For 

all these reasons, this Court should exercise its jurisdiction in this case. 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT JANUARY TERM 1998 

CITYOFDANIA, 

Petitioner, 

V. 

FLORIDA POWER & LIGHT, a Florida 
cqorati~ 

Respondent. 

CASE NO. 97- 1657 

Option filed January 2 1,1998 

Petitioll for tit of certiorari to the circuit court 
of the Seventeenth Judicial Circuit, Broward 
Cam& W. H&x& Moriarty, Judge; L.T. Case No. 
96-563 1 18. 

E. Bruce Johnson, Michael T. Burke, and 
Christine M. Duignan of Johnson, Ansehno, 
Murdoch, Burke & George, Fort Lauderdale, for 
petitioner. 

Jean G. Howard, Miami., for respondent. 

PARIENTE, BARBARA, J., Associate Judge. 

Petitioner, City of Dania (City), timely seeks 
certiorari review of an order of the circuit court, 
sitting in its appellate capacity, which quashed the 
City% decision to deny Florida Power & Light’s (F 
P & L) petition for a special zoning exception We 
grant txtiorari because we conclude that the circuit 
court substituted its evaluation of the evidence for 
thatoft.heCityandfurtkimposedanimpro~ 
legal burden on the City in reversing the denial of 
the mning request. 

F P & L applied for a special zoning exception to 

build an electrical substation on a parcel in the City 
zoned C-2 comm~i& which adjoined rklential 
property. Au&ing to the City code, the use of the 
property for an electricaI substation is not a 
permitted use, but may be allowed by special 
exception. Sne Dania City Code 0 6.40, 

TkKiiyPbaming&ZoningBoardrecommended 
denial of the application Afk a de novo review 
and a public hearing on the application, where both 
aides presented testimony, the City Commission 
voted to deny the applic&n. 

The Dania City Code provides that “special 
exception uses . . . shallbepcrmittedonlyupon 
authorization by the city commission provided that 
such uses shall be found by the city commission to 
c#xlplywith”sGven retpbrmts. Q 6.40. The City 
defuxlsits&cisiontoderrytheapplicationbasedon 
itsassutionthatFP&L’sproposalforanelectrkal 
substation failed to m& two of the seven 
requirements for a special exception use: 

(c) That the use will not cause substantial injury 
to the value of & property in the neighborlid 
whereitistobelocated. 

(d) That the use will be compatible with 
adjoining development and the intended purpose 
ofthedistrictinwhichitistobelocated 

% 6.4O(W). 

In its petition for certiorari to our cour$ the City 
asserts that because there was sufkient lay and 
expert testimony to support the City% denial of a 
special exception, the circuit court impemissibly 
substimteditsjudgm&asfactfinderforthatofthc 
City. TheCityfurtherar~thatthecircuitcourt 
erred by imposing a higher burden of proof for 
dad of an application than the law requirts when 
it statedthatthe City’s but& was kzpeciaIly heavy 
where . . . the special exception requmt is for 
essartial sewices.” We agree with both arguments. 

Our review of the circuit colfct’s decision is limited 
to a detemination of whether the circuit court 



applied the txaTe+A law, which is sylonymous with 
-onofwhdkthecircuitco~departed 

r.w 658 So. 2d 523, 
530 (Fla 1995). 

We fust addr~ the Cit$s argument that the 
circuit court departed from the essu~tial 
~oflawbywacludingtbatFP&Lmet 
its burden of showing that the use of the property 
fa an eledrical subst&n uxnplied with the criteria 
set forth in the City code, and conversely that the 
City did not meet its burden of showing adverse 
harm to the public interest 

When a circuit court reviews a local 
adminkuative action by certiorari, the circuit court 
functions not as the fact fmder, but in its appellate 
role.’ Accordingly, its review of fmdhgs of fact is 
extremely limited: 

[c]ertiorari in circuit cart to review local . . 
tuimmumtive action under Florida Rule of 
Appellate a 9.03O(c)(3) is not truly 
tiIiseiq common-law certiorari, because the 
review is of right In other words, in such review 

Id at 530 (citations omitted) (emphasis supplied). 
Thus, when a circuit txurt reverses the zoning 
decision of a city commission heeause it disaw 
withttMzMlluf&loftheeviden~,thecircllitcourt 
hasappliedthewrongstandardofrevi~tothe 
ckisiaz & Citv of Fort v 

%I the Sewatecntb Judicial Circuit, unlike in the 
Fi&mdh Judicial Circuit, p&.ious for writs of c&iorari 
inmingadrahhhecasu.aswcllasappealsh 
thccountyc4urttothecimuitcourtqarehandkdbya 
single ckuit court judge fatba than au appellate panel of 
Thea. &~v.F~617So,2d350,352nl (Fla 
4th M=A 1993) (Farmer, J., dismting); Ef, State v, 
ti 643 So. 2d 1163 n. 1 (Fla 4th DCA 1994). The 
City does not challenge this prmxdure. 

m 567 So, 2d 955,957 
(Fla. 4th DCA 1990); M&Q&&&& Co- 
? 675 So. 2d 598,608-09 (Fla 3d DCA 

FP&L~thattbiscetntcannotagainrevi~ 
theissueofwhcrfwr~wassubstautial~ 
evidence to support the City’s decision. While we 
aremMfulthatottrtiisnottotighthe 
aQptm658So,2dat530,itispartof 
this court’s responsibility to m whether the 
circuit unnt Gxcctdod its scepe of review and 
substituteditsownfactualM.ingsforthoseofthe 
City. k Muttihae. 567 So. 2d at 958; 
rl$,675So.2dat606. Ifwefailedtogmut 
reliefwkeasingiecircuitcourtjudgesittinginhis 
ap+tecapacity~substantial~ 
evidence relied on by a govm entity in 
making a zoning decisian, this could in it& 
amslitute a miscarriage ofjustict. 

I * &Fs 
405 So. 2d 446 (Fla. 4th DCA 

1981), this collrs in quashing the decision of the 
circuit court, held that: 

Thequestiouoftheweightandctzdibili~ofthe 
evi~isfortheadmi&t&veagencyandnot 
thereviewingcarat,eventhoughthecosltfmay 
have reached a differeat cenchksion on the samt 
tedmony. Thecouttshouldnotsuhstibateits 
jud~forthatoftheaAministrativefactEm&r 
whoheardthet&motryandwasinapositionto 
evaluate the credibility of wim. 

Id, at 447 (quoting mn 
u 339 So. 2d 302,304 (Fla. 3d DCA 1976)). 
Thetestisnotwhetherthecircuitcourtwouldhave 
rexhedtksameconcl~ionbasedontheevidehoe, 
but “whether there was any substantiai CompetcHf 
evidence upon which to base the commission’s 
conclusion” Multihae. 567 So. 2d at 957. 

FP&Lassertsthattheks&nonyofthecitkns 

‘Judge Cope’s dissnt adopted ~1s the opinion of the 
court upon idming en bauc. 
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cannot be relied upon in denying a petition for a 
zoning exceptioq citing pollard v. Palm Rc& 
&u&y, 560 So. 2d 1358 (Fla. 4th DCA 1990). 
‘Ihis case is distinguishable from pollaui where our 
court conchtded that there was “literally no 
competent evidcn& to support the denial of the 
spial acepticm hause the denial was based only 
cm the unsubstantiated wmmats of area residents. 
560 So. 2d at 1360; & UJ of qpQpkBy, 
Q#nge Cou&, 299 So. 2d 657,659-60 (Pla. 4th 
DCA 1974). H~F, the City heard from members of 
the public and f?om expert witness on both sides 
oftkcudmvasy. ~weneednotreachthe 
tkision w&k the testimony of the area residents 
alone would have bcea suEi& to support a denial 
of a special exception. 

The role of the governmental entity is to arrive at 
sound decisions affecting the use of property witbin 
its domain This includes receiving citizen input 
regarding the effect of the proposed use on the 
neigh- especially where the input is fact- 
based. ~$&&&zv.Me~&&rnD& 
p+:ig So. 2d 1041 (Fla. 3d DCA 1980); 

The public hearing inclucled expert testimony 
from a real estate appraiser and a certifed land 
planner. Both opined that the substation would 
depress adjoining tidential property values. F P& 
L argues here, as it did to the circuit court, that the 
method of analysis employed by the City’s expert 
appraiser in arriving at his conclusion was flawed 
because the substations considered by the expert in 
his study were not su&iently similar to the one 
proposed in terms of landscaping and setback 

FP&LalsochallengesthecertXedland 
plan&s opinion that no amount of landscaping or 
setback could make the electrical substation a 
compatible use in a residential neighborhood. 
However, these arguments address the weight and 
credibility of the expert opinions -- issues that were 
for the City as fact fmder to decide, not the circuit 
court as a reviewing murt. ti Franza, 405 So. 2d 
at 447; 7 675 So. 2d at 606. 
‘what the evidence is conflicting, the cmuts should 

IX% intufae with an administrative decisicm to deny 
a special exception.” Q@ of St. Pa 

CQPL, 493 So. 2d 535,538 
(Fla. 2d DCA 1986). 

lllCCifCUitdSordacorrtains~WilCh.lSO~ 
st&mal&butfailstoiJIchldespecifrcfuldingsand 
reasons fcrr its ciX&si~, hampering our revim of 
its&. Tko&7dotsnotexplainwhytheexpert 
tmtimony preset&d by the City dots not constitute 
substantial compcmnt evidence, 

WecandiscemnovalidreasonwhytheCity,as 
fact tinder, should have been required to disregard 
theexpertte&monyandthetestimonyofthearea 
residents who stated they would not have bought 
homes in the neighborh~ if an eleetaical 
substation had been built3 The record aa a whole 
cardaim substantialcompctcntevidencctompport 
a denial of the special exception to build an 
electrical substation based on two of the City’s 
seven requirements for a special exception: 
“substantial injury to the value of other propaty” 
and inccmpatibility with “adjoining development 
and the intended purpose of the district” Dania 
City Code # 6.4O(c),(d); See B 
w v. Sv 698 So. 2d 
281 (Fla. 3d DCA 1997); QQ of St. Pm 
m V. Petecscg 398 So. 26 875,877 (Fla. 5th 
DCA 1981), &pproved ’ , ** QXK& 428 So. 2d 
241 (Fla. 1983). 

‘The City points to statemu~ts made by the individusl 
commissioners when voting to deny the nq=t. It 
would be inappropriate for us to rely on the 
Commissioners’ individual tzannmts rather than ou the 
decision of the City as a whole. M Metrowlitan Dade 
COW@ V. RB 675 So. 2d 598. 604 (Fla 3d 
DCA 1995). There were M of&xi fmdhgs of fact made 
bytheCity,butFP&LdidnotattacktheCity’sdeCisioU 
on~basis,eithainthecircuitcourtorinthis~~ 
Thedenialisamp~supportedby~record. &zodham 
- 398.S 2d875.877 @la 5thDCA 1981), 

III e 428 So. 2d 24 1 (Fla 1983); 
citv of St pw v. car-. Dev. 0,493 
So. 2d 535, 538 (Fla 2d DCA 1986). However, the 
failure of a governmental mtity to make official tigs 
of fact II&M the review pm more difEcult. 
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WefmaRyaddrwstbeargumentmadebytheCity 
that the Circuit txurt improperly imposed a higher 
burden of proof on it than the law allows. The 
shifting burden of proof applicable to a special 
exceptionMseissetfolthi.nInjncv.DuvalC~ 
m 495 So. 2d 167 (Fla 1986). 
According to U once the party seeking the 
special exception meets the initial burden of 
showing compliance with the statutory criteria for 
granting an exwption, the burden shifts to the 
govcmmatal entity to demonstrate, by compeknt 
substantial eviduq that the special exception does 
notmeetthestandardsinthez4xtingordinanceand 
isinfac&adv~to~publicinterest. U;ti 
pollard 560 So. 2d at 1359. 

WC fmd no case law to support the circuit court’s 
conclusim that, because the special exception is for 
asdial smites, the City had an “especially heavy 
burden.” ws shifting burden applies to all 
requtstcd special exceptions. Further, there is no 
special provision in the City% code imposing 
w standards for special ex~tions related to 
a public purpose. The circuit court’s imposition of 
a higher burden on the City than that enunciated in 
b also wnstiti a dqxrture from the essential 
reqpirmmts of law and may have contributed to its 
erroneous conclusions con&g the lack of 
substantial competent evidence. 

Because the circuit court appears to have 
sub&tuM its evaluation of the evidence for that of 
the City and also imposed an in-t burden of 
proof on the City, the circuit court departed from the 
essential requirements of law. The petition is 
granted and the circuit court opinion is quashed. 
Thisca!3eisremided for proc&ings consistent 
with this opillion. 

WARNER and POLEN, JJ., COIICUT. 

NOT FINAL UNTIL THE DISPOSITION OF 
ANY TIMELY FILED MOTION FOR 
REHEARING. 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

CITY OF DANLi, 

Petitioner, 

V. 

FLORIDA POWER & LIGHT, a Florida 
corporation, 

Respondent. 

CASE NO. 97-1657 

Opinion filed August 12, 1998 

Petition for writ of certiorari to the Circuit Court 
for the Seventeenth Judicial Circuit, Broward 
County; W. Herbut Moriarty, Judge; L.T. Case No. 
96-563 1 18. 

E. Bruce Johnson, Michael T. Burke, and 
Christine M. Duignan of Johnson, Ansehno, 
Murdoch, Burke & George, Fort Lauderdale, for 
petitioner. 

Jean G. Howard, Miami, for respondent. 

ON MOTION FOR REHEARING 

PER CURIAM. 

The motion for rehearing is hereby denied. 

POLEN, J., and PARIENTE, BARBARA J., 
Associate Judge, concur. 
WARNER J., concurs specially with opinion. 

WARNER, J., concurring specially. 

While I concur in the denial of rehearing, I do so 
on the ground that the order should have been 
quashed because the court imposed an “especially 
heavy burden” on the city to demonstrate that the 
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special exception does not meet the standards of the 
zoning ordinance. As to whether or not it is proper 
for us to grant certiorari when we conclude that the 
circuit court ex&ed its scope of review and 
substituted its own factual findings for those of the 
agency, I am less clear. Although I was a member 
of the panel of City of Fort Lauderdale v. 
Multidyne Medical Waste Management, Inc., 567 
So. 2d 955 (Fla 4th DCA 1990), I question whether 
we faithfully applied the holding of Education 
Development Center, Inc. v. City of West Palm 
Beach Zoning Board of Appeals, 54 1 So. 2d 106 
(Fla. 1989). 

In Ci@ of West Palm Beach Zoning Board of 
Appeals v. Education Development Center, Inc., 
526 So. 2d 775 (Fla. 4th DCA 1988), the City of 
West Palm Beach (“City”) brought a petition for 
writ of certiorari to our court a&r the circuit court 
reversed a decision of the zoning board of appeals, 
which had denied a property owner’s application to 
convert its residential property to a preschool. The 
circuit court found that there was no substantial 
competent evidence to support the City’s denial of 
the application. Our court reviewed the evidence 
presented and determined that it contained 
mnpetat substantial evidence on both sides of the 
issue. Thus, the circuit court’s conclusion to the 
contrary, that there was not substantial evidence to 
support the denial, constituted a reweighing of the 
evidence before the zoning board, which amounted 
to a substitution of the circuit court’s judgment for 
that of the zoning board. Finding this to be 
imperm&ible, we granted the petition and quashed 
the order. 

The respondent subsequently petitioned the 
supreme court for review. The court quashed our 
decision and distinguished review by the appellate 
mats hm review by the circuit courts in certiorari 
proceedings. It stated that: 

In City of Deerfield Beach v. Vaillant, 4 19 So. 
26 624 (Fla. 1982), the Court clearly set forth the 
standards governing certiorari review. When the 
circuit court reviews the decision of an 
administrative agency under Florida Rule of 



Appellate Procedure 9.03O(c)(3), there are rhree 
discrete components of its certiorari review. 

Where a party is entitled as a matter of right to 
seek review in the circuit court from 
administiative action, the circuit court must 
determine whether procedural due process is 
accorded, whether the essential requirements of 
the law have been absented, and whether the 
administrative findings and judgment are 
supported by competent substantial evidence. 

Vaillant, 419 So. 2d at 626. In so doing, the 
circuit court is not permitted to reweigh the 
evidrxe nor to substitute its judgment for that of 
the agency. Bell v. City of Sarasota, 371 So. 2d 
525 (Fla. 2d DCA 1979). 

In turn, the standard of review to guide the 
district court when it reviews the circuit court’s 
order under Florida Rule of Appellate Procedure 
9.03WW(W is necessarily narrower. The 
standard for the district court has only n~o 
discrete components. 

The distict cou& upon review of the circuit 
court’s judgment, then determines whether the 
circuit court afforded procedural due process 
and applied the correct law. 

We hold that the principles expressed by the 
Court in Vaillant clearly define the standards of 
review applicable here. There was no contention 
of a denial of due process and the district court of 
appeal did not fmd that the trial judge applied an 
incorrect principle of law. The district court of 
appeal simply disagreed with the circuit court’s 
evaluation of the evidence. Accordingly, we 
reaffirm Vaillant and quash the decision of the 
district wurt. 

Education Dev., 541 So. 2d at 108-09 (emphases in 
original). In dissent, Justice MacDonald cautioned 
that the majority was 

[clothing] trial judges with powers of absolute 
czars in zoning matters. All that the trial judge 
would have to do to insulate his actions from 
review would be to couch his order mandating 
reversal in terms of “there is no competent 
evidence to deny the zoning application.” Surely 
we do not want to tie the hands of the district 
courts of appeal in such situations. Rather, the 
appellate courts should be able to pass on the 
issue of whether there was, indeed, competent 
substantial evidence to support the conclusion of 
the zoning board 

Id. at 109. What I must conclude from both the 
majoriv and dissent in Education Development is 
that the district wurts do r~& have the review power 
to reverse a trial court’s determination regarding 
whether competent substantial evidence exists to 
support the agency action. 

In Multidyne, 567 So. 2d at 955, however, we 
again quashed the order of a circuit court which 
found that there was no substantial evidence to 
support the denial of a permit application. While we 
cited Education Development, we again considered 
the evidence before the agency and determined that 
there was conflicting evidence on the issue, and 
therefore quashed the circuit court’s contrary 
con&ion on that basis. I can discern no difference 
in what we did in Multidyne and what we did in 
Education Development which was quashed by the 
supreme court. 

Metropolitan Dade Counry v. Blumenthal, 675 
So. 2d 598, 608-09 (Fla. 3d DCA 1995), rev. 
dismissed, 680 So. 24 42 1 (Fla. 1996), states that: 

All the district courts that have addressed this 
scope of review issue are in accord that where the 
circuit court applies an incorrect legal standard 
and errofieausly deknnines that a zoning decision 
is not supported by substantial competent 
evidence, or where the record is clear that the 
court has impermissibly reweighed the evidence, 
then the lower court has departed from the 
essential requirements of law and certiorari is 
available to the aggrieved party. 
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The cases cited by the third district, however, do not 
alI stand for that proposition. For instance, Marum 
V. Ciry of Coral Gables, 619 So. 2d 455,457 (Fla. 
3d DCA 1993), quashes a circuit court decision for 
applying the incorrect law in interpreting a zoning 
ordinance, not in evaluating competent substantial 
evidence, although it does evaluate the facts of the 
case in light of its determination of the correct 
zoning law to apply. See also Herrera v. Ciry of 
Miami, 600 So. 2d 561, 562-63 (Fla. 3d DCA 
1992). Furthermore, three cited cases predate 
Education Development.’ Thus, Blumenthal’s 
blanket statement is not in accord with most of the 
case law cited and is not consistent with Education 
Development. 

Orange County v. Lust, 602 So. 2d 568,572 (Fla. 
5th DCA 1992), relied on our opinion in Multidyne, 
but I think Orange County may conflict with St. 
Johns County v. Owings, 554 So. 2d 535,537 (Fla. 
5th DCA 1989), which states that: 

the circuit court’s wekhine of the ev& is not 
subject to review by this court, as long as the 
correct standard of law has been applied. 
Regardless of whether this court would have 
decided the issues before the circuit court 
differently, a full de novo review of the county’s 
decision by this court is not authorized, as 
Education Development Center and City of 
Deer-eid Beach v. Vaillant make clear. 

(emphasis added). 

Respondent has also brought to our attention 
Manatee County v. Kuehnel, 542 So. 2d 1356 (Fla. 
2d DCA 1989). In that case, the circuit court had 
reversed the agency, finding that there was no 
CompttQlf evidence before the County Commission 
to support the decision to deny rezoning. Relying 

’ See Ciw of Deland v. Benline Process Color Co., 
493 So. 2d 26, 28 (Fla. 5th DCA 1986); Board of 
County Comm ‘rs of Pinellas Couny v. City of 
Clearwater, 440 So. 2d 497,499 (Fla. 2d DCA 1983); 
Town of Mangonia Park v. Palm Beach Oil, Inc., 436 
So.2d1138,1139(Fla.4thDCA1983). 
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on Education &velopment, the second distict said: 

The circuit court in this case, properly acting as an 
appellate court . . , reviewed the record of the 
county commission’s hearing on the issue and 
determined that no substantial, competent 
evidence supported the county commission’s 
decision. We find that the county was afforded 
due process and the circuit court applied the 
correct law. This court cannot disagree with the 
circuit court’s evaluation of the evidence and 
substitute its judgment for that of the circuit court. 

Id. at 1358. 

I cantwt reccmcileMulti@ne, Blumenthal, and the 
instant case with Owings and Kuehnel. More 
importantly, I think Multidyne and Blumenthal are 
directly contrary to Education Development. It 
appears to me that confusion continues as to the 
appellate wurts’ proper scopt of review in ctmorari 
proceedings fkom the Circuit Court sitting in its 
appellate capacity. Muliicfyne and Blumenthal, as 
well as our majority opinion in this case, have 
simply collapsed the third component of circuit 
court review of agency action, namely its authority 
to review whether the administrative findings and 
judgment are supported by competcnt substantial 
evidence, into the consideration of whether the 
circuit court applied the correct law. This was 
disapproved by Education Development in 
quashing this court’s decision, and nothing in 
Haines City Communiry Development v. Heggs, 
658 So. 2d 523 (Fla. 1995), would suggest that 
district court review should be expanded to review 
competent substantial evidence determinations. 

Because the circuit court applied the incorrect law 
in dekrmining the burden of proof, it is still 
appropriate to quash the decision and remand for 
further proceedings. However, I disagree with the 
majority decision to the extent that it reviews the 
circuit court’s determination of whether competent 
substantial evidence supported the agency decision. 
Based on Education Development, I conclude that 
this issue is not within the scope of our review. 


