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PRELIMINARY STATEME NT 

Petitioner was the defendant and Respondent was the prosecution in the Criminal Division 

of the Circuit Court of the Nineteenth Judicial, In and For St. Lucie County, Florida. 

The following symbol will be used: 

A = Appendix 
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STATEMENT 0 F THE CASE AND FACTS 

Petitioner was charged by information filed in the Nineteenth Judicial Circuit with resisting 

an officer without violence, possession of less than 20 grams of cannabis and possession of cocaine. 

Pretrial, Petitioner moved to suppress evidence seized during an unlawful detention. The facts were 

set forth in the opinion of the District Court as follows: 

Officer Hall of the Fort Pierce Police Department was patrolling a 
“high crime, high drug” area when he saw appellant, Brown on foot, 
approach a vehicle stopped at a traffic signal. Brown yelled into the 
vehicle, but it sped away. Hall drove toward Brown, who ran up to 
the patrol car in a “very excited” state and asserted that he was trying 
to get a ride home. Feeling vulnerable in his patrol car, Hall exited to 
speak with Brown. 

Hall knew Brown from prior contacts and knew of some other 
officers’ arrests of Brown. One of those arrests was for battery on a 
law enforcement officer and resisting arrest with violence. When he 
asked Brown his name, however, Brown gave him a fictitious one. 
Hall noticed that Brown’s hands were in his pocket. Knowing that 
one of the most basic elements of officer safety is never to talk with 
a potential suspect who has his hands in his pockets, Hall asked 
Brown if he would take his hands out of his pockets. Brown complied 
but then reached into the front of his pants underneath his waistband 
and turned away from Hall. At that point Hall was in fear that Brown 
was going for some weapon. Hall then reached around to grab 
Brown’s hands. Hall and Brown fell to the ground as the officer 
yelled for Brown to take his hands out of his pants. Eventually, Hall 
gained control of Brown and placed him under arrest for resisting 
arrest. A subsequent search of Brown revealed drugs. 

Brown v. State ,23 Fla. L. Weekly D 1829a (Fla. 4th DCA Aug. 5,1998). The trial court denied the 

motion. Petitioner proceeded to jury trial, where his renewed motion was denied. He was found 

guilty as charged, convicted and sentenced. 

On direct appeal to the Fourth District Court of Appeal, the order of suppression was 

affirmed. Notice of invocation of discretionary jurisdiction was filed on September 3, 1998. 
z 

P 
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SUMMARY OF ARGUM ENT 

The instant decision of the Fourth District Court of Appeal holding that an officer may order 

a defendant to remove his hands from his pockets without having a founded suspicion of criminal 

activity directly and expressly conflicts with the decision of the Third District Court of Appeal in 

Evans v, Sta te, 546 So. 2d 1125 (Fla. 3d DCA 1989), and the decision of the First District Court of 

Appeal in Johnson v. State ,610 So, 2d 581 (Fla. 1st DCA 1992), on the same question of law. As 

authorized by Article V, Section 3(b)(3) of the Florida Co nstitution, this Court should exercise its 

discretion to accept review of the opinion of the Fourth District Court of Appeal in Brown v. State, 

23 Fla. L. Weekly 1829a (Fla. 4th DCA Aug 5 ,  1998). 
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ARGUMENT 

THIS COURT HAS JURISDICTION OVER THE INSTANT 
DECISION OF THE FOURTH DISTRICT ON THE BASIS OF 

SIONS OF OTHER DISTRICT COURTS OF APPEAL. 
DIRECT AND EXPRESS CONFLICT WITH TWO DECI- 

Article V, Section 3(b)(3) of the Constitution of Florida empowers this Court to review a 

decision of a district court of appeal which expressly and directly conflicts with a decision of another 

district court of appeal. The Florida Star v. B.J.F,, 530 So. 2d 286,288 (Fla. 1988). Here, the 

decision of the Fourth District Court of Appeal conflicts with the decision of the Third District Court 

of Appeal in Evans v. S tate, 546 So. 2d 1125 (Fla. 3d DCA 1989), and the decision of the First 

District Court of Appeal in Johnson v. State, 610 So. 2d 581 (Fla. 1st DCA 1992), on the same 

question of law. 

In the instant case, the Fourth District Court of Appeal held that a police officer need not 

have a founded suspicion that a citizen is engaged in criminal activity prior to directing the citizen 

to remove his hands from his pockets. Despite the directive, the officer and citizen remain engaged 

in a citizen encounter. Judge Warner, writing for the court explained, 

In the instant case the initial contact between the officer and Brown 
constituted a consensual encounter. The officer asked Brown his 
name and asked him to take his hands out of his pocket. Under 
w, Brown was free to comply or ignore the officer's requests. 
Brown actually complied with both requests. However, after having 
complied, Brown placed his hands into his pants and turned around. 
At that time, the officer testified that Brown was no longer free to 
leave, and the trial court determined that the officer had reasonable 
suspicion to believe that Brown was going for a weapon and 
endangering the safety of the officer. 

Brown v. State ,23  Fla. L. Weekly at 1830. 

'Popple v. State, 626 So. 2d 185 (Fla. 1993). 
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In Evans v. State ,546 So. 2d 1125 (Fla. 3d DCA 1989), the defendant was seated on a bench 

at 4:OO a.m. with his hands in this pockets. The officer “asked” the defendant to remove his hands 

from his pocket for officer safety. When the defendant complied, cocaine fell to the ground. In 

finding that the trial court erred by denying the motion to suppress, the appellate court wrote: 

Given the realties of the situation and notwithstanding the police- 
man’s contrary statement, it is clear that a reasonable person [in the 
defendant’s situation] would have believed he was not free to 
[disobey the officer].” See United States v. Mendenhall, 446 U.S. 
544,555,100 S.Ct. 1870,1877,64 L. Ed.2d 497,509 (1980); FZorida 
v. Roysr, 460 U. S. 491,103 S.Ct. 1319,75 L.Ed.2d 229 (1983). 

Consequently, the Third District concluded that the cocaine was recovered as a result of a 

“constitutionally unjustified police order.” 

In Johnson v. State, 610 So. 2d 581 (Fla. 1st DCA 1992), the appellate court found that the 

defendant was seized when he was approached by an officer, asked to remove his hands from his 

pockets and told to face the officer. The First District explained, “[Flor purposes of the Fourth 

Amendment to the United States Constitution, a ‘seizure’ occurs when one’s freedom of movement 

has been restrained, either by physical force or a showing of authority, so that the surrounding 

circumstances demonstrate a reasonable person would not have felt fiee to leave.” Since the 

defendant was not free to disregard the officer’s directive to remove his hands from his pockets and 

turn around, he was seized. 610 So. 2d at 582. 

Thus, the Third and First District Courts of Appeal have concluded that a seizure occurs 

where an officer asks a citizen to remove his hands from his pocket because a reasonable citizen has 

no choice but to comply. The Fourth District Court of Appeal, on the other hand, has held that no 

seizure occurs because a citizen may simply disregard the officer’s “request” and walk away with 

impunity. In light of these conflicting conclusions, it is important that this Honorable Court accept 
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jurisdiction over the instant cause to correct the misapplication of Fourth Amendment law by the 

District Cowt of Appeal. 
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CONCLUSIQ N 

Based upon the argument and authorities cited above, Petitioner requests that this Court 

exercise its jurisdiction pursuant to Article V, Section 3(B)(3) of the Florida Constitution to review 

the opinion of the Fourth District Court of Appeal in the instant cause. 

Respectfully Submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit 

~AARCY K. A ~ L E N  
Assistant Public Defender 
Attorney for Willie Brown 
Criminal Justice Building 
421 Third Street, 6th Floor 
West Palm Beach, Florida 33401 

Florida Bar No. 332161 
(407) 355-7600 

ATE OF SERVICE 

I HEREBY CERTIFY that a true copy hereof has been furnished by courier, to DOUGLAS 

J. GLAID, Assistant Attorney General, 110 SE 6th Street, 9th Floor, Ft. Lauderdale, Florida 33301, 

this \$ day of SEPTEMBER, 1998, 

Assistant Public Defender 
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