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X
| NTRODUCTI ON

In the trial court, the Appellant, Noel Doorbal, was the
def endant and the Appellee, the State of Florida, was the
prosecution. Inthis brief, thepartieswill bereferredto asthey
stoodinthe |l ower court. The synbols “R” “SR’ and “T” wil| be used
torefer toportions of the record on appeal, suppl emental record and
trial transcript, respectively. Al enphasisis suppliedunlessthe
contrary is indicated.

STATEMENT OF THE CASE

On Cctober 2, 1996, an indictnment was filed charging the
def endant wi th conspiracy to conmt racketeering, racketeering, two
counts of first degree nmurder i nvolving Frank Gri ga and Kri sztina
Furton, three counts of kidnapping, attenpted extortion, two counts
of grand theft, attenpted extortion, attenpted first degree nmurder of
Marcel o Schiller, armed robbery, burglary of a dwelling, arson,
extortion and conspiracy tocomit afirst degree felony. (R 61-112).
Ajury trial was conducted before the Honorable Alex Ferrer, Grcuit
Judge, fromFebruary 2, 1998 to May 5, 1998. At the concl usi on of
trial, thejury found the defendant guilty of all counts, as charged.

(R 2704-2708). Follow ngthe penalty phase, the jury returned an



advi sory verdict of 8-4infavor of inposingthe death penalty onthe
two, first degree murder counts. (R 2940-41).

The trial court subsequently entered a sentenci ng order i nposi ng
t he sentence of death on the two nurder counts. (R 3462-85).
Regar di ng t he Furton nurder count, the court found that the State had
est abl i shed six aggravating circunstances: the defendant was
previously convicted of a capital felony or a felony involving
vi ol ence, the capital felony was conm tted whil e the def endant was
engaged i n a ki dnappi ng, the capital felony was commtted for the
pur pose of avoiding alawful arrest, the capital fel ony was commtted
for pecuniary gain, the capital fel ony was hei nous, atrocious or cruel
and t he capital fel ony was col d, cal cul ated and preneditated. (R
3462-72). Wthregardtothe Giga nurder count, the court found t hat
t he State had proven the sane aggravating circunmstances with the
exception of the hei nous, atroci ous or cruel aggravator. The court
assi gned great wei ght to each of the aggravati ng ci rcunst ances f ound
by the court. The court found that no statutory mtigating
ci rcunst ances had been proven.! The court found that several non-
statutory mtigators had been proven: the defendant had adifficult

and abusi ve chi | dhood, the def endant had been a har dwor ki ng enpl oyee

! Although the defendant had no prior convictions prior to the instant prosecution,
the Court found that the no significant prior criminal history mitigator had been rebutted by
the entry of burglary and grand theft convictions against the defendant on the counts
relating to Marcelo Schiller. (R. 3472-73).



and a |l oyal friend, the defendant had found religi on, the defendant
had properly conported hinself inthe courtroomand t he def endant
woul d spend the rest of hislifein prison based upon the convictions
ent ered agai nst him The court assigned|little weight to each of the
mtigators found. (R 3475-81).

Fi ndi ng t hat each of the aggravating circunstances, withthe
exception of the fel ony murder aggravator, was sufficient to outweigh
all of the mtigatingcircunstances conbi ned, the court sentenced the
def endant to death on each of the first degree nurder counts. (R
3483). On the renmining counts the court sentenced t he def endant to
thirty years onthe conspiracy toconmt racketeering count, thirty
years on the racketeering count, |life on each of the ki dnapping
counts, five years for both the attenpted extortion and one grand
theft count, lifeonthe attenpted first degree nmurder count, |ife on
t he arned robbery count, fifteen years each for the burglary and grand
theft counts, thirty years onthe arson count, thirty years onthe
arnmed extortion count and fifteen years onthe conspiracy to comm t
afirst degree felony count. Al sentences and m ni nummandat ori es
I mposed as a condi ti on of the sentences were to run consecutively. (R
3483- 85).

On July 28, 1998, the defendant tinely filed a notion for new
trial. (R 3495-99). The trial court denied the notion after
convening a hearing on January 13, 1999. (R 3837-38).

On January 31, 1999, atinely notice of appeal was filed. (R



3781). This appeal follows.
STATEMENT OF THE FACTS

On January 22, 1998, the court conducted a hearing on the
def endant’ s noti on to suppress evidence. (R 1121-24, T. 2260). The
noti on attacked pol i ce searches of the defendant’ s apartnent and car
t hat wer e done pursuant to search warrant. (R 1195-1287). At the
heari ng, the defendant contended that the affidavits filedin support
of the issuance of thewarrants were i nsufficient, because they fail ed
to establish probable cause to believe that the defendant was
connect ed wi t h any wongdoi ng, or that any evidence of crimnality
woul d be found in either the defendant’ s apartnent or car. (T. 2260-
70, 2274-75). The defendant further argued t hat each succeedi ng
warrant was based upon evi dence sei zed pursuant to a preceding,
i mprovidently-issuedwarrant. (T. 2284). Thetrial court rejectedthe
def endant’ s argunent and f ound probabl e cause inthe affidavitsto
support i ssuance of the warrants. The court therefore found the
sear ches of the defendant’ s apartnent and car to be legal. (T. 2277,
2284- 85).

At trial, Jorge Delgadotestifiedthat he met Marcel o Schiller
t hrough his wi fe, who had been worki ng for Schiller at Schiller’s
accounting firm (T. 11597-98). Del gado subsequently went to work for
Schil | er and devel oped a cl ose friendshipwith him (T. 11599). As
aresult of that friendship, Schiller confidedin Del gado and provi ded

hi mwi t h a great deal of personal information. (T. 11601). Del gado



subsequently went i nto business wth Schiller: they both engaged in
a nedi cal supply busi ness which was a front for Medi care fraud? and
t hey engaged in a nortgage business. (T. 11637, 11642-43). The
Medi car e busi ness was quite lucrative; Del gado made i n excess of
$300, 000 in 1992. (T. 11891).

I n 1992, Del gado j oi ned Sun Gymand net bot h Dani el Lugo, a co-
def endant, and t he defendant at the gym (T. 11638, 11640). Del gado
becanme very friendly with Lugo and entered into a joint business
venture wth him (T. 11645, 11648). After Del gado i ntroduced Lugo
to Schiller, Schiller expressed di sapproval of Lugo and tol d Del gado
t hat he woul d not do busi ness with Lugo. Ineffect, Schiller forced
Del gado to choose between him and Lugo. (T. 11644-45).

Subsequent |y, after Lugo had becone involvedinthe billing of
t he Medi car e busi ness, Lugo i nf ormed Del gado t hat Schill er had cheat ed
him (T. 11647, 11651). According to Lugo, Schill er owed Del gado
$200, 000. (T. 11661). After Schiller rejected Del gado’ s request for
t he noney, Lugo suggested that they ki dnap Schiller to force hi mto
get the noney back. (T. 11652-53).

I n Cctober, 1994, a neeting was conducted in Lugo’s officew th

Del gado, the defendant, Carl Wekes and Stevenson Pierre.3 At that

2 Delgado admitted that he and Schiller had been involved in hundreds of instances

of Medicare fraud. (T. 12031-33). Delgado also acknowledged that he was the subject of
a federal investigation into those fraudulent activities. (T. 11862).

3 Stevenson Pierre met Lugo when he was hired by him at Sun Gym in October,
1993. (T. 8834). Pierre claimed that Lugo offered him $100,000 to participate in the

6



meeti ng, Lugo announced that they wouldtry to capture Schill er and
get their noney back.4 (T. 11657). Each of the participants had a
role: Lugo |l edthe neeting, Del gado was to provide i nformati on about
Schi |l | er and was t o wat ch hi monce he was captured, Pierre and WWekes
were to assist in Schiller’s capture and watch hi monce he was
capt ured and t he def endant was to helpw th Schiller’s capture and get
hi mto tal k by roughi ng hi mup, if necessary. (T. 11657-58, 11662-63).
The partici pants agreed that Schill er woul d be kept at a war ehouse
previously rented by Del gado. (T. 6459-69, 11664). |n preparation for
t he ki dnappi ng, Lugo purchased a taser gun, a mask, rope, handcuffs
and duct tape. (T. 11666-67). The nen then endeavored to abduct
Schill er by stagi ng a car acci dent, by snat chi ng hi mout of his hone
and by forcibly taki ng hi mat his place of business, Schl otzky’s Deli.
(T. 8858-8891). Each attenpt failed. Finally, on Novenber 15, 1994,
Mar cel o Schi | | er was successful | y abducted by t he def endant, Mario

Sanchez® and Car| Weekes outside of Schlotzky's Deli. (T. 7327,

Schiller kidnapping. (T. 8850). Carl Weekes is Pierre’s cousin. (T. 8833).

Pierre was charged with attempted first degree murder, kidnapping, armed
robbery, burglary, two counts of grand theft and arson for his role in the Schiller incident. (T.
8950). Facing life in prison, Pierre entered into a negotiated plea with the State on all the
charges. In return for his cooperation, Pierre was to receive a sentence of ten years in
prison. If he failed to cooperate fully, Pierre was to be sentenced to forty years in prison.
(T. 8951-53).

4 Lugo claimed that Schiller owed him $100,000. (T. 11661).

®> Mario Sanchez met the defendant when they worked together at Sun Gym in 1994,
(T. 8456-58). Sanchez alleged that he had a volatile relationship with the defendant. (T.
8458-59). Sanchez claimed that he once heard the defendant heatedly tell another weight

7



8498) .

Schiller testifiedthat heleft Schlotzky' s Deli after 4: 00 PM
on Novenber 15, 1994 and wal ked to hi s Toyot a 4- Runner parkedinthe
| ot at the rear of therestaurant. (T. 7325-26). Schiller sawsone
men approach, al though he di d not get a good | ook at them (T. 7327).
As t he nen grabbed for Schiller, Weekes “got” Schiller with ataser
several tinmes. (T. 7327, 8497). Schiller stated that the taser was
very painful. While Schiller struggledtoresist, Sanchez grabbed
Schiller and forced himinto a waiting van. (T. 8498). As the
def endant drove away fromt he scene, Wekes struck Schill er several
times, handcuffed himand threatenedto kill Schiller if Schiller did
not remai n quiet. (T. 8499). Wekes taped Schiller’s eyes and both
Weekes and Sanchez struck Schill er several times. (T. 7328, 8500- 05).
Weekes then renoved Schiller’s jewelry and gave it to the def endant.

(T. 8505). As he drove, the defendant cal | ed someone on a cel | ul ar

lifter that, “when | get mad I'll do anything. I'll cut — I'll start up a chain-saw and cut
somebody up just to see the blood spurting.” He also alleged that he once heard the
defendant say, “I'll go into a house and tie everybody up, grandmother, mother, daughter...
And I'll shoot — I'll start shooting everybody until they give me what | want.” (T. 8548-49).
Both remarks were objected to by counsel for co-defendant Mese. The court overruled the
objections. (T. 8549). Despite these tirades, Sanchez stated that the defendant was able
to entice him to get involved in the Schiller incident by offering him $1000 to help him
collect a debt from a “drug dealer.” (T. 8474-75). Sanchez claimed that he was not aware
that Schiller was a kidnap victim at the time that Schiller was abducted. (T. 8498).

Sanchez was charged with attempted first degree murder, armed kidnapping,
armed robbery and burglary for his role in the Schiller incident. (T. 8573). Sanchez
entered into a negotiated plea on the kidnapping charge only. Originally facing a prison
sentence of 7 to 12 years, Sanchez was sentenced to two years in prison followed by two
years of community control. (T. 8577).



phone and announced, “the eagle has landed.” (T. 8525).

Pi erre and Lugo net t he def endant, Sanchez, Weekes and Schil |l er
at Del gado’ s war ehouse. (T. 8527). Duringthe next several hours,
Del gado and Lugo retrieved Schiller’s car fromthe restaurant parking
| ot, whilethey all adm nistered a beatingto Schiller. Schiller was
punched, ki cked, burned with a cigarette butt and struck wi th a gun.
(T. 7329-33, 8897, 11670). As they beat Schiller, the nen denmanded
alist of Schiller’s assets. Schiller noted that the men had accurate
I nf or mat i on about some of his holdings. (T. 7333-34). Based uponthe
i nformation his captors had, Schiller assunmed that Del gado was
I nvol ved. (T. 7340-41). At that time, Schiller al sorecogni zed Lugo’ s
voice. (T. 7336). The nen threatened Schiller’s wi fe and chil dren.
Schiller told his captors that they coul d have what they wanted i f

they al |l owed his wi fe and childrento |l eave the country. (T. 7338-39).

Wththeinformation provided by Schiller, the def endant and
Lugo went to Schiller’s hone and renoved hi s saf e and several personal
items. (T. 8912, 11675). The noney fromthe safe, approxi mately
$10, 000, was split between t he defendant, Pierre and Weekes. (T.
8912).

During t he next several days, Schiller was requiredtocall his
bankers and si gn several docunments. (T. 7351-53). |Included anong t he
docunents was a deed to Schiller’s honme, which was conveyedto D &J

I nternational, a corporation forned by Lugo and John Mese. (T. 8913,



11676-77). The deed and a change of beneficiary fornf for Schiller’s
l'ifeinsurance policies weretakento Mese for notarization. (T. 8916-
17, 11680). Schiller was al sorequiredto signaconfessionadmtting
t o Medi care fraud, al though Schiller deni ed that he was ever invol ved
I n any such activity. (T. 7354-55). Additionally, Schiller was
requi red to marshal his assets fromseveral offshore accounts. Checks
totaling $1, 260, 000 were then unwi ttingly signed by Schiller and
depositedin the corporate account of a conpany nanmed Sun Fi t ness’.
(T. 7484-85, 11680-81). According to Del gado, Lugo, the defendant,
Pierre, Wekes, Del gado and Mese were to share in the proceeds. (T.

11682). Finally, Schiller was told by his captors that he shoul d cal |

® Sharon Farugia, an employee of Met Life, testified that in November, 1994,
Marcelo Schiller owned two life insurance policies worth $1,000,000 each. The original
beneficiary on the policies was Diana Schiller, Schiller’s wife. (T. 6856-60). On November
24,1994, a change of beneficiary form was executed changing the beneficiary on the
policies to Lillian Torres, “fiancee.” (In fact, Lillian Torres was Lugo’s ex-wife). (T. 6861-63,
8204, 8211). There was a mark for a signature and the signature was notarized by John
Mese. (T. 6862). On December 22, 1994, Gene Rosen, Schiller’s attorney, notified Met
Life that the change of beneficiary should be voided and that the beneficiary should again
be Diana Schiller. (T. 6863, 6887).

Additionally, Camilo Blanco, a principal in the construction of La Gorce Palace, a
34 story condominium on Miami Beach, testified that Schiller and his wife had purchased a
condominium prior to construction. (T. 6904-06). On November 28, 1994, Blanco
received a written assignment of Schiller’s contract on the condominium, which purported
to assign Schiller’s interest to Lillian Torres. The assignment had been signed by Schiller
and was notarized by Mese. It was accompanied by a check for $2,400 written on
Schiller's account. (T. 6909-14). Blanco was unable to contact Torres. (T. 6911). In
February, 1995, Gene Rosen contacted Blanco and informed him that the assignment
should be voided. (T. 6918).

" The Sun Fitness account was owned by Mese. However, Lugo and the defendant
were the authorized signatories on the account. (T. 9579).
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Gene Rosen and tell himto grant Del gado power of attorney over
Schl otzky’ s Deli. (T. 7367). When he was i nformed of Del gado’ s
i nvol venent, Schill er assuned that his captors plannedto kill him?8
(T. 7366-67).

Lugo t ol d Del gado t hat the pl an was to get Schill er drunk and
have hi mburnin a staged car accident. (T. 11686). On Decenber 15,
1994, Lugo directed Schiller’'s 4-Runner into a pole, with an
i ntoxi cated Schiller sittinginthe front seat of thecar. (T. 8919-
21). Lugo doused the car with gasolineandignitedit. (T. 8922).
However, because they had forgottento seat belt Schiller in, he was
able to escape. (T. 8923). At the direction of Lugo and the
def endant, Weekes ran Schiller over twice. (T. 89223, 11688). When
t he police found Schiller, they believedthat he had been i nvol ved in
a car accident while driving drunk. Schiller was transportedto
Jackson Menorial Hospital. (T. 8920, 11688).

When Lugo and Del gado real i zed that Schill er m ght not be dead,
Lugo, Weekes, Pierre and t he def endant went to t he hospi tal | ooking
for Schiller. The defendant had decided to attenpt to strangle
Schiller inhis bed. (T. 11689). However, because a guard had been
stationed outside Schiller’s door, nothi ngwas done. (T. 8926-27,

11690) .

8 Schiller’s suspicions were confirmed by Delgado. Once Schiller learned of
Delgado’s involvement, according to Delgado, it was decided that Schiller had to die. (T.
11685).

11



Lugo, Del gado and t he def endant | ater went to Schiller’s hone
and enptiedit. Delgadotook Schiller’s stereo andtelevision. The
def endant took Schiller’s furniture. Lugo took furniture, cameras and
Schiller’s BMN (T. 11694-95). They all used Schiller’s credit cards
to buy things.® (T. 8931-32, 11695-96).

Schiller suffered several major injuries as aresult of his
abduction. (T. 6968-69, 7375-77). While hospitalized, Schiller
i nfornmed hi s doctor of what had happenedto him He alsotoldhis
attorney, Gene Rosen. (T. 7378, 7594-96). Despite thesereports, no
pol i ce of fi cer responded to the hospital toinvestigate the abduction.
(T. 7596). On his |awer’s advice, Schiller fledfromthe hospital
and went to New York in an effort to assure his safety. (T. 7379,
7769).

I n January, 1995, Schiller hired private investigator, Ed
Dubois, totry toregain his noney and property. (T. 7385-86).

Based upon a nmenorandumwritten by Schiller, Dubois contacted
John Mese. (T. 7776). Dubois net with Mese in February, 1995, and
told Mese that he represented Schiller. Dubois all owed Mese to read
t he menor andumpr epared by Schiller. (T. 7781-84). Mese admtted that
he knew Del gado and Lugo, but deni ed any knowl edge of Schiller’s

abduction. (T. 7783-87). Mese did not deny t hat he had notari zed

° In furtherance of his efforts to purchase items with Schiller’s credit cards, Lugo
rented a post office box in Schiller's name. Elle Ovedia, the owner of the postal center,
recalled that Lugo had asked her to pre-date the rental of the box back to March, 1994. (T.
9329-33).
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Schill er’s docunents. He sinply cl ai ned that he di d not recogni ze
Schi |l | er’ s nanme because he frequently notarizes docunents. (T. 7783-
86). At Dubois’ request, Mese agreed to set up a neeti ng between
Duboi s and Lugo. (T. 7788).

At t he appoi nted neeting ti me, Duboi s net Del gado rat her than
Lugo. (T. 7800-04). After inform ng Del gado of Schiller’s clains,
Del gado deni ed Schiller’s story and tol d Duboi s that theentire matter
concerned a busi ness deal. (T. 7805, 11700). After Dubois asked
Del gado i f a busi ness deal included torture and ki dnappi ng, Del gado
t ol d Duboi s t hat anot her neeti ng woul d be required. (T. 7805-07).
They agreed to neet with Lugo onthe foll ow ng day in Mese’s M am
Lakes office. (T. 7808).

The next day, Dubois arrived at the appointedtine, but found
nei t her Mese nor Del gado at Mese’ s of fice. |nstead, he was shown into
an office where he waited for 2-3 hours. Inthetrashinthe office,
Duboi s found Merrill Lynch account statenments for an account beari ng
t he def endant’ s nane, several cancel |l ed checks witten by Lugo and
ot her docunents relating to Lugo and Sun Fitness. (T. 7827-57).
Final ly, Mese and Del gado arrived. Lugo did not attend the neeting.
(T. 7859-60). Del gado tol d Duboi s that “we” will give back the $1. 26
mlliontakenfromSchiller. The return of the noney was conditioned
on Schill er signing an agreenent i n which hewas to state that the
noney was bei ng returned for a busi ness deal gone sour. (T. 7861,

7867). Schiller nust al so agree that he woul d not goto the police.

13



(T. 7867). Dubois agreed to the conditions on Schiller’s behal f even
t hough he bel i eved t hat t he agreenent was not enforceable. (T. 7867-
68). Del gado t hen di ctat ed an agreenent and prom sed to produce t he
noney by the next day. (T. 7868-69).

During t he days that foll owed, several faxes were exchanged
bet ween Duboi s, Mese and Joel G eenburg, alawer retai ned by Del gado
todraft an agreenent. (T. 7871-79, 7889-93). Although Schiller
si gned t he agreenent drafted by G- eenburg, the agreenent was never
si gned by the other parties naned in the agreenent: Del gado, Lugo or
Mese. (T. 7909-10). After several failed attenpts to reclaim
Schiller’s assets, Dubois contacted the police!® and provi dedthe
police withthe docunments that he found at Mese’ s of fice. (T. 7946-
59) .

Inthe nonths foll owi ng Schiller’s abducti on, Del gado purchased
a Mercedes and gave hi s | eased 300 ZXto t he def endant. Lugo | eased
a Mercedes. (T. 11709, 11721). Del gado cl ai ned t hat t he def endant had
Schiller’s furnitureinhis apartment and that t he defendant |ived of f

t he noney taken fromSchiller.1 (T. 11724, 11727). Lugo livedin an

19 Dubois contacted the police 3 ¥2 months after he was initially contacted by
Schiller. (T. 8015).

1 Frank Murphy, a Merrill Lynch account executive, testified that Lugo opened
an account with him in April, 1993. A second account was opened for the defendant
in early 1994. The initial deposit in the defendant’s account was $745,000. (T. 9392,
9401-18). Lugo was given authority to and did make all of the trades on the
defendant’s account. In fact, Murphy expressed surprise that the defendant did not
take a greater interest in the account given the account’s size. (T. 9404-05, 9420,
9437).
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apartment with his mstress, El ena Petrescu. 2 (T. 11725). Lugo al so
sought to nake i nprovenents to Schiller’s hone by obtai ning service
for the pool and an estimate for a newsecurity system 3 (T. 7269-72,

9360- 66) .

On December 20, 1994, a check signed by Lugo written on Sun Fitness in the
amount of $1,000,000 was deposited into the defendant’s account. (T. 9423-25). The
defendant subsequently wrote a check to Sun Fitness on his Merrill Lynch account
for $240,364. He also took a series of cash advances against the account in
denominations less than $10,000. The cash advances were taken in February, 1995.
(T. 9431-32, 9440-42). When Merrill Lynch learned that Lugo had a criminal history
involving fraud, they ordered that both accounts be closed. The securities in the
defendant’s account were transferred to Smith Barney. (T. 9440).

12 During their time together, Lugo told Petrescu that Schiller stole money from
Delgado and that Schiller was using Lugo’s money. (T. 10333, 10355). Lugo told
Petrescu that he had fixed it so that Schiller would not steal from Delgado anymore. (T.
10334). Lugo gave Schiller's BMW to Petrescu for her use. (T. 10357-61). As a result,
Petrescu was initially charged with grand theft. The State subsequently dropped the
charge. (T. 10362, 19489).

13 In March, 1995, Lugo met with Frank Fawcett, an investment banker referred to
Lugo by Smith Barney. (T. 10716-17). Lugo told Fawcett that he had between two and ten
million dollars to invest with him. (T. 10719). In a subsequent meeting, Lugo paid Fawcett
a $25,000 retainer. At the meeting, which was also attended by the defendant, the
defendant and Lugo told Fawcett about a problem they were having with Marcelo Schiller.
Lugo told Fawcett that they had entered into a bad business deal with Schiller and that
Schiller wanted his money back from them. The defendant also mentioned that he was
having an immigration visa problem. (T. 10735-38). Lugo sought Fawcett’s help with both
of those problems. (T. 10765-66).

In a subsequent meeting with the defendant, Fawcett said that the defendant told
him that he was merely a figurehead and that Fawcett should ask Lugo about any
necessary details. Fawcett added that he heard the defendant threaten to kill his girlfriend
while the defendant spoke on the telephone. (T. 10742). A month later, when Fawcett
again sought to speak to the defendant, Fawcett claimed that the defendant told him,
“leave me alone, I'm making a bomb.” (T. 10753).

Fawcett noted that he never received a signed contract from Lugo and that he
ultimately lost contact with him. (T. 10752).
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Del gado testified that Lugo |l ater reported to hi mthat he was
havi ng a probl emwi t h Wnston Lee, a nan who wor ked out at Sun Gym
(T. 11728). Lugo wanted to beat Lee up and take his noney. (T.
11728). Al t hough Lugo nenti oned t hat he want ed t o ki dnap Lee and ki | |
hi m Del gado and Lugo never went further then going to Lee’s hone and
taking sone pictures. (T. 10363-76,11729).

In March, 1995, Beatrice Weiland was working as an exotic
dancer. (T. 5756-57). She had previously beennmarriedto Attila
Wei | and and had al so dated Frank Giga. (T. 5754, 5758-59). She began
dating t he def endant after he net her at “Solid Gold,” astrip club.
The def endant t ook her to Lugo’ s apartnent, where she found t hat Lugo
was livingwith afell owdancer, El ena Petrescu. (T. 5761-66). Lugo
l'ived across the street fromthe defendant and had a key to the
def endant’ s apartnment. (T. 5773).

The defendant tol d Beatrice that he and Lugo i nvest ed noney i n
t he conput er busi ness. The def endant al so tol d her that Lugo wor ked
for the CIA (T. 5767-68). In her view, the defendant | ooked upto
and respected Lugo. (T. 5769).

Beatrice stated t hat t he def endant wor ked out daily and t ook
steroids. (T. 5780). She added that the defendant was very

nysterious; she did not knowhowt he def endant nmade noney. (T. 5786).

14 Mario Gray, a friend of Lugo’s, testified that Lugo asked him if he wanted to help
him kidnap Winston Lee. Although Gray indicated that he was willing to assist, Gray said
that nothing ever came of it. (T. 11110-13).
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One day, Beatrice showed the defendant her photo al bum
Beatrice noted that t he def endant took particular interest ina photo
of Frank Griga’s Lanmborghini. (T. 5787-90). Beatrice told the
def endant that the car bel onged to her ex-boyfriend, Frank Giga. (T.
5790) .

The def endant net Attila Wil and t hrough Beatrice. (T. 5711-12).
The defendant told Attila Wil and that he and Lugo wer e t hi nki ng of
ent eri ng t he phone busi ness and were | ooki ng for partners. (T. 5719-
20) . The defendant asked Wil and i f he coul d provi de an i ntroduction
toGiga. (T. 5720). Wil and rel ayed t he nessage and subsequent |y
I nformed t he def endant that Giga had indi cated that the def endant
coul d stop by his hone. (T. 5722). Lugo, the def endant and Wi | and
then went to Griga’s honme in Lugo's Mercedes. (T. 5722).

At Giga s house, Lugo di scussed a busi ness pl an i nvol vi ng phone
lines inlindia. Lugo clainmedthat he had al ready i nvest ed $5, 000, 000
intheventure. (T. 5728-29). The def endant di d not speak duringthe
thirty mnute neeting. (T. 5730). The defendant and Lugo wer e pl eased
with the meeting even t hough Gri ga had sai d t hat he woul d only be
interestedinthe cellular phone busi ness. > After Gri ga decli ned
their dinner invitation, the defendant and Lugo | eft Griga al aptop

conmputer as a gift. (T. 5732).

15 Griga made his fortune in the “976" sex line business, where patrons would pay
$3-$5 per minute of phone time. In 1994, Griga earned $1,900,000. (T. 5582-83, 11040-
42).
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Lugo tol d Petrescu about the Hungarian man with a | ot of noney
and a yel | ow Lanborghini. (T. 10393). Lugo told her that the man nade
a l ot of noney fromphone sex and t hat t he FBI want ed hi mbecause he
di d not pay enough nmoney to t he governnment. (T. 10395). Lugo said
t hat he woul d capture t he man, take his noney and turn hi mover to the
FBI . Lugo al so stated that the man had agirlfriend. He indicated
t hat they woul d bot h be t aken and brought to a warehouse. (T. 10397).

Petrescu sai d that t he def endant came over one ni ght with a bag
cont ai ni ng a syri nge and handcuffs. (T. 10397-98). Lugo had t ape.
Lugo and t he def endant then constructed a plan, which included
Petrescu. (T. 10398-400). Petrescu would drive Lugo’s Mercedes to
Griga’ s hone on Gol den Beach. Lugo would pretend to show Gri ga
conput er equi pnent. Lugo woul d take Gri ga whi |l e t he def endant woul d
take the girl. They woul d both be put inthe trunk of Lugo’ s car,
whi ch woul d be parked in the garage. (T. 10401-406).

One Sunday, Petrescu went to the defendant’s apartnment. (T.
10409). Lugo had | oaded a bagwith itens but had forgottento bring
the tape. When they went to the store to purchase tape, Petrescu was
tol d that the def endant was carrying a gun. (T. 10409-13). Lugo then
called Gigaand arranged to neet himat Giga’ s honme to show hi msone

conput er equi pnent. (T. 10418-19). Wen they arrived at Giga s hone,

16 petrescu testified that Lugo had told her that he was with the CIA. (T. 10335). In
fact, Petrescu said that Lugo called it the bad CIA, the one that kills people. (T. 10346).
According to Petrescu, Lugo also told her that the defendant had been a “killer” in his
country. (T. 10348).
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bot h Lugo and t he def endant got out of the car carrying guns. (T.
10421). Petrescu waited outside. Fifteenmnutes |ater, Lugo and t he
def endant cane back out. After they got inthe car and drove off, the
def endant yel l ed angrily that “t hey shoul d have doneit.” (T. 10423-
24). Lugothencalled Gigato arrange to have dinner with him (T.
10425). After the defendant was dropped of f at his apartnent, Lugo
related the newplanto Petrescu. (T. 10431-32). Petrescu was to play
Lugo’ s Russian wi fe. Lugo woul d showt he nman conput er equi pnent in
t he defendant’s apartnment. Lugo would then “take” Giga and the
def endant woul d “take” the girl. Petrescutold Lugo that she did not
want todoit. After Lugotold her that she needed to be part of the
teamand t hat she had to assist if she were to stay with him she
agreed. (T. 10432-33).

At about 10:00 PM on May 24, 1995, Judi Bartusz, Giga s
nei ghbor and a cl ose fri end, was wal ki ng her dog when she saw G'i ga
and hisgirlfriend, Furton, standingintheir driveway. (T. 5597-98).
Both Griga and Furton were dressed to go out. ¥ Alsointhe driveway
was a gol d, 4 door Mercedes. Bartusz sawboth Lugo and t he def endant
and was told that they were all going to Shula’s restaurant for
dinner. (T. 5599-5600). That was the last time that Bartusz saw&i ga

and Furton alive. (T. 5608).

" Furton was wearing a red dress with matching purse and shoes. Griga was
wearing jeans and boots. (T. 5600-05). Their clothing was subsequently found in a storage
closet in the apartment shared by Petrescu and Lugo. (T. 7155-59).
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Eszter Lapolla, Giga s cleaninglady, was al so at the Gri ga
home on May 24. At 5:00 PM she left with Furton to pick up her
daughter. Wen t hey returned, the def endant and Lugo wer e present at
Griga’ s hone. (T. 5670-71). They all left intwo cars. One was a
Mer cedes 600 SL. (T. 5672). Lapolla saidthat she did not cl ean up
after they left. She noted that a coupl e of gl asses®®were | eft on an
officetable. (T. 5674). Lapolla saidthat Gigaand Furton di d not
cone honme that night. (T. 5675).

At 7:00 AMthe next day, Lapolla left the Griga hone. She
called later that day and the next day, the 26'", but was not
successful incontacting Giga. (T. 5676). Lapollathen call ed Bartusz
and was tol d by Bartusz that Gri ga and Furton had plansto gotothe
Bahamas on t he 25", (T. 5607, 5676). Lapolla went tothe house and
noted that Giga’ s dog was still inthe home and t hat t he house | ooked
t he sane as she had left it. (T. 5676). Lapoll a pi cked up Bartusz and
t hey both entered the house. (T. 5677). Bartusz felt that it was
unusual that the dog was still in the house. It had been Giiga’'s
practice to kennel the dogif he was to be out of town. (T. 5607-09).
Bartusz then found Giga’ s passport and two pl ane tickets. (T. 5612).
At that point, Bartusz sensed t hat somet hi ng was w ong and she deci ded
to call the police. (T. 5614-18). Bartusz gave the police the

i nformati on about the Mercedes she had seen. (T. 5619).

18 Fingerprints left by the defendant and Lugo on the glasses were subsequently
identified by the police. (T. 10970-71).
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The fol |l ow ng day, Bartusz drove to Shula’ s restaurant in M am
Lakes. Bartusz sawa gol d Mercedes on the street that resenbl ed t he
Mer cedes she had seen at Griga s honme. She recorded the tag nunber
of the car and provided it to the police. (T. 5620).

Attila Wilandtestifiedthat he got a call about Gigafrom
Giga s sister on May 27. (T. 5736). Wil and said that he calledthe
def endant and tol d hi mthat Giga and Furton were m ssing. (T. 5737).
The def endant tol d Wi | and t hat he had gone to di nner with Gri ga and
Furton on t he precedi ng Wednesday. However, since the restaurant was
cl osed, they el ected to goto a dance club. (T. 5737). The def endant
saidthat hethenreturnedto his apartnment and Gigaleft. (T. 5737).
The def endant specul ated that Griga and Furton had gone to the
Bahamas. (T. 5738).

Wei | and spoke with the defendant again on May 31. At that
point, Weiland felt that the defendant had beeninvolvedinGigas
di sappearance. (T. 5739). Wil and conti nuously asked t he def endant
about Griga. At one point, the defendant saidto Wil and, “you’'re
supposed to be ny friend.” (T. 5740). Wiland felt fromthe
def endant’ s tone t hat he shoul d back off. (T. 5740). Inthe follow ng
days, the defendant told Wil and that he |l i ked Griga, that he had no
| dea what had happened to hi mand t hat his heart went out to Gi ga.
(T. 5741-42).

The def endant had the same reaction with Beatrice Wil and.

Al t hough he deni ed any know edge about i ga’ s di sappearance, Beatri ce
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felt that the def endant becane upset when tal ki ng about it. (T. 5794-
95).

Jorge Del gado recal | ed recei vi ng a phone cal |l fromLugo i n whi ch
Lugo asked himi f he coul d drive a Lanborghini. (T. 11734). The next
day, Del gado went to the defendant’s apartnment. (T. 11735). At the
apartnent, Lugo tol d Del gado t hat the pl an had beento lure Gigato
t he defendant’ s apartnent. Once there, they would hold Grigain an
effort to extort noney fromhim However, Lugo sai d that whil e he was
wat ching tel evisionw th Furton, he heard a |l oud noise. (T. 11736).
When Lugo | ooked up, he saw that the defendant had Giga in a
headl ock. Furton beganto scream To cal mher, Lugo grabbed Furton
and i njected her with a horse tranquilizer. The defendant apparently
strangled Griga and left himin the bathroom (T. 11736-41). To
Del gado, Lugo appeared to be mad that Gri ga had di ed before t hey were
able to take his money. (T. 11741).

At that point, the defendant brought Furton downstairs. She was
wear i ng a hood, her ankl es were taped and she was handcuffed. (T.
11742-43). Furton woke up and asked for Giiga. (T. 11743). Lugotold
Furton not to worry. Lugo then directed the defendant to inject
Furton agai n. The def endant gave Furton a shot. She screamed and
then became calm (T. 11744).

Lugo and t he def endant subsequently triedto question her. She
was asked for the alarmcode to Giga’s house and for the | ocati on of

Griga’ s safe. (T. 11746, 11748). Wen the t ape was t aken of f of her
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nmout h, she was gi venwater. (T. 11747). Furton was confused and had
probl ens answering. She did gi ve Lugo sone nunbers, but she kept
aski ng Lugo and t he def endant for Griga. Al though Lugo assured her
t hat she woul d be taken to see Griga, Furton got increasingly upset
and she began to scream At that point, the defendant gave her
anot her injectioninthethigh. (T. 11748-51). Furton cal med and fell
asl eep. Less than an hour had el apsed between shots. (T. 11751).

John Rai nondo, a corrections officer, appeared at the
def endant’ s apartnment. According to Lugo, Rai nondo was to helpwth
Giga s body. Rainondo re-taped Furton and hel d her down when Furton
becane hysterical. The defendant then gave Furton anot her shot of the
tranquilizer at Lugo’ s suggestion. An hour transpired between the
second and third shots. (T. 11752-58).

Del gado went i nto t he bedroomwhere t he struggl e bet ween t he
def endant and Gi ga had occurred. Del gado noti ced broken conputers
on the fl oor and bl ood on t he conmput ers, carpet and wall. Del gado
al so saw bl ood on a gl ass door. Lugo saidthat Gigahadrunintothe
door when trying to get away. (T. 11759-60).

Petrescu testified that Lugo asked her to cone over to the
def endant’ s apartnent to hel p cl ean t he bl ood on t he conputer. (T.
10445). Petrescu declined. Instead, shewent withlLugoto Giga's
home in an attenpt to enter the home with the nunbers provi ded by
Furton. (T. 10445-47). Petrescu punched the nunbers intothe alarm

keypad but was unable to enter. (T. 10447). When Lugo call ed the
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def endant totell himthat they had been unabl e to enter the house,
Petrescu heard t he def endant say that “the bitchis cold.” (T. 10447,
10551). Lugothentook Griga’ s mail and had Petrescu openit. (T.
10451) .

Later, Lugo and t he def endant brought several itens to Lugo’s
apartnent for storage in a storage area. |ncluded were a carpet roll
and a bl ood- st ai ned conmputer.® (T. 10455-57). Petrescu saidthat on
anot her occasi on, Lugo and Del gado br ought several bags of itens to
her apartment for storage. (T. 10458-59).

Lugo called his friend, Mari o Gay, and asked hi mto hel p find
soneone who coul d di spose of a car. Lugo said that the car, a
Lanbor ghini, was stolen. (T. 11112-13). Gay got atowtruck driver
to meet him the defendant and Lugo. However, because the truck
driver was not willingto allowthemto use his truck without him
they all separated without towing the car. (T. 11116-18).

Del gado obt ai ned a U- Haul truck and went to the defendant’s
apartnment at 7: 00 AMon t he day after he had seen Furton and G'i ga.
(T. 11765-67). Griga was placed under the cushions of Schiller’s
couch and Furton was pl aced i n a war dr obe box suppl i ed by Del gado. (T.
11768, 11771, 11775). Del gado noticed that Gigawas dressedonly in

hi s underwear and t hat hi s head was bl oody. (T. 11774). After Del gado

19 Alexandra Font, a leasing agent at the defendant’s apartment house, confirmed

that the defendant had asked that the carpet in his apartment be changed. She recalled
that the defendant had said that his cat had defecated in his apartment. The defendant
also asked that his apartment be re-painted. (T. 6098-99).
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went out to make sure that no one was around, Lugo and t he def endant
carried the two bodi es out of the defendant’ s apartnment and intothe
waiting truck. (T. 11776-77). Lugo drove to a war ehouse wher e Del gado
sawt he yel | ow Lanmborghini. (T. 11778, 11781). The bodi es were t hen
pl aced i nsi de t he war ehouse. Lugo i nfornmed t he others that they
needed to go to Honme Depot.

Lugo and t he def endant went t o Hone Depot and purchased a saw,
kni ves, hatchet, buckets, druns, fans, garbage bags, tar, plastic
sheeting, alighter, propane, tape, hose, afire extinguisher, a gas
mask, boots, towels and rags.?° (T. 11785-89). After Lugo w ped the
bodi es wi t h W ndex, the defendant began to use a chain sawto cut up
the bodies. After the chain saw jamed on Furton’s hair, the
def endant used a hatchet to finish the job. (T. 11795-802). The
def endant and Lugo pl aced t he body parts in druns and poured tar into
the drunms. The drunms were then seal ed. (T. 11804). Del gado stated
t hat hands, feet and heads were placed in different buckets. (T.
11806). Lugo then set the contents of those buckets onfire. (T.
11808). Lugo allowed the fire to burn for 15 m nutes before
extinguishingit. (T. 11808-10). At the defendant’s request, Del gado
t hen went to t he defendant’ s apartnment, cleaned it up and renoved
itens, includingthe carpet and padding, to Petrescu’ s apartnent. (T.

11810-15). Del gado stated that the defendant’ s apartnent was cl ean

2 Representatives of Home Depot and American Express confirmed that the items
were purchased by the defendant and Lugo using Lugo’s credit card. (T. 10803-929).
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of any evidence by the tine they? were finished. (T. 11815).
On May 28, 1995, Mari o Gray was asked by Lugoto rent atruck
and conme to a warehouse at 7: 00 PM (T. 11121-22). Wen G ay appear ed
at the appointed tine, he saw several |arge garbage bags in the
war ehouse, as wel | as several |arge druns. (T. 11123-25). G ay saw
Lugo cl eaning awallet, credit cards and jewelry with W ndex. (T.
11126-27). Inresponse to the defendant’ s questi on about possi bl e
dunpi ng areas, Gray tol d hi mt hat he knew of a good spot i n Honest ead.
(T. 11128-29). Sensingthat sonethingillegal was occurring, G ay
asked Lugo about the contents of the druns. Lugo just told hi mthat
the druns contained liquid. Gay notedthat the druns snel | ed bad and
t hat snoke was still com ng out of one of the drunms. (T. 11129-30).
Gray said that they all drove in Lugo’'s car to scout the
possi bl e dunpi ng area. After they sawthe field, they stopped at a gas
station. At the station, Lugo told Gray to dunp the plastic bag
containingthewallet, jewelry and credit cards belongingto Giga.
(T. 11130-39, 11144-45). Lugo wanted anyone who found the cards to
use themso that they woul d take the bl anme. (T. 11210-11). G ay dunped
theitensinthe street.??(T. 11139). Thenmenthenreturnedtothe

war ehouse.

2! Delgado claimed that he had been assisted by the defendant’s wife. (T. 11852-
54).

2 The items were recovered by Greg Lewis and turned over to Metro-Dade
Sergeant Archie Moore. The items included credit cards belonging to Griga, Furton’s
driver’s license and other Griga identification materials. (T. 6706-10).
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At the war ehouse, four barrel s were | oaded by t he def endant and
Lugointothetruck. (T. 11143-44). Gay thendrovethetruck tothe
dunp site. As they approached the dunp area, Lugotold Gaytoturn
off thetruck lights. Two barrels were then dropped into a canal.
One hundred neters further down t he canal , the second two barrel s were
dunped. (T. 11146-48). Lugothen had G ay driveto M am Lakes. Once
they arrived, Lugo got out, went into an apartnment and returned with
a green carpet that had been bl eached. After the carpet was pl aced
inthetruck, they returnedtothe warehouse where Lugo i nstructed
Gray tothrowaway all the bagsindifferent places. (T. 11150-52).
Gray threwthe bags away in H al eah andin Mam . Wen G ay fini shed
at 12: 30 AM he was tol d by Lugo to neet themback at t he war ehouse
at 7:30 AM (T. 11152-53).

The fol | owi ng day, the defendant net Gray at t he war ehouse. The
def endant gave Gray a couch, atel evision and $800 for hi s work. 23
(T. 11154-59).

On May 30, 1995, Metro-Dade Pol i ce Hom ci de Det ecti ve Sal vador
Gar af al o was assigned as the | ead detective to investigate the

di sappearance of Giga and Furton. (T. 6014-15). After interview ng

23 Gray stated that the police initially talked to him about his involvement on
September 6, 1995. He told the police that he knew nothing about the case. (T. 11160-61).
On March 26, 1996, he was arrested and charged with accessory after the fact to first
degree murder. (T. 11163). On October 3, 1996, Gray entered a guilty plea to the charge
and was given six months community control to be followed by three years probation. (T.
11164). As a footnote, Gray added that the police took away the couch and television that
he had received. (T. 11167).
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Bartusz, Lapolla, Attila and Beatrice Wil and, Garafal o concl uded t hat
t he def endant and Lugo wer e suspects. (T. 6017). By the tine he began
hi s i nvestigation, the Lanborghi ni ?* had al ready been found, but Giga
and Furton had not. (T. 6017). Garafalo also received
I nformation about the Schiller incident. Garafalo spoke with
Schiller, who identified both Lugo and Del gado. (T. 6018-19).
Gar af al o put toget her a photo di splay wi th phot os of Lugo, Del gado and
t he defendant. (T. 6019). Bartusz and Lapolla identified the
def endant’ s phot ograph on June 1, 1995. (T. 6020-22). Wth Bartusz’
i nformat i on about t he Mercedes, Garaf al o obt ai ned i nf or mati on about
t he honme addr esses of Lugo and t he def endant. (T. 6023-27). Garafalo
obt ai ned search warrants for the def endant’ s apartment and car, Lugo’ s
apartment and car and Del gado’s honme and car. (T. 6031-34).
On June 3, Garafal o convened a | arge group of detectives for the
pur pose of executing the various warrants that day. Detectives
Al var ez and Col eman wer e assi gned t o search t he def endant’ s apart nment .
(T. 6037-38). Detective Luis Alvarez said that he arrived at the
def endant’ s apartnent to serve the warrant at 7: 20 AM (T. 6142-43).
After knocking at the door, Cindy Eldridge, the defendant’s wi fe,
answered. Al varez asked for the def endant and t ol d her t hat t hey had

a search warrant for the apartnment. (T. 6145-46). E dridge called for

24 The car was found in a wooded area of Miami on May 29. The car was
processed for fingerprints, but no prints belonging to the defendant were found. (T. 5832-
33, 5855-58, 5870-71).
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t he def endant. Wen t he def endant appear ed, Al varez read t he warrant
to him had t he def endant get dressed and t ook t he def endant out si de.
(T. 6147-49). Detectives Col eman and Gonzal ez t hen began t hei r search
of the defendant’s apartnent. (T. 6151).

Det ecti ve Janmes Col eman found t hat t he downst ai rs bedroomin t he
def endant’ s apart nent was enpty, save for sone boxes in acloset. (T.
6160-63). The boxes contai ned conputer equi pnent belonging to
Schiller. (T. 6218-24).

Inthe living room Col eman found credit card receipts for
purchases at Mayor’'s Jewelers, aletter fromSchiller demandi ng
repaynment of all noney taken fromhimand a fax fromDubois to
Greenburg detailingthe property taken fromSchill er and demandi ng
return of the property. (T. 6164-95). Col eman al so found a cell
phone, pager and knife belonging to Lugo, a cell phone bill for
Del gado’ s phone, a Jewi sh New Year card and a hotel receipt that
bel onged to Schill er, a copy of a warehouse | ease si gned by Lugo and
| eased by D& J International, the defendant’s car regi stration for
his 300 zZX, a receipt froma | ocksnmth for a change of | ocks at
Schiller’s residence, account information for the defendant’s account
at Smth Barney, a copy of Lugo’ s federal probation order, a check
si gned by Lugo on D& J I nternational which had beenwittento Sun
Gymfor $67, 845, checks si gned by Lugo t o Pengui n Pool s for pool care
at Schiller’s home, photos of Wnston Lee’s residence, two fal se

passports with Lugo’s photo and a brass statue of an eagl e that
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Col eman believed had belonged to Schiller. (T. 6227-96).

I nthe mast er bedroom Col eman found a pair of handcuffs and
several receipts for jewel ry purchased at Mayor’'s. (T. 6307-10). No
guns were found in the defendant’s apartnment. (T. 6378).

Det ecti ve Ray Hoadl ey execut ed a second search warrant at the
def endant’ s hone on June 7. (T. 6393). Hoadl ey found no bl ood st ai ns
on t he carpet or onthe pad bel ow. Hoadl ey did find an orange dart
enbedded i n the wal | of the defendant’ s apartnent. The dart had been
pat ched over. (T. 6420-22). Hoadl ey seized the dart and a secti on of
the wall. (T. 6424-25). Hoadl ey al so seized nunmerous financi al
documents and checks. (T. 6397-6419).

Sergeant M ke Sant os execut ed t he warrant at Lugo and Petrescu’ s
apartnment. Since noone was at hone at 8: 00 AM the police priedthe
front door and gained entry. (T. 7078-84). Insidethe apartnent,
Santos found BMW keys, conmputer equi pnment, paperwork for the
def endant’ s account at Smth Barney, checks si gned by Lugo on t he Sun
Fi t ness account, Sun Fi tness bank statenments, aletter and fax from
Schiller to Mese demandi ng return of Schiller’s noney, aletter from
LaGorce Pal ace to Schiller regarding his condomnium aletter from
Fawcett to Lugo accepting enpl oynent, awarranty deed for Schiller’s
horme, a judgnment against D&J International restoringgoodtitlieto
Schiller’s hometo Schiller, and | etters between Duboi s, G eenburg and
attorney Ed O Donnel | regardi ng an agreenent fostering the return of

$1, 260,000 to Schiller. (T. 7084-7124).
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Sant os al so found a briefcase hi dden behind a couch in the
living room Santos found a nmedi cation bottle containing “Rompun,”
a nunber of syringes, astungun, tworolls of duct tape, a dart gun,
Giga sdriver’ s license and surveillance equi prent inthe briefcase.
(T. 7144-49, 7152). Alsointhelivingroomwas atelevisionwith a
bl ood droplet on it. (T. 7142).

Sant os conducted a search of a storage closet in Lugo’s
apartment. Santos found a gymbag cont ai ni ng a retract abl e bat on and
bl ood- st ai ned towel s and gl oves. (T. 7141, 7150, 7154-55). Santos
al so found a pair of bl oody sweat pants, used duct tape, and bl ood-
soaked paper inthe closet. (T. 7156, 7159). OQutside the storage
cl oset, Santos found Griga’s boots, Furton’s red shoes, bag and
j acket, carpet paddi ng wi t h bl oodst ai ns and a bl ue shi rt?®> and socks
with bloodstains. (T. 7156-58).

I n the nmast er bedroom Santos found a napkinwith Griga’s nane
onit. (T. 7208). He al so found a Rol ex wat ch, a di anond br acel et
and two rings.?® Finally, Santos found a nunber of firearns in Lugo’s
apartrment and ammunition. (T. 7164-86).

Gar af al o al so had of fi cers search t he t wo war ehouses t hat had

% The blood-stained blue shirt bore a Dry Clean USA tag. (T. 7192-93). The shirt

had been brought in for a cleaning on April 25,1995 by someone named Taylor. (T. 11091-

92). Attila Weiland testified that the defendant used the name Adrian Taylor when
corresponding with Hungarian women. (T. 9320-21).

% The jewelry was identified by Bartusz as belonging to Griga and Furton. (T. 5628-
29).
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been i nvol ved. (T. 6042-43). Detective Bret Ni chols searched one
war ehouse and found pl astic |ining, agas can, a broom Wndex, tools,
handcuffs, a bl ack | eat her bag wi t h duct tape, sol der, druns, afire
exti ngui sher, ?” rope, goggl es and directi ons to operate a chai n saw.
(T. 6535-44). Ni chols al so found a Hone Depot recei pt refl ecting
pur chase of many of theitens. (T. 6548). N chol s processed the area
for fingerprints. (T. 6547).

On June 16, Nichol s returned and tested t he war ehouse for the
presence of bl ood by using Lum nol. (T. 6549). The test yielded a
positiveresult for the presence of blood. Afurther search reveal ed
a AAA card and an Aneri can Express recei pt belongingto Giga. (T.
6549-52) .

Searches were done of Sun Gym John Mese’'s two offices, and
Lucretia Goodridge’s hone. Those searches yi el ded many fi nanci al
docunment s and checks that were i ntroduced i n evi dence by the State at
trial. (T. 6568-6824). The docunents and checks i nvol ved nuner ous
exchanges of funds between t he def endant, Lugo, D& J I nternational,
Sun Fitness, Mese and the other defendants charged in the case.?8

Based upon the i nformati on recei ved, Garaf al o obt ai ned an arr est

war rant for Lugo and Del gado. (T. 6076-77). The def endant and Del gado

2" The defendant’s fingerprints were found on the fire extinguisher box. (T. 10984).

% Those items served as the basis of the money laundering counts lodged against
Mese and Lugo.
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were arrested on June 3.2°% (T. 11858). Lugo and Petrescu had gone to
t he Bahanmas. When Lugo | earned t hat t he def endant and Del gado had
been arrested, he sent Petrescu back to Mam with directions to
destroy t he bl oody cl ot hes and t he conput er equi prment left intheir
apartnment. (T. 10466-75). Wen Petrescu arrived at t he apartnent, she
was arrested by the police. (T. 10477-78).

Delgadoinitially liedtothe police about his invol venent when
he was arrested. (T. 11858-59). However, on March 8, 1996, Del gado
enteredintoawitten agreenent withthe State. (T. 11899-900).
Del gado pled guilty to attenpted first degree nurder, ki dnappi ng,
extortion and accessory after the fact. A though hewas facinglife
i nprison, Del gado was sentencedto fifteen years. Del gado cl ai ned
t hat he woul d get forty yearsif heliedor failedto cooperate.3° (T.
11860-61, 11902-05). Finally, Del gado conceded t hat what he knew about
the Giga abduction came entirely fromLugo. (T. 11927, 12021).

Del gado al so admi tted t hat he coul d not di sprove the noti on that he

2 Franklin Higgs, a 12-time convicted felon, testified that he overheard the
defendant say in the jail exercise yard that the crime he was accused of was supposed to
be the perfect crime. Higgs also claimed that he heard the defendant talk about cutting up
bodies with a chain saw and that he [the defendant] knew the most effective choke hold.
(T. 11453, 11459, 11461). Finally, Higgs claimed that he overheard the defendant on the
phone saying that if “Lugo would keep his mouth shut, we’d be in the clear.” (T. 11477).
Higgs tried to sell the information he had to the State and the police for a reduction in his
sentence. Higgs said that the prosecutor had offered him a possible two-year reduction in
his sentence. As of the time of his testimony, Higgs’ sentence had not been reduced. (T.
11457-58, 11463-66, 11469-71).

%0 Although he successfully stole $200,000 from Schiller, Delgado was not required
to return any of the money to Schiller. (T. 11906-07).
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had killed Giga and Furton. (T. 12055).

Det ecti ve Robert Fer nandez was di spat ched t o t he Bahamas on June
7, 1995to find Lugo. (T. 11263-64). On June 8, Lugo was appr ehended
and voluntarily chose to return to the United States. (T. 11267).

On June 9, Sgt. Felix Ji nenez was cont acted by Jeff Celler, a
private investigator working for attorney Jay White. At a neeting
convened as aresult of that contact, Lugo agreed to showt he police
wher e t he bodi es of Griga and Furton were if an officer woul d conme i n
tocourt to say that Lugo had cooperated. (T. 11311). At 1:00 AM
Lugo was taken out of jail. Lugodirectedthe policetoacanal in
Sout h Dade. (T. 11311-15). Lugo infornmed the police that three
barrel s coul d be found in the canal. The police waited until dayli ght
to retrieve the barrels. (T. 11315-19).

Det ecti ve Thomas Romagni was on the teamthat retrieved t he
barrels. Romagni stated that three barrels were foundin the canal.
Two cont ai ned t he body parts of a mal e and a fenal e. The bodi es were
m ssi ng hands, feet and heads. (T. 11360-75). Athird barrel was
found to contain only masking tape. (T. 11360).

On July 7, 1995, Jinenez recei ved an anonynous cal | about the
case. As a result of the call, a search was conducted al ong
Interstate 75 in Broward County onthe foll owi ng day. (T. 11330-31).
The search yi el ded a f ewbucket s t hat cont ai ned t wo human skul | s,
hands and feet. (T. 11413, 11425-26). Aknife and a hat chet was f ound

i n anot her bucket at the sanme site. (T. 11411).
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The remai ns of Griga and Furton were positively identified
t hr ough a DNA conpari son wi t h sanpl es taken fromGiga s and Furton’' s
relatives. (T. 12212-20). The State’ s DNA expert was al so ableto
identify Giga s DNAon several of the bloody itens retrieved fromthe
storage area in Lugo’'s apartnment. (T. 12223-27).

Dr. Tony Fal setti, a physical anthropol ogi st, exani ned t he
remai ns and confirmed t hat t he bones had been cut t hrough t he use of
a chai n sawand a si ngl e bl ade obj ect. (T. 12231, 12256-66). Fal setti
clai med that the mal e skul | had four separate areas of trauma. (T.
12259- 60, 12268).

Dr. Alan Herron, a veterinarian pathol ogist, testifiedthat
Rompun is atranquilizer and anal gesi c used to cal mand | essen pai n
inanimals. (T. 11545-48). Ronpun is given in varying doses and
strengt hs, dependi ng on t he si ze of the ani mal i nvolved. (T. 11551).
The drug may be adm ni stered by injectionineither the veinor the
muscle. If injectedinthe vein, the drugworks faster. If injected
in the nmuscle, the drug works slower and the injection is nore
pai nful . (T. 11554-55). At toxic |levels, Ronpun depresses t he heart
and respiratory rate. (T. 11557).

Based upon toxicology reports received fromthe Medical
Exam ner’s O fice, Dr. Herron determ ned that Giga had very little
of thedruginhissystem (T. 11557-58). Because t he drug had passed
t hr ough several of the organs in his body, Dr. Herron determ ned t hat

Gigawas alive when he received the drug. (T. 11557-58). Furton had
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| ar ge concentrati ons of the drugin her body. Furton was foundto
have t he drug present in her |iver, kidney and brain. Based upon the
amount found, Dr. Herron opi ned that the drug given, if adm ni stered
at once, woul d have been enough to kill several horses. (T. 11559-65).
Dr. Herron conceded t hat the drug woul d have aless toxic effect if
t he doses were staggered over time. (T. 11561). Based upon the
Medi cal Exam ner’s toxicology report, Dr. Herron was unable to
det er mi ne how nuch of the drug was gi ven to Furton or t he peri od of
time in which it was given. (T. 11571, 11582).

Dr. Roger Mttl eman, the Chief Medi cal Exam ner for Metro-Dade
County, perfornedthe autopsies on Gigaand Furton. (T. 12314-17).
Dr. Mttleman noted that he was able to identify Giga froma
conpari son of X-rays he perforned. He was abletoidentify Furton
froma conpari son of breast inplants found in the body with the
medi cal records of her plastic surgeon. (T. 12320-24, 12328-29).

Dr. Mttleman found notraumato the torso of either Furton or
Giga. (T. 12324, 12333). Infact, Dr. Mttlenman found no reason for
deat h based upon hi s i nternal exam nation of Giiga. (T. 12333). Dr.
Mttleman did findevidence of traumato Giga’s skull. (T. 12340).
If the injury had occurred while Grigawas alive, it m ght have caused
ext ensi ve bl eedi ng and possi bly death. (T. 12340-41). However, since
Giga s brain had deconposed, Dr. Mttleman was not abl e t o det er m ne
t he extent or involvenment of Giga’ s head injury. (T. 12341). Since

Dr. Mttleman coul d not exclude that thetraunato Giga s head had
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occurred post-nortem Dr. Mttlenman surm sed that Giga nmay have di ed
fromasphyxi ation. (T. 12351, 12359-60). Dr. Mttleman statedthat
a nedi cal exam ner | ooks to asphyxi a as a cause of deat h when no ot her
cause can be specifically found. (T. 12357).

Dr. Mttleman found that Furton' s death was consi stent with an
overdose of Rompun. (T. 12346-48). Dr. Mttleman noted t hat Ronmpun
has no human use. It causes central nervous systemdepression,
respiratory suppression and a slowheart beat. (T. 12344-45). Dr.
Mttl eman noted that Furton’s body was found to have sufficient
concentrations of Ronmpunto cause severe synptons. (T. 12345- 46,
12369). Since the drug had passed to several of the organs i n her
body, Dr. Mttl enman opi ned t hat Furton was undoubt edl y al i ve when t he
drug was adm ni stered. (T. 12347). 1In his view, Furton nust have
experi enced psychi c horror as she was adm ni st ered a drug she knew
woul d kill her. (T. 12347).

The State then rested its case. The defendant noved for a
j udgnment of acquittal claimngthat i nsufficient evidence had been
produced on al | counts. As for the RICOcount, the defendant cl ai ned
that the State had failed to prove that acrimnal enterprise had
existedto commit each of the predicate acts listedintheindictment.
(T. 12416-18). Thetrial court deniedthe defendant’s notion. (T.
12437) .

The def endant t hen sought a court ruling onthe adm ssibility of

letters witten by Lugo to the defendant after their arrest. (T.
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11517-72). In the letters, Lugo detailed a plan in which the
def endant was supposed to take responsibility for all crines. After
Lugo woul d be cl eared, Lugo prom sed t he def endant t hat he woul d t hen
wor k t o exonerat e t he defendant. (T. 2381-82, 12517-21). The Court
found that the letters were hearsay. (T. 11521-22, 11555). The
def endant mmintained that the letters should be admtted to
denonstrate Lugo’ s bi as agai nst t he def endant and Lugo’ s effort to
pl ace bl ane for the crines onthe defendant. (T. 12556-59). The court
rejectedthe defendant’ s argunent and rul ed that theletters were
i nadm ssi ble. (T. 12562, 12567-68, 12572). The court added t hat the
letters would be relevant to penalty phase issues. (T. 12568).
After enteringrecords fromthe defendant’s account with Smth
Bar ney, the defendant renewed hi s notion for judgnent of acquittal.
(T. 12516, 12968). The court entered noruling onthe defendant’s
nmot i on.
During cl osing argunent, the prosecutor made t he fol |l ow ng

remark:

Rermenber Det ecti ve Hoadl ey came i n and showed you

howt hat Onega taser works. Many of you j unped.

Can you i magi ne howt hat woul d feel on your skin

ri ght up close? Howit felt on Marc Schiller’s

sweat i ng | egs and ankl es. But, agai n and again

until he signed over everything. Signed over his

entire life. (T. 13068)

Later the prosecutor added:
Anot her thingis that - - listen to the cross

exam nati on of Jorge Del gado? Try andrecall it.
Never once was it at anybody el se but def endant
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Door bal that was the hands-on killer. Lugo,
al ong wi t h hands-on kil l er Doorbal. Never once
di d anybody el se get up once to say anything
different. (T. 13180-81).

Thereafter, thejury returned guilty verdicts onall counts. (T.
13681-83).

At a hearing convened prior totakingtestinony duringthe penalty
phase, the State novedinlimneto preclude adm ssion of theletters
written by Lugo to the defendant after their arrest. The def endant
argued that the letters were adm ssi bl e because t hey denonstrated a
hi erarchal rel ationshi p between Lugo and t he def endant i n whi ch Lugo
dom nat ed t he defendant. (T. 13781, 13784). The court noted that the
| etters were hearsay and t hat the State woul d not be abl e to rebut the
letters. (T. 13784-85). The defense responded by argui ng that the
State coul d rebut the content of theletters by relying on sone of the
evidence admtted at trial; specifically, the evidence that
denonstrated t hat t he def endant had not been a fol | ower during the
of fense. (T. 13785). The court initially deferredruling. (T. 13800).
Later, the court notedthat theletters m ght be adm ssi bl e because
t hey were rel evant to showthat the def endant was subj ect to being
mani pul ated by Lugointheir relationship. (T. 13848-49). However,
before the letters could be admtted, the court required that the
def endant provethat the letters accurately depicted the state of the
rel ati onshi p during the of fense, rather than just the state of their
relati onship after they had been arrested. (T. 13848-49).

During the penalty phase, Istvan Furton, Krisztina Furton’s
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father, testifiedthat Krisztinawas closetoher famly. (T. 13880,
13885). After Krisztina s death, Krisztina s nother suffered a nervous
br eakdown and was hospitalized. She has been unabl e t o work si nce her
daughter’s death. (T. 13883-84).

Zsuzsanna Griga, Frank Griga’s sister, attested to her cl ose
rel ati onshipto Frank. (T. 13889). Zsuzsanna noted t hat Frank was t he
godf at her to her children and | i ke a sonto her husband. (T. 13890,
13899). After Frank became weal t hy, he refurbi shed the fam |y hone and
| ent noney to others. (T. 13894-96). Frank’s death shattered thelives
of fam |y menbers. Zsuzsanna was required to | eave her job in an
effort to continue Frank’s business. (T. 13899-900).

The def ense cal | ed Sachi Lievano, alegal secretary for co-defense
counsel, Penny Burke. (T. 13910). Lievano net the defendant through
her work at Burke’ s office. (T. 13911). Over tine, Lievano foundthe
def endant to be acaring and gentle man. Utimately, Lievano andthe
def endant agreed to marry. (T. 13911, 13914).

Li evano cl ai ned t hat t he def endant has taught her to be pati ent
and to be a better parent. (T. 13921). Lievano noted that the
def endant has forned a speci al relationship wi th one of her daughters.
He has al so hel ped Li evano i n her rel ationshi ps with her children and
with her nother. (T. 13917, 13919, 13924-27).

Finally, Lievano stated that although she was aware t hat the
def endant’ s crimes were serious, she had never di scussed the facts of

the case with the defendant. (T. 13918, 13933).
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O ga Conzal ez, Lievano’ s nother, testifiedthat the defendant had
beconme li ke a son to her. (T. 13938-39). Gonzal ez noted that her
daught er had becone a better person since the onset of her rel ationship
with the defendant. (T. 13939-41).

Kat hl een Pel i sh worked wi t h t he def endant at Fi esta Taco. Pelish
not ed t hat t he def endant had been a reli abl e enpl oyee who had been
promoted froman assi stant cook to manager of the restaurant. (T.
13946-48). Prior to 1992, thetinme that Pelish noved to Texas, she
never knew t he defendant to get angry or to raise his voice. (T.
13952) .

Pelishinvitedthe defendant to spend several holidays with her
famly. She al ways found t he def endant to be grateful for the gesture.
(T. 13949). Pelishnotedthat although t he def endant had nenti oned
t hat his parents had di ed, he seened unconfortabl e intal king about his
fam ly. (T. 13951).

Pelish had extrenely limted contact with the def endant after
1992. Inoneletter witten after 1992, the defendant wote that life
had been good to him (T. 13952-57, 13961).

Andr ea Franklin nmet the defendant in 1991 and began to date t he
def endant shortly thereafter. (T. 13970-72). At that time, the
def endant had no car and very little noney. Franklin statedthat the
def endant frequently did thoughtful things for her. (T. 13972).

Franklin was aware of the defendant’s desire to becone a

pr of essi onal body builder. Franklin stated that to becone a body
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bui |l der, you nust bew llingtotake steroids. Franklinknewthat the
def endant t ook steroids. Sheclainedto notice nodifferenceinthe

def endant’ s personal ity whil e he was taking the drugs. (T. 13973-74).

Franklintestifiedthat she net Lugo and found hi mt o be out goi ng,
a | eader and very smart. (T. 13978).

Franklin stated that sheinitiated contact with the defendant
after hisarrest. (T. 13981). Franklin noted that the defendant had
found aspirituality that she believed was genui ne. (T. 13981, 13991).
Franklin conceded that she had not discussed the case with the
def endant and was agai nst the death penalty for any case. (T. 13991,
13993) .

St ephen Bernstein, a physical therapist, testifiedthat he had
been t he def endant’ s best friend. (T. 13995-96). Bernsteinfirst met
t he def endant whil e he was wor ki ng at Fi esta Taco. (T. 13996). The
def endant and Bernstein shared an interest in body building. (T.
13996). Bernstein hel ped the defendant with nutritioninformation and
al so introduced hi mto steroid use. (T. 13998-14000). Bernstein stated
that the defendant’s personality was not affected by the use of
steroids. (T. 14000).

Bernsteintestifiedthat the def endant changed after he nmet Lugo.
(T. 14001). At that time, the defendant was attenpting to purchase his
first car, but found hinsel f $1000 short. (T. 14005). Lugo offeredthe

def endant a placeto stay in Mam Lakes, a chance at | egal residency

42



and a busi ness opportunity. Lugo al so gave t he def endant t he noney for
the car. (T. 14006-08). Bernstein noticedthat prior to neeting Lugo,
t he def endant had not been notivated by noney. (T. 14001). After the
def endant net Lugo, he quit his job and had a different attitude about
noney. The def endant was no | onger interested in body buil ding; he
wanted to own the gym (T. 14008-11). When Bernstein visited the
defendant in his apartnment in Mam Lakes, he noticed that the
def endant had several bigticket itensinhis apartnment. Bernstein
felt that the defendant was spendi ng noney foolishly. (T. 14024,
14031) .

Ber nst ei n added t hat he al ways found t he def endant to be ki nd and
hel pful . Bernstein found t he def endant to be happy and confi dent with
Lugo and did not appear to be fearful of Lugo. (T. 14013, 14024).

Pat sy Her nandez stated that sheis the defendant’s hal f-sister;
t hey share t he sane fat her, but have different nothers. (T. 14037).
Her nandez testified that the fam Iy lived poor in Trinidad. Wen her
not her was sent to a sanitarium the children’ s grandnother, Petra
Lauric, hel pedraisethem (T. 14038-41). Later, Hernandez and anot her
siblingemgratedtothe United States, | eaving her father behindin
Trinidad. (T. 14042-43). By that tinme, the defendant’s father had had
his | eg anputated and was unable to work. (T. 14042).

Her nandez subsequently | earned t hat her father had i npregnat ed a
13-year oldchild, Wnifred. (T. 14044). The defendant was the child

born of that union. (T. 14045). Hernandez stated that Wni fred was a
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| oud, aggressive child, who was nean and abusi ve to t he defendant. (T.
14049-51). As aresult of the mi streatnent, Lauric acted as a not her
figure to the defendant. (T. 14050). Wien the defendant was
three, the defendant’s father em gratedto the United States w thout
him (T. 14052). To avoid further abuse fromhis nother, Lauric sent
t he def endant to the United States when he was eight. (T. 14050).
During the six nonths that the defendant stayed with her famly,
Her nandez st ated t hat t he def endant grewcl ose to her daughter andto
her husband. (T. 14055-56). Hernandez unsuccessfully triedto havethe
defendant remain in the United States. Hernandez stated that the
def endant was very upset about having to return to Trinidad. (T.
14058) .

Her nandez sai d that Lauric and her father | oved t he def endant. (T.
14068-70). The same coul d not be said for the defendant’ s nother. The
def endant cl ai ned t hat hi s not her hat ed hi mand had once broken hi s
nose. (T. 14071). In Hernandez’ view, the defendant’s nother,
Wnifred, suffered froma nental illness. (T. 14067).

Jef frey Her nandez, Pat sy’ s husband, stated that he had grown cl ose
to t he def endant when he came to the U. S. at age eight. Hernandez
sai d that t he def endant had beenlike asontohim Hedidchoresin
t he house and spent alot of tinme with Hernandez’ daughter. (T. 14084-
86). Wen Hernandez’ fam |y was unabl e t o nake t he defendant’ s stay i n
the U S. permanent, the def endant was extrenel y upset about havingto

returnto Trinidad. (T. 14087-88). Hernandez opi ned t hat t he def endant

44



felt Iike he had been di sowned. (T. 14088).

At t he cl ose of Hernandez’ testinony, the def endant renewed hi s
request to have the “Lugo |l etters” introduced in evidence. (T. 14143).
The def endant mai nt ai ned t hat t he def ense had est abl i shed t hat Lugo had
been a substanti al influence on the defendant and that theletters were
relevant to show the dom nant position held by Lugo in their
relationship. (T. 14143-44, 14149, 14151-52). The defendant stressed
that the jury should be permtted to weigh the value of the non-
statutory mtigating evidence formed by the letters. (T. 14151, 14158).
The court ruledthat whiletheletters were “fascinating,” they would
not be admtted. (T. 14158-60).

Petra Lauric, the defendant’s grandnot her, testifiedthat her
daughter, Wnifred, becane pregnant by t he def endant’ s father at age
13. (T. 14163-65). At thetinme, Wnifred had experi enced nental and
| earni ng probl ens and had al ready recei ved out - pati ent care at a nent al
hospital. (T. 14168-69). After the defendant was born, Wnifred
denonstrated t hat she di d not want t he def endant as her child. She
physi cal | y abused t he def endant and did nothingto care for him (T.
14170, 14176). Lauric clainmed that Wnifred hit the defendant’ s head
agai nst a wall and once broke his hand. (T. 14176). Dueto Wnifred's
m streat ment of the defendant, it was necessary for Lauricto care for
t he defendant. (T. 14171).

As t he def endant grewol der, Laurictriedto sendthe def endant

tothe U S. to escape Wnifred s cruelty. (T. 14180). When the
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def endant was unable to stay inthe U S., he returned unhappily. (T.
14180). Lauric noted that Wnifred never showed affection to the
def endant and that the defendant did not refer to Wnifred as his
nmot her. (T. 14196).

At the concl usi on of the penalty phase, the jury returned a death
recomendati on for each nurder count by avote of 8to 4. (T. 14311-
12).

On July 17, 1998, the court announced its sentence i n open court.
(T. 14381-422). This appeal follows.

SUMWARY OF ARGUNMENT
Gui It/ 1 nnocence Phase

The def endant was denied afair trial by theintroductionof State
testi nony denonstrating the defendant’ s bad character. At thetine
t he prej udi ci al and damagi ng t esti nony was adm tted, the def endant had
not pl aced his character inissue. The highly inflammatory references
i ncl uded: testinony that the defendant was a “killer” in his country;
testi nony t hat, when angered, the def endant had spoken of cutting
peopl e upwith chain saws to see their bl ood spurting and tyi ng peopl e
up and shooting them testinony that the defendant had threatenedto
kill hisgirlfriend; and testinmony that the def endant was naeki ng a
bonb. Each of thereferences wereirrelevant toany material fact in
i ssue and only served to highlight the defendant’ s propensity toward
vi ol ence and cri ne.

The defendant was denied a fair trial by the prosecutor’s
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reference during closing argunent to the defendant’s failure to
testify. During closing argunment, the prosecutor di scussed Jorge
Del gado’ s testi mony and hi s i nsistence that the def endant was the
hands-on killer. Inattenptingto convincethe jury that they should
pl ace stock i n Del gado’ s testi nony, the prosecutor argued, “never once

di d anybody el se get up once to say anythingdifferent.” Sincethe
def endant was the only one in apositionto say anythingdifferent, the
prosecutor clearly and inproperly focused the jury’s attention onthe
def endant’ s invocation of his right to silence.

The def endant was denied afair trial by the prosecutor’s use of
a “Golden Rule” argunent in closing argunent. The prosecutor
i mproperly and prejudicially appeal ed to the fears and enoti ons of the
jury by discussing the use of ataser on Marcel o Schiller inthis way:
“Can you i magi ne howt hat woul d feel on your skinright up cl ose? How
it felt on Marc Schiller’s sweating | egs and ankl es. But, agai n and
againuntil he signed over everything. Signedover hisentirelife.”

The trial court erred in denying the defendant’s notion to
suppress, which had been directed at searches of the defendant’s
apartnment and car. The searches were done pursuant to warrants, which
had been i ssued based upon affidavits that | acked probabl e cause. The
affidavits failedto all ege sufficient facts fromwhi ch a magi strate
coul d reasonabl y concl ude t hat t he def endant had been i nvol ved in crinme
or that thefruits or instrunentalities of crime would belocatedin

t he defendant’s car or apartnent.
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Penal ty Phase

The trial court erred when it limted the defendant’s
presentation of mtigationevidence. The court refusedto permt the
def endant to i ntroduce i n evidence letters witten by co-def endant Lugo
tothe defendant followngtheir arrest. Intheletters, Lugo proposed
an el aborate plan in which the defendant was to confess to his own
conplicity inthecrines charged, whil e exonerating Lugo. Apart from
denonstrating Lugo’ s consci ousness of guilt, the | anguage and t he
spirit of the letters denonstrated that Lugo had a substanti al
i nfluence over the defendant and t hat Lugo hel d a dom nant positionin
their relationshipandw thinthe all eged conspiracy they had f or med.
It was therefore error for the court to have deprivedthe jury of the
opportunity to consider this inportant mtigating evidence.

The def endant was denied afair trial by the prosecutor’s use of
a “CGol den Rul e” argunent in closing argunent. During her argunment, the
prosecutor i nproperly personalizedthe jury’ s task and de-hunmani zed t he
def endant by pointing out that if either the prosecutor or the jury had
a sim | ar background as t he def endant, t hey woul d not have acted t he
way t he def endant had: “ And, | don’t know, but to say that where |
live, if I livedinTrinidador if youlivedinTrinidador youlivein
the United States, you don’t do the things that this defendant did.”
The prosecutor theninproperly appealedtothejury’s enotions and
synpat hy by argui ng t hat based upon t he way t he def endant had treat ed

the victins, he deserved no nmercy or respect.
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The trial court inproperly considered and wei ghed as t wo separ at e
aggravati ng ci rcunst ances, the “fel ony murder” and “ pecuni ary gai n”
aggravat ors. Florida | aw plainly precludes the “doubling” of
aggravati ng ci rcunst ances when t he aggravators are based on t he sane
aspect of the offense. Inthis case, therecordclearly establishes
t hat pecuniary gain was the sole notivating factor behind the
def endant’ s conm ssi on of ki dnappi ng and extortion of Giga and Furton.
Under t hose circunstances, thetrial court’s separate consi deration and
wei ghi ng of both the “fel ony nurder” aggravator and the “pecuni ary
gai n” aggravator, was error.

The trial court inproperly consi dered and wei ghed as two separate
aggravating circunstances, the "CCP” and “avoid |lawful arrest”
aggravat ors, since both circunstances rested on t he sanme aspect of the
def endant’ s of fense. In support of its findings on both the “CCP”
aggravator and the “avoid |l awful arrest” aggravator, thetrial court
reliedonthe existence of analleged “plan” tokill both Giga and
Furton. The plan had all egedly been fornul ated to ensure that the
victinse would not be able to identify the defendants when the
underlyi ng fel oni es had been conpleted. Inthat thetrial judge's
findi ngs were based upon the sane facts and t he sane aspect of the
def endant’ s of fense, it was error for thetrial judge to separately
wei gh and consider the two aggravating circunstances.

The trial court erredinfindingthat the cold, cal cul ated and

prenedi tated (CCP) aggravati ng ci rcunst ance had been est abl i shed beyond
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a reasonabl e doubt. Thelawin Floridais clear that for application
of the “CCP” aggravator, there must be substantial evidence of a
cal cul ated, carefully planned, pre-arranged design to kill. The
evi dence i ntroduced at trial denonstrated that the defendant had
pl anned only the underlying fel oni es, a ki dnappi ng and extorti on.
Ther e was no preconcei ved planto kill the ki dnapping victins. The
St at e produced evi dence denonstrating that the defendant killed Giga,
when Grigaresistedthe ki dnappi ng and attenpted to escape fromhis
confinement. Furton diedinadvertently, as the result of an overdose
fromtranquilizers adm nistered by the defendant. Under these
circunstances, the evidence clearly failed to establish the cal cul ation
and hei ght ened prenedi tati on necessary for the application of the “CCP’
aggravat or.

Finally, thetrial court erredinfindingthat the “avoid arrest”
aggravati ng circunstance had been establi shed beyond a reasonabl e
doubt. InFlorida, toestablishthe “avoid arrest” aggravat or when a
| aw enforcenent officer i s not involved, the State nust elicit strong
proof that the defendant’ s sol e or doni nant purpose for the capital
fel ony was the el i m nati on of awitness. The fact that the defendant
was known to the victins i s not enough t o denonstrate this aggravator.
In this case, the record establishes that Griga was killed while
resi sting his ki dnappi ng and attenpting to escape fromhi s confi nenent.
Furton diedinadvertently as theresult of a drug overdose. In neither

i nstance, does therecordindicatethat thevictins were killed for the
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purpose of elimnating them as w tnesses.

ARGUVMENT
Prelim nary Statenent

The def endant i s m ndful of the general rul e precludi ng appel I ate
review of errors that have not been preserved by cont enpor aneous

obj ection. SeeKilgorev. State, 688 So. 2d 895 (Fla. 1996). The only

exception to this procedural bar is where the error constitutes
fundanental error, defined as error that “reaches down into the
validity of thetrial itself tothe extent that a verdict of guilty
coul d not have been obt ai ned wi t hout t he assi stance of the all eged

error.” Kilgore, supra at 898; Urbin v. State, 714 So. 2d 411,

Wi | e t he unpreserved errors hi ghlighted bel owmay not i ndi vidually
risetothelevel of fundanmental error, the defendant cont ends t hat
collectively, hisright toafair trial was fundanental |y i npai red by

t he nunerous errors that infected his trial. See Urbinv. State,
supra; Brooks v. State, 762 So. 2d 879 (Fl a. 2000); Conez v. State, 751
So. 2d 630 (Fla. 37 DCA 1999) and Peterson v. State, 376 So. 2d 1230

(Fla. 4" DCA 1979).

I

THE STATE | MPROPERLY  ELI Cl TED
| RRELEVANT TESTI MONY RELATI NG TO THE
DEFENDANT' S BAD CHARACTER AND
PROPENSI TY TOCOMWM T CRI ME, AT ATI ME
VWHEN THE DEFENDANT HAD NOT PLACED HI S
CHARACTER I N | SSUE, THEREBY DEPRI VI NG
THE DEFENDANT OF HI S RI GHT TO A FAI R
TRIAL GUARANTEED TO HI'M BY THE
FOURTEENTH AMENDMENT TO THE UNI TED
STATES CONSTI TUTI ON.
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In M chael sonv. United States, 335 U. S. 469, 69 S. Ct. 213, 218

(1948), the United St ates Suprenme Court di scussed the basis for the
general proscription against introduction of evidence of the character
of the accused by the prosecution:

Courts that follow the common-law tradition
al nost unani nously have conme to di sal |l owresort
by t he prosecution to any ki nd of evi dence of a
defendant’s evil character to establish a
probability of his guilt. Not that the |aw
i nvests the defendant with a presunpti on of good
character [citation omtted], but it sinply
cl oses the whol e matter of character, disposition
and reputation on the prosecution’s case-in-
chi ef. The state nmay not showdefendant’s prior
troublewiththelaw specificcrimnal acts, or
il name anong hi s nei ghbors, even t hough such
facts m ght | ogically be persuasive that heis by
propensity a probabl e perpetrator of the crine.
The inquiry is not rejected because character is
irrelevant; onthecontrary, it is saidto weigh
too nuch with the jury and to so over - per suade
t hemas t o prej udge one wi t h a bad general record
and deny hima fair opportunity to def end agai nst
a particul ar charge. The over-riding policy of
excl udi ng such evi dence, despiteits admtted
probative val ue, is the practical experience that
its disallowance tends to prevent confusi on of
i ssues, unfair surprise and undue prejudice.

By i ts enact nent of Section 90.404(1)(a), Florida Statutes, the
Fl ori da Legi sl ature adopted the general proscription di scussed by the
United States Suprene Court. Evidence of a person’s character or
character trait, that isofferedto prove actioninconformtywithit
on a particul ar occasion, isinadm ssible under that provision. In
fact, the State may only i ntroduce evi dence of a character trait of the

accused to rebut a character trait first placed in issue by the
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accused. Jordanv. State, 107 Fla. 333, 144 So. 669 (1932); Carter v.
State, 687 So. 2d 327 (Fla. 1st DCA 1997) and Al bright v. State, 378 So.

2d 1234 (Fla. 2™ DCA 1979). Moreover, evidence of any crinme conmitted
by a def endant, ot her than the crine or crinmes for which the def endant
isontrial, is inadm ssible in a crimnal case, where its sole
rel evanceisto attack the character of the defendant or to showt he
def endant’ s propensity to commt crinme. Holland v. State, 636 So. 2d
1289 (Fla. 1994); Craig v. State, 510 So. 2d 857 (Fla. 1987) and
WIlliams v. State, 110 So. 2d 654 (Fla.) cert. denied, 361 U. S. 847
(1959).

In this case, these fundanmental principles were violated on
several occasions when three State w tnesses provi ded testinony t hat
severel y i npugned t he def endant’ s character and portrayed t he def endant
as an extrenely violent man, at a ti ne when t he def endant had not
pl aced his character inissue. The prejudiceresulting fromthese
hi ghly i nfl ammat ory ref erences served to deprive t he def endant of a
fair trial.

The State’ s inflanmtory assassination of the defendant’s
character through use of evidence denonstrating the defendant’s
propensity for viol ence began with the testi nony of Mari o Sanchez, a
co-wor ker of the defendant at Sun Gym During his testinony, Sanchez
described his relationshipwththe defendant as volatile. He andthe
def endant once had a heat ed argunent whichresultedin himquittinghis

job at the gym (T. 8458-61). Later, the defendant and Sanchez began
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wor ki ng out toget her agai n at another gym (T. 8544). Sanchez cl ai ned
t hat he did so, in part, because he was fearful of the defendant. That
fear arose froma dispute that Sanchez had w tnessed between t he
def endant and anot her weight lifter. (T. 8547). After the dispute,
Sanchez cl ai med t hat t he def endant made a “commentary” i n whi ch he
said, “when | get mad, I’'Il doanything. 1’'Il cut - I"Il start up a

chai n saw and cut sonebody up just to see the bl ood spurting.” (T.

8548). Sanchez testifiedthat he heard t he def endant say on anot her
occasionthat “I1’'Il gointo ahouse andtie everybody up, grandnot her,
not her, daughter... And 1’ Il shoot - I’I| start shooting everybody
until they give me what | want.” (T. 8549). An objection onrel evance
grounds, interposed by counsel for Mese, was overrul ed by the court.
(T. 8549).

The effort to i npugn t he defendant’s character conti nued t hrough
the testi nony of El ena Petrescu, co-defendant Lugo’s girlfriend.
Petrescu descri bed conversati ons she had with Lugo i n whi ch Lugo told
Petrescu howhe made his living. Petrescutestifiedthat Lugo told her
that he was wwth the “bad” CI A, the onethat kills people. (T. 10346).
Petrescu then gratuitously added t hat Lugo had al so tol d her that the
def endant was a “killer” in his country. (T. 10348).

The attack on the defendant’s character concluded with the
testinony of Frank Fawcett, the i nvest nent banker contacted by Lugo to
assi st Lugo and the defendant with i nvestments, Schiller and the

defendant’ s inm gration visa problem (T. 10716-19, 10765-66). During
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his testinmony, Fawcett described his brief effortstotalk wththe
def endant about hi s work. During one neeting w th the defendant, the
def endant assured Fawcett that he was nerely a fi gurehead and t hat
Fawcett shoul d speak t o Lugo about any necessary details. Fawcett then

gratuitously added that he heard t he def endant threatento kill his
girlfriend whil e the def endant spoke on the tel ephone. (T. 10742). A

nmont h | ater, when Fawcett againtriedto speak with the def endant,
Fawcett claimed that the defendant told him “|eave nme alone, I'm
maki ng a bonmb.” (T. 10752).

I n taki ng t he neasure of these gratuitous, highly inflammatory and
prejudicial references, it isinportant toremenber that the defendant
was charged wi th several crines of extrene viol ence, incl udi ng nurder.
The defendant was entitled to anticipate that his jury would be
permtted to focus on the rel evant evi dence admtted to prove the
char ged of fenses. However, nearly fromthe get go, the State was abl e
tonmove the jury’ s focus away fromthe rel evant evi dence and over to
t he def endant’ s character by successfully | abelingthe defendant a
“Kill er” who had been heard t o harbor and voi ce t hought s of unspeakabl e
viol ence towards others. In addition, the jury was told of the
def endant’ s probabl e comm ssi on of uncharged cri nes, such as assaul t
and t he maki ng of a destructive device. As aresult of these highly
prej udi cial attacks onthe defendant’s character, the def endant was
required to not only defend agai nst the rel evant evi dence adm tted on

t he charged of fenses, he was al sounfairly requiredto overconethe
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State’s prejudicial assassination of his character, a depictionthat
clearly featured the def endant’ s purported extrene propensity toward
vi ol ent acts and t houghts. The defendant’sright toafair trial was
sacrificed as a consequence.

There are nunerous cases that illustrate the prejudice suffered
by the defendant in the court bel ow.

In Gore v. State, 719 So. 2d 1197 (Fla. 1998), the def endant

testifiedduring histrial oncharges of first degree nurder and ar ned
robbery. On cross exam nation, the State questi oned the def endant
about his having all egedly I eft his two-year ol d sonin an abandoned
home, naked, inthirty-degree weather. The State al so questionedthe
def endant about al |l egati ons that he had sex wwth athirteen-year old
girl. On review of his convictions, this Court found that the
prosecutor’s questions relatingto Gore’s treatnent of his child had
mar gi nal probative value3 that was “clearly outwei ghed by the
tremendous prejudice resulting fromthe jury hearing of these

despi cabl e actions.” Gore, supra at 1200. The questi ons concerni ng t he

def endant’ s al | eged sexual activity with a m nor were found to have no
rel evance ot her thanto denonstrate that the def endant was a noral |y
reprehensi bl e i ndividual. This Court found that these attacks on
Gor e’ s charact er shoul d not have been adm tted and, as a consequence,

reversed Gore’'s convictions.

31 The State contended that the evidence concerning the treatment of the two-year
old was impeachment evidence.
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In Carter v. State, 687 So. 2d 327 (Fla. 1st DCA 1997), the

def endant was convi cted of | ewd assault on a chil d under sixteen after
athirteen-year ol d child accused hi mof touchi ng her genitals. During
trial, thevictinms aunt was permttedtorelatethat in aconversation
she had with the defendant concerning young girls and sex, the
def endant said, “If you' re ol d enough to bl eed, you' re ol d enoughto
breed.” The First District reversed the defendant’s convi ction upon
finding that the aunt’ s testinony constituted an i nperm ssible attack
upon t he def endant’ s charact er nade when t he def endant had not pl aced
his character in issue.

In lvey v. State, 586 So. 2d 1230 (Fla. 1st DCA 1991), the

def endant was charged wi t h aggravated battery for hisroleinafight
i nvol ving a kni fe. The defendant cl ai med t hat she had acted in self
defense. On cross exam nation of the defendant, the State was
permttedtoelicit testinonythat the defendant had previously been
convi cted of i nproper exhi bition of a deadl y weapon and two counts of
battery. The First District reversed the defendant’s conviction after
concl udi ng that the adm ssi on of the evidence of the prior violent acts
was an i nproper attack upon the defendant’ s character. The Court found
t hat t he def endant had not pl aced her character inissue by sinply
al | egi ng sel f def ense on one occasi on. The State shoul d not therefore
have been permttedtotry to prove that the def endant had comm tted an
aggravat ed battery by show ng the defendant’s propensity toward

vi ol ence.
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In Al bright v. State, 378 So. 2d 1234 (Fla. 2™ DCA 1979), a former

co-def endant testified agai nst t he def endant during the defendant’s
trial for robbery. During his testinony, the co-defendant clai nmed t hat
t he def endant had t aught hi mhowto “get of f” through self infliction
of cuts onhisarm Asecond cooperating State witness testifiedthat
t he def endant had i nvited hi mto renove t he proceeds of the charged
r obbery that the def endant had attached to his penis, by engagi ng in an
aberrant act. That sanme witness referred to the defendant as a
“junkie,” a“crimnal,” a*"“backstabber” and a “doubl e-crosser.” 1In
reversing the defendant’s conviction, the First District found:

The grat ui tous conment s by wi t nesses Cogman and
Radcliff wereirrel evant and highly inflamatory
i nnuendos and i npl i cati ons concerni ng appel l ant’ s
character..... These coments focused on
appel l ant’ s aberrant and vul gar behavi or, inplied
other crimnal activity not relevant tothe crine
char ged, and hi ghlighting appel |l ant’ s character,
divertedthe jury fromthe materi al evidencein
i ssue..... Unl ess and unti | t he def endant pl aces
hi s good character in issue before the jury
either through his own or his wtnesses’
testinmony, the State may not do so. [citations
omtted]..... The cunul ative effect of these
comment s resul ted i n fundanent al prejudi ce and
deni ed appel | ant his constitutional right to be
prosecuted only for thecrinme chargedinafair
trial before an inpartial jury.

Al bright, supra at 1235.
In WIlkinsv. State, 607 So. 2d 500 (Fla. 39 DCA 1992), duringthe

prosecution of the defendant for attenpted first degree nurder and
aggravat ed chi |l d abuse, the State elicited evidence that the def endant

and hi s wi fe had consi der ed havi ng an aborti on of the baby-victim that
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t he def endant had a vi ol ent tenper and had comm tted prior acts of
vi ol ence, that the def endant had negl ect ed one of his children and t hat
t he defendant felt norenorsefor theinjuriesinflictedonthevictim
The Third District reversed t he def endant’ s convi cti ons because t he
Court found t hat t he above-descri bed evi dence was an i nperm ssi bl e
assaul t upon the def endant’ s character that was hi ghly inflamatory and
irrel evant.

See al sothe foll ow ng, i nwhichthe courts unani nously condemed
the State’s use of evidence designed to inpugn the defendant’s
character by establishing a propensity tocommt violent or bad acts:
Ellis v. State, 622 So. 2d 991 (Fla. 1993) (nurder prosecution -
evi dence t hat t he def endant was popul ar at school because of his hatred

of blacks); Hudson v. State, 745 So. 2d 1014 (Fla. 3" DCA
1999) (mansl aughter of an infant prosecution - evidence of the
def endant’s two prior abortions); Mdainv. State, 516 So. 2d 53 (Fl a.
2" DCA 1987) (sexual battery prosecution - victims accusationthat the
def endant probably raped hi s st epdaught er too); Donal dson v. State, 369
So. 2d 691 (Fla. 1t DCA 1979) (aggravat ed battery prosecution - the
defendant’s wife (not the victim testified that the defendant
t hr eat ened and beat her); Mudd v. State, 638 So. 2d 124 (Fl a. 1st DCA
1994) (mansl aught er of a chil d prosecution - evi dence t hat t he def endant
had abused his other child); Thomas v. State, 701 So. 2d 891 (Fla. 1*
DCA 1997) (prosecution for attenpted second degree nurder of a fell ow

i nmat e - evi dence t hat t he def endant had been housed i n space reserved
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for “nore violent inmates”); Gonzal ez v. State, 559 So. 2d 748 (Fla. 3"
DCA 1990) (mansl aught er prosecuti on - evi dence t hat t he def endant had
been expel Il ed fromhi gh school, that the def endant had been pl aced in
a “l ast chance” school and t hat t he def endant had been suspended from
the “last chance” school for carrying a conceal ed weapon).

I nthe case at bar, the def endant was charged wi th several vi ol ent
felonies, includingfirst degree nurder and attenpted nurder. Rather
than sinply attenpting to prove the defendant’s guilt of the of fenses
charged with evidencerel ated to those crinmes, the State chose i nst ead
to buttress its case with a broad-based attack on the defendant’s
character that featured evidence detailingthe defendant’s propensity
t owar d vi ol ence and accusati ons of the defendant’s i nvol venent i n ot her
violent offenses. The introduction of the highly inflammtory
character evidence was acconplished in violation of Section
90. 404(1)(a), giventhat the defendant had clearly not first placed his
character in issue.

The extrene prejudi ce suffered by the def endant as a consequence
of the character attack is apparent. Inafirst degree nurder case
i nvol vi ng di snenmber nent of the victins, the jury had to have been
prejudi ced by the State witnesses’ gratuitous references to the
def endant as a “killer” andto the defendant’s al | eged expressi on of

his desireto“start up a chain sawand cut sonebody up just to seethe
bl ood spurting” andto “ start shooti ng everybody until they give ne

what | want.” As inAlbright, supra, those coments, together with
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Fawcett’'s gratuitous references about the defendant’ s threat to kill
his girlfriendandthe defendant’s efforts to construct a bonb®, only
served to fundanentally prejudice and deny the defendant his
constitutional right to be prosecutedonly for the crime chargedina
fair trial beforeaninpartial jury. See al soHol | and v. State, supra,

and Craig v. State, supra. Reversal of the defendant’s convictions for

a newtrial before an untainted jury is required.

I

THE DEFENDANT WAS DENI ED A FAI R TRI AL
VWHEN THE PROSECUTOR COMMVENTED I N
CLOSI NG ARGUMENT UPON THE DEFENDANT’ S
EXERCISE OF H'S RIGHT TO REMAI N
SI LENT, | NVI OLATI ON OF THE FI FTH AND
FOURTEENTH AMENDMENTS TO THE
CONSTI TUTI ON OF THE UNI TED STATES AND
ARTI CLE |, SECTI ON 9 OF THE FLORI DA
CONSTI TUTI ON.

This Court has “adopted a very liberal rule for determ ning
whet her a conment constitutes a corment on sil ence: any comment whi ch
is‘fairly susceptible of beinginterpreted as aconment on sil ence
will be treated as such.” State v. Diguilio, 491 So. 2d 1129, 1135
(Fla. 1986); State v. Kinchen, 490 So. 2d 21 (Fla. 1985). Thisis so
because “it is clear that comments on silence are highrisk errors
because there is a substantial |ikelihood that neani ngful comrents will

vitiatetheright toafair trial by influencingthejury verdict and

32 Evidence of collateral criminal conduct is presumed to be harmful because of the
danger that a jury will take the bad character or propensity to commit crime or acts of
misconduct thus demonstrated, as evidence of guilt of the crime charged. Straight v. State,
397 So. 2d 903 (Fla. 1981); Holland v. State, supra.
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t hat an appell ate court, or eventhetrial court, islikelytofind
that the comment is harnful under Chapnan.”33

In the case at bar, during closing argunent, the prosecutor
focused the jury s attention onthe defendant’s failure to takethe
stand and rebut the testinony of State wi tness, Jorge Del gado. In
doi ng so, the prosecutor clearly commented upon the defendant’s
exercise of his constitutional right to remain silent. As a
consequence, the defendant’sright toafair trial was substantially
har med.

During closing argunment, the prosecutor argued:

It doesn’t matter howmany years Jorge Del gado i s
going todo, it’s not enough. Hislife. Blood
isn’t enough. That’s not theissue. Theissue
is, did hetell you the truth and what did he
tell you? Was that inmportant? And, of course,
itis. Hetells you about the enterprise. He
tells you about what’s goingon. Hetells you
the gross detail s that you need to knowt o know
it’s a first degree nmurder case. There is a
second degree nurder case; it’sdifferent. It’s
a first degree nmurder case, nothing |ess.

Anot her thingis that - - listen to the cross
exam nati on of Jorge Del gado? Try andrecall it.
Never once was it anybody el se but defendant
Door bal that was the hands-on killer. Lugo,
al ong wi t h hands-on kil l er Doorbal. Never once
di d anybody el se get up once to say anything
different. (T. 13180-81).

The prosecutor’s conment was remarkably simlar tothat anal yzed

by this Court inits recent opinioninRodriguez v. State, 753 So. 2d

3 Chapman v. California, 386 U. S. 18 (1967).
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29 (Fla. 2000). InRodriguez, during closing argunent, the prosecutor
addressed the fact that there was an absence of testinony contradicting
t he testinony of Luis Rodriguez, an acconplice of the defendant, who
was present at the tine of the charged nurders. |In closing, the
prosecutor remarked, in pertinent part:

“...sonebody obviously was i nthat apartnment with

Lui s Rodriguez. And we still haven’'t heard in

any of the argunment, in any of the di scussi ons,

what the theory is of who that second person

coul d have been. .. .. Counsel asked you during voir

dire...Wuld you be willing to listen to two

sides, to both sides of the story?...This is not

a story. This is real life. This is not a

fictional tale. And there was nothing in the

di rect or cross exam nati on of any wi t ness who

testifiedthat pointedto any other person being

i nvol ved other than Luis Rodriguez and this

defendant. There were no two sides.”

I n finding that the prosecutor i nRodriguez had comment ed upon t he

defendant’ s failuretotestify, this Court clarifiedthe distinction
bet ween i nper m ssi bl e comment s on sil ence and perm ssi bl e cooment s on
t he evidence inthe case. Specifically, this Court foundthat where
the State makes reference to the fact that its evidence is
uncontroverted on a point that only t he def endant coul d contradict, a
comment on the failure to contradict the evidence beconmes an
i mper m ssi bl e comment on the failure of the defendant to testify.
Rodriguez v. State, supra. In Rodriguez, since it was only the
def endant who could refute the testinony of his acconplice, Luis
Rodri guez, this Court rul ed that the State had i nperm ssi bl y comrent ed
upon the defendant’s failuretotestify, whenthe prosecutor notedthat
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no one else had cone forward to chall enge Luis Rodriguez’ testinony.
Simlarly, in this case, the prosecutor nmade a point in her

argunment of noting that Jorge Del gado had provi ded t he detai | s needed

t o convi ct t he def endant of first degree nmurder.3 |n concludingthe

argunment, the prosecutor nade two points. First, the prosecutor noted

t hat Del gado’ s testi nony had not been shaken by t he cross exam nati on

of defense counsel. Second, the prosecutor plainlyinformedthe jury

that “not once did anybody el se get up [once] and say anything

different.” Based upon Del gado’ s testinony, since only the def endant

was in apositionto contest Del gado’ s clainms, the jury had to have
assumed that the prosecutor’s markedly cl ear reference was to t he
defendant’s failure to step forward to take the stand to defend
himself. It was that preciseinferencethat this Court condemed as
i nperm ssi ble in Rodriguez.

Two ot her cases illustrate the i nproper nature of the prosecutor’s
remark.

In Abreu v. State, 511 So. 2d 1111 (Fla. 2d DCA 1987), a
cooperating State wi tness, Koonce, testified and inplicated the
def endant in cocaine trafficking. During closing argunent, the
prosecut or argued:

“Now, Ladies and Gentl enen of the jury, you al so

3 Jorge Delgado had testified that he arrived at the defendant’s apartment while

Furton was alive, but after Griga had died. Delgado related what Lugo had told him about
the death of Griga. Delgado also testified about the defendants’ treatment of Furton as
they attempted to obtain information from her about Griga’s property. (T. 11735-51).
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hear d [ Koonce] tell you about the facts of this
case. That is therel evant evi dence. And what
di d you hear to rebut that? Wo took t he stand
and said that what he said wasn’t true?

Based upon t he prosecutor’s remarks, the Second Di strict reversed
t he def endant’ s convi cti on, hol di ng that the prosecutor’s conments were
fairly susceptibletointerpretationthat the defendant had failedto
rebut Koonce’s story. In doing so, the prosecutor inproperly focused
the jury's attention on the defendant’s failure to testify.

Simlarly, inRi gsby v. State, 639 So. 2d 132 (Fl a. 2d DCA 1994),

t he Second Di strict concluded that the prosecutor had i nproperly
comment ed on t he defendant’ s ri ght not totestify when he stated, "we
have heard [ counsel ' s] versi on about what happened t hat ni ght, but we
didn’t hear that fromthe stand” and “you di dn’t hear fromthe stand
from anyone who could testify as to exactly how it happened.”
Just as i nRodri guez and Abr eu, the prosecutor inthis case argued
tothe jury that they had not heard fromanyone who coul d rebut the
story told by a cooperating State witness, inthis case, Jorge Del gado.
I n doing so, the prosecutor focused the jury’'s attention on the
defendant’ s failureto cone forward, testify and rebut the versi on
provi ded by Del gado. Sincethereis asubstantial riskthat thejury
m ght viewthe defendant’s silence inthe face of accusation to be
evi dence of guilt, insituations akinto that present here, the courts
of this State have uni formy condemmed such comments and have rever sed

convictions tainted by those remarks in favor of a new trial.
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Al t hough t he def endant’ s exerci se of the fundanental right to
remai n silent was i nperm ssi bly the subj ect of prosecutorial comment,
this Court is still required to determ ne whether the error that
occurred bel owwas harm ess. |In doingso, this Court nust determ ne
whet her t here was a reasonabl e possibility that the prejudicial remarks
affected the verdict. Statev. DiGuilio, supraat 1139. The State
bears the burdeninthis Court of proving beyond a reasonabl e doubt

that the error did not affect the verdict. ld. Onthisrecord, the

State cannot neet its burden.

The State’s entire casewas prinmarily reliant onthe testinony of
cooperating State wi t nesses, primarily forner co-defendant, Jorge
Del gado. Del gado enteredinto aformal pleabargainwiththe Statein
return for his testinmony agai nst the defendant. As conpensati on,
Rodri guez received a conviction on reduced charges and certain
avoi dance of alengthy prisonterm (T. 11860-61, 11902-05). On cross
exam nati on, Del gado conceded t hat hi s know edge of the details of the
Gri ga abduction cane solely fromLugo. He also hadto admt that while
he was qui ck to bl ame t he Gri ga and Furton hom ci des on the def endant
and Lugo, he coul d not prove t hat he was not t he actual perpetrator of
t he hom cides. (T. 11927, 12021, 12055). Al though there was testi nony
and physi cal evi dence tying the defendant to the Schiller incident, the
testi nony and physi cal evidencerelatingto GigaandFurton, withthe
exception of that provided by Petrescu and Del gado, was equally

consi stent with the def endant bei ng an accessory after the fact. Based
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upon the foregoing, it is clear that there was avery real possibility
that the highly prejudicial comrent of the prosecutor, calling
attentiontothe defendant’ s exercise of his constitutional right to
remain silent, had affected the jury’ s verdict bel ow. Onthat basis,
t hi s Court shoul d reverse the def endant’ s convictions and remand thi s
cause for a newtrial. State v. Di Guilio, supra.

11

THE DEFENDANT WAS DENI ED A FAI R TRI AL
WHEN THE PROSECUTOR | MPROPERLY
APPEALED TO THE FEARS AND EMOTI ONS OF
THE JURY BY MAKI NG A “ GOLDEN RULE”
ARGUVENT DURI NG CLOSI NG ARGUMENT | N
THE GUI LT PHASE OF THE DEFENDANT’ S
TRI AL.

In Bertolotti v. State, 476 So. 2d 130, 134 (Fla. 1985), this

Court aptly noted:

The proper exercise of closing argunent is to
review the evidence and to explicate those
i nf erences whi ch may reasonabl y be drawn fromt he
evi dence. Conversely, it nust not be used to
i nfl ame t he m nds and passi ons of the jurors so
that their verdict refl ects an enoti onal response
tothe crinme or the defendant rather than the
| ogi cal anal ysis of the evidenceinlight of the
appl i cable | aw.

As an exanpl e of an i nproper argunent described in the quote
above, the Bertolotti court noted that Florida courts have | ong
prohi bi ted “ Gol den Rul e” argunents preci sely because they i nproperly
appeal to the fear and enpoti ons of jurors. Generally, “Gol den Rul e”
argunments are those that ask the jury to pl ace thensel ves i nt he shoes

of thevictim Bertolotti v. State, supra; MDonaldv. State, 743 So.
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2d 501 (Fla. 1999). In the case at bar, the prosecutor blatantly
viol ated the “Col den Rul €” argunent proscription and t hereby depri ved
the defendant of a fair trial.

I n cl osi ng argunent, the prosecut or was descri bing the conditions
under whi ch Marcel o Schil | er was abduct ed and t he treat nent he recei ved
fromhis captors, when she remarked:

Remenber Det ecti ve Hoadl ey cane i n and showed you
howt hat Orega taser works. Many of you j unped.
Can you i magi ne howt hat woul d feel on your skin
ri ght upclose? Howit felt on Marc Schiller’s
sweati ng | egs and ankl es. But, agai n and again

until he signed over everything. Signedover his
entire life. (T. 13068)

QA early, the highlighted portion of the prosecutor’s argunent was
a bl atant viol ati on of the “Gol den Rul e;” the prosecutor i nproperly
sought toinflanme the enotions and fear of the jury by asking themto
feel the pain and agony Schiller felt when he was repeat edl y shocked
with ataser gun. The prosecutor’s remark was not unli ke several
ot hers previously found to be inproper by Florida courts.

In Garronv. State, 528 So. 2d 353 (Fla. 1988), the prosecutor
made several inflammtory and unfairly prejudicial remarks during
closing argunments in the penalty phase. |Included anong them was:

You can just i magi ne the painthis young girl was
goi ng through as she was | aying there on the
ground dyi ng. .. I magi ne t he angui sh and t he pain
that Le Thi Garron felt as she was shot in the
chest and drug [sic] herself fromthe bat hroom

into the bedroom where she expired.

Garron, supra at 358-59. This Court determ ned that the remark was a
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clear violation of the “Gol den Rul e’ and served as part of this Court’s
determ nation t hat t he def endant had been deni ed a fair penalty phase
proceedi ng because of the prosecutor’s highly inflamuatory and
prejudicial comrents.

Simlarly, inDeFreitas v. State, 701 So. 2d 593 (Fla. 4t" DCA
1997), the court reversed t he defendant’s convi cti on for aggravat ed
assaul t based upon several inproper comments nade by t he prosecutor in
cl osi ng argunent. | ncluded anong the remarks that the Court found to
be fundanental error, was this attenpt by the prosecutor to place the
jury in the shoes of the victim

It’sagun. It’sareal gun. It’sagunwitha
| aser onit. Just inmagine howterrifyingthis
| aser would be if it was on your chest?

DeFreitas, supra at 601. The Court found that the prosecutor’s

viol ation of the “Gol den Rul e’ was instrunmental in destroying the
def endant’ s “nost precious right under our crimnal justice system the
constitutional right to a fair crimnal trial.” Id.
InBertolotti v. State, supra at 133, the prosecutor remarked

during closing argunents in the penalty phase:

And i f that’s not hei nous, atrocious and cruel,

can anyone i magi ne nor e pai n and any nor e angui sh

t han t hi s woman nust have gone t hrough in the

| ast fewm nutes of her life, fighting for her

life, no |lawers to beg for her life.
Al t hough this Court felt that the remark was hi ghly i nproper, this
Court did not find that the remark had tainted the jury’'s

recomrendation in |ight of the overwhel m ng aggravati ng evi dence
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presented. See alsoPetersonv. State, 376 So. 2d 1230 (Fl a. 4" DCA

1979) (the Court reversed the defendant’s convictions based upon
numer ous i nproper prosecutorial argunments the Court found to be
fundanmental error, including a “Golden Rule” argunent).

Inthe case at bar, the defendant was entitledto have hisjury
resolve his guilt of the charges | odged agai nst hi mbased upon a
di spassi onate, | ogi cal anal ysis of the evidence i ntroduced and t he
applicablelaw |Instead, because of the prosecutor’s inflammtory
comment, the defendant’s jury was invited to abandon logic and to
i nstead focus on the fear and enoti on engendered by t he prosecutor’s
graphi c, personalized description of theinjuries suffered by Marc
Schiller. The prejudice suffered by the defendant, as aresult of the
prosecut or’ s i nproper choi ce of words, deni ed t he def endant of afair
di sposition of the guilt phase.

IV

THE TRI AL COURT ERRED WHEN | T DENI ED
THE DEFENDANT’ S MOTI ON TO SUPPRESS
PHYSI CAL EVI DENCE, WHEN THE EVI DENCE
IN | SSUE HAD BEEN SEI ZED DURI NG
SEARCHES OF THE DEFENDANT’ S APARTMENT
AND CAR PURSUANT TO A SEARCH WARRANT,

THAT HAD BEEN | SSUED W THOUT PRCBABLE
CAUSE, | N VI OLATI ON OF THE FOURTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON AND ARTI CLE I,

SECTI ON 12 OF THE FLORI DA
CONSTI TUTI ON.

Inlllinoisv. Gates, 462 U. S. 213, 103 S. Ct. 2317 (1983), the
United St ates Supreme Court defined the test to be applied, when a
magi strate reviews an affidavit for the issuance of a search warrant:
The task of theissuing magistrateissinplyto
make a practical, common sense deci si on whet her,
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given all the circumstances set forth in the

affidavit before him ... there is a fair

probability that contraband or evidence of a

crime will be found in a particul ar pl ace.
Il'linoisv. Gates, 103 S. Ct. at 2332. Accord, Schmtt v. State, 590
So. 2d 404, 409 (Fla. 1991); State v. Siegel, 679 So. 2d 1201, 1203
(FHa 5'™DCA1996). The evidentiary basis for a probabl e cause fi ndi ng
nmust conme fromthe four corners of the affidavit. Schmtt v. State,
supra at 409; State v. Badgett, 695 So. 2d 468, 470 (Fla. 4" DCA 1997).

Once probabl e cause has been determ ned, “the duty of areview ng
court issinply toensurethat the magi strate had a substanti al basis
for ... conclud[ing] that probabl e cause existed.” Illinoisv. Gates,
103 S. Ct. at 2332; State v. Schmitt, 590 So. 2d at 409.
I nthe case at bar, search warrants were i ssued for searches of

t he def endant’ s apart nent and car, based uponidentical affidavits
prepared and subm tted by Detective Sal vatore Garafal o. (R 1184-1193,
1275-84). Search warrants were i ssued pursuant to the affidavits by
t he Honorabl e Alex Ferrer, Grcuit Judge. (R 1195-97, 1285-87). The
defendant filed a notion to suppress that attacked t he i ssuance of the
war rant and the resul tant searches and sei zures, on the ground that the
af fi davit established neither probabl e cause to connect t he def endant
with crimnal activity, nor probabl e causeto believethat thefruits

or instrumentalities of crine would be found in the defendant’s

apartnment or car. (R 1121-24, 2260-2276). The trial court found
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pr obabl e cause t o support the i ssuance of the warrant and deni ed t he
def endant’ s notion. (T. 2277).

Areviewof the affidavits filedin support of the search warrant
clearly indicates that the affidavits arelegally insufficient to
support the i ssuance of search warrants. The evi dence seized as a
result of the plainly illegal searches conducted pursuant to the
warrants shoul d have been suppressed.

I nthe warrant, Detective Garafal o set forth facts supportingthe
al |l egations of crimnal activity agai nst Marcel o Schiller. Detective
Gar af al o descri bed t he ki dnappi ng of Schiller and i ndi cated that
Schiller was abletoidentify Dani el Lugo as one of t he several nmen who
had participatedinthe offense. (R 1186, 1190). Schiller al so had
reason to believe that Jorge Del gado was i nvol ved. (R 1187). Garafal o
not ed t hat a nei ghbor of Schiller’s, Manuel Sal gar, had been ableto
i dentify Lugo as a man he had seen at Schiller’s hone after Schiller’s
di sappearance. (R 1187-88). Sal gar al so said that Lugo had frequently
been acconpani ed by a dar k- ski nned mal e who drove a N ssan 300ZX. (R
1188). There was no indication that Salgar had identified the
def endant as t he man he had seen wi th Lugo. The affidavit is silent as
to any ot her i nformati on possi bly tying the defendant tothe Schiller
of f ense.

As for the Gigal/ Furton investigation, Detective Garafal o al | eged
t hat both Gi ga and Furton had been m ssi ng si nce May 24, 1995. Judy

Bartusz and Andreas Bardocz, Giga’'s friends, and Esther Toth, Giga’s
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cleaning |l ady, were able toidentify the defendant as bei ng one of two
men t hey had seen at Griga’s hone on t he eveni ng of t he 24th, Bartusz
and Bardocz identified Lugo as the other man. (R 1190-91). Bartusz
said that Griga had told her that they were going to Don Shula’s
restaurant in Mam Lakes. (R 1190). After Giga had di sappeared,
Bartusz went to M am Lakes and observed a Mercedes t hat | ooked |i ke
t he car used by Lugo and t he def endant on t he 24t". Bartusz notified
the police. Registrationinformationonthe Mercedes revealedthat it
had been | eased t o Jorge Del gado. (R 1191-92). Giga' s Lanborghi ni
was found abandoned on May 27, 1995. (R 1191).

Wth regard to the defendant, the police |earned that the
def endant had been enployed as a trainer at “Sun Gym” that the
def endant had a white Ni ssan 300ZX regi stered to hi mand that the
def endant had recently purchased a home for cash. (R 1191-92).

Based upon the foregoing, Detective Garafal o concl uded t hat
“Doorbal’s honme, apartnent and autonobile will have evidence
corroborating the crines commtted upon Schiller and/or the | ocation
and whereabouts of Griga and Furton.” (R 1192).

Applying the test enunciated inlllinoisv. Gates, supra, the
question for this Court to be resol ved i s whet her Judge Ferrer had a
substanti al basis to concl ude that probabl e cause exi sted to believe

that evidencerelatingtothe Schiller offenses or the di sappearance of

Griga and Furton would be found in the defendant’s car or apartnent.

Based upon Detective Garafal o’ s avernents, a substantial basis did not
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exi st .

Wthregardto Schiller, nowitness identifiedthe defendant as
bei ng i nvol ved i n any of the of fenses all eged. Salgar’s referenceto
a dar k- ski nned mal e drivi ng a Ni ssan 300ZX does not ti e t he def endant
tothe of fenses. No description of the defendant was providedinthe
war rant, thereby providing no basisto believethat Salgar’s cryptic
descriptioneven appliedtothe defendant. No further identifying
i nformati on concerni ng the car seen by Sal gar was provi ded. G venthe
si ze and popul ati on of M am - Dade County, the defendant is clearly not
the only driver of a Ni ssan 300ZXin the area. % The nere coi nci dence
of the defendant driving the same nodel car as that seen by Sal gar is
not sufficient to establish probable causetojustify asearch of the
def endant’ s apartnment or car.

Simlarly, the fact that the def endant worked wi t h Lugo and f or
Mese, the man who had notari zed docunents effectuating a transfer of
Schil I er’ s hone, may have aroused suspi ci on, but shoul d not have ri sen
to the | evel of probable cause, w thout nore evidence tying the
defendant to the Schiller crines.

As for the Griga/ Furton investigation, clearly, the evidence
i ndi cating that the def endant had | ast been seen with Gi ga and Furton
woul d have gi ven the police areason to questionthe def endant about

t he wher eabout s of Gri ga and Furton. Areasonabl e suspi ci on concer ni ng

% No evidence was presented in the affidavit concerning the number of registered
Nissan 300 ZX automobiles in Miami-Dade County.
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t he defendant’ s i nvol venment incrimnal activityis not sufficient to
provi de probable cause for the issuance of a search warrant.
Despite the absence of any additional facts, Detective Garafal o
drewt he unsupported concl usi on that evi dence rel evant to both the
Schiller and Giga/Furton investigations would be found in the
def endant’ s apartment and car. Concl usions regardi ng t he exi stence of
incrimnating evidence in a specified place are not sufficient to
support the i ssuance of a searchwarrant. The failure to denonstrate
t he probability that evi dence woul d be found inthe specifiedplace
with facts should have been fatal to the i ssuance of the warrant.

In Getreuv. State, 578 So. 2d 412 (Fla. 2" DCA 1991), a search

war rant was i ssued based upon an affidavit allegingthat aconfidenti al
i nformant had observed t he co-defendant in possession of a |l arge
quantity of cocaine. The affidavit further provided i nformation
regardi ng the co-defendant’s honme address and the fact that the
defendant |ived with the co-defendant. The warrant was executed and a
trafficking anmount of cocai ne was sei zed. The Second Di strict found
the affidavit to beinsufficient toestablish probabl e cause. Apart
fromthe fact that the affidavit was i ndefinite as to when the co-
def endant was observed i n possessi on of the cocai ne, the affidavit al so
failedto provide a nexus bet ween t he observati on of cocai ne and t he
def endant’ s resi dence, i.e., no basis to conclude that the cocai ne
woul d be i nthe defendant’ s house. Findingthat the evidence sei zed

shoul d have been suppressed, the Court reversed the defendant’s
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convi ctions.

Simlarly, inA@ass v. State, 604 So. 2d 5 (Fl a. 4t DCA 1992), the
def endant owned a t wo-story buil di ng that contai ned a grocery store on
t he bottomfl oor and two apartnments onthe top fl oor. The def endant
stayed in one of the apartnents and rented out the other. Al though the
af fidavit provi ded probabl e cause to bel i eve t hat a ganbl i ng operati on
was bei ng run out of the rented apartnent, a search warrant was sought
for the entire building. The only allegations in the affidavit
concer ni ng t he def endant’ s apartnent i ncl uded an observation that the
def endant had been seen counting noney i n his apartnent and a st at enent
that the entire buil ding was being usedto facilitate the ganbling
operation. The Court uphel dthe search of the rented apartnent, but
found that the search of the def endant’ s apartnent was unsupported by
probabl e cause. The Court found that the nere fact that the def endant
had been seen counting noney in his hone was not enough to support
pr obabl e cause. The unsupported concl usion that the entire building
was beingillegally utilizedwas |ikew seinsufficient tosupport the
i ssued warrant. See alsoCGelisv. State, 249 So. 2d 509 (Fl a. 2™ DCA
1971) .

As aresult of theillegally issuedwarrant, alarge quantity of

evi dence®® was sei zed t hat was i nstrunental intyingthe defendant to

% ltems seized included credit card receipts for purchases at Mayor’'s Jewelers, a

letter from Schiller demanding repayment of all money taken from him, a fax from Dubois to
Greenburg detailing the property taken from Schiller and demanding return of the property,
a cell phone, pager and knife belonging to Lugo, a cell phone bill for Delgado’s phone, a
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the crines charged. (R 1200-07, T. 6160-95, 6227-96). In addition,
the police used the seized itens to support their allegations in
affidavits filed for theissuance of two additional search warrants for
t he def endant’ s apartnent. (R 1208-17, 1225-35). Those searches

uncover ed addi ti onal evi dence i ntroduced agai nst t he def endant at

trial. (R 1240-48, T. 6393-6419).

Based upon t he absence of probabl e cause to support the i ssuance
of theinitial searchwarrants for the defendant’s apartnent and car,
it was error for thetrial court to deny the defendant’s notionto
suppress, which was directed at the evi dence sei zed as aresult of the
execution of those searchwarrants. Thetrial court |ikew seerredin
failingto suppress fromevidence the fruits of the subsequent searches
conduct ed at the defendant’s apartnment, which were thensel ves t he
fruits of theinitial illegality. Wng Sunv. United States, 371 U S
471, 83 S. Ct. 407 (1963). The adm ssion of the illegally seized
evi dence at the defendant’ s trial servedtodeny himafair trial. A
new trial for the defendant is mandated.

\Y

THE TRI AL COURT ERREDVWHEN | T LI M TED
THE DEFENDANT' S PRESENTATI ON OF

Jewish New Year card and a hotel receipt that belonged to Schiller, a copy of a warehouse
lease signed by Lugo and leased by D & J International, the defendant’s car registration
for his 300 ZX, a receipt from a locksmith for a change of locks at Schiller’s residence,
account information for the defendant’s account at Smith Barney, a copy of Lugo’s federal
probation order, a check signed by Lugo on D & J International which had been written to
Sun Gym for $67,845, checks signed by Lugo to Penguin Pools for pool care at Schiller’s
home, photos of Winston Lee’s residence, two false passports with Lugo’s photo and a
brass statue of an eagle that Detective Coleman believed had belonged to Schiller.
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M TI1 GATI ON EVI DENCE, | N VI OLATI ON OF
THE ElI GHTH AND FOURTEENTH AMENDMVENTS
TO THE UNI TED STATES CONSTI TUTI ON AND
ARTI CLE |, SECTI ON 17 OF THE FLORI DA
CONSTI TUTI ON.

It is now a well-established principle of capital case
jurisprudence, that a defendant is constitutionally entitled to
present, and have the jury and the court consider, any mtigating
factor that the defendant can produce. Ski pper v. South Carolina, 476
U S. 1, 106 S. Ct. 1669 (1986); Eddi ngs v. Okl ahoma, 455 U. S. 104,
102 S. Ct. 869 (1982); Lockett v. Ohio, 438 U. S. 586, 98 S. Ct. 2954
(1978); Maxwell v. State, 603 So. 2d 490 (Fla. 1992). Pursuant to
Eddi ngs, “the sentencer [may] not be precl uded fromconsi dering, as a
mtigating factor, any aspect of a defendant’s character or record and
any of the circunstances of the of fense that t he defendant proffers as
a basis for a sentence | ess than deat h.” Eddi ngs, 102 S. Ct. at 874;
MIlsv. Maryl and, 486 U S. 375, 108 S. Ct. 1860, 1865 (1988). The
Ei ght h Amendnent requirenent i s not sinply satisfied by allow ngthe
defendant to present mtigating evidence to the sentencer. “The
sentencer nmust al so be able to consider and give effect to that
evi dence i n i nposi ng sentence.” Penry v. Lynaugh, 492 U. S. 320, 109 S.
Ct. 2934, 2947 (1989). Thus, the United States Suprenme Court has said
t hat “under our decisions, it is not rel evant whether the barrier to

t he sentencer’ s consideration of all mtigating evidenceis interposed

by statute, ...by the sentencing court, ...or by an evidentiary
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ruling.” MIIs, supra, 108 S. Ct. at 1865-66 (citationsomtted). A
State sinply cannot, consistent with the Ei ghth and Fourteenth
Amendnent s, prevent the sentencer fromconsi dering and giving effect to
evi dence rel evant to t he def endant’ s background or character or tothe
ci rcunst ances of the of fense that m ti gate agai nst i nposi ng t he deat h

penal ty. Penry, supra, 109 S. Ct. at 1946-47.

I n accordance with these principles, and the di ctates of Section
921.142(7)(h), the def endant sought to i ntroduce inthe penalty phase
letters witten to himby co-defendant Lugo, after both had been
arrested. (SR 1-22). Intheletters, Lugo proposed an el aborate pl an
i n which the defendant was to confess to his own conplicity inthe
crinmes charged whi |l e exonerating Lugo. Once Lugo had been cl eared, he
woul d then return to assist the defendant with his case. In
furtherance of the plan, Lugo provi ded t he def endant with all of the
detai | s that he shoul d provi de the aut horities, whi ch woul d assure the
pl an’ s success. O significancetothe defendant’s mtigation case
wer e passages in the letter such as:

“Remenber, you nust prom se never nmake anot her

i fe decisionwthout talkingto nme because it

has been decided that | am your guardi an, okay?
Do you renenmber how many ti mes | nade you nake
deci si ons when you had little faithin yourself

and | had nmore faith in you than yourself.

When you are bei ng questi oned by anyone, take
your tinme and just be relaxed. This is your show
and you are the boss. Don’t worry about the

| egal side, |like pleading guilty, what about
trial, appeal, or anythingwth court. 1 have
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everyt hing under ny control on that side, ny
brother. The State, nor you, can screww th that

because | have the governnment on ny side.
Remenber that. The only thing you nust renenber
isnot tonmentionny nane inanythingillegal.”

You better have faith in Allah and ne. Don’t

doubt and do it. I can’t control if you don’t
listentonme, nylittle brother. If youlisten
to me and do your part, | will have control and

bring you hone. (SR 1, 19).

The def endant argued that the | anguage and the spirit of theletters
denonstrated t hat Lugo had a substanti al i nfluence over the def endant
and that Lugo held a dom nant positionin their relationship. (T.
14143- 44, 14149, 14151-52). The defendant nmaintained that the letters
were non-statutory mtigation, in that it was probative of the
dom nance enj oyed by Lugow thintheir hierarchal rel ati onshi p and
wi thinthe conspiracy forned by t he def endant and Lugo. (T. 13781,
13784, 13792-94).

The court initially foundthat theletters were i nadm ssi bl e as
hear say®. Subsequently, the court reversedits ground and det er m ned
that the | etter were not hearsay because t hey was not bei ng of fered for
thetruth of the matter asserted. (T. 13785, 13848). Although the

court recogni zed that Lugo’ s mani pul ation of the def endant was rel evant

3" The defendant maintains that Lugo’s letters were clearly admissible as an
exception to the hearsay rule as a statement against interest. Section 90.804(2)(c), Florida
Statutes. An after-the-fact statement evincing a desire to avoid prosecution is relevant to
demonstrate the declarant’s consciousness of guilt. Straight v. State, 397 So. 2d 903 (Fla.
1981). Even if the letter was deemed to be hearsay, the letter was still admissible since
hearsay is admissible during a penalty phase proceeding. Section 921.142(2), Florida
Statutes; Rodriguez v. State, supra; Garcia v. State, 622 So. 2d 1325 (Fla. 1993).
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evidenceinmtigation, the court rul ed that absent evidence rel ating
t he defendant’ s rel ati onshi p post-arrest with the relationship that
existed at thetinme of thecrines, theletters woul d not be adm tted.
(T. 13848-49). The court later ruledthat the schene laidout inthe
| etters did not necessarily prove the nature of therelationshipthe
def endant s shared during the conspiracy. Theletters were therefore
excluded. (T. 14144-45, 14160).

The trial court’s error inrefusingtopermt thelettersto be
considered by thejuryis best illustrated by this Court’s decisionin
Gore v. Dugger, 532 So. 2d 1048 (Fla. 1988). In that case, the
def endant and hi s cousin, Waterfield, pickeduptwo girls and brought
t hemagainst their will to Gore’s hone. Thereafter, Gore sexually
assaulted the girls and shot and kil | ed one of them The surviving
victimtestifiedthat Waterfi el d had no i nvol venent wi th her once t hey
arrived at Gore’s hone. |In mtigation, the defendant sought to
i ntroduce evidence that he and Waterfield were cl ose and that as a
result of Waterfield s dom nating personality, the defendant had been
i nfluenced by Waterfield. The trial judge refused to permt the
testi nony because there had been no evidence that Waterfield had
anythingtodowith Gore’s killingof thevictim This Court di sagr eed
withthetrial court’s analysis. Al thoughthe evidencedidnot riseto
the | evel of satisfyingthe statutory mtigating circunstance rel ating
t o operating under the duress or substanti al dom nati on of another, it

didqualify as non-statutory mtigation, becauseit was rel evant tothe
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defendant’s character. This Court concl uded t hat Gore shoul d have been
permttedtointroduce the evidence for whatever wei ght the jury woul d
choose to give it.

Inthis case, during the guilt phase, the jury was given only
smal | pieces of informati on regardi ng the nature of therelationship
bet ween t he def endant and Lugo during the conspiracy. Jorge Del gado
testifiedthat Lugo was the | eader at the neetings regardi ng Schiller
and was t he one who tol d ot hers what to do. (T. 11657, 11662). Frank
Mur phy, the Merrill Lynch account executive, testifiedthat Lugo had
conpl ete authority over t he def endant’s account and nade al | of the
trades. (T. 9404-05, 9420, 9437). Frank Fawcett, the i nvestnment
banker, stated that the defendant told him that he was a nere
figurehead and that if he wanted i nformati on, he should tal k to Lugo.
(T. 10742).

During t he penal ty phase, Stephen Bernstein, the defendant’s best
friend, testifiedthat he noted a mar ked change i n t he def endant after
t he def endant becanme acquai nted with Lugo. (T. 14001). After Lugo
of fered t he defendant a place to stay, a business opportunity and
noney, t he def endant had abandoned hi s bodybui |l di ng efforts and was
nore notivated by obtaining wealth. (T. 14006-11).

Contrary to the trial court’s view, the Lugo letters were
extremel y probative as non-statutory mtigation, because t hey woul d
have provided the jury with insight on the defendant’s character,

Lugo’ s i nfl uence over the def endant during the period in whichthe
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of fenses were comm tted and t he reason for the def endant’ s change in
personal ity, as described by Bernstein. Intheletters, Lugo rem nded
t he def endant that Lugo had to force hi mto nake deci sions inthe past
and ur ged hi mt o never nmake any ot her |ife deci sions wi t hout consul ting
Lugo first, “because it has been decided that | [Lugo] am your
guardian.” (SR1). Lugo' s effort toget the defendant to plead guilty
so t hat Lugo coul d be exonerated is further proof of Lugo’ s influence
over and dom nance of the defendant. Cearly, theletter was probative
of an i nportant aspect of the defendant’s character, and as such,

shoul d have been adm tted as non-statutory mtigating evidence. Gore v.
Dugger, supra, Lockett v. Ohio, supra, Eddings v. Okl ahoma, supra.

The failure of the trial court to permt the defendant to
introduce the letters during the penalty phase deprived t he def endant
of the right to have his sentencing jury consider relevant and
probative mtigating evidence. The jury’ s recomendation, which was
based upon arecord that didnot include all of the mtigating evidence
t hat t he def endant sought to present, nust be considered to be invalid.
Ski pper v. South Carolina, supra. The defendant’s death sentences nust
t heref ore be vacat ed and t hi s cause be remanded for a new sent enci ng
hearing to be held consistent with the foregoing constitutional
princi pl es.

VI
THE DEFENDANT WAS DENI ED A FAI R TRI AL
WHEN THE PROSECUTOR | MPROPERLY

APPEALED TO THE FEARS, SYMPATHI ES AND
EMOTI ONS OF THE JURY BY MAKI NG A
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“GOLDEN RULE"™ ARGUMENT AND BY
| MPLORING THE JURY TO SHOW THE
DEFENDANT NO MERCY DURI NG CLOSI NG
ARGUMENT | N THE PENALTY PHASE OF THE
DEFENDANT" S TRI AL.

Unfortunately for the def endant, the prosecutor did not confine
her “Gol den Rul e” argunent to the guilt phase®. During her penalty
phase cl osi ng argunent, the prosecutor arguedto the jury that the
defendant’s difficult childhood did not relieve himof the noral

responsi bility of his actions. As part of her argunent, the prosecutor

coment ed:

And he still had a chance to bond with his
father. And, again, the mtigationinwhatever
is Ms. Lauric, because of the fact that she was
raped at thirteen, you cannot bl ane hi s chi | dhood

on that . It doesn’'t mtigate his nora
responsibility. The noral responsibility as a
human being, as a person that lives in the
society. And, | don’t know, but to say that
where | live, if I livedin Trinidad or if you

lived in Trinidad or you live in the United
States, you don’t do the things that this
def endant di d.

(T. 14246). Although not aneffort to placethejuryinthe shoes of
thevictim the Third District has terned this type of argunent, onein
which the jury is placed in the shoes of the defendant, to be an
i mproper variation on the “Golden Rule” thene.

In Gonez v. State, 751 So. 2d 630 (Fla. 379 DCA 1999), the

def endant was charged with attenmpted second degree nurder. 1In an

38 Point IlI, supra.



effort to denigrate the defendant’ s defense of self defense, the
prosecutor arguedinclosingthat if thejury had pl aced thensel ves in
t he shoes of the defendant, they woul d not have stabbed the victimin
reaction to the circunstances t he def endant had faced and, if it really
had been a case of self defense, thejurorsinthe defendant’s pl ace
woul d have acted differently. The Third District found the
prosecutor’s cl osing argunent was a vi ol ati on of the proscription
agai nst “CGol den Rul e” argunents. Findingthe prosecutor’s conment to
be unprof essi onal and unfair to the defendant, the Court reversedthe
def endant’ s convicti on.

I nthe case at bar, the prosecutor took the sane i nproper tack as
the prosecutor inGonmez. Inattenptingtomnimzethe mtigation put
forth by the defense, the prosecutor toldall of the jurors that given
t he sane chil dhood and i fe t he def endant experi enced in Trini dad and
t he United States, none of themwoul d have done what the def endant
di d. ® The prosecutor’s argunent was highly prejudicial inthat it had
t he effect of dehumani zi ng t he def endant and destroyi ng t he def endant’ s
mtigationcase. Oearly, noreasonablejuror, giventhe prosecutor’s
invitation to do so, would concede that he/she woul d do what the
defendant did, even given the unfortunate circunstances of the
def endant’ s chil dhood.

The def endant was entitled to ajury who coul d assess t he evi dence

% The prosecutor did not exclude herself from the argument. She improperly opined
that she would not have done what the defendant did either. (T. 14246).
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i naggravationand mtigationas aninpartial arbiter of the facts.
The prosecutor’s conment had the ef fect of personalizingthejury’'s
task, to the clear detriment of the defendant’s case.

The prosecut or al so asked the jury to consi der what t he def endant
had done to Gi ga and Furton and i npl ored t hemt o showt he def endant no
mercy. The prosecutor remarked:

“So, what does t his defendant do? He hol ds her
[ Furton] up whil e Lugo takes down t he nunbers
fromher junbl ed brain, fromher confusion. And
does shetry to give these nunbers? As best as
she can. But another shot to quiet her down.
And does she see that injection com ng? They
lifted the hoodthat’s been put over her head and
t hey noved the tape off it, but were they ki nd
because they gave her some water? WAs this a
ki nd, gentl e gesture of a kind, gentle man? No.

That’ s t he gesture of a col d- bl ooded nur derer.
Then they try agai n and they go to t he house and
M. Lugotriestogoanddothat. Heis nerely
t he brai ns of the operation. Heis goingtothe
house, going to try those nunmbers, but this
def endant stays down with [Furton]. Frank’'s
al ready been noved into t he bat h tub so hi s bl ood
could bleed out through the brain and what
happens when Lugo calls? This is why you know
that heis acol d-blooded killer. The bitchis
cold. Those were his words. His words. The
bitch is cold.

Not Lugo’s words. Is that aval ue of human |ife?
Does he deserve to spendtherest of hislifein
prison? See sisters and goingtothe library
hel ping others? He deserves nothing. He
deserved no nmercy and he deserves no | eni ency.
He deserves no respect.” (T. 14237-38).

The prosecutor then continued:

| did not stand up here and tell you that the
deat h penalty i s an appropri at e penal ty because
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Frank Griga was a weal thy man. Don’t nake your
deci siononthat. Youshouldn't dare. Evenif
he was a bad nan. Anybody that was treated in
this matter for whatever — | don't care if he
woul d have had pennies to give her. It is not
about his wonman as a passi onate person. It is
about hi s goodness and about his wel | -being as a
human.

It is about ChristinaFurton. It isthefact of
what’'s |l eft of them He deserved no nercy for
this. There is nothing left. Not one single
t hi ng t hat wei ghs agai nst theseitenms. That's
awesone. They are heavy. (T. 14258-59).

Taken i n context, the prosecutor essentially arguedto the jury
t hat t he def endant di d not deserve nercy because of the nercil ess way
that he had treated Griga and Furton. Sim | ar argunents have been
previ ously condemmed by this Court.
InUbinv. State, 714 So. 2d 411 (Fla. 1998), in cl osi ng ar gunent
in the penalty phase, the prosecutor argued:
| f you are tenpted to showt his defendant nercy,
if youaretenptedto showhimpity, 1"mgoingto
ask youto do this, toshowhi mthe same anount
of mercy, the sane anount of pity that he showed
Jason Hicks [the victim on Septenber 1, 1995,
and that was none.
WUrbin, supra at 421. This Court found the prosecutor’s argunment to be
bl at ant |y i nperm ssi bl e and, i n conjunctionwth other errors found by
the Court, reversed the defendant’s sentence.
Simlarly, inRiodes v. State, 547 So. 2d 1201, 1206 (Fl a. 1989),
t he prosecut or concl uded hi s argunent by urging the jury to showt he

def endant t he sane nmercy shown to t he victi mon t he day of her deat h.

Thi s Court found the prosecutor’s argunent to be “an unnecessary appeal
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tothe synpathies of thejurors, calculatedtoinfluencetheir sentence
recomrendation.” This Court reversed t he def endant’ s deat h sent ence.
See al so Richardson v. State, 604 So. 2d 1107 (Fla. 1992).

In Grronv. State, supra, indealingwth several prosecutori al

remar ks that were i nproperly designedtoinflanethe jury’ s enotions,
this Court aptly described this type of error:

We bel i eve, however, that the actions of the
prosecutor inthis case represent an exanpl e of
what constitutes egregi ous conduct. V\hen
comments i n cl osi ng argunent are i ntended to and
do i nject el ements of enption and fear intothe
jury’ s del i berations, aprosecutor has ventured
far outside the scope of proper argunent. These
statenments when taken as a whole and fully
consi dered denonstrate the cl assic case of an
attorney who has overstepped the bounds of
zeal ous advocacy and entered i nto t he forbi dden
zone of prosecutorial m sconduct.

Garron, supra at 359.

The jury’s decision-making process in the penalty phase was
prejudicially affected by prosecutorial msconduct. M sconduct of this
type injects matters outside the scope of the jury’ s proper
del i beration and vi ol ates the prosecutor’s duty to seek justice, not
nmerely “win” adeath recomrendation. Bertolotti, supra, 476 So. 2d at
133. The defendant urges this Court to reverse and renmand t hi s cause
for further proceedings in front of a new, inpartial jury.

VI |
THE TRIAL COURT ERRED WHEN |IT
SEPARATELY CONSI DERED AND WEI GHED THE
FELONY MURDER AND PECUNI ARY GAI N

AGERAVATI NG C RCUMBTANCES, SI NCE BOTH
AGGRAVATI NG G RCUMBTANCES REFERRED TO
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THE SAME ASPECT OF THE DEFENDANT’ S
OFFENSE, | N VI OLATI ON OF THE ElI GHTH
AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

Inits sentencing order, the trial court found that both the
fel ony murder aggravating ci rcunstance, Section 921.141 (5)(d), Florida
St at ut es, and t he pecuni ary gai n aggravati ng ci rcunstance, Section
921.141 (5)(f), Florida Statutes, appliedtothis case and assi gned
both of those aggravators great weight. (R 3464-65, 3467-68).

It has long been the law in Florida, that a doubling of
aggravating circunstances is inproper where the aggravating
circunstances refer to the “sanme aspect” of the crine. Provence v.

State, 337 So. 2d 783, 786 (Fla. 1976), cert denied, 431 U S. 969

(1977). As such, if the notivating purpose for the defendant’s
comm ssi on of t he ki dnappi ng of G'i ga and Furton was pecuniary gain, it
woul d have been i nproper to doubl e t he fel ony nurder aggravator with
t he pecuni ary aggravator. Greenv. State, 641 So. 2d 391 (F a. 1989).
Areviewof therecord clearly establishes that pecuniary gai n was
preci sely t he purpose for the def endant’ s conm ssion of the Giga and
Furton ki dnappi ng. As such, it was error for thetrial court to have
separately found and wei ghed t he fel ony nurder and pecuni ary gain
aggravators.

At trial, the defendant’s girlfriend, Beatrice Wil and, testified
t hat t he def endant | earned of Griga after he vi ewed a photo of Giga's

Lamborghini. (T. 5787-90). Subsequently, the def endant asked Attil a
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Wei l and for an introduction to Griga under the gui se that he was
| ooki ng for business partners. (T. 5720). Accordi ng to Jorge Del gado,
t he def endant had cone up with a pl an to abduct Giga and Furton. The
pl an was to doto Gi ga what they had done to Schiller; abduct and t hen
take Griga’ s assets. (T. 12064, 12067). Del gado | ater stated that
despite Giga’ s death, both Lugo and t he def endant conti nued to attenpt
toobtain Giga s assets by pressing Furton for information about the
alarmentry code to Giga’s house. (R 3468, T. 11746, 11748).

Based upon the foregoing, it is clear that the sol e purpose for
t he def endant’ s ki dnappi ng of Gri ga and Furton was pecuni ary gai n.
Under such circunstances, this Court has decl ared t hat the doubl i ng of
t he fel ony murder and pecuni ary gai n aggravating circunstances i s
I nmpr oper.

InClark v. State, 379 So. 2d 97 (Fla. 1979), the defendant, in
need of nmoney, fornul ated a planto ki dnap sonmeone at a bank and to
demand noney. The def endant abducted the victi mand ordered hi mto
drive his car to a secluded area. After the defendant ordered the
victimtowite acheck on his account, the defendant shot and kil l ed
the victim The defendant was charged with and convi ct ed of nmurder,
ki dnappi ng and extortion. Onthose facts, this Court foundthat it was
error to separately find both the fel ony nurder and pecuni ary gain
aggravating circunstances.

In Geenv. State, supra, the defendant abduct ed a coupl e t hat had

been parking in asecluded area. After taking noney fromthe coupl e,
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t he def endant forced themto enter their truck and drive to anot her
| ocation. After they arrived at the second | ocati on, the woman was
able to escape whil e the defendant shot and killed the man. The
def endant was charged wi t h and convi ct ed of nmurder, ki dnappi ng and
robbery. This Court upheld the finding of separate aggravating
ci rcunmst ances for both fel ony nurder and pecuni ary gai n because t he
pur pose of the ki dnappi ng cl early was not to rob t he coupl e since t hey
wer e robbed bef ore t hey were ki dnapped. This Court noted that hadthe
sol e purpose of the ki dnappi ng beentorob the victins, the case woul d
have been resolved differently.

The G eendecisionisinaccordwth several prior decisions of
this Court inwhichthe Court uphel d separate findings for boththe
fel ony murder and pecuni ary gai n aggravating circunstances, when
ki dnappi ng was the felony i nvolved. InPrestonv. State, 607 So. 2d
404 (Fla. 1992), Bryanv. State, 533 So. 2d 744 (Fla. 1988), andRoutly
v. State, 440 So. 2d 1257 (Fla. 1983), the defendants robbed their
victinms inonelocationandthentransportedthevictinsto a second
| ocation, against their will, where the nurder occurred. Inall of
t hose cases, the ki dnappi ng had a si gni ficance i ndependent fromthe
notive for pecuniary gain, because in each case the taking had
concl uded before the victi mwas noved to anot her | ocationto effectuate
t he hom ci de.

Those cases are factual ly i napplicabletothis case. Therecord

makes it plain that the notivating purpose for the abducti on and
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ki dnappi ng of Griga and Furton was to take their assets. No taki ng was
accompl i shed before the kidnappi ngs had occurred. There was no
transport to a second location for the purpose of commtting a
hom ci de. Under the circunstances, it is clear that the fel ony nmurder
and pecuni ary gai n aggravating circunstances relate to the “sane
aspect” of the defendant’s crimes. As such, it was error for the court
to separately consider and assign great wei ght toboth the felony
mur der and pecuni ary gai n aggravati ng ci rcunst ances. This Court shoul d
t her ef or e vacat e t he def endant’ s deat h sent ences and renand t hi s cause
wthdirections tore-weighthe remining aggravating and mtigating

circunst ances, as nodified by this Court. See, Davis v. State, 604 So.

2d 794 (Fl a. 1992) (i nproper doubling of fel ony nurder and pecuni ary
gai n aggravators, where burglary commtted for pecuniary gain);

Canpbel |l v. State, 571 So. 2d 415 (Fla. 1990), (sane) andM || s v.
State, 476 So. 2d 172 (Fla. 1985), (sane).

VI

THE TRIAL COURT ERRED WHEN |IT
SEPARATELY CONSI DERED AND WEI GHED THE
AGGRAVATI NG Cl RCUMSTANCES COVERI NG A
HOMCIDE COM TTED IN A COLD,

CALCULATED AND PREMEDI TATED NANNER AND
A HOM C DE COW TTED TO AVA D A LAWFUL
ARREST, SINCE BOTH AGGRAVATI NG
Cl RCUMSTANCES REFERRED TO THE SAME
ASPECT OF THE DEFENDANT" S OFFENSE, | N
VI CLATI ON OF THE ElI GHTH AND FOURTEENTH
AMENDVMVENTS TO THE UNI TED STATES
CONSTI TUTI ON.

Inits sentencing order, thetrial court found that both the col d,

cal cul at ed and prenedi t at ed (CCP) aggravating circunstance, Secti on
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921. 141 (5)(l), Florida Statutes, and the avoid |awful arrest
aggravati ng circunstance, Section 921.141 (5)(e), Florida Statutes,
applied to this case and assi gned both of those aggravators great
wei ght. (R 3465-67, 3471-72).

As stated, supra, it has | ong beenthe lawin Florida, that a
doubl i ng of aggravating circunstances i s i nproper where t he aggravati ng
circunstances refer to the “same aspect” of the crime. Provence v.

State, 337 So. 2d 783, 786 (Fla. 1976), cert denied, 431 U S. 969

(1977). Al though i nproper doubling of the CCP and avoi d | awful arrest
aggravat ors can occur, 4 this Court has generally uphel d separate
consi derati on and wei ghi ng of t he two aggravators, because the two
aggravators frequently refer to different aspects of the defendant’s
of fense. Thus, inSteinv. State, 632 So. 2d 1361 (Fla. 1994), this
Court wupheld the application of both aggravators, where both
aggravators were supported by distinct facts and each aggravat or
referred to a separate aspect of the crinme; CCP focused onthe manner
in which the crine was comm tted and the avoid arrest aggravator
focused on the notivation for the offense. Steinv. State, 632 So. 2d
at 1366.

Inthe case at bar, areviewof thetrial judge s sentencing order
reveal s t hat both t he CCP aggravat or and t he avoi d arr est aggravat or

wer e based upon the sanme aspect of the crine and identical facts.

40 Morton v. State, 689 So. 2d 259, 265 (Fla. 1997).
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As to the avoi d arrest aggravator, thetrial judge specifically
found, “The State proved beyond and to the exclusion of every
reasonabl e doubt that Doorbal’s planwas to kill the victins after
taking all of their assetsinorder toelimnatethemas w tnesses and,
t hereby, avoid arrest.” (R 3465). The court drewsupport for its
findi ng fromthe fact t hat the def endant was known to t he vi cti ns and
did not wear a disguise during the comm ssion of the underlying
felonies. (R 3466).

As to the CCP aggravator, thetrial court found that the defendant
had fornulated a plan to take Griga’s assets as he had done with
Schiller. *“One notabledifference exi sted. Although the defendants
eventual |y attenpted to kill Schiller, at the outset they at | east took
steps to di sgui se thensel ves. As noted above, no such pretense was
takenwith Gigaand Furton, sinceit was clear that they coul d not be
allowed to I'ive and become wi t nesses agai nst the defendants.” (R
3471).

Inshort, it isplainthat thetrial judge' s focusinfindingthe
exi stence of both the CCP aggravator and the avoid | awful arrest
aggravat or was t he exi stence of an alleged “plan” to kill both Giga
and Furton, to ensure that they woul d not be able to identify the
def endant when t he under|yi ng fel oni es had been conpleted. Cearly,
thetrial judge reliedonthe “sane aspect” of the defendant’s of f ense
and t he sanme facts to support his finding of two separate aggravati ng

circunstances. Based uponthe authorities citedin Point VI, supra, it

94



was error for the court to separately consi der and assi gn great wei ght

to bot h t he CCP and avoi d arrest aggravating circunstances. This Court

shoul d t heref ore vacat e t he def endant’ s deat h sentences and remand thi s
cause with directions to re-weigh the renmai ni ng aggravati ng and
mtigating circunstances, as nodified by this Court.
I X

THE TRI AL COURT ERRED | N FI NDI NG THAT

THE STATE HAD ESTABLI SHED THAT THE

HOM Cl DE HAD BEEN COMM TTED | N A COLD,

CALCULATED AND PREMEDI TATED MANNER,

WHERE THE EVI DENCE | NTRODUCED WAS

LEGALLY | NSUFFI Cl ENT TO SUSTAI N THAT

AGGRAVATI NG CI RCUMSTANCE.

Inits sentencing order, thetrial court foundthat the evidence
had est abl i shed t he statut ory aggravati ng circunst ance under Secti on
921.141(5)(1), Florida Statutes; that the capital fel ony was a hom ci de
and was committed in a cold, cal cul ated and preneditated manner,
w t hout any pretense of noral or | egal justification. (R 3471-72). A
reviewof the record reveals that in fact, there was i nsufficient
evi dence to establ i sh t hat aggravati ng ci rcunst ance beyond a r easonabl e

doubt .

| n Jackson v. State, 648 So. 2d 85 (Fla. 1994), this Court sought
t o provi de gui dance inthe application of theterns enployed by t he
Legi sl ature in Section 921.141(5)(1). To apply the “CCP" aggravati ng
ci rcunstance, the hom ci de nust be “cold”, that is, the killing nmust
i nvol ve “cal mand cool reflection.” Jackson, supra at 88; Ri chardson v.

State, 604 So. 2d 1107, 1109. And, the killing nust be “cal cul ated”; it

95



must be t he product of a careful plan or prearranged designtokill,
formul ated prior tothe fatal incident. Jackson, supra at 89; Rogers v.
State, 511 So. 2d 526, 533 (Fla. 1987). And, the killing nust be t he
result of “hei ghtened preneditation”, to distinguish hom cides that
require application of the CCP aggravating circunstance fromthe
premedi tation required for conviction of first degree nurder. Jackson,
supra, at 88-89; Rogers, supra, at 533. Finally, the killing nust be
wi t hout pretense of noral or |l egal justification. Jackson, supra, at
89; Banda v. State, 536 So. 2d 221 (Fla. 1988).

To differentiate a first degree nurder fromthe first degree
mur der that merits application of the CCP aggravator, the evi dence nust
sustain the presence of each of the elenents of CCP; “cold”,
“cal cul at ed” and “prenedi tated”. Jacksonv. State, supra. As such, the
CCP st atut ory aggravator was i ntended to apply to “murders nore col d-
bl ooded, nore ruthless, and nore plotting than the ordinarily
reprehensi bl e crine of preneditated first degree nurder,” Porter v.
St ate, 564 So. 2d 1060, 1064 (Fl a. 1990), such as executi ons, contract
murders or witness elimnation killings. Dailey v. State, 594 So. 2d
254, 259 (Fla. 1992); Greenv. State, 583 So. 2d 647, 652 (Fla. 1991);
Perry v. State, 522 So. 2d 817, 820 (Fla. 1988).

The recordinthis case denonstrates that the hom ci des of Frank
Griga and Krisztina Furton di d not neet the standards reserved for

application of the CCP aggravator.
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To establish the CCP aggravator, the Staterelied principally on
t he testi mony of Petrescu and Del gado. According to Del gado, after the
def endant | earned of Frank Griga’ s wealth, he originated the i dea of
abducting Giigainafashionsimlar tothat enployedw th Schiller.
(T. 12064, 12067). The plan was to abduct Griga and extort his assets
fromhim Petrescu confirnedthis when she stated that Lugo had tol d
her about a pl an to abduct a Hungarian man with a | ot of noney. (T.
10393). Lugo |l ed Petrescuto believe that the abduction was part of an
FBI operation. The planwas to capture Giga, take his noney and turn
hi mover tothe FBI. (T. 10395-97). Inneither instance was there a
pl an di scussed which involved the killing of Giga or Furton.

Onl y Del gado coul d provi de detai |l s regardi ng t he manner i n whi ch
Griga and Furton were killed. Accordingto Del gado, their deaths were
clearly not the product of a cal cul ated, preneditated plan. Del gado
sai d that Lugo told himthat the defendant had struggledwith Giga
when he attenpted to get away. Duringthe struggle, the defendant hel d
Grigainaheadl ock and apparently strangled him (T. 11736-41, 11759-
60). Infact, Lugo gave Del gado the i npressi on that Gi ga had not di ed
according to “plan;” he had expired before they were able to take his
property. (T. 11741). Furton had been repeatedly injected with an
ani mal tranquilizer inaneffort to cal mand qui et her after she becane
awar e of the struggleinvolving Giga. (T. 11736-44). She di ed a short
time |l ater froman apparent overdose of the tranquilizer adm ni stered.

The foregoing clearly establishes that the defendants pl anned to
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ki dnap and extort nmoney fromGri ga and Furton. The def endants t ook
steps to prepare for those offenses by purchasing surveillance
equi pnent and materials for the capture (tape, handcuffs, tranquilizer
and syringes), and by renting a warehouse for the victins’
i nprisonnment. Their intentionto commt ki dnappi ng and extortion, and
the taking of provisions necessary to acconplish that purpose,
however, are plainly insufficient tosatisfythe standards for the CCP
aggravator. This Court has hel d on nunmerous occasions that aplanto
commt the underlying felony, in a felony nurder scenario, is
irrelevant to the hei ghtened preneditation and carefully cal cul at ed
designto kill necessary for application of the CCP aggravator: Geral ds

v. State, 601 So. 2d 1157 (Fla. 1992) (defendant planned burglary for a

week by ascertaining the whereabouts of the occupants of a hone;
br ought gl oves, a change of cl othes and plastictieswith himtothe
house; defendant fatally stabbed victi mduring burglary - heldthat CCP
factor not proven by evi dence of extensive pre-felony planning, that
di d not necessarily enconpass full contenpl ati on of nmurder); Hanbl en v.
State, 527 So. 2d 800 (Fla. 1988), (defendant shoots robbery
victim store clerk after becom ng angry because t he vi cti mhad pressed
an al armbutton - held that CCP factor not proven - defendant’s conduct
not the product of cal cul ated designtokill, but rather a spontaneous
act done during course of robbery); Hardw ck v. State, 461 So. 2d 81
(Fla. 1984), (defendant raped and strangl ed victi mafter victi mhad

refused t he def endant’ s demand f or noney - hel d t hat CCP fact or not
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proven - for purposes of CCP, defendant’s fully formed preneditated
intent torob victi mcannot be transferred to a nmurder which occursin
t he course of the robbery); Viningv. State, 637 So. 2d 921 (Fl a.
1994), (defendant net with victi mon several occasi ons concerning the
def endant’ s i nterest in buying the victim s di anonds; on the | ast
occasi on, the def endant shot the victi mand stolethe jewelry - held
t hat CCP factor not proven - for purposes of CCP, cal cul ated planto
rob vi cti mdoes not establish cal cul ati on and hei ght ened preneditati on

to kill victim; Lawence v. State, 614 So. 2d 1092 (Fla. 1993),

(def endant entered conveni ence store after having procured afirearm
with theintention of robbingthe store; store clerk shot and kill ed
and store proceeds taken - hel d that CCP factor not proven - intention
to commt robbery and procurenent of firearm to that end are
insufficient to establishthe el enments of CCP). See al soCastro v.
State, 644 So. 2d 987 (Fla. 1994) andPower v. State, 605 So. 2d 856
(Fla. 1992).

Inits sentencing order, the court theorizedthat there had been
a planto nurder Giga and Furton because t he def endant s had not worn
di sgui ses during the abduction. (R 3471). The problemw th the
court’s theory is that it is sinply inconsistent with the record.
Jor ge Del gado, the State’s cooperating wtness, testifiedthat he was
fam liar with the “plan” for abducting Gri ga and he di d not know why
Griga had been killed. (T. 12064). There was sinply no evidencein

the record t o suggest that there had been any di scussi on bet ween t he
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defendants of aplantokill Giga and Furton, before theincident was
set innotion. The defendant’s spontaneous killing of Grigaandthe
seem ngly inadvertent adm nistration of toxic anounts of ani nal
tranquilizer to Furton, sinply does not establishthat the nmurders of
Gigaand Furton were “cal cul ated”, i.e., the product of acareful plan
or prearranged designtokill, formulated prior tothe fatal incident.
Jackson, supra at 89; Rogers v. State, supra at 533 (Fla. 1987).

Toillustrate, inBarwick v. State, 660 So. 2d 685 (Fl a. 1995),

t he def endant observed t he vi cti msunbat hi ng, returned to his home, got
a knife fromhi s house, gl oves and a mask and returnedtothe victims
home to rob her. Wen the victi mresi sted, the def endant stabbed her
to death. Based upon the foregoing, this Court found that the record
did not denobnstrate that the defendant had a careful plan or
prearranged designto kill thevictim Barw ck’s planwas torobthe
victim the nurder was therefore found not to have been committedina
“cal cul ated” manner so as to justify the application of the CCP
aggravat or.

Simlarly, inWatt v. State, 641 So. 2d 1336 (Fla. 1994), the
def endant and a co-defendant entered a restaurant and robbed the
enpl oyees. During the twenty m nutes in whichthey were engaged inthe
robbery, the defendant pi stol whi pped one of the victins and t hen raped
a second. The defendant then shot and killed each victim one at a
time. This Court found that on the record presented, there was

i nsufficient evidenceto sustainthelevel of preneditation required
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for CCP. Inmplicit inthis Court’s opinion was that even t hough the
def endant had the time to fornulate a design to kill during the
def endant’ s sl ow, net hodi cal and cal cul ated killing of each victim the
evi dence was still | acking to denonstrate the careful planningthat is
i nherent in the CCP aggravator.

Inthis case, therecord establishes only that the defendant had
pl anned t he comm ssi on of a ki dnapping and extortion. Thereis a
conpl et e absence of evi dence denonstrating a careful plan or pre-
cal cul ated design to kill that is the hallmrk of CCP killings.
Ceral ds, Barwi ck, Watt. Instead, the record supports the notion that
t he def endant spontaneously killed Giga when Gi ga sought to resi st
hi s abduction and had attenpted to escape. Furton was kill ed
i nadvertently through the admnistration of a toxic dose of
tranquilizer, whilethe defendants were still endeavoring to obtain
i nformation fromher that woul d aidin the comm ssion of the extortion.
The absence of conpelling evidencetorefute this scenario, together
wi t h t he absence of evi dence denonstrati ng hei ght ened preneditati on and
a cal cul ated and careful ly designed planto kill, renders the evi dence
| egal ly insufficient tosustainthetrial court’s findingthat the CCP
aggravating circunst ance appliedto the hom ci des of Giga and Furton.

Geralds v. State, supra; Hanmblen v. State, supra.

The def endant urges this Court to stri ke the CCP aggravat or and
to vacate t he def endant’ s deat h sentences with directions to renand

this cause for re-sentencing.
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X
THE TRI AL COURT ERRED | N FI NDI NG THAT
THE HOM Cl DE HAD BEEN COWM TTED TO
AVO D OR PREVENT A LAWFUL ARREST,
WHERE THE EVI DENCE | NTRODUCED WAS
LEGALLY | NSUFFI Cl ENT TO SUSTAI N THAT
AGGRAVATI NG CI RCUMSTANCE.

Inits sentencing order, thetrial court found that the evidence
had est abl i shed t he st atut ory aggravati ng circunst ance under Secti on
921. 141(5)(e), Florida Statutes; that the capital felonies were
comritted for the purpose of avoiding alawful arrest. (R 1752-57).
Areviewof therecordreveal s that there was i nsufficient evidenceto
establish that aggravating circunmstance beyond a reasonabl e doubt.

This Court has long heldthat inorder tofindthe “avoid arrest”
aggravating circunmstance when the victimis not alaw enforcenment
of ficer, there nust be very strong and cl ear proof that the sol e or
dom nant notive for the murder was the elim nation of the wi tness.
Ubinv. State, supra, Perry v. State, 522 So. 2d 817 (Fla. 1988);
Scull v. State, 533 So. 2d 1137 (Fla. 1988). “The fact that witness

elimnation may have been one of the defendant’s notives is not
sufficient to find this aggravating circunstance.” Davis v. State, 604
So. 2d 794 (Fla. 1992).

I nthis case, the record does not contain strong and conpel | i ng
proof that the defendant’s sole or dom nant purpose for nurdering
Furton and Griga was to elinm nate them as w t nesses.

The record denonstrates that t he def endant, Lugo and Del gado had

pl anned to doto Gri ga and Furton, what they had done to Schiller. (T.
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12064). In other words, abduct Giga and Furton and extort their
assets fromthem The trial court hypothesized that since the
def endants were faci ng athreat of prosecutionfromSchiller at the
time of the Griga and Furton of fenses, they had det erm ned t hat one
alterationto the plan was necessary; the Court theorized that the
def endant s had decidedto kill Giga and Furton after their assets were
taken. Thetrial court drewsupport for its conclusionfromthe fact
that, unli ke the Schiller ki dnappi ng, the def endants di d not di sgui se
t hemselves with Giga and Furton. (R 3465-66).

However, the nmere fact that the victimknew and coul d have
i dentifiedhis assail ant has been hel d by this Court to be insufficient
to prove intent to kill to avoid a lawful arrest. Davis v. State,
supra, (the defendant had done work for the victimat the victims
hone); Brunov. State, 574 So. 2d 76 (Fla. 1991), (the defendant and
the victimwere friends); Perry v. State, supra, (the defendant was a
former nei ghbor of the victim; Caruthers v. State, 465 So. 2d 496
(Fla. 1985); and Renmbert v. State, 445 So. 2d 337 (Fla. 1984). In
addi tion, the facts underlyingthe actual hom ci des do not support a
finding of a nmurder to elimnate a w tness.

The trial court’s finding that “their [sic] was no evi dence t hat
[the defendant] acted in afit of rage or in any manner ot her than
according to plan” is sinply belied by the evidence. (R 3466).

Jor ge Del gado was the only witness to provi de details concerni ng

t he deat hs of Gri ga and Furton. Del gado only knewwhat Lugo had tol d
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him (T. 11927, 12021). Delgado said that Lugo told himthat the
def endant had struggled with Griga when he attenpted to get away.
During the struggle, the defendant held Griga in a headl ock and
apparently strangled him (T. 11736-41, 11759-60). In fact, Lugo gave
Del gado the i npressi on that Giga had not died accordingto “plan;” he
had expired before they were able to take his property. (T. 11741).
Del gado stated t hat Furton had been repeatedly injected wth an
animal tranquilizer inaneffort tocal mand qui et her after she becane
awar e of the struggleinvolving Giga. (T. 11736-44). Duringthis
period, the defendant and Lugo obtai ned i nformation from Furton
concerning Giga s house code. It was whil e Lugo was attenptingto
enter Griga’s home that Furton expired. (T. 10445-47). No other
evi dence regardi ng the manner of Furton’s death was introduced.
Thi s caseis not unlike the situation addressed by this Court in
Ubinv. State, supra. InUbin, the State’s witnesses testifiedthat
t he def endant had shot the victi mafter he resi sted a robbery attenpt.
Faci al injuries suffered by the victimindicatedthat there had been a
scuffle sonetinme before the victim s death. Although there was
evi dence that the victimrecogni zed t he def endant, this Court found
that the evidence was insufficient to prove the avoid arrest
aggravat or, since the shooting appeared to be the product of the
victinm s resistance, as opposedto acalculated plantoelimnatethe

victimas a wi tness. Accord, Cook v. State, 542 So. 2d 964, 970 (Fl a.

1989) .
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Additionally, inPerryv. State, supra, this Court found that the

evi dence was | acki ng to denonstrate that the def endant’ s purpose in
killing his robbery victimwas to avoid arrest. InPerry, though the
def endant was knowmn to the victim the exi stence of evi dence t o suggest
t hat t he def endant had ei t her “pani cked” or “bl acked out” duringthe
murder, rendered the evidence insufficient to sustain the “avoid
arrest” aggravator.

At trial, only Jorge Del gado was able to provide testinony
regardi ng the events that ledto Frank Griga’ s death. Del gado sinply
parroted the story told hi mby Lugo: that Gigahad diedinastruggle
wi t h t he def endant that had occurred sonetine during or after Giga's

attenpt to “get away.” As in the situations inU bin and Cook, the

evi dence therefore readily supports the concl usionthat Giga died
during his efforts toresist and not as the result of a concerted pl an
toelimnate himas aw tness. Tothe contrary, Lugo made a poi nt of
telling Del gado t hat he was upset that Giga had di ed because t hey had
not yet extorted noney from Griga.#

As for Furton, no wi tness provided any evidence that clearly
denonstrated t he ci rcunst ances under whi ch she di ed. Del gado st at ed

t hat he observed Furton recei ve several injections that were desi gned

41 Specifically, Lugo said, “He wasn’t supposed to die at that moment.” (T. 11741).
In context, the statement plainly demonstrated that the purpose of Griga’s confinement, the
theft of his money, had not yet been accomplished. The defendant maintains that it is pure
conjecture to assume that by adding “at that moment,” Lugo meant to imply that Griga was
supposed to die at some other time.
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to cal mand qui et her whenever she becane hysterical. (T. 11744,
11748-51). After information concerning her home al armcodes was
obt ai ned fromFurton, Lugo and Petrescu were inthe process of acting
on it when they were i nforned by t he def endant t hat Furton had di ed.
(T. 10447, 10551). The nedi cal exam ner opi ned that Furton had |ikely
di ed froman overdose of the animal tranquilizer givento her. (T.
12346-48). Based upon the foregoi ng, the def endant nmai ntai ns that the
evi dence does not excl ude t he reasonabl e possibility that Furton had
di ed i nadvertently; the product of reckl ess adm ni stration of a drug*.
As such, the State clearly failed to denonstrate, beyond a reasonabl e
doubt, that the sol e or dom nant notive for Furton’s nurder was her
elimnation as a w tness.

Based upon the foregoing, it is clear that the State had not
est abl i shed beyond a reasonabl e doubt t hat t he defendant’s sol e or
dom nant purpose for the nmurders of Griga and Furton was their
elimnation as witnesses. The insufficiency of evidence shoul d conpel
this Court to conclude that thetrial court had erredin findingthat
t he “avoi d arrest” aggravat or had been establ i shed by the State. The
def endant urges this Court to stri ke the “avoi d arrest” aggravat or and
to vacat e t he defendant’ s death sentences with directions to renmand

this cause for re-sentencing.

“2 Lugo also told Delgado that he had contacted John Raimondo to help him with
the problem - killing Furton and disposing of the bodies. (T. 11753). Raimondo arrived at
the defendant’s apartment, but did neither.
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CONCLUSI ON

For the foregoing reasons, the defendant’s convictions and
sentences nust be reversed and the case remanded for a newtrial.
Al ternatively, the defendant’ s sentences of deat h nust be vacat ed and

t he case remanded for new sentencing proceedi ng before a jury.
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