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STATEMENT OF THE CASE AND FACTS

In the early 1990's, Marcelo Schiller started his own
accounting firm Dadi ma Corporation, and branched out into
provi di ng medi cal supplenments to Medicare patients. (T. 6615- 33,
10926)* Schiller hired Jorge Del gado to work for his conpany, and
the two becane friends. (T. 6616, 10923-24) Schiller’s conpany
earned nearly $1,000,000.00 a year. (T. 6624) Eventually,
Schiller decided that the Medicare business was too nmuch work
and sold that portion of the business to Del gado. (T.6624-25,
10962) Schiller retained the accounting portion of his business
and renaned his conpany D.J. & Associates, while the Medicare
portion sold to Del gado kept the name Dadim Corp. (6626-27,
10963) For sonme time, Schiller continued to consult with Dadi ma
Corp., which Del gado | ater renamed J&R Medical. (T. 6627-28)

Del gado started to associ ate wi t h Def endant, whomhe had net
at Sun Gym (T. 6631, 10964) Delgado and Lugo becane
i nseparable, and Defendant began acconpanying Delgado to
Schiller’s home. (T. 6629) Through Defendant, Del gado | ater net
Noel Doorbal and John Mese. (T. 10965, 10973-74) Schiller
noticed that Del gado had begun to behave |ike Defendant, whom

Schiller considered unsavory, and expressed this concern to

L The parties will be referred to as they stood in the
trial court. The synbols “R.” and “T.” will refer to the record
on appeal and transcript of the proceedi ngs, respectively. The
synmbol “S.R.” will refer to the supplenental record.
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Del gado. (T. 6630-32, 6636, 10970)

In January of 1994, Schiller had a business lunch with
Del gado and a banker from Central Bank. (T.6634-36) The banker
repeatedly questioned Del gado about other bank accounts and
appeared concerned over the accounts. (T. 6635-36) Delgado
refused to answer, appearing visibly upset. (T. 6635-36). As
they left the restaurant, Schiller asked Del gado what was wr ong,
and Del gado yelled at Schiller, advising that it concerned a
private matter between hinself and Defendant. (T. 6636)
Consequently, Schiller advised Del gado that he was term nating
their business relationship. (T. 6636, 10970) Thereafter,
Del gado hired Mese to be his accountant on Defendant’s advice.
(T. 10974-75).

In 1994, Schiller owned a house, was purchasing a condo,
owned two Schol zsky’s Deli franchises,and had an accounting
busi ness and had two $1,000,000.00 life insurance policies.
(T.6647-59) Additionally, Schiller had a total of $1.2 mllion
in accounts in the Cayman Islands and Switzerland. (T. 6985)
Schiller’s house had an alarm system and Schiller had provided
his alarm code to Del gado. (T. 6650)

In |ate Septenmber of 1994, Defendant told Del gado that
Schiller had been cheating Delgado with the billing in the
Medi care business. (T. 10976) Del gado confronted Schiller wth

Defendant’s allegations, and Schiller denied everything. (T.



10977). Defendant then suggested kidnaping Schiller to get the
money. (T. 10978). Del gado consented to the plan; however, he
tol d Defendant that he did not want to be directly involved with
t he kidnaping. (T. 10978). Defendant then enlisted Stevenson
Pierre and Carl Wekes, both of whomworked at Sun Gymto assi st
in the kidnaping of Schiller in exchange for $100, 000.00. (T.
8175- 76)

Two days |ater, the group nmet, and Del gado informed them
about Schiller’s home, famly and cars. (T. 8180-86) It was then
determ ned that they would stake out Schiller and learn his
routine. (T. 8184-86). Defendant directed the neeting, divvying
up each man’'s role in the kidnaping scheme and played the
“General” of the operation. (T. 8180-82) Defendant, Doorbal
Pierre and Wekes, or Delgado surveilled Schiller’s home, his
children’s school and the deli but did not see Schiller’s cars.
(T. 8184-88)

The afternoon of the second stakeout, they |earned that
Schiller had a new car. (T. 8191) They went back to the deli,
found Schiller and foll owed him however, this attenpt failed
when Schiller’s car eluded them (T. 8191-2). (T. 8193) The
group then deci ded that they needed proper equi pnment to “perfect
the abduction of Schiller” and went to the Spy Shop and
purchased handcuffs, wal kie talkies, and stun guns. (T. 8193-

94) .



The foll owi ng Monday afternoon, they again found Schiller
at the deli. (T. 8195-96) However, when Schiller drove by,
Pierre failed to accelerate quickly enough to catch Schiller.
(T. 8197)

Athird attenpt was nade to take Schiller by parking right
next to where Schiller usually parked at the deli and waiting
for himto arrive. (T. 8266) When Schiller arrived, he got out
of his car but lingered, seem ngly | ooking for sonmething in his
car. (T. 8206) Doorbal and Wekes started to reach out for
Schiller but Pierre advised that someone was | ooking, so they
st opped. (T.8207) Afterward, Defendant, Doorbal, Pierre, and
Weekes nmet Delgado at a fast food restaurant to regroup and
decided to invade Schiller’s home on Hall oween. (T.8207-10)
However, this attenpt was called off, and two other attenpts
failed as well. (T.8211-17) A further attenpt to anmbush Schiller
when he arrived at the deli failed because a van they were using
would not start. (T. 8217) After this attenpt, Pierre was
dropped off at his home while the rest of the group remined
together. (T. 8219)

On Novenber 15, 1994, Sanchez went to the gym and net
Door bal, who asked to speak with him (T. 7796-97) They went
outside to a van Doorbal had rented where Wekes was waiting,
and Doorbal told Sanchez that a drug deal er owed him noney and

asked Sanchez’'s help collecting it. (T.7797-7800) Doorbal



offered to pay Sanchez $1,000, and Sanchez initially declined
but eventually agreed to go along as an “intim dating presence.”
(T. 7802-09)

Sanchez acconpani ed Doorbal and Weekes to Schiller’s deli,
found Schiller’s car and parked near it. (T. 7807-7815) After 30
m nutes, Schiller came out of the back door of his deli, and
Door bal and Weekes identified himto Sanchez. (T. 7821) Door bal
and Weekes got out of the van and grabbed Schiller, and Wekes
started zapping him with a stun gun. (T. 7820-23) After a
struggl e, Doorbal and Weekes pulled Schiller toward the van, and
Sanchez pulled himinside. (T. 7824)

Once inside the van, Wekes handcuffed Schiller, and a gun
was placed to his head, duct tape over his eyes and a bl anket
over his head. (T. 7825-27, 7829, 6654) Wekes grabbed
Schiller’s jewelry and wallet en route. (T. 7830-32) Doorbal
drove Schiller to a warehouse rented by Del gado where Sun Gym
had stored its equi pment. (T. 7832-33, 10989-91) During the 20
m nute ride, his captors kicked, pumeled and shocked Schiller
with the taser gun repeatedly. (T. 7829-30, 6653-56) During the
drive, Doorbal called two people and said “the eagle has
| anded.” (T. 6656, 7833, 7850-51) When they arrived at the
war ehouse, Doorbal made a third sim | ar phone call. (T. 7851-52)
One of these calls was nade to Pierre. (T. 8820) About ten

m nutes | ater, Defendant and Pierre arrived, Pierre opened the



war ehouse door, and Doorbal drove the van inside. (T. 8821)
Meanwhi | e, Defendant had call ed Del gado, who also joined the
group at the warehouse. (T. 10993-94)

Once i nside the warehouse, Schiller was renoved fromthe van
and placed face down on a piece of cardboard. (T. 10994, 8221,
6656-57) Schiller’s shoes were renoved, his feet were nanacl ed
and the manacles were attached to his handcuffs. (T. 6656-57)
VWiile in this position, a bat was put in his face, and he was
told that his face would be broken if he noved. (T. 6657-58)
After some time, the manacles were rempved, and Schiller was
taken into room and placed on anot her piece of cardboard. (T.
6657- 58)

Door bal drove Sanchez home, whil e Def endant and Del gado went
to retrieve Schiller’s car fromthe deli and Pierre and Wekes
st ayed back at the warehouse to watch Schiller. (T. (T. 7864-65,
8222, 8223, 10995)

The ki dnappers demanded a |ist of his assets, and when he
did not conmply, he was sl apped, zapped with the taser and beaten
with the butt of a gun. (T. 6659-60, 8224-25) Based on
i nformation provi ded by Def endant and Del gado, Weekes questi oned
Schiller regarding his financial assets. (T. 8224, 6659-60) When
Schiller failed to cooperate or provide the requested
information, Doorbal tortured him (T. 8824, 6660-61) His

captors placed a gun to Schiller’s head, stated that they were



goi ng to play Russian Roul ette, spun the cylinder of the gun and
pulled the trigger twice. (T. 6659-60) As they were doing this,
t he kidnappers were reading an accurate list of Schiller’s
assets to him (T. 6660) Initially, the kidnappers tried to
conceal their voices but eventually faltered. (T. 8225, 6661-62)
At that point, Schiller recognized Defendant’s voice. (T. 6662)
Schiller was forced to call his wife and tell her that he was
going on a business trip. (T. 6662, 8228, 10998) When t hey
stopped torturing himafter about 90 m nutes, Schiller asked to
go to the bathroom but was forced to wet hinself and remain in
his soiled clothing for two weeks. (T. 7338-39, 6664)

When he was returned to the room the captors told Schiller
that if he did not cooperate, his wife and children would be
taken as well, and his wife would be raped in front of him (T.
6664- 65) They also continued to torture him (T. 6664) After
about 30 m nutes, Schiller agreed to cooperate if they all owed
his wife and children to | eave the country. (T. 6665) Because of
his captors’ detailed know edge of his assets and old house
al arm code, Schiller realized that Del gado had to be invol ved.
(T. 6665-66)

The next norning, Defendant arranged the 24-hour schedul e
for his crewto guard Schiller, dividing shifts between Del gado,
Pierre, Weekes and Doorbal. (T. 8229) Schiller was instructed to

contact his travel agent and arrange for his wife and children



to travel to Colunbia to be with her famly. (T. 6668, 8231
10999) Defendant demanded Schill er nake several phone calls and
told Schiller what to say, including a call to Schiller’'s wife
to instruct her to leave. (T. 8231, 10999) By the third day of
captivity, the tape on Schiller’s face had |oosened due to
sweat. (T. 6669-70) When the captors realized that the tape was
| oosening, they added nore tape until Schiller’s face was
covered fromthe forehead to the cheeks. (T. 6671)

On Novenber 18, 1994, Schiller was finally given sonme food.
(T. 6674) The next day, the captors began demanding that
Schiller sign papers. (T. 6673, 11000-05) Thereafter, Schiller
woul d be chained in a bathroomthat was not air conditioned and
left without water. (T. 6673-74) In the evening, Schiller was
often placed in a box and kept there for the duration of the
night. (T. 6674) On occasion, Schiller would be permtted to use
t he bathroom but other times, he was forced to soil himself.
(T. 6674) At one point, Schiller reached for a cigarette froma
near by pack and was kicked in the head. (T. 6676) After that,
his captors would intentionally walk Schiller into walls
periodically to ensure he could not see. (T. 6676-77)

Around Thanksgi vi ng, Manuel Salgar, Schiller’s nei ghbor
noticed that Schiller appeared to have noved. (T. 6259-61) After
Thanksgi vi ng, Sal gar saw a U-Haul truck in front of Schiller’s

house and nmet Defendant, who introduced hinself as “Toni or



“Mke.” (T. 6261-62, 6264) Defendant told Salgar that he was
with the Secret Service, that they had taken over the house and
were planning to use it for foreign dignitaries. (T. 6262-63)

Whil e they were at the house, they renoved noney and papers
fromthe safe. (T. 8238) The noney from the safe was divided
bet ween Weekes, Pierre and Doorbal. (T. 8238) The credit cards
taken from Schiller were used by Defendant, Del gado and Weekes
to order nerchandise. (T. 8257-58, 11020) Schiller’s BMN was
taken to the warehouse. (T. 8258) Defendant then had Dan Pace
alter the VINon the car and get it painted black. (T. 8258-29,
11020)

During Schiller’s second week of captivity, the captors
began having him call his bankers. (T. 6677-78) One of the
bankers becanme suspicious, and Schiller’s captors put a gun to
his head, spun the cylinder, pulled the trigger and told
Schiller he was dead if there were any further problens. (T.
6677-78) Schiller was forced to sign docunments, including
checks. (T. 6679)

The docunents Schill er was signing transferred the ownership
of his property to D& International, a conpany Defendant had
established to launder this noney, and Lillian Torres,
Defendant’s ex-wife. (T. 8239-43) Mese was involved 1in
notarizing the paperwork to legitimtize these transactions and

in laundering the noney, for which he was paid. (T. 8242-43,



11005-08)

By this time, the captors had placed a hood over Schiller’s
head wi thout renmoving the tape, which had cut into Schiller’s
face creating painful sores that bled. (T. 6687) Wen Schiller
conpl ai ned about the tape, one of the captors took himto the
bat hroom renoved the old tape, placed a sanitary napkin on
Schiller’s face and re-taped it. (T. 6688) Toward the end of the
second week, Schiller was taken to the bathroom given a pail of
dirty water, soap and a toot hbrush and all owed to cl ean hinsel f.
(T. 6689) Schiller was then given a clean set of clothes and
all owed to change. (T. 6689)

During the third week of captivity, the captors clai ned t hat
Schiller had hidden his ownership of a house that he had
previously sold. (T. 6690-91) A gun was placed in Schiller’s
mout h, and the trigger was pulled. (T. 7364) During this week,
Schiller was forced to sit in the hatchback of his car for 6-7
hours a day. (T. 6691-92) At this tinme, Doorbal, who had al ways
wanted to kill Schiller, and Del gado, who was afraid Schiller
woul d trace the assets to him convinced Def endant, who had been
anbi valent on the issue, that Schiller nmust be killed. (T.
11011, 8244) The plan was to nake it | ook |ike Schiller had been
out on a picnic, gotten drunk and had a car accident. (T. 11011)

At the end of this week, Schiller was informed that he had

to be drunk to be released. (T. 6692) When Schiller protested

10



that he did not drink, he was told that he had a choice of being
drunk or drugged, and he decided to cooperate. (T. 6692)
Schiller was then told that Del gado was going to Gene Rosen,
Schiller’s attorney, and that he was to call Rosen and tell him
to give Del gado power of attorney for the deli, which Schiller
had previously been forced to close. (T. 6693-94, 11009-11010)
The captors began to give Schiller shots of |iquor to drink,
whi ch they described as training. (T. 6696, 8245) At the end of
third week, Schiller was again given a pail of dirty water and
a toothbrush, allowed to clean hinmself and given a change of
cl ot hes because one of the captors had conpl ai ned that Schiller
snmelled. (T. 6696-97)

During the fourth week of captivity, Schiller was made to
call all of his friends and tell them that he was running away
with a newgirlfriend, Lillian Torres. (T. 6697-98) After these
calls had been made, Schiller was again permtted to clean up
and was given clothes that he recognized as having been taken
fromhis house. (T. 6698-99) Schiller was then given a bottl e of
liquor to drink. (T. 6701) Wthin 10 m nutes of drinking this,
Schiller was falling off his chair and soon passed out. (T.
6701)

Schiller was placed in the passenger seat of his car, which
Def endant was driving and i n whi ch Doorbal was riding. (T. 8247-

48) Defendant drove the car into a pole, and Schiller was noved
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to the driver’s seat. (T. 8248) Defendant and Doorbal got out of
the car, poured gasoline on it, and set it on fire. (T. 8248)
They then got into another car Wekes had driven to the scene.
(T. 8248-49, 11012) As they were driving away, Wekes noticed
that Schiller had exit his car; thus, upon Defendant and
Doorbal’s order, Wekes twice ran Schiller over wth his
vehicle. (T. 8249, 11013)

Def endant called Pierre and told himto see if there was
police activity in an industrial area on 36th Street. (T. 8245)
Pierre went to the area and found Schiller’s car crashed into a
pole and on fire. (T. 8246) A police officer told Pierre that
this was a drunk driving accident. (T. 8246)

VWhen Schiller awoke after having passed out in the
war ehouse, he was strapped to a board in the hospital, unable to
nmove his feet and vomting blood. (T. 6701-03, 6823) His pelvis
was broken, his bladder was ruptured, he was covered in cuts,
brui ses and burns, and he had an incision fromhis chest to his
pubic region. (T. 6701-03) He had l|ost alnost 40 pounds. (T.
6825) Schiller called Rosen, told himwhat happened and had hi m
contact Schiller’s famly. (T. 6820-21) Because Schiller was
afraid that his captors mght try to finish him off if they
realized he had survived, he was transferred by air anbul ance to
New York. (T. 6822)

A day or two after they tried to kill Schiller, Defendant
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set up a neeting between hinself, Pierre, Wekes, Del gado and
Door bal at the warehouse. (T. 8252) Delgado indicated that he
had been <contacted by Schiller’s brother and that his
i nvol vement in the kidnaping was known. (T. 8251-52) Defendant
call ed hospitals and determ ned where Schiller was. (T. 8253,
11013-14) The group then planned to go to the hospital and kil
Schiller. (T. 11014, 8253) Doorbal, Wekes, Defendant and Pierre
then went to the hospital but were unable to |locate Schiller.
(T. 11015, 8253) That weekend, Defendant and Pierre went to
Schiller’s house and noved all of the furniture to Del gado’s
war ehouse. (T. 8255-56) Defendant, Doorbal and Del gado took the
items that they wanted from Schiller’s property. (T. 11018-19)

On Christmas Eve, Schiller was released from the hospital
in New York but remained there with his sister. (T. 6822, 6825,
6924, 6705, 6707) Through Rosen and private investigator Ed
Dubois, Schiller learned that his property had been taken. (T.
6830, 7105-06, 6709) Schiller had Rosen contact the police and
report the crine after the first of the year. (T. 6707-08, 6924-
26) However, the police insisted that Schiller had to return to
Mam to be interviewed, which Schiller was unwilling to do. (T.
6708, 6927) Schiller had not attenpted to contact the police
earl i er because he was too traumatized. (T. 6710, 6840-43, 6928-
33) Instead, Schiller left the country. (T. 6710)

Schiller had Dubois try to negotiate the return of his
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property and Rosen take | egal action to have his house returned.
(T.6712) In January 1995, Schiller provided Dubois with a
detai | ed account of what had occurred and a deed and a change of
beneficiary form (T. 7100-01) Dubois noticed Mese’'s nanme on
both of these docunents. (T.7102-03) Dubois also received
information regarding the transfer of Schiller’s property to Sun
Fitness Consultants, Inc., a corporation in which Mese was
i nvol ved. (T.7105-06) Dubois then contacted Mese and set up a
meeting with him (T.7106-08)

At the neeting, Dubois told Mese that he represented
Schiller, and Mese deni ed knowi ng Schiller. (T.7109) Dubois then
presented Schiller’'s witten account of his ordeal to Mese
whi ch Mese read without any reaction. (T.7111-12) Dubois then
confronted Mese with the deed and change of beneficiary form
(T.7113-14) Mese responded that he notarized docunments all the
time and that he had probably notarized these signatures.
(T.7113, 11022-23) Mese acknow edged that he knew Del gado and
Def endant through representing them and from Mese' s gym
(T.7113) At Dubois’ request, Mese agreed to set up a neeting
bet ween Duboi s and Defendant and Del gado. (T.7113)

VWhen Dubois arrived for this nmeeting, Dubois showed Mese a
photo of Schiller and asked if Mese recalled notarizing his
signature. (T. 7125) Mese responded that he could not recall

(T. 7125-26) After waiting for 2%to 3 hours, Dubois was finally
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led into an office to nmeet Del gado. (T. 7126-29) Mese then |eft
the office after informng Dubois that Def endant  was
unavai l able. (T. 7130) Duboi s confronted Del gado with Schiller’s
account of the kidnaping, and Del gado nonchal antly cl ai nmed t hat
it was just a business deal. (T. 7131, 11024-25) Dubois angrily
inquired if Del gado al ways conduct ed busi ness by ki dnapi ng and
torturing people and inforned Del gado that Schiller was alive.
(T. 7131) Del gado then stated anot her nmeeting at whi ch Def endant
woul d be present was necessary. (T. 11026-27, 7133-34)(T. 7134)
This nmeeting was arranged for the followi ng day. (T. 7134)

VWhen Dubois arrived for the next meeting, no one was there
and he was seated in an office and Mese handed hi ma Sun Fitness
file to review. (T. 7144-47) In the trash can in the office,
Duboi s found a nunber of docunents rel ated to Defendant, Door bal
and the corporations associated with Sun Gym and took them (T.
7148-57, 7168, 7181-84)

Later, Mese informed Dubois that Del gado had arrived but
t hat Defendant was unavail able. (T.7186) When Dubois attenpted
to discuss the Schiller incident, Delgado held up his hand and
said that they would not discuss it. (T.7186-87) However,
Del gado stated that they would return $1.26 mllion of
Schiller’s property in exchange for Schiller signing an
agreenment that this occurred because of a business deal gone bad

and that he would not contact the police. (T.7187-88, 7192-93)
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Del gado then dictated the proposed ternms of the agreenment to
Dubois. (T.7194-95) Dubois agreed to discuss the deal wth
Schiller and get back to Del gado. (T. 7195) Several revisions to
the agreenment were made, including the addition of Mese and
Def endant at Del gado’ s request. (T.7197-00) Thereafter, Schiller
executed the agreenent, and Dubois infornmed Mese. (T.7204)

VWhen the check was not forthcom ng, Dubois started a fax
canpaign to get it. (T.7206-07) Meanwhil e, Defendant instructed
Del gado to retain a |awer nanmed Joel Greenberg to review the
contract. (T. 11029). Accordingly, Delgado hired G eenberg, and
Duboi s retained attorney Ed O Donnell for Schiller’s end. (T.
7210-11, 6835) Negotiations continued until March 1995, while
Duboi s gat hered evi dence and Schill er expressed his desire to go
to the police. (T. 6714, 7230, 7212, 7250) After the exchange of
vari ous correspondence between the attorneys, Dubois and
Schiller, no paynent was forthcom ng. (T.7250)

Finally, in April 1995, Schiller cut off the negotiations.
(T. 6714) As a result, Dubois had Schiller prepare a statenent
regardi ng his kidnaping for the police and contacted a friend of
his with the police to report the crimes. (T.7250-51)
Arrangements were made for Dubois and Schiller to neet with an
officer in the Strategic Investigations unit. (T.7272) Schiller
flewto Manm and met Dubois and the police. (T.7272, 6714-15)

The officer fromthe Strategic Investigations unit transferred
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the matter to the robbery unit. (T.7273) After speaking to the
pol i ce, who appeared skeptical, Schiller again left the country.
(T.6715, 6716, 7273-74)

In late April 1995, Defendant then tol d Del gado that he had
anot her potential victim whom Defendant wanted to kidnap and
rob, nanmed Wnston Lee. (T.11053-54) Defendant solicited the
assi stance of Mario Gray for the proposed kidnaping and killing
of Lee. (T. 10452-53) Defendant told his girlfriend Sabina
Petrescu that he had an assignnent from the CIA to kidnap a
terrorist. (T.9689-91) He took Petrescu and Doorbal to do
surveillance at Lee’'s hone, claimng that he was a terrorist.
(T.9689-90) Delgado also assisted Defendant in conducting
surveillance on Lee. (T.11054) However, Lee was away too nuch,
so the plan was abandoned. (T.11055)

Around the end of 1994, Doorbal net Beatrice Wiland at a
strip club where she worked, and they started to date. (T.5085)
VWil e they were dating, Beatrice showed Doorbal her photo al bum
(T. 5112-15) In the al bum were three pictures of Frank Griga' s
Lamborghini. (T. 5112-15) Doorbal was very interested in the
pi ctures of the car and asked about its owner. (T.5115-17)

Doorbal told Del gado that he had found a Hungarian couple
with a lot of noney to kidnap. (T.11056-57) They | ater di scussed
this with Defendant. (T. 11058) In My 1995, Defendant told

Petrescu that he was going to kidnap a Hungarian man who drove
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a yellow Lanborghini or Ferrari. (T.9719-21) Doorbal and
Def endant had a suitcase with handcuffs, syringes and duct tape
to use in the kidnaping and later tried to enlist Petrescu to
drive themto the victims’ house (T.9724)

Beatrice i ntroduced Doorbal to her ex-husband Attila Wil and
in April 1995. (T.5037) At the beginning of May 1995, Doorbal,
who had clainmed to be a |l egiti mate busi nessman, told Attila that
he was |ooking for investors in a business dealing in phone
lines and asked Attila to see if Griga mght be interested.
(T.5045-47) Attila contacted Giga, who indicated a willingness
to neet Doorbal at Griga’s hone to discuss the business deal.
(T.5047) Under the pretense of a business neeting, Doorbal and
Def endant picked up Attila in Defendant’s Mercedes, and they all
went to Griga’s home. (T. 5047, 5050) About 15 m nutes |ater,
Griga told Attila in Hungarian that he was not interested,
Door bal and Defendant were shown the house and Attila, Doorbal
and Defendant left. (T. 5055-56)

One Sunday i n May, Defendant put a bag containing itens used
for a ki dnaping, including handcuffs and syringes, into his car,
and he, Doorbal and Petrescu drove to Griga’ s honme. (T. 5723-28,
9732, 9735-49) When they got to the house, Doorbal and
Def endant, who both had guns, got out of the car and took a

conputer into Giiga’'s house. 1d. After 15 m nutes, Doorbal and

Def endant canme back to the car, and Doorbal was angry that they
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had not followed through on their plan at that time. (T. 9750)
However, after a few nonments, Defendant phoned Griga to set up
anot her neeting. (T. 9750-54) Defendant then advised Doorbal
that they would neet Griga again later that day, and the two
def endants cal ned down. (T. 9750-54)

On May 24, 1995, Eszter Lapolla was living at the home of
Griga and Krisztina Furton, for whom she worked as a maid. (T.
4992-99) Around 5:00 p.m, Lapolla and Furton went to pick up
Lapol | a’ s daughter, and when they returned Griga was there with
Door bal and Defendant. (T.4995-96)

Around 6:00p.m on May 24, 1995, Attila called Giga, who
was busy and asked that Atilla call back later. (T. 5058-59)
VWhen Attila called back around 9:00p.m, Giga indicated that
Door bal and Defendant were there tal king business. (T.5058-59)

Bet ween 10: 00 and 10:30p.m, Judi Bartusz went to Griga’'s
home. (T. 4922-23) She noticed a gold Mercedes four-door in the
driveway of the honme. (T.4923) When she entered the honme, Giga,
Furton, Doorbal and Defendant were there and i ndicated that they
were going to Shula’ s restaurant for dinner. (T. 4923-25) Furton
was wearing a red |eather dress, red jacket and red shoes and
was carrying a red purse. (T. 4925, 4998) Griga had on jeans,
crocodil e boots and a silk shirt. (T.4929) Giga and Furton were
pl anning to go to the Bahamas t he next day, and they had pl anned

to leave their dog in a kennel. (T. 4932) Bartusz saw Door bal
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and Defendant |eave the house in the Mercedes and Furton and
Griga leave the house in Giiga s Lanmborghini. (T. 4978-79)
Later, Defendant called Del gado and asked if he knew how to
drive a Lanborghi ni and expl ai ned he was havi ng probl ens dri ving
one. (T.11059-60)

Lapol l a never heard Giga or Furton return that night. (T.
5000) When Lapolla awoke the next norning, she noticed that
Griga, Furton and Griga’ s Lanborghini were not at the house.
(T.5000) Lapolla took her daughter to school, packed her things
to move out of the house as planned, wote a note for Giga and
Furton and |eft the house. (T.5000-01) Lapolla tried to call
Griga and Furton for the next two days, but the calls went
unanswered. (T.5001-02)

The day after the kidnaping, Delgado net Doorbal and
Def endant at Doorbal’s apartnment. (T.11060-01) Defendant
expl ai ned that he and Doorbal had planned to lure Giga and
Furton to Doorbal’s apartnment. (T.11061, 10064) Once inside,
Door bal and Defendant separated Giga and Furton. (T.11061-62)
They had pl anned to extort noney fromthembefore they died. (T.
11066) Defendant said that Doorbal had gotten into a scuffle
with Griga and had strangled him (T.11061-66) When Furton had
seen the struggle, she had screaned, and Defendant had subdued
and tranquilized her. (T.11066-67) Griga s body had then been

placed in a tub. (T. 11061)
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As Def endant finished expl ai ni ng what had happened, Door bal
came downstairs, carrying Furton, who was bound and was wearing
a hood. (T. 11067-68) Doorbal |laid Furton on the stairs, and she
awoke, screaming for Griga. (T. 11068) Doorbal retrieved syringe
fromthe refrigerator and injected Furton in the ankle with nore
horse tranquilizer, which cause her to scream (T. 11069)
Def endant and Doorbal then questioned Furton about the codes at
t he house and the |l ocation of a safe. (T.11073) After about an
hour, Furton stopped answering the questions and began to shake
and scream (T.11075-76) Doorbal then injected her again, which
again caused her to scream (T. 11076) At that point, John
Rai nrondo arrived to kill Furton and dispose of both bodies.
(T.11078-80) Rainmondo awoke Furton, pulled her wup by the
handcuffs on her wists and started to tape her feet and wri sts.
(T.11080-81) This cause Furton to scream again, and Defendant
ordered her to be injected yet again. (T.11082) After the third
injection of tranquilizer to Furton, Rai rondo left the
apartnment. (T. 11083)

At this point, Delgado went into the downstairs bedroom and
saw t hat bl ood was on the walls, floor and objects in the room
(T. 11084) Defendant then left the apartnent. (T.11086) He took
Petrescu to Giga’s hone and tried to enter a code at the door,
which did not work. (T. 9772-73) About an hour after he left,

Def endant call ed the apartnent. (T.11087) Defendant tol d Door bal
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that the numbers did not work, to which Doorbal responded “the
bitch is cold.” (T. 9773-74, 11087-88) Defendant then told
Del gado they needed to rent a noving van and buy a war drobe box,
and the two left. (T. 11090-91)

On May 26, 1995, Lapolla called Bartusz, indicated that
sonet hing was wong at Griga’s hone and asked her to cone. (T.
4933, 4973-74) \When Bartusz arrived at the house with Lapolla,
she noticed that the dog had been left in the house, two
drinking glasses, which were out on May 24, 1995, were still
sitting on the coffee table, plane tickets for a trip to the
Bahamas that Griga and Furton had planned to take on May 25,
1995, Griga’ s passport and Furton’s wallet were in house and the
bedroom was in disarray. (T. 4934-41) As this was all unusual
Bartusz notified the police that Giga, Furton and Griga's car
were mssing. (T. 4943-44)

That sanme norning, Delgado rented the van and went to
Doorbal’s apartnment. (T.11092-93) Furton was placed in the
war dr obe box, and Griga was placed in a sofa and carried to the
van. (T. 11093-98) Defendant then drove the van to a warehouse
he had rented. (T. 11105-06) When they got to the warehouse,
Griga’ s Lanmborghini was already inside it, as were a nunmber of
drums. (T.11106-09) They unl oaded the sofa and box fromthe van
and placed themin a back corner of the warehouse. (T. 11107)

Door bal and Defendant then went to Hone Depot and purchased two
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rolls of plastic sheeting, a propane torch, w ndex, shop towels,
a hatchet, a fire extinguisher, tar, fans, a chain saw and a gas
can (T.11109-51) Delgado left briefly and when he returned to
t he warehouse, the bodies had been laid out on plastic, and
Def endant was wi ping them off with Wndex and shop towels. (T.
11119- 20) When the bodies were clean, Doorbal tried to cut them
up with the chain saw, but it quickly jammed on Furton’s hair
(T. 11126-27) Doorbal and Defendant then used the hatchet to
di smenber the bodies. (T. 11127-28) The bodi es were then packed
into the druns, tar was added and the drums were sol dered shut.
(T.211128-30) Delgado then drove Doorbal home, and when he
returned to the warehouse, there was a fire in one of the druns.
(T.11133) Defendant stated that he was burning the heads, hands
and feet. (T.11133) After a while, Defendant extinguished the
fire, and they left for the night. (T.11133-35) They then went
to Doorbal’s apartnment, took everything out of the downstairs
bedroom including the carpet, and put it in the storage room at
Def endant’ s apartnent. (T.11135-39)

The next day, Delgado went to Doorbal’s apartment, and
Door bal, Doorbal’s wfe and Defendant were <cleaning it.
(T.211177-78) Doorbal |ater canme to Del gado’ s house and sai d t hat
they had cut the fingertips off the hands and pulled the teeth
out of the heads. (T.11180-81) Defendant had gone to t he Bahamas

to get Griga’s money. (T.11181) They traded cars back, and
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Doorbal left. (T. 11181)

Sgt. Donna Ganz | ocated Griga’ s Lanborghini in a wooded area
of f Okeechobee Road that was used for dunping. (T.5157-70) The
radi o had been renoved fromthe car. (T.5160-61)

On May 28, 1995, Defendant asked Mario Gray to rent a novi ng
truck for him and nmeet him at his warehouse, which Gray did.
| nsi de the war ehouse wer e garbage bags, 55 gallon drums, a bl ack
sofa and a television. Defendant then asked Gray if he knew of
a good dunmp site, Gray gave Defendant a | ocation, and Door bal
Gray and Defendant drove to this site to look at it. (T.210463-
73) On the way back, they stopped at a gas station, G ay was
given a bag of credit cards, jewelry and IDs and told to dunp
them which he did. (T. 10481-82) They then went back to the
war ehouse, | oaded four drunms into the noving van, drove back to
the site and dunped the drums in groups of two about 100 neters
apart. (T. 10483-90) They then drove to an apartment, picked up
sone carpet, drove back to the warehouse, and picked up the
trash bags. (T.10492-10495) Gray then di sposed of these itens in
a nunmber of places, as instructed. (T.10494-95) Gray was then
given the sofa and TV from the warehouse as paynment. (T.10498-
51)

In ate May, Schiller was contacted by Dubois, who stated
t hat sonmeone el se had been a victimof a crinme simlar to the

crimes against Schiller. (T.6716) At the request of the police,
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Schiller returned to Mam and gave a statenent to the police.
(T.6716-17)

On June 9, 1995, Defendant directed the police to the site
where the drunms had been dunped. (T.10653-61) Inside the druns,
t he police found two bodi es fromwhich the heads, hands and f eet
had been renmoved. (T.106661) In July 1995, the police went to an
area of the Evergl ades based upon an anonynous tip and found 3
buckets containing two head, two sets of hands and feet, an axe,
a hatchet and a knife. (T.10672-73) One of the heads had one
tooth in it that matched Griga, and the other had no teeth left.
(T.11635-37) Through DNA testing and the medical histories of
the victims, the torsos and head were determ ned to be those of
Griga and Furton. (T. 11635-37, 11540-45)

As a result, Defendant was charged wth commtting:
conspiracy to commt RICO RICO two counts of first degree
murder, two counts of kidnaping, attenpted extortion, grand
theft notor vehicle, attenpted first degree nmurder, kidnaping
with a weapon, arnmed robbery, burglary of an unoccupied
dwel Iing, grand theft-second degree, grand theft notor vehicle,
possessi on of renoved identification plate, arson first degree,
extortion, nmoney |aundering, forgery, uttering a forged
instrunent, conspiracy to commt a first degree felony. (R 61-
112).

On October 23, 1995, Defendant filed a Modtion to Sever
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requesting that he be severed from the trial of his co-
def endants. (R 330-31). Additionally, Defendant noved to have
the RICO counts dismssed and/or severed, as well as the
Furton/Giga related counts severed from the Schiller related
counts. (R 2514-2535, 36-46)

At the hearing on Defendant’s notion to sever counts,
Def endant argued that the Schiller charges were dissimlar from
the Giga/Furton charges because the |latter victins were
di smenmbered and discarded in tin drunms in the Evergl ades where
such did not occur in Schiller’s case. (T. 995) Defendant argued
that the Schiller case and the Griga/ Furton case were separate
and distinct unconnected acts and unrelated in an episodic

sense. |ld. The trial court denied Defendant’s notion to sever

counts. (R 2220)

On Novenber 24, 1997, Defendant argued a notion to dism ss
the RICO counts on the basis that the there was no organi zation
directing the killing of the Giga/Furton nurders and Schiller
ki dnaping. (T. 2146-48) Defendant also renewed his nmotion to
sever counts in the alternative. (T. 2147-49, 2159) The court
granted a severance of the co-defendants’ trials to the extent
that a separate jury would deliberate and render a verdict for
Def endant’ s case; however, the presentation of witness testinony
woul d be consolidated in one trial. (T. 2174) On Decenber 19,

1997, Doorbal contested the court’s ruling of dual juries, and
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Def endant subsequently filed a notion to adopt Doorbal’s notion
to preclude dual juries.(T. 2294-2309, 2562-63) The trial court
denied the nmotion. (T. 2294-2309)

At trial, Dan Westlake testified that he was Defendant’s
probation officer and that Defendant was required to pay
$71,200.00 in restitution to term nate his probation. (T. 91083,
9129-34) On January 10, 1995, Westlake net with Defendant at
Mese’'s office with Mese present, and Mese told Westl ake that he
was buying a conputer program from Defendant, which had a
purchase price equal to the remai nder of Defendant’s restitution
bal ance. (T. 9175) Based on Def endant’ s and Mese’ s
representations, Westlake accepted the paynment and concl uded
Def endant’s restitution requirement. (T. 9176-80)

Atilla Weiland testified that he had met Giga through
Beatrice and the Hungarian comunity and believed Giga was
weal thy. (T.5036-37) The total value of Giga s estate was
approximately $10 mllion. (T.10390-91) Attila stated that when
he learned that Griga and Furton were m ssing, he contacted
Doorbal . (T.5061-62) Doorbal clainmed that he left the victins to
go see his girlfriend, that the victims had been speaking to his
busi ness partners and that they nay have gone to the Bahanms.
(T.5062-63) Attila averred that when he again spoke to Door bal
the next week and inquired about the victins, Doorbal told

Attila that they were supposed to be friends in a threatening
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tone inplying that Attila should drop the subject. (T.5064-65)

Beatrice testified that Doorbal and Defendant usually cane
to the strip club she worked at, and they al ways spent a | ot of
nmoney at the club. (T. 5087) Beatrice saw no indication that
Door bal was afraid of Defendant. (T. 5094) I|nstead, Doorbal and
Def endant appeared to have a brotherly rel ationshi p, and Door bal
i ndi cated that he was grateful to Defendant for hel ping himget
established in this country. (T. 5092-94) Beatrice expl ained
t hat when she saw Doorbal after she had | earned that the victins
were m ssing, she asked Doorbal to help her find them (T.5119)
Door bal became very upset at this question and clainmed not to
know anything. (T.5119-20)

Agnes Sarisky testified that she lifted fingerprints from
the drinking glasses left on the coffee table at the Giiga's
house and Griga’ s car. (T.5173, 5176) Brett Nichols testified
that he |ifted additional prints from the car. (T.5195-96)
Ni chol s al so exam ned Defendant’s Mercedes after it was | ocated
at Ft. Lauderdale airport. (T.5264) Inside the Mercedes, Nichols
found a parking ticket for Mam Airport for My 30, 1995
anot her parking ticket for June 2, 1995, handcuffs, a fully
| oaded Derringer .357 handgun, cellul ar phones, keys, an extra
battery for a phone, nmusic CD s, cassette tapes, a gun pouch
that fit the Derringer, a pair of nun-chucks, a Berlitz Ronmani an

cassette tape and a nunmber of papers. (T.5265-80)
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Det. Iris Deegan testified that she was assigned to
i nvestigate the kidnaping and extortion of Schiller on April 21,
1995. (T.5198-02) As part of her investigation, she spoke to
Schiller and a neighbor Manuel Salgar. (T.5205-08) Sal gar
described two nen who had been around Schiller’s house at the
time of the crime. (T.5208-12) One of the nen was identified as
Def endant. (T.5218-19) The other person was described a |ight
ski nned bl ack man who was shorter and huski er than Defendant and
who drove a 300zX. (T.5209-5213) This nan appeared to be
Arabi an. (T.5210)

Det. Salvador Garafalo testified that he was assigned as
| ead detective in this matter on May 30, 1995. (T.5337-40) At
that point, the Gigal/Furton di sappearance was transferred from
m ssing persons, the Schiller kidnaping was transferred from
robbery and both cases were consolidated. (T.5343, 5367) After
speaking to Bartusz, Lapolla, the W.ilands and Schiller and
showi ng them photo arrays, Garafalo determ ned that Doorbal
Def endant and Del gado were suspects. (T. 5345-48) Garafal o then
di scovered the apartnments rented to Doorbal and Defendant, the
home t hey owned and the cars they drove, as well as the hone and
cars of Del gado. (T.5345-60) Garafalo and his team then sought
search warrants for each of these dwellings and cars, which were
granted. (T.5359-60) Garafal o then assenbled a teamof officers,

which gathered on the nmorning of June 3, 1995, and
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si mul taneously executed the warrants. (T. 5361-70) Based on
information discovered during these searches, additiona
warrants were sought, obtained and executed for two warehouses,
Sun Gym Mese’'s office and his home. (T.5368-69)

Sgt. Luis Alvarez testified that he and Det. Hell man,
Fabregas and Chadwi ck were assigned to execute the search
warrant for Doorbal’s apartnent. (T. 5467-76) After the search
warrant was read, Doorbal left the apartnment with Fabregas and
Hel l man. (T. 5472) Alvarez noticed that a downstairs bedroomwas
enpty, had a spotless carpet that appeared to be new and a
closet with boxes in it. (T. 5475) As Doorbal’s wife, Cynthia
El dri dge, was at the apartnment when the warrant was executed,
Al varez was reassigned to interview her while Det. Ji m MCol man
and Lillian Gonzal ez were assigned to continue the search. (T.
5475-76)

McCol man conti nued the search of Doorbal’s apartnment and
found a day planner/address book, various receipts, a prem um
notice for car insurance, a credit card statenment, a conputer
book, two letters from Dubois to Joel Greenberg demandi ng the
return of all property taken from Schiller, conputer equi pnent
stolen from Schiller, a VCR, a fax machine, a typewiter,
docunments related to the construction on property owned by
Schiller, mail addressed to Schiller’s residence, several cell

phones, a pager, a knife, keys, a phone bill, Doorbal’s credit
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cards, Schiller’s business card, an airplane boarding pass in
Schiller’s name, receipts for purchases on Schiller’'s credit
card, a warehouse |ease, a receipt for changing the |ocks at
Schiller’s home, bank statenents, corporate docunents, docunents
regardi ng Defendant’s probation, cancelled checks, photos of
Lee’ s hone, several foreign passports and identity cards beari ng
Def endant’s photograph and names other than Daniel Lugo,
Def endant’ s Anerican passport, a statue taken from Schiller’s
house, binocul ars, handcuffs, jewelry including itens taken from
Schiller, and cash. (T.5542-00, 5482-20, 6733-36)

After the initial search was concluded, the police | earned
t hat new carpeting had been installed in Doorbal’s apartnment and
obtained a new search warrant for it. (T.5718-20) Det. Ray
Hoadl ey executed this warrant and found nore docunents and
checks in the apartnment. (T. 5719-20) As a result, this search
was di sconti nued, the apartnent was secured and a third warrant
was sought. (T.5720) When the third warrant was executed,
Hoadl ey found Greenberg s business card, nore jewelry receipts,
various additional fi nanci al docunents, life insurance
information regarding Schiller, correspondence addressed to
Schiller, and docunents regarding Schiller’s home owners’
association. (T.5721-44) Hoadley also found fresh carpeting in
the downstairs bedroom an area of new padding under this

carpeting, an orange dart enbedded in the wall of this bedroom
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an ani mal tranquilizer, rope and catal ogs addressed to Schiller.
(T. 5744-48)

Al exandra Font testified that she |eased Doorbal his
apartnment and saw himsign all the |easing docunents. (T.5414-
23) About a week before the police executed the search warrants,
Doorbal cane into the apartment office, said that his cat had
soiled his carpeting and requested that the carpeting be
replaced and the apartnent be repainted. (T. 5423-25)

Joseph Verga testified that he | eased a warehouse | ocated
on 78th street in Hoaleah to Delgado in June 1993 and that
Del gado continued to | ease the apartnent until Novenber 1995.
(T.5785-86) In Novenber 1994, Del gado pl aced iron gating on the
front wi ndow and door of the warehouse and changed the | ocks.
(T.5797)

Eduardo Abril testified that he rented a warehouse | ocated
on 80th Street in Hi aleah to Doorbal and Defendant on May 19,
1995. (T. 5807-21) At the tine the | ease was signed, Abril was
storing tools in the warehouse and was given permssion to
renove the tool after they occupied the warehouse. (T.5826-27)
When Abril went to get the tools several days after the |ease
was signed, he found a yellow Lanborghini in the warehouse.
(T.5827)

VWhen the check given for the initial rent and deposit did

not clear, Abril sent a letter to Defendant on My 24, 1995.
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(T.5823-24) Sonetinme thereafter, Abril noticed a van and sever al
cars at the warehouse and approached to speak to Defendant.
(T.5825) However, Defendant came out of the warehouse and spoke
to himin the parking lot. (T.5825)

Ni chol s searched the warehouse |eased to Doorbal and
Def endant on June 7, 1995. (T.5838) Nichols found plastic
lining, a gas can with gas in it, a broom w ndex, pliers, a
screwdriver, handcuffs, a black |eather bag containing duct
t ape, solder, a hose, a fan, rope, cans, bottles, an owner’s
manual for a chain saw, a fire extinguisher, flint, goggles,
sone 55 gallon druns, an air conpressor, hair stuck to the
ground, a Swiss Arny knife, a newspaper dated May 26, 1995, a
bag for a propane torch, directions for a mask respirator, a
mask respirator, a CD player, gardening gloves, marking tape, a
putty knife, industrial strength gloves, batteries, lids to
containers of asphalt, a floor scraper, nortar mx, suede
gl oves, a brass key, orange shop towels, iron grating and a
| aptop case. (T.5858-75) Nichols also lifted a total of 33
|atent fingerprints. (T.5873, 5878-79) Additionally, Nichols
treated the warehouse with [um nol and discovered traces of
bl ood. (T.5875-78) Finally, N chols found Giga s autonobile
associ ation card, a nunmber of receipts in Giga s nane and a
handcart. (T.5877-79)

Det. Thomas Romagni testified that he executed the search
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warrant for Sun Gym (T.5895-96) He found the |edger for the
busi ness, Its tax returns, bank statenents, a bank
reconciliation, annual reports, I RS notices, checks, Defendant’s
personnel file, a bag containing .380 caliber firearmregistered
to Mese and three silencers (T. 5899-28)

Det. John King testifiedthat he executed the search warrant
for Mese’'s accounting office in Mam Lakes. (T.5965-66) He
found a file for Delgado and his wife, an enploynent file for
Del gado, a file for Jomar properties and investments, a client
list, afile for Defendant and his wife, a file for Schiller and
his wife that included docunents regarding an all eged sal e of
Schiller’s home and property to D& International, Inc. and a
change of beneficiary on Schiller’s life insurance policies,
Mese’ s appoi nt ment book, and docunents related to a tax lien on
Sun Gym (T.5967-95) Hoadl ey testified that he found a taser gun
during the search of Mese’'s hone. (T. 5463-64)

Sgt. Archie Moore testified that he executed the search
warrant for Mese’'s accounting office in Mam Shores. (T.6024-
25) He found Mese’s appoi nt nent book. (T.6026) In md June 1995,
Moore also nmet with Gegory Lewis and received Giiga and
Furton’s credit cards and IDs fromhim (T.6031-36) Lewi s had
received the credit cards and ID s froma street person, who had
found they behind an Ampbco station in Allapattah. (T.6035-36,

6041- 43)
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Det. Charles Pointer testified that he executed a search
warrant for Defendant’s wife's hone, which was owned by Door bal .
(T.6046-47, 6141-42) He found an address book, nmail addressed to
Doorbal including Smth Barney statenents, a box containing a
conputer that had been shipped to Schiller, conputer equipnment,
clips for a sem automatic firearm docunents related to Phoeni x
Tradi ng Conpany, cards from strip clubs for Doorbal and
Def endant, docunments related to Sun Gym and related
corporations, docunents related to nedical supply conpanies,
driver’s licenses for a nunber of people, a debit slip show ng
the transfer of $40,000 from Schiller to Doorbal, Schiller’s
bank statenments, checks from Schiller’s account to Mese, check
registers for Doorbal’s account and Defendant’s account, stock
options in Doorbal’s name for Sun Gym two-way wal ki e talkies,
bul | ets, a |oaded .38 caliber revolver, passport type
phot ogr aphs of Doorbal and jewelry. (T.6046-94)

Sgt. M ke Santos testified that he executed a search warrant
for Defendant’s apartnment. (T.6403, 6405-13) He found a set of
keys for a BMAN conputer equipnment, numerous financial
docunents, letters fromSchiller to Mese demandi ng return of his
property, a letter related to Schiller’s purchase of the condo,
an executed deed for Schiller’s home, a letter from Blanco to
Rosen cancelling the transfer of Schiller’s condo to Torres, a

final judgment quieting title in Schiller’s home, several sheets
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of paper with lists of account numbers, alarm codes, nanmes and
phone nunbers, a letter from Dubois to Greenberg demandi ng the
return of Schiller’s property, a letter from Ed O Donnell to
Mese and Del gado regarding the exchange of a contract for a
cashier’s check, a letter authorizing a wire transfer from
Schiller to D & J Associ ates, and a conputer printout |isting
Griga’s bank accounts. (T. 6416-55,6464-66) Santos also
di scovered a television with bl ood spatter on it, 30 syringes -
sone of which were filled, a vial |abeled Ronmpun, a taser gun,
a dart gun, duct tape, an eavesdroppi ng device, a police baton,
wal ki e tal kies, a cell phone, a conputer scanner with bl ood on
it, Giga s driver’s license, gloves with blood on them bl oody
towel s, bl oody carpet, bloody carpet padding, bloody clothes,
Griga’'s Rolex, the cowboy boots that Giga was wearing when he
was |ast seen alive, and the red shoes, purse, |jacket and
jewelry Furton was wearing when she was |ast seen alive.
(T.6466-91) Sant os uncovered bi nocul ars, a ni ght scope, jewelry,
a can of tear gas, a bag containing several guns, amunition and
darts for the dart gun, and a letter from Schiller to Del gado
demandi ng return of his property. (T.6492, 6500-18)

Sharon Farugia testified that Schiller purchased a
$1, 006, 021 whole life insurance policy from Met Life in July
1990, and a $1 mllion whole life insurance policy in Novenber

1992. (T.6182-84) The beneficiary on both policies was his wfe.
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ld. In 1994, Farugia received a call from Rosen indicating that
changes had been made to the policies as a result of illicit
activities and that Schiller wanted to revoke them (T. 6186)
Farugia researched the policies and found that a change of
beneficiary had been filed in Novenmber 1994. (T.6187) This
change made Lillian Torres the beneficiary, and the form had
been notarized by Mese. (T.6187-88) Rosen then sent a letter
confirm ng the cancell ation of the change of beneficiary, the
change was voi ded and t he change formwas returned to Rosen. (T.
6189- 92)

Cam | lo Blanco testified that he was the chief financial
of ficer for the conpany that built La Gorce Pal ace condom ni uns.
(T. 6229-31) Schiller purchased one of the condos in 1993 prior
to construction for $359,000. (T.6230-32) In Novenber 1994,
Bl anco received a phone call from Schiller, stating that he
wanted to sell his condo. (T.6232-33) As a result, Blanco
informed that Schiller that docunents necessary to change the
ownership had to be prepared and that a $1,000 fee would be
charged to do so. (T.6232-34) Blanco then received a letter
dat ed Novenber 28, 1994 signed by Schiller and his wife that
encl osed a $2,400 check on Schiller’s account and stated that he
wi shed to transfer the condo to Lillian Torres. (T. 6235-36) The
necessary docunents were prepared and returned to Blanco in

gquadruplicate on Novenmber 29, 1994, signed and notarized by
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Mese. (T.6235-40) However, Blanco did not execute the
assi gnnments because an installnment paynent was due on the
purchase contract for the condo and he could not reach Torres or
Schiller. (T.6243)

Subsequent |y, Bl anco recei ved phone calls fromSchiller and
his attorney. (T.6244-45) On February 6, 1995, Blanco sent a
letter to Rosen, stating that he had received the docunents
transferring the condo, that he had Ilater gotten calls
i ndi cating that the docunents had been execut ed under duress and
requesting that they be cancelled and that they transfer woul d
not be effectuated. (T. 6245-46)

Ki mberly Sparks of Penguin Pools testified that her conpany
serviced the pool at Schiller’s house. (T. 6591-94) At sone
poi nt, Sparks was infornmed that Schiller was no | onger |iving at
the house and that a person calling himself Dan Thomas was
there. (T. 6595) Sparks contacted this person through a beeper
nunber he had provided and entered into an agreement with him
Joseph Thomas and D.J. International to service the pool. (T.
6595-98) The check for the initial paynent under this contract
was signed by Defendant. (T. 6598-99)

Schiller testified that he never willingly gave any of his
property to Defendant, Doorbal or Mese. (T. 6733-37) Schiller
never met Mese. (T. 6633) As an accountant hinself, he never

used Mese’s accounting services and never provi ded Mese with any
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of his financial documents. (T. 6633, 6737-38) Schiller stated
that he was never in Doorbal’s apartment and did not know how
his property got there. (T. 6735-56, 6789-91) Schiller averred
that he never know ngly executed the quit claim deed for his
house, that his wife was in Colunmbia on the dated that it
indicated that she signed it, that he did not know Lillian
Torres and that he did not go to Mese's office to have the
docunent notarized. (T. 6756-57)

Schiller recognized the conputer equipnent seized for
Def endant’s apartnment as his but did not know how it got into
Def endant’s apartnent. (T.6758-59) He identified the furniture
found in Defendant’s apartnent as his. (T.6759-61) The BMW keys
found in Defendant’s apartnment belong to his wife. (T.6761)
Schiller recognized pictures of his wife’'s BMN al t hough it had
been repai nted black. (T. 6762-64) Schiller did not have the car
repai nted and had no idea how his property and correspondence
cane to be in Defendant’s apartnent. (T.6767-73)

Schill er never knowi ngly wote any checks to Mese. (T.6773-
77) Schiller never saw the docunents that were in his file at
Mese’ s accounting office before trial. (T. 6778-79) Schiller
never gave Doorbal, Defendant or Mese copies of his Col unbi an
resi dence papers or his passport. (T.6780-81) Schiller used his
driver’s license for identification and never used his passport

for that purpose. (T. 6781-82) Schiller did not attend a cl osing
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for the sale of his honme to Torres, never net Mese, and did not
have him prepare his taxes or do any other work for him
(T.6782-88) Schiller also never knowi ngly wote checks to any
corporation associate with Sun Gym and never tried to buy the
gym (T. 6810-13)

Schiller testifiedthat after he was ki dnaped, he found t hat
his IRAs and nutual funds, which had contained close to
$100, 000 were gone. (T.6813-14) The entire balance had been
renmoved from his business account. (T.6814) His home had been
enptied of furnishing. (T. 6851-52) Approximtely $70,000 had
been charged on Schiller’s credit cards during his captivity.
(T.6853-56)

Schiller acknow edged that he had signed a contract with
Del gado that stated that Del gado would return Schiller’s noney.
(T. 6831-32) He admtted that the contract stated that the
exchange was a result of a failed business deal and that it
averred that his account of abduction was false. (T.6832-33) He
al so agreed that the agreenent provided that he would not go to
the police. (T. 6833) However, Schiller asserted that the
statenments were untrue and that he always planned to report the
crimes. (T.6833-34) He averred that he signed the agreenent,
believing it was an easy nethod of obtaining the return of his
property. (T.6834)

Ed Dubois, a private investigator, testified that he was
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hired by Rosen regarding Schiller. (T.7094-95) After speaking
with Schiller, Rosen advised him to get out of the area and
worry about contacting the police later. (T.7096) However, after
Griga and Furton were m ssing, the police contacted Dubois, who
provided the information he had | earned, the docunments he had
found in the trash in Mese’'s office and docunents he had found
in Schiller’s house. (T.7274-82)

Lillian Torres testified that she net Defendant at a gymin
New York in 1986 and married himon October 19, 1987. (T.7530-
31) They later moved to Florida and took custody of Torres
siblings’ children. (T.7531-32) Defendant stayed hone with the
children and clainmed to be working in the stock market. (T.7534)
In 1991, they divorced, and Torres |l ater | earned that Defendant
had gone to jail. (T.7537) When Defendant got out, he cane to
visit Torres and introduced her to Doorbal and Lucretia
Goodri dge, who was Doorbal’s cousin and | ater marri ed Def endant.
(T.7537-38)

In May 1994, Defendant asked Torres to work for himat Sun
Gym which he clained to own with Mese. (T.7539) After working
there briefly, Torres quit but remained friendly with Defendant
and went to an office he shared with Mese in Mam Lakes. (T.
7540-41) In Novenber and December of 1994, Defendant began to
give Torres a |l ot of nmoney. (T.7546) He al so took her to a house

in Kendall in the last part of Novenber and to hospital in
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Decenber. (T.7543-45) Defendant had spy equi prent in the car he
was driving. (T.7345) During this time, Defendant cane to
Torres’ hone and asked her to sign sone papers, claimng that he
was having trouble with his wife and did not want to have
property in his name. (T.7346-47) Torres signed the papers,
whi ch Def endant kept covered, w thout reading them (T. 7347-48)
Torres never net Schiller, was not his fiancee and was not asked
to act as such by Defendant. (T. 7348-49) One day, Defendant
took her to a warehouse in Hialeah that had furniture and
personal effects in it, some of which were given to Torres.
(T.7351)

Of. WIIliam Spader testified that he exam ned a bl ack BMWV
station wagon at a towi ng yard and deterni ne that the public VIN
had been altered. (T.7585-99) From the private VIN, Spader
determ ned that the BMW belong to Schiller. (T.7597)

Loretta Ransey identified the bank records fromaccounts at
Central Bank of D& International, Sabina Petrescu, Doorbal
Def endant and his wife, Carl Wekes and his wife, Delgado and
his wife, Sun Gym Inc. and Sun Fitness Consultants. (T.7634-39)
Door bal s account was opened on Novenber 29, 1993, and Door bal
was the sole signator on that account. (T.7639) Doorbal and
Def endant were the signators on the Sun Fitness Consultants
account. (T.7644)

Ilma Avila identified Doorbal, Defendant, Mese and Del gado
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as custonmers at Central Bank’s Palnetto Lakes office. (T.7646-
52) Doorbal, Defendant and Del gado used to conme into the bank
together, so nmuch so that the tellers nicknamed them the three
stooges. (T. 7653-54) Avila personally opened the accounts for
D&J I nternational, Petrescu, Doorbal, Defendant and his w fe and
Delgado and his wife and personally observed each of the
signators sign the signature cards for each account. (T.7646-68,
7682-83) The docunents regarding the Sun Fitness account showed
that Mese was the president and secretary of this conpany and
that the signators on the account were Doorbal and Defendant.
(T.7684) The docunents pertaining to the D& International
accounts had Defendant |isted as president and secretary. (T.
7659) The Sun Gym account docunents al so showed that Mese was
presi dent and secretary. When this account was opened in April
1994, Mese and Def endant were signators on it, but the signators
were changed to Mese and his wife in October 1994. (T.7693-97)
The Sun Fitness account, D& International account, the Sun Gym
account and Doorbal’s account all had post office boxes at the
sane mail facility as addresses. (T. 6787-94, 7656-57)

During April 1995, Doorbal received two wire transfers from
Smith Barney: one in the anount of $50,000 and the other in the
anount of $80,000. (T.7671-73) On March 24, 1995, Defendant
initiated a wire transfer in the amunt of $2,500 to Frank

Fawcett in Boston. (T.7676-78) On Decenber 13, 1994, Defendant
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wrote a check fromD&J International in the anount of $45,000 to
Sun Fitness, and on Decenber 14, 1994, $45,000 from the Sun
Fitness account was used to purchase a cashier’s check payable
to Mese’s escrow account. (T. 7689-91) On Novenber 28, 1994, two
checks from D& Associates, one in the amunt of $560,000 and
the other in the anount of $700, 000, were deposited into the Sun
Fitness account. (T.7691-93) On February 9, 1995, a check in the
amount of $67,845 drawn on the D&J |nternational account was
deposited into the Sun Gym account. (T.7698-00) That sane day,
Mese purchased a cashier’s check in that same anount payable to
the U.S. Courts for the benefit of Defendant. (T.7700-03)

In April 1995, Doorbal approached Sanchez and offered him
$5,000 to assist him again. (T.7882-83) Sanchez refused to be
i nvol ved. (T.7883-84) The next day, Sanchez net Doorbal at the
gym Def endant canme in, Doorbal and Defendant both insisted that
Sanchez get involved, and Sanchez again refused. (T.7884-89)
VWhen Sanchez was in the gym with Doorbal thereafter, Doorbal
stated that he intended to buy a yell ow Lanborghini. (T.7889-90)
Later, Doorbal changed his m nd, and stated that he was getting
a Dodge Viper. (T.7891)

Det. Gregory Smith testified that he searched Schiller’s car
and found that it had been burned. (T.8486-94) He inpounded a

shirt, a nmelted gas can and carpet sanples fromthe car. 1d

Vince McBee, a forensic chem st, tested the sanples and found
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t hat gasoline was present in the carpet but not on the clothes.
(T. 8590-93) WIliamMAlister, an arson i nvestigator, testified
that the fire in Schiller’s car started in the right rear area
by the ignition of a flammble liquid with an open flane.
(T.8599-10) McAlister also opined that it is difficult to burn
a human body and that attenpting to do so with an open fire
woul d not burn the body conpletely and would result in a snoky
fire. (T. 8614-17)

M chael Ovedia testified that he rented three mail boxes at
his post center to Defendant, who was using the name Javier
Her nandez, on Novenber 19, 1993. (T.8528-34) The boxes were
under the nanme of Doorbal, Phoenix Investnents and Regi onal
Medical. (T. 8535-36) Later, Defendant rented an additional
mai | box in Schiller’s name, at which Torres was al so authorized
to receive mail. (T. 8538, 8542) Elle Ovedia testified that
Def endant had her predate the formto March 1, 1994, but that
the Schiller box was rented in Novenmber 1994. (T.8654-63)

Franklin Murphy testified that he met Defendant through Sun
Gym where Defendant was a personal trainer at the time and
Murphy’s wife was the manager. (T.8713-18) In April 1993,
Def endant, who had stated that he was playing the narket, opened
a noney market account at Merrill Lynch through Mirphy, who was
a broker there. (T. 8717-19) At the tinme Defendant stated that

he and his wife worked for D& I nternational and made an initi al
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deposit of $2,500. (T. 8722-23) In November 1993, Defendant
deposited a check drawn on Mese’'s escrow account in the anount
of $142,000 into this account. (T.8726-27)

I n February 1994, Defendant brought Doorbal to Mirphy to
open his own i nvest ment account. (T.8726-27) Doorbal represented
that he had inherited sone noney, and an account was opened for
Door bal, over which Defendant had power of attorney for the
pur pose of trading only. (T.8727-43) However, only Doorbal coul d
withdraw funds from this account. (T.8730-31) The initial
deposit into this account was $745, 000. (T.8744) Because Door bal
had |isted Defendant as his cousin, the conmpliance officer at
Merrill Lynch would only authorize the granting of the power of
attorney to Defendant if Murphy confirnmed Defendant’s trades on
Door bal s account with Doorbal personally. (T. 8745-46)

Def endant al so had Murphy open an account in the name of
Thomas Lewis, who was allegedly from Haiti, with an initial
deposit of $500,000. (T.8770-80) Wen Mrphy attenpted to
contact Lewis, he |earned that no such person existed. Id.

I n Decenmber 1994, a $1 million check drawn on Sun Fitness
Consultants was deposited into Doorbal’s account. (T.8750)
Def endant cl ained that this noney was earned t hrough invest nent
of nmoneys froma line of credit. (T.8751) The conpliance officer
becane suspicious of this account, checked into Defendant and

Door bal and ordered that both account be closed. (T.8756-60)
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Mur phy met with Defendant and i nformed himthat the account had
to be closed. (T.8761-64) The securities fromthe account were
transferred to Smth Barney and the cash was renoved from the
account through a series of cash advances in anounts |ess than
$10, 000, many of which were nade batches. (T.8765-69)

Chri stopher McFarl and, a forensic accountant, testifiedthat
he reviewed Doorbal’s brokerage account records, DJ and
Associ ates’ accounting records, D& International’s accounting
records, Sun Fitness Consultants’ records, Mese' s escrow account
records and banking statement from 46 accounts, including
Schiller’s accounts. (T. 8861-02) Fromthese records, he traced
the noney taken from Schiller and determned that it was
exchanged in a variety of financial transactions between
Doorbal, Mese, Defendant and corporations owned by these
i ndi viduals. (T.8902-13, 8928-22) In MFarland’s opinion, these
transactions were conducted for the purpose of laundering this
nmoney. (T.8924-25, 8927-31) Defendant eventually used sone of
this noney for personal expense and made paynents to Torres,
Petrescu, Wekes, Pierre, Del gado and Defendant’s wife. (T.8962-
63) Doorbal used part of the noneys he received for personal
expense and paynments to Torres, Petrescu, Pierre, Defendant’s
wi fe, Hector Ranps, Luis Tabal da, Manerva Defendant and Steven
Meyerson. (T.8962-64)

Petrescu testified that she met Defendant at a strip club
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where she was working, and they becanme close. (T.9603-66)
Def endant offered to pay for her |living expenses so that she did
not have to strip anynore and rented an apartnent for her
(T.9645-51) Petrescu then began to live with Defendant and
Door bal at Defendant’s wife’'s house. (T.9653)

Petrescu stated that Defendant told Petrescu that he worked
for Del gado, that Schiller was wealthy and that Schiller had
cheat ed Del gado. (T.9660) Defendant stated that he was going to
fix it. Id. Defendant also told Petrescu that he was a stock
br oker and that he worked for the CIA. (T. 9654) Defendant gave
Petrescu Schiller’s BMN (T.9658)

Def endant showed her surveillance equi pnent and told her
that he had to travel for the CIA (T. 9664-65) Defendant
clai med that Doorbal was going with himon this trip. (T.9665-
66) Def endant cl ai med Doorbal was a killer in his home country.
(T. 9674)

A coupl e days after the Griga/ Furton ki dnapi ng, Door bal cane
home and told Petrescu that they did not need the warehouse
because they were holding Giiga and Furton at Doorbal’s house.
(T. 9767-68) Doorbal |ater conplained that Doorbal’s apartnment
was cold and snelly and asked Petrescu to help him clean up
bl ood there. (T. 9768-71) A couple day |ater, Doorbal and
Def endant brought a roll of carpet and other itens with bl ood on

them and put it in the storage roomat the apartnent. (T. 9780-
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84) During that week, Delgado also canme to the apartment and
left two bags of clothing. (T. 9784-86)

Daniel Summer, a fingerprint examner, testified that
Door bal and Defendant’s fingerprints were on the gl asses | eft at
Griga’ s house. (T. 10291-10315) Doorbal’s fingerprints were al so
found on itens recovered from Def endant’ s warehouse, the bullets
recovered from Def endant’s apartnent and Defendant’s Mercedes.
(T. 10315-10327)

Antonia and Christian Cabaleira testified that they lived
next door to Doorbal. One night in May 1995, Antonia was awaked
by a | oud noi se, checked her apartnent but did not find anything
that could have caused the noise. (T.10402-09, 10411-18)
Christian al so heard the noise, which sounded |like a series of
poundi ngs. (T.10411-22) Betty Gonzal ez, Doorbal’s downstairs
nei ghbor, also heard the noise at around 1:00 a.m (T.10419-22)

John Rodriguez testified that the dry cleaning receipts
found in Doorbal’s car were for the cleaning of three pairs of
j eans, which were submtted under the nanme of Taylor. He also
identified the bloody denimshirt that was found in Defendant’s
apartnment as sonmething that he previously been given to his
conpany for cleaning under that sanme nanme. (T. 10425-34)

Mario Gray testified that he had been Defendant’s nei ghbor
at one point and that he had worked for Sun Gymbriefly in 1994.

(T. 10440-10449) G ay stated that he contacted Defendant in |ate
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April 1995, and asked for his help in finding a job. Defendant
offered to pay him to find someone to test a dart gun on.
(T.10449-54) Around May 23 or 24, 1995, Defendant asked Gray to
hel p hi m di spose of a Lanborghini; however, when the tow truck
driver would not | et Doorbal and Defendant take the towtruck to
t he warehouse al one, Gray was told the job was off. (T. 10454-
58)

Franklin Higgs testified that he was in jail w th Doorba
in June 1995. (T. 10795-99) He testified that he overheard
Door bal say that his crime was supposed to be the perfect crine

and that he was the one that “cut the bodies up with a chain
saw’ (T. 10801) Additionally, H ggs saw Doorbal denonstrate what
Door bal described as the nost effective choke hold. (T. 10803)

Dr. Alan Herron, a veterinarian, testified that xyl azine,
which is sold under the nane Rompun, is an animl tranquilizer.
(T. 10870-79) Injection of Ronpun is acconpanied by a burning
sensation. (T. 10880) Ronpun slows respiration and heart rates
and causes salivation and vomting. (T.10880-81) Herron opined
that the presence of Rompun in Griga’s brain and |iver tissues
indicated that he was alive at the time he was injected.
(T.10882-83) The level of Ronmpun in Furton’s tissues was enough
to kill several horses. (T.10883-90) There are no clinical uses

for Rompun in humans. (T.10876-78)

Del gado testified that he |leased a Mercedes for Defendant
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to use and that Doorbal took over the |ease on his 300zX. (T.
11046) Doorbal, Defendant and Del gado were all living off the
noney they had gotten from Schiller. (T. 11049)

The bl ood on the itens recovered from Def endant’ s apart nent
were mat ched through DNA testing to Griga. (T. 11547-54) Based
on an ant hr opol ogi cal exam nation of the bone, Dr. Tony Fal setti
determ ned that Furton’s right hand had been renoved with a
chain saw and her right foot had been renmoved with a
hatchet. (T. 11556-84) Griga’s skull showed signs of blunt force
trauma inflicted at or near the tine of death. (T. 12585-86)
Griga s hands and feet had al so been renoved with a hatchet. (T.
12586-91) Both heads had been removed with the hatchet. (T.
11591)

Dr. Roger Mttleman, a forensic pathol ogist, testified that
he received the drunms containing the torsos of Furton and Gri ga.
(T. 11639-43, 11650-51) As soon as the torsos were renmpoved from
the drums, they began to deconpose rapidly. (T.11644, 11651)
Breast inplants and an 1UD were found in Furton's body, which
were traced to her medical records. (T.11646-49) X-rays of
Giga’s torso were also matched to his nedical records. (T.
11652-57) Furton and Griga’'s torsos showed no signs of trauma
other than the dismenbernent and no evidence of a cause of
death. (T. 11649, 11658)

Mttleman also received the buckets containing the heads,
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hands and feet. (T. 11658-59) The face and jaw had been renopved
from Furton’s skull, it had been in a corrosive agent, only
fragnents of teeth remained and the brain was deconposed. (T.
11659-64) The face had al so been renoved fromGiga s skull, and
there was evidence of blunt force trauma to the top of the
skull. (T. 11664-65) The trauma coul d have been fatal and woul d
have caused bl eedi ng, that could have been fatal independently.
(T. 11666) The fingertips had been renoved from the hands. (T.
11668-69)

Xyl azi ne was found in the livers, kidneys and brains of both
bodies. (T. 11669-72) Xylazine suppresses respiration, heart
rate and bl ood pressure in humans and has no nedical use for
humans. (T. 11670) The | evel of xylazine in Furton’s body woul d
have been fatal, and Giga may al so have died fromxyl azine. (T.
11671-73) Because the xyl azine was distributed throughout their
body tissues, both Giga and Furton were alive when they were
given the drug. (T. 11672-73)

Because of the condition of the bodies, Mttleman determ ned
that the manner of death was homcide but was unable to
determ ne definitively the cause of death for either victim (T.
11673-77) However, Furton probably died from asphyxia either
from an overdose of xylazine or strangulation, and Giiga
probably died from asphyxia from an overdose of xylazine or

strangul ation, the effects of the blunt force trauma to his
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head, exsangui nation fromthe wound to his head or a conbi nati on
of these factors. Id.

After deliberating, the jury found Defendant guilty as
charged on all counts. (T. 127030-35) The trial court
adj udi cat ed Def endant in accordance with the verdict. (T. 12743-
44)

During the penalty phase, the State presented victimi npact
testinmony only. (T. 12958-92) Defendant presented the testinmony
of his nother, Carnen Lugo, who stated that Defendant’s father
once threw a bowl of cold spaghetti at Defendant and on a
separate occasion beat Defendant with a hanger, and Santiago
Cervacio, a friend of Defendant’s. (T.13008-09, 13023, 13045-55)
Additionally, Ms. Lugo testified that Defendant’s father was
al coholic before being forced to stop drinking due to diabetes.
(T. 13019-23) Ms. Lugo also testified that Defendant raised
four abandoned children of his ex-wife's sister, who had di ed of
Al DS. (T. 13015) Although Defendant divorced Torres, he renai ned
supportive and loving toward her sister’s children. (T. 13016-
17) Cervacio reiterated that Defendant had been kind and | ovi ng
father toward his four adopted children, as well as the two
children he had with his second wife. (T. 13049-50, 13053-54)
Cervacio also testified that he had observed Defendant to have
a passive personality and had never seen Defendant conmmt a

viol ent act agai nst sonmeone. (T. 13048) Ms. Lugo and Cervacio
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bot h averred t hat Defendant was a | oving and dutiful son to both
his parents and would often get nedicine for his father. (T.
13055, 13037, 13027)

After deliberating, the jury recommended that the trial
court inpose a death sentence for each nmurder by a vote of
el even to one. (T. 13173-74) The trial court found 5 aggravators
applicable to both nurders: prior violent felonies, including
the contenporaneous nurder of the other victim and the
ki dnapi ng, robbery and attenpted nurder of Schiller; during the
course of a kidnaping; avoid arrest; for pecuniary gain; and
CCP. (R 5552-61) The trial court also found the heinous,
atrocious and cruel (HAC) aggravator applicable to the Furton
murder. (R 5561-63) The trial court accorded great weight to
each of the aggravators. Id.

The trial court found no statutory mtigators, and
consi dered Defendant’s proposed four non-statutory mtigators,
as well as three other mtigators sua sponte. (T. 5565-69) The
trial court rejected Defendant’s contentions that he was not the
“hands-on killer,” and that he could help others if inprisoned
by teaching i nmates conputer skills. (R 5567) The trial court
gave little weight to: Defendant “was not a totally imora

person;” Defendant’s execution will have a negative inpact upon
his fam |ly; Defendant exhibited appropriate courtroom behavi or;

and the fact that Defendant’s mandatory sentence would be life
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in prison without the possibility of parole or the danger of
Def endant comm tting other violent acts in society. (R 5566-69)
Additionally, the trial <court gave very little weight to
Def endant’s contention that he assisted police in |ocating the
victim s bodies. (R 5568)
The trial court also sentenced Defendant to: 30 years
i nprisonment for the conspiracy to conmit RICO RICO arson and
extortion, life inmprisonment for the Kkidnaping and attenpted
first degree nmurder; life inprisonnment with a 3 year m ninmum
mandat ory provision for the arnmed robbery and arned ki dnapi ng;
15 years inprisonnent for the burglary, grand theft, each count
of noney | aundering and conspiracy to conmmt a felony; 5 years
i nprisonment for the attenpted extortion, each grand theft auto,
each count of forgery and uttering a forged instrunent,
possessi on of renmpved identification plate. (R 5571-72) All of
t he sentences were to be served consecutively. (R 5573) This
appeal follows.
SUMMARY OF THE ARGUMENT
Trial court did not abuse its discretion to refusing to
sever counts because the crinmes charged were connected acts and
part of an organi zed scheme of crimnal activity. Trial court
properly deni ed Defendant’s notion for judgnent of acquittal on
Def endant’ s RI CO charges because the State presented sufficient

evidence to prove Defendant was the |eader in an ongoing
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organi zation that operated as a wunit for a conmmon goal.
Prosecutor’s opening statenent was an accurate reflection of the
evi dence expected and actually presented at trial. Defendant was
not prejudiced by the use of dual juries because Doorbal nerely
adduced evi dence on cross-exam nation cunul ative to that already
presented by the State. Trial court did not abuse its discretion
by admtting Defendant’s federal conviction and probation, as
payment of his probationary restitution related to the noney
| aundering counts. Trial court did not abuse its discretion by
excl udi ng evidence that Torres appeared at the State Attorney’s
Ofice with a lawer, as Torres was never charged with any
crimes related to the instant case. Defendant’s notion for new
trial was properly denied because Defendant was aware of
Schiller’s alleged involvenent in Medicare fraud prior to trial
and thus, such was not newly discovered evidence. Defendant’s
argunments related to the State’'s guilt phase closing were
unpreserved and neritless, as the State’s coments were fair
reflection of the evidence presented at trial. Defendant’s claim
of curmulative error is without nerit when alleged cunulative
errors are either procedurally barred or neritless. Defendant’s
arguments related to the State’'s penalty phase closing were
unpreserved and neritless, as the State’'s coments were fair
reflection of the evidence presented at trial. Defendant’s

sentence 1is proportionate in light of the overwhel m ng
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aggravators and |l ack of mtigators in his case relative to other
cases in which the death penalty was upheld. Defendant’s
sentencing order was supported by conpetent, substanti al
evi dence and properly considered all mtigators and aggravators
in his case. Trial court abused no discretion in ordering all of
Defendant’s ternms and mninmun/ mandatory terns to run
consecutively because the ternms related to separate crim nal
of fenses. Trial court properly deviated from the sentencing
guidelines on the basis of the unscored capital conviction.
Defendant’s claim that ~capital puni shment as presently
adm ni stered i s unconstitutional is nmeritless and has repeatedly
been refuted by this Court.
ARGUVMENT

THE TRIAL COURT DI D NOTI. ABUSE | TS DI SCRETION IN

REFUSI NG TO SEVER COUNTS WHERE THE CRI MES CHARGED WERE

CONNECTED ACTS AND PART OF AN ORGANI ZED SCHEME OF

CRI M NAL ACTIVITY.

Def endant argues that he was deprived of a fair trial by the
trial court’'s failure to sever the hom cide counts from the
counts related to Schiller’s abduction. Defendant contends the
crimes were separate crimnal acts and entirely independent.
However, this issue is neritless as all of Defendant’s crinmes
were part of an ongoi ng racketeering enterprise.

“The decision to grant or deny a severance is within the

sound di scretion of the trial court.” Doms v. State, 755 So. 2d

683, 685 (Fla. 4th DCA 1999); see al so Fotopoulos v. State, 608
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So. 2d 784, 790 (Fla. 1992); Crossley v. State, 596 So. 2d 447,
450 (Fla. 1992); Bateson v. State, 761 So. 2d 1165, 1169 (Fl a.
4t h DCA 2000). The trial court’s denial of Defendant’s notion to
sever in the instant case was not an abuse of discretion where
the offenses were connected acts within an ongoing crimnal
scheme. Where the RICO count is properly pled, the court does
not err in denying severance of the predicate acts. Shinmek v.
State, 610 So. 2d 632 (Fla. 1st DCA 1992); Fotopoulos v. State,
608 So. 2d at 790.

A RICO violation generally requires separate offenses: the
conm ssion of the predicate offenses, and the defendant’s
participation in a pattern of crimnal activity. Bejerano v.
State, 760 So. 2d 218 (Fla. 5th DCA 2000); Vickery v. State, 539
So. 2d 499 (Fla. 1st DCA 1989), rev. denied 549 So. 2d 1014
(Fla. 1989) Contrary to Defendant’s assertion, there is no
requirenent that the predicate acts be identical. Rather,
Section 895.02(4), Florida Statutes, requires only that there be
“simlar intents, results, acconplices, victinms, or nethods of
comm ssion.” The evidence at trial established that Defendant
plotted an ongoing schene and organized a crew of crimnal
| ackeys to attempt to abduct wealthy victins, extort their
assets, and then nurder the victins to avoid detection.
Def endant, Doorbal, Mese, and Del gado were the core players in

bot h ki dnapi ng and extortion plots, with a cast of rotating,
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secondary characters. In fact, the three plotted well in advance
of both cases, how they would affect the abduction of their
victims. (T. 11061-66, 8180-86) Both abductions were for the
express purpose of obtaining the assets of the victins.
(T.10978, 11066) In both cases, Defendant intended the eventual
death of his victins to avoid arrest. (T. 11066, 11014, 8253) As
all the victinm were successive targets of Defendant’s ongoing
and continuous crim nal operation, evidence of both the Schiller
case and the Grigal/ Furton case were rel evant to Defendant’s Rl CO
charges. Consequently, severance of the crinmes was precluded by
the State’s obligation to present evidence of the chain of
successive targets to establish Defendant had an ongoing
crimnal organization within the mnmeaning of the Racketeer
| nfl uence and Corrupt Organi zation Act [RICQ.

Def endant relies upon several cases in support of his
argunment that the trial court should have severed the Schiller
counts fromthe Giga/ Furton counts, all but one of which do not
i nvol ve a RI CO prosecution. Mreover, the single case involving
a RI CO prosecution cited by Defendant, Fudge v. State, 645 So. 2d
23 (Fla. 2nd 1994), is clearly distinguishable fromthe instant
case. In Fudge, the defendant was charged with a 47 charges
arising from a rash of autonobile highjackings and hone

i nvasi ons. The defendant in Fudge was charged wi th various

crimnal offenses including RICO After the jury deadl ocked on
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26 counts and found the defendant not guilty in 7 counts, the
trial court granted a directed verdict of acquittal as to the
racketeering charge. “She also granted a notion to sever, and,
decl aring that M. Fudge did not receive a fair trial due to the
joinder of all of the unrelated incidents, granted a newtrial.”
Fudge, 645 So.2d at 24. Here, Defendant was found guilty of all
46 counts, as charged in the indictment. (T. 12730-35) As noted
by the trial court at the close of the evidence, Defendant’s
motive and plan to abduct not only Giga, Furton and Schiller
but al so Lee, Defendant’s woul d-be victim were all related and
a part of a pattern of crimnal activity. (T. 11746-50) Unli ke
Fudge, the Giga/Furton case and Schiller case were not
unrel ated incidents but rather part of an ongoing scheme of
mur der ous extortion.

Furthernore, severance of properly joined counts is not
necessary to pronote the fair determ nation of defendants’ guilt
where even in separate trials evidence of each offense would be
adm ssible in the other to show common schene, notive, as well
as the entire context out of which the crimnal action occurred.
Fot opoul os v. State, 608 So. 2d 784 (Fla. 1992). Here, the
Schiller crimes and the Griga/Furton crimes were very nearly
identical in several respects. Both <crines involved the
ki dnapi ng of wealthy victinms after stalking them Schiller was

held in a warehouse for a nonth and his property extorted from
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him Clearly, Defendant intended Schiller die when Schiller was
made to consume al cohol, placed in a car which was set afire,
and then run over twi ce by Defendant’s getaway car. (T. 8247-49)
Simlarly, Giga and Furton were kidnaped, and a warehouse had
been rented to hold themwhile their property was extorted. The
plan called for themto be killed and their bodi es di sposed of
thereafter. Gven the simlarities in the crimes commtted, the
trial court did not abuse its discretion in refusing to sever
t he counts.
1.

THE TRI AL COURT PROPERLY DENI ED DEFENDANT’ S MOTI ON FOR

JUDGVENT OF ACQUI TTAL ON THE RACKETEERI NG COUNT.

It is well settled in Florida that generally appellate
courts do not retry cases or re-evaluate testinony and evi dence
submtted to a jury. See Tibbs v. State, 397 So.2d 1120, 1123
(Fla. 1981), aff’'d 457 U.S. 31 (1982).2

Def endant erroneously <contends that the trial court
i mproperly denied his motion for judgnent of acquittal on his
RI CO counts. However, Defendant overlooks the overwhel m ng

evidence adduced at trial that he directed an ongoing

2 Rat her, the standard of review for the denial of a
motion for judgnent of acquittal is whether the verdict is
supported by substantial, conpetent evidence. See Crunmp V.

State, 622 So. 2d 963, 971 (Fla. 1993) And where there is
substantial, conpetent evidence to support the verdict, the
appellate court will not reverse a judgnent based upon a verdict
returned by the jury. Heiney v. State, 447 So.2d 210, 212 (Fla.
1984)(citing Rose v. State, 425 So.2d 521 (Fla. 1982)).
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organi zation of mercenaries to plot the serial abduction and

mur der of

State, 765 So. 2d 39, 45 (Fla. 2000), this Court held:

In the i nstant case,

weal thy victims for financial spoils.® In G oss v.

that in order to prove an enterprise, the
State need only establish two el enments: the
an ongoi ng organi zation, formal or informal,
with a common purpose of engaging in a
course of conduct, which (2) functions as a
continuing unit.

anpl e evi dence was presented t hat Def endant

organi zed and directed a crew of thugs to carry out his crim nal

schenes.

Gym i ncl udi ng: Del gado, Sanchez, Gray, Doorbal, Pierre,
Pace and Mese. (T. 6631, 10964, 10965-66, 10443-51, 7952,

82) Pierre recalled the organi zati on of

| ndeed,

i nvol venent with the Schill er abducti on:

The structure was nore mlitary, okay. You
had Jorge Del gado, he was the intelligence.
He was the one that was giving all the
information that we needed to go in and
conduct the abduction. And then you had
[ Def endant], who was, nore or |less, the
general. And he was the one that was
explaining and making all the plans and
runni ng everything. And then you had Noel
Door bal . He was there as the nuscle, |I would
say. Second in command. And then you had
mysel f and Weekes. We were —- You know, we
were at the low end of the totem pole,
actual ly.

3
“unl awf ul

Section 895.03(3), Florida Statutes (1997),

he recruited the menbers of his posse from Sun

Weekes,

makes

for any person enployed by, or associated wth,
enterprise to conduct or participate, directly or indirectly |,
in such enterprise through a pattern of racketeering activity or
the collection of an unlawful debt.”
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(T. 8182)

| ndeed, each nenber’s share in the Schiller spoils adhered to
this hierarchy; Pierre, who did not participate in the kidnaping
but guarded Schiller at the warehouse, received $45,000.00
Weekes, who assisted in the kidnaping and al so guarded Schiller
recei ved $110, 000. 00, whil e Del gado, who provi ded Def endant with
the “intelligence information,” received $141, 000. 00. (T. 8260,
8963)

The group routinely di scussed howthey would carry out their
plan to abduct a prospective victim Delgado and Pierre both
testified to extensive reconnai ssance perfornmed to determ ne
Schiller’s schedule, as well as elaborate planning for the
abduction and several failed attenpts before +the final
successful kidnaping of Schiller. (T. 8148-88, 8191, 8207-17,
10984) Additionally, Defendant and his crew hashed out a sim | ar
pl ot to kidnap, rob, and then kill Lee. (T. 11053-54) Defendant
recrui ted Petrescu and Doorbal to conduct surveillance of Lee’s
home and Del gado assisted in surveillance, as well. (T. 9689-90,
11054) Simlarly, the Gigal/Furton abduction was al so planned
and di scussed at length. (T.11058). As Delgado testified, the
cl ear and unanbi guous purpose of the Schiller abduction, the
failed Lee abduction, and the Giga/ Furton abduction was to
steal the victins’ financial assets for Defendant and his co-

horts’ personal gain. (T. 11054, 11058)
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Def endant’s group jointly purchased the supplies necessary
for the successful conpletion of all the steps in their bl ood-
thirsty enterprise. In preparation for Schiller’s abduction, the
group went to the Spy shop and obtained handcuffs, walkie
tal ki es, and stun guns. (T. 8193-94) Prior to one of the first
unfruitful attenpts to abduct Griga and Furton, Defendant and
Door bal stopped off at the supermarket to pick up duct tape en
route to neet with the victins under the auspices of a business
appointnment. (T. 9739-50) After the eventual nurders of Giga
and Furton, Defendant and Doorbal went to the Home Depot to
stock up on all the tools required to dispose of the bodies and
render them wunidentifiable so that Defendant could avoid
prosecution. (T. 111109-51) As Defendant and his co-defendants
di scussed and planned their attacks well in advance of the
crimes and jointly procured the necessary tools to conplete the
perfect crime, a “jury could reasonably conclude that his
associ ates shared the requisite common purpose of an ongoing
organi zation.” See Gross v. State, 765 So. 2d 39, 47 (Fla.
2000) (hol di ng t hat def endant s’ di scussi on and advance
coordi nation of their crimes and procurenent of itenms necessary
to conmplete their crime, including uniforms, was properly
considered by jury in concluding that the defendants shared
“requi site common purpose of an ongoi ng organi zation”).

Li kewi se, the State established the second continuity
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el ement required to prove enterprise by presenting evidence t hat
Def endant and his associates utilized a pattern of roles to
carry out their crimes. As described by Pierre, Defendant was
the ring-leader of the organization, directing and supervising
the crimnal activities. “[He was the one that was expl aining
and making all the plans and running everything.” (T. 8182)
Del gado also testified that Defendant’s role was to “instruct
everybody what to do and be involved in basically everything
that dealt with kidnaping.” (T. 10987) Del gado further testified
that, in addition to originating the plot to kidnap Schiller,
Def endant devised the plans involving Lee, Giga and Furton

(10978, 11054, 11058) As this Court ruled in Goss, sufficient
evidence of the continuity elenment exists where “an unchangi ng
pattern of roles is necessary and utilized to carry out the
predi cate acts of racketeering.” 1d. at 46.

Def endant al so argues that the State failed to prove RICO
because no evi dence existed that Defendant’s organi zati on posed
a threat of continuing its grizzly shake-downs; however
Defendant’s conclusion is <clearly refuted by the record.
Del gado, Petrescu and Gray all testified that Defendant intended
to carry out the abduction of Lee, after he kidnaped Schiller
and prior to coming up with his plan for the abduction and
murder of Griga and Furton. (T. 11054, 10452-53, 9689-92)

Clearly, common sense dictates that Defendant’s abduction and

65



murder schenmes ceased only because of his arrest in the
Grigal Furton case.?

Finally, Defendant contends Defendant’s RICO conviction
shoul d be reversed because his crimnal activity only spanned
six nmonths. However, crimnal conduct need not persist for a
| engt hy period of time. Indeed, a six-nonths period was held to
be sufficient in State v. Lucas, 600 So. 2d 1093 (Fla. 1992), as
was a four-nonth schene in Harvey v. State, 617 So. 2d 1144
(Fla. 1st DCA 1993).

Thus, the trial court properly deni ed Def endant’s notion for
judgnment of acquittal, as the State presented anple evidence
t hat he directed an ongoi ng organi zati on that planned the seri al
abduction and nurder of wealthy victins for pecuniary gain.

Il

THE PROSECUTOR S OPENI NG STATEMENT WAS AN ACCURATE

REFLECTI ON OF THE EVI DENCE EXPECTED AT TRI AL AND

DEFENDANT’ S OBJECTI ONS WERE NOT PRESERVED.

Def endant contends that he was denied a fair trial due to
11 all egedly inproper comments by the prosecutor during opening
statenment. Defendant argues generally that the comments were
i nproperly argunentative, discredited the defense, attacked

Def endant’s character, and expressed personal views and

opi nions. However, this issue is unpreserved and neritless.

4 The | ack of a threat of continuity cannot be asserted
merely by showing a fortuitous interruption of that activity
such as by an arrest. See State v. Lucas, 600 So. 2d 1093 (Fl a.

1992) .
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In order to preserve an issue regarding a coment in
opening, it is necessary to object at the tinme the comment is
made. See Kelvin v. State, 610 So. 2d 1359, 1365 (Fla. 1st DCA
1992); Jones v. State, 411 So. 2d 165 (Fla. 1982); San Martin v.
State, 717 So. 2d 462 (Fla. 1998). Here, Defendant did not

object to any of the comments about which he conplains. As such,
this issue is unpreserved. Moreover, the prosecutor’s opening
statenent was a fair and accurate portrayal of the evidence
eventual |y presented. As such, the trial court did not abuse its
di scretion in permtting the coments.?®

The gravanmen of Defendant’s conplaints is that the State
characterized the brutal nature of the crinmes against Schiller,
Griga and Furton, the organization with which these crinmes were
commtted and the purpose behind the crinmes. However, this was
preci sely the evidence the State i ntended to, and did, adduce at
trial.

The evidence presented at trial established that Defendant
scoped out sufficiently wealthy victins for the express purpose
of kidnaping them to divest them of all their assets. (T.
11066, 10452-53, 9689-92, 1053-54) Furthernore, Defendant’s

met hod of extorting the nmoney from his victins was physical

5 The trial court has discretion in controlling opening
statenments. Fernandez v. State, 730 So. 2d 277, 281 (Fla.
1999) (concluding that the trial court has discretion in
controlling opening statenents, and appellate courts wll not
interfere unl ess an abuse of discretion is shown.)
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torture. Schiller was nanacled, shocked with a taser gun,
beaten, denied the use of the toilet for several weeks, and
subj ected to Russi an Roul ette whil e Def endant forced Schiller to
di scl ose a conplete list of his financial assets. (T. 6656-57,
6659- 60, 6659-60, 8224-25, 6674) Although Giga was accidently
killed before Defendant could torture himand force himto turn
over his assets, Furton was bound by her wists and feet with a
hood over her face and injected with horse tranquilizer while
she screaned out for Giga and Defendant interrogated her. (T.
11067-68, 11068-69, 11073). Simlarly, Defendant and his co-
def endants attenpted to cover up their abduction and nurders by
di sposing of the wvictinms: Schiller via an orchestrated car
accident and fire, and Griga/ Furton via di snembernent, deposit
into tin drums, and finally dunmping in Alligator Alley. (T.
8248-49, 11127-28, 10483-90) Just as the prosecutor indicated,
Def endant attenpted to hide the evidence of his crinmes. Wile
Def endant may have preferred that the State presented a
sanitized version of the facts of his case, the “State is
entitled to present its version of the facts in its opening
statement.” See Rhodes v. State, 638 So. 2d 920, 925 (Fla.
1994) .

The evi dence al so showed that Defendant and his associ ates
did continuously hunt for potential victinms for their kidnaping

and extortion ring. Several nonths prior to the Gigal/Furton
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mur der s, Defendant had perforned reconnai ssance on Schiller and
Lee and plotted the abduction of those victinms for the sanme
purpose. (T. 9689-90, 11054, 11066, 10452-53, 9689-92, 1053-54)
Evi dence was presented that the gym was | osing noney when the
crimes began. (T. 5105, 7539, 8716, 8716-17, 8172). Defendant
did solicit his hirelings fromthe gym (T. 8162, 8175, 8275-76)
As such, The prosecutor’s conmment was a fair portrayal of the
State’s version of the facts. Rhodes v. State, 638 So. 2d 920,
925 (Fla. 1994); Killings v. State, 583 So. 2d 732 (Fla. 1st DCA
1991).

Even if any of the comments could be considered to be
erroneous, any error was harnl ess. State v. Di Guilio, 491 So. 2d
1129 (Fla. 1986). The comrents were brief in the context of this
matter, which took approximately 5 nonths to try and produced a
record in excess of 20,000 pages. The jury heard anple evidence
of how Def endant and his cohorts plotted their crimes, recruited
assi stants, stal ked their victins, kidnaped them tortured them
took their property and finally killed and tried to kill them
Under these circunstances, it cannot be said that a few brief
comments in opening statenment contributed to the verdict, and

any error was harnl ess.

| V.
DEFENDANT WAS NOT PREJUDI CED BY THE USE OF DUAL JURI ES
DURING THE TRIAL OF HI'S AND CO DEFENDANT DOORBAL’ S
CASES.

Whet her to sever co-defendants or inplenment dual juries to
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concurrently hear but separately deliberate their cases is
within the trial court’s discretion. See McCray v. State, 416
So. 2d 804 (Fla. 1992); see also Velez v. State, 596 So. 2d 1197
(Fla. 1992). Reversal for failure to sever is required only
where joint trial of defendants rendered the jury incapable of
i ndependent |y eval uati ng evidence agai nst each defendant. U S.
v. Hernandez, 921 F. 2d 1569 (11th Cir. 1991). Further,
Def endant nust show specific and conpelling prejudice to justify
reversal for a trial court’s denial of severance. U S. v.
LaChance, 817 F. 2d 1491 (11th Cir. 1987). Here, the trial court
did not abuse its discretion to have Defendant’s case heard
separately but concurrently to Doorbal’s case and no prejudice
accrued to Defendant.

The State presented extensive evidence that Defendant was
the l|eader of the kidnaping ring. Pierre testified that
Def endant was the |eader who ran everything and Doorbal was
merely the nmuscle in the organization. (T. 8180-82) Likew se,
Del gado testified that Defendant originated the idea to kidnap
Schiller. (T. 10975-78) The State also adduced substanti al
evi dence that Defendant and Doorbal were friends. (T. 5092-94)
Def endant clainms that he was prejudiced by Doorbal’ s attorney
eliciting on cross-exam nation that Defendant and Doorbal were
friends and that Defendant was the |eader; however, such

evi dence was nerely cunul ative to that al ready presented by the
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State on direct. Moreover, although Defendant did join in a
nmotion for separate juries, he did not object to the myority of
guestions posed by Doorbal’s attorney to which he cites in his
Initial brief.

Def endant cont ends he was prejudi ced by Doorbal’s attorney
eliciting from Atilla Wiland that Defendant initiated the
conversation with Griga during the neeting; however, Defendant
did not object to the cross-exam nation and this informtion was
presented in the direct exam nation of this witness. (T. 5054).
Simlarly, Defendant conplains that Doorbal’s attorney cross-
exam ned Beatrice Weiland concerning Doorbal’s friendship with
Def endant and the fact that Defendant had hel ped Doorbal *“get
everything he had,” but both of these facts were al so presented
in direct examnation. (T. 5092, 5094) Defendant al so contends
it was prejudicial that Doorbal questioned Det. Deegan whet her
she believed Defendant, Delgado, and Ol ando Caceres to have
mast er m nded t he ki dnaping of Schiller; however, as previously
addressed, the State had already presented substantial evidence
to the fact that Defendant had originated and participated in
the plot. Additionally, Defendant did not object to Doorbal’s
guestion to Det. Deegan. (T. 5236) Defendant also objects to
Door bal *s cross-exam nation of Det. Hol man, Det. Hoadl ey, Det.
Her nandez, and Sgt. Santos regarding the discovery of evidence

which incrimnated Defendant; however, all the information
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gleaned from their cross-exam nation by Doorbal had been
presented by the State in direct. Further, Defendant did not
obj ect to Doorbal’s questioning of these witnesses. (T. 5236,
5669- 70, 5673-75, 5764-65) In fact, Defendant did not object to
the great mmjority of questions asked by Doorbal in cross-
exam nation. Further, the letters incrimnating Defendant that
the judge read to the jury and to which Def endant objected were
presented by the State, not Doorbal. (T. 6895) Doorbal’s
attorney only acquiesced to the manner in which the trial court
decided to publish themto the jury. Id. As the trial court had
deenmed the | etters adm ssi ble, no prejudice accrued to Def endant
by Doorbal’s mere agreenment with howthe [ etters were published.

Def endant al so conpl ai ns about Doorbal’s cross-exam nation
of the State’s civilian wi tnesses, including Del gado, Pierre,
and Gray. Primarily Defendant alleges he was prejudiced by the
fact that through Doorbal’s cross-exam nati on of such w tnesses,
Door bal established that Defendant was the | eader of the group.
Agai n, Defendant did not object to nmobst of the questions at
trial. Mreover, the State had al ready presented evidence that
Def endant was the | eader and friends with Doorbal and the other
co-defendants. Indeed, the State’'s theory of the case was that
Def endant was the |eader of the organization with each co-
defendant willfully perform ng his own functi on and each equal |y

cul pable. As this information was presented to the jury through
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the State’'s direct exam nation and at nost Doorbal elicited
cunmul ative testinony unfavorable to Defendant, Defendant cannot
establish specific and conpelling evidence that he was
prejudi ced. “The fact that the defendant m ght have a better
chance of acquittal or a strategic advantage if tried separately
does not establish the right to a severance.” MCray v. State,
416 So. 2d 804 (Fla. 1992)(affirm ng denial of severance where
co-defendants made no confessions incrimnating the other and
the evidence was not so confusing as to render the jury
i ncapabl e of applying it to the conduct of each individual
def endant).
V.

THE TRIAL COURT DID NOT ABUSE I TS DI SCRETI ON BY

ADM TTI NG EVI DENCE RELATED TO DEFENDANT’ S FEDERAL

CONVI CTI ON AND PROBATI ON.

Def endant clains the trial court abused its discretion by
permtting the State to introduce evidence related to his
federal conviction and probation for fraud.® As Defendant
satisfied hi s probati onary restitution with noney
nm sappropriated from the Schiller kidnaping, the evidence was
rel evant to Defendant’ s noney | aunderi ng and RI CO charges. Thus,

the trial court properly admtted the evidence, determ ning the

probative value of the evidence outweighed the prejudicial

6 The adm ssibility of evidence is within the sound
di scretion of the trial court and will not be reversed unl ess
there has been a clear abuse of discretion. Ray v. State, 755
So. 2d 604, 610 (Fla. 2000).
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i npact .’

Here, the testinony related to Defendant’'s federal and
conviction was relevant to establish Mese' s connection wth
Def endant’ s extortion and nmoney |aundering organization. Mese
paid of f the bal ance of Defendant’s restitution obligation with
a check in the amunt of nearly $70,000 (T. 9175-80). While Mese
claimed this nmoney was paynment for a conputer program he was
buying from Defendant, in reality the noney was the proceeds
from the Schiller kidnaping that Mese had | aundered through
Mese’ s various escrow and ot her accounts. (T. 8902-13, 8924-31,
9373). As this evidence was not presented to establish
Def endant’s propensity to commt fraud but to establish the
interrelated function of Mese's financial accounts wth
Def endant’ s RI CO operations, the evidence was properly adm tted.
See Bryan v. State, 533 So. 2d 744, 747 (Fla. 1988). Although
Def endant conplains that the jury was not instructed on
collateral crime evidence, he did not request such instruction
at trial (T. 11975-12042) and thus waived any issue with regard
to such instruction.

Even if the adm ssion of this evidence was error, it was

harm ess. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The

! Whet her t he probative value of evi dence IS
substantially outweighed by its prejudicial inpact is reviewed
for abuse of discretion. Rodriguez v. State, 753 So. 2d 29, 42
(Fla. 2000)
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testimony about which Defendant conplains was brief, in
conparison to nearly 14,000 pages of transcript. Moreover, the
State presented testinony regardi ng Def endant’ s participationin
the planning of the Schiller kidnaping, the attenpt to kidnap
Lee and the Grigal/ Furton nurders, eyew tness testinony regarding
Def endant’ s i nvol venent in the Schiller kidnaping, evidence that
he was in possession of Schiller’s property thereafter, and
eyewitness testinmony and physical evidence regarding his
participation in the disposal of Giga and Furton’s bodies.
G ven the brevity of the testinony about which Defendant
conplains and the wealth of evidence against him any error in
the adm ssion of this testinmony cannot be said to have affected
the verdicts and was, therefore, harmess. State v. Di CGuilio,
491 So. 2d 1129 (Fla. 1986).
VI .

TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON BY EXCLUDI NG

EVI DENCE THAT DEFENDANT' S EX-W FE APPEARED AT THE

STATE ATTORNEY' S OFFI CE W TH HER LAWER.

Def endant all eges that the trial court inproperly prohibited
him from questioning Lillian Torres, Defendant’s ex-wfe,
concerning the fact that she brought her Iawer with her to the
State Attorney’s Office with her lawer. This claimis wholly
without nmerit. The only area of inquiry that Defendant was
prohi bited from exploring was the fact that Torres’ attorney

acconmpanied her to the State Attorney’'s O fice. (T. 7570)

Torres’ right to an attorney is guaranteed by the 5th and 6th
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anendnments of the U S. Constitution, and Defendant may not
infringe on such rights by inplying her solicitation of a | awyer
was inproper or indicative of wong doing. The trial court
permtted, and Defendant conducted, extensive cross-exan nation
of Torres regarding the fact that she was subpoenaed to appear
at the State Attorney’'s Ofice to give a statenment concerning
her know edge of events related to Defendant’s charges. (T.
7573) Other than perjury, if Torres had not testified
truthfully, she never faced the possibility of being charged
with any crinme. (T. 7564) No plea deal was ever discussed or
entered between Torres and the State, as no charges against
Torres were ever filed. (7567-73) Thus, Defendant was not
forbi dden to adduce evidence of any agreement Torres had with
the State coloring her credibility, as there was no agreenent.
Def endant sinply wished to inply culpability fromthe fact that
a |awer acconpanied her to her interview at the State
Attorney’s O fice.

Def endant’ s reliance upon Jean-Mary v. State, 678 So. 2d 928
(Fla. 3rd DCA 1996) is m splaced. In Jean-Mary, the defendant
was i nproperly denied the right to cross-examne a State witness
regarding her arrest for fraudulently obtaining title to an
aut onobil e and the fact that charges were filed against her for

that charge and recently nolle prosed. Id. Here, no charges were

ever filed against Torres, nor were the filing of any charges
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contenplated. (T. 7567-73) Here, Defendant was afforded the
opportunity to question Torres regarding her statenment to the
police and her signing of the docunments pertaining to
Def endant’s fraudul ent transfer of Schiller’s assets. (T. 7573-
74) Defendant was only prohibited from questioning her about
having an attorney and fromm sl eading the jury about the effect
of being subpoenaed. Thus, Jean-Mary is inapplicable and the
trial court did not abuse its discretion.
VII.

THE TRI AL COURT PROPERLY DENI ED DEFENDANT’' S MOTI ON FOR

NEW TRI AL.

Def endant contends that the trial court failed to grant his
motion for new trial based on alleged Brady violations
pertaining to Schiller’s federal indictnment and a crimnal
i nvestigation of the medical exam ner. At the outset, it should
be noted that Defendant’s Supplenental Mtion for New Trial
Based on New y Di scovered Evidence was filed on July 29, 1998.
A nmotion for newtrial nust be filed within ten (10) days of the
verdict. See Fla. R Crim P. 3.590. The Suppl enental Motion states
that the “newly discovered” evidence became known to the
Defendant on July 10 and July 14, 1998, but that the
Suppl enmrental Mtion was filed on July 30, 1998. Thus,

Def endant’s notion for newtrial was untinmely and therefore this

77



i ssue is procedurally barred.?

Moreover, the allegations are insufficient in |ight of the
record herein. The first portion of Defendant’s claim of newy
di scovered evidence pertains to the prosecution’s alleged
failure to disclose Schiller’s federal crimnal investigation
and pendi ng i ndi ctnment for a Medicare fraud schene. According to
t he Defendant he did not know prior to and during trial, that
there was a federal investigation of Schiller for Medicare
fraud. Schiller was indicted for Medicare fraud by the federal
governnment, after the trial but prior to entry of the sentence.
Def endant clains that the State failed to disclose that Schiller
was being investigated by the federal agents and that a federal
i ndi ct nent was bei ng sought. However, the pre-trial hearing on
Cct ober 23, 1997, clearly reflects that Defendant in fact knew
about the federal investigation of Schiller. (T. 1962-68)
Def endant’ s attorney, along with a nunber of other attorneys on
behal f of the co-defendants in this case, were present in court
when the court and the parties exhaustively addressed the

federal investigation and possibility of a federal indictnent,

8 Def endant filed a notice of appeal with this Court on
August 11, 1998, prior to obtaining a ruling on his Suppl enent al
Motion for New Trial. The State preserved this procedural bar in
its December 15, 1998 response to Defendant’s motion to this
Court toremand to circuit court and relinquish jurisdiction for
pur pose of evidentiary hearing and consi derati on of Defendant’s
nmotion for new trial
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and, that the court allowed Defendant to depose wi tnesses with
respect to said investigation. (T. 1964-66) After extensive
conversation regarding the co-defendants’ desire to conduct
di scovery regarding the Schiller Medicare fraud i ssue, the tri al
judge allowed Defendant to depose witnesses with respect to
rel evant aspects of the federal investigations. (T. 2001-02) The
record further reflects that w tness/co-defendant Del gado was,
in fact, deposed,® and stated that he was “involved with Marc
Schiller in a Medicare fraud scheme.” (T. 2676) The deposition
further reflects that Del gado was specifically asked whether the
nmotivation behind the kidnaping of Schiller was, in fact,
Schiller’s Medicare fraud scheme to which Del gado replied in the
affirmative. (T. 2678)

As seen above, it is abundantly clear that Defendant knew
that Schiller was alleged to have been involved in a Medicare
fraud schene that was being investigated by the federal
governnment, with a possibility of a federal indictnent. The fact
that a federal indictnment was in fact returned after trial thus
does not constitute newy discovered evidence. Additionally,
Def endant contends he was prejudiced by the trial court
prohibiting him from cross-exam ning wtnesses regarding the

issue of Schiller’s alleged Medicare fraud. This patently

° The Appell ant al so deposed M. Schiller.
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untrue. Delgado testified that the noney that he and Def endant
plotted to steal from Schiller was the proceeds fromSchiller’s
Medi care fraud. (T. 10976-80, 11307) Indeed, Pierre testified
t hat Defendant and his associates believed they had | ess of a
chance getting caught because Schiller and/or his famly would
not go to the police, as Schiller’s noney was illegitimte.
(T.8183) Furthernore, Defendant specifically cross-exam ned
Del gado regarding the allegation he could have curried favor
with the state by testifying in Defendant’s trial in exchange
for immunity for his participation in the Medicare fraud. (T.
11366) Addi tionally, Def endant Cross-exam ned Schiller
concerning the allegations of Medicare fraud. (T. 6949-53)
Al t hough Defendant contends that the trial court prohibited
gquestioning of Schiller about this issue, a review of the
portion of the record cited by Defendant reflects the tria
court merely sustained the State’'s objection because the
guestion called for speculation.(T. 6952-53) Thus, Defendant
cannot even make the requisite showing that he did not possess
the informati on concerning Schiller’s alleged Medicare fraud.
Def endant argues that although he had sone know edge of
Schiller’s all eged Medi care fraud, Schiller’s federal indictnment
after trial constitutes newy discovered evidence. However, an

indictnent is neither a finding, nor, proof of guilt. Defendant
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further argues that the State nust have known that Schiller was
going to be indicted federally and that the State’'s failure to
alert Defendant of such constitutes a wllful discovery
viol ation. However, this allegation of m sconduct on the part of
the State is wholly without nerit.® The State of Florida
certainly has no <control over the Federal Governnent’s
i nvestigations or indictnments.

Def endant also contends that the trial court erred by
failing to grant a new trial because Dr. Mttleman was
investigated by the State Attorney’s Office. The all egations do
not provide the timng or result of the investigation and thus
do not reflect that it had any bearing on the trial. Moreover,
contrary to Defendant’s assertions, Dr. Mttleman did not give
an opinion as to the victims’ causes of death. (T. 11682-85)
Rather, Dr. Mttleman conceded that he could not even
conclusively determ ne whether many of the injuries to the
bodi es occurred before or after death. (T. 11684) Although Dr.
Mttleman testified concerning the affects of Xylazine on the
victins, such testinony was nerely cunulative to Dr. Herron's
testimony. (T. 11672, 10870-80) Moreover, no one contested at

trial that Giga and Furton had been killed, rather the primry

10 The federal governnent is a sovereign entity. Heath v.
Al abama, 474 U. S. 82, 89 (1985) (“the States are separate
sovereigns with respect to the Federal Governnent”).
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issue at trial was which Defendant comm tted the nurder. Thus,
Def endant cannot establish he suffered any prejudice with regard
to Dr. Mttleman's testinony. As such, Defendant’s convictions
shoul d be affirnmed.

VITIT.

ANY ERROR | N COMMVENTS DURI NG THE STATE' S GUI LT PHASE

CLOSI NG ARGUMENT WAS NOT PRESERVED AND DOES NOT

REQUI RE REVERSAL.

Def endant contends that he was denied a fair trial due to
8 allegedly inproper comments by the prosecutor during closing
argunment. Defendant argues generally that the comments attacked
Def endant’ s character, expressed personal views and opinions,
attenpted to infl ane the passions of the jurors, and constituted
a “golden rule violation. However, the majority of comments were
not objected to and therefore unpreserved and the issues raised
meritless.

The first comment to whi ch Defendant objects, was nerely a
reflection upon the depth of Defendant’s avarice and the nearly
unf at homabl e | engt hs of col d, preneditated nurder he woul d reach
to satisfy it. (T. 14546) Defendant did not object to the
comment. |d. Mreover, the State s assessment of Defendant’s
notive was fair comrent on the evidence which established

Defendant’s crimes were born from his desire for personal

wealth. See Breedlove v. State, 413 So. 2d 1 (Fla. 1982). The
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next comment to which Defendant objects referenced the
continuing and serial aspect of Defendant’s targets pertaining
to Defendant’s RICO crinmes. (T. 12462) Again,

Def endant did not object to this comment. 1d. Nonethel ess, the
State was nerely enphasizing the continuing aspect of
Def endant’s crimnal enterprise. The evidence established that
Def endant had selected three separate sets of victins and gave
no indication his enterprise would have ceased but for his
arrest.

The third coment raised by Defendant on appeal, was the
State’s response to Defendant’s argunment in his closing that
Del gado testified he was involved in Medicare fraud wth
Schiller, and therefore Schiller was not a credi ble witness. (T.
12401-3) Accordingly, the State reiterated the focus of the
trial was the crinmes Defendant was charged with in the instant
case, and not allegations that Schiller commtted uncharged and
unrelated fraud. Simlarly, the fourth comment nerely revisited
Def endant’ s i npugni ng of Schiller for all eged Medi care fraud and
enphasi zed the inmmateriality of such allegations in the face of
the evidence that Defendant tortured Schiller to extort his
assets. (T. 12464-65). Again, Defendant did not object to this
comment. |d. Moreover, the recap of Schiller’s abduction and

torture is firmy supported by the evidence. Indeed, Schiller
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was put down on the floor, hands and feet bound, eyes taped, and
hel d hostage for four weeks until Defendant had secured the
rel ease of all Schiller’s assets. (T.6659-60, 6690-91, 8224-25)

Next, Defendant contends two golden rule violations nerit
reversal. However, Defendant objected to neither comment. (T.
12458, 12496) Regarding the first comment, Defendant cl ains that
t he prosecutor inserted her personal opinion regarding the guilt
of the Defendant. However, her comment nerely inplied that the
jurors knew who committed the crimes by the overwhel m ng
evi dence presented at trial, a conclusion supported by the
evidence. This coment is not fairly interpreted as the
prosecutor injecting her personal feelings regarding the
Defendant’s qguilt.

The remaining coments raised in Defendant’s brief all
concern the prosecutor’s response to Defendant’s defense thene
t hat Del gado, Pierre, Schiller and Petrescu were all liars and
t herefore not credi ble witnesses. (T. 12540, 12547, 12570) Each
comment refers to specific testinony that established Defendant,
i ndeed, |ied. Defendant’s probation officer testified Defendant
represented that he was paying off the bal ance of his probation
restitution via a sale of a computer programto Mese, when in
reality the payment was derived from the |[|aundered noney

extorted fromthe Schiller. (T. 9176) Defendant |ied repeatedly
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to Petrescu, telling her, including but not limted to: that he
was stockbroker, that he worked for the C.1.A. , that Doorbal’s
handcuffs were nerely sex toys rather than ki dnaping
accouternent, that Lee was a Palestinian terrorist he intended
on kidnaping for paynent, and that Giga was wanted by the
F.B.1. for unreported incone (T. 9654, 9689-91, 9721) Defendant
lied to Salgar concerning Schiller’s sudden disappearance,
representing that Schiller had noved to Col unbia and his house
was going to be used for dignitaries. (T. 6261-65) He lied to
Griga, setting up nmeetings under the fal se pretenses of business
ventures. (T. 5055-56) Defendant directed the matrix of lies
that Schiller was coerced into telling his wife and bankers. (T.
8231, 10998-99, 6662, 8228, 6697-98) Likew se, Defendant
m srepresented to Blanco that Schiller wanted to change the
ownership of his house. (T. 6232-33) Simlarly, Defendant |ied
to Murphy, his stockbroker, regarding the opening of an account
for a fictitious Thomas Lew s. (T. 8770-80) Defendant
represented to police he would lead themto the bodies of the
victims in exchange for an agreenent that the eventual jury
hearing his case would be advised he cooperated and then only
di vul ged the location of the torsos, which had been rendered
unidentifiable. (T. 10653-61) Defendant lied to the post office

clerks, identifying hinself as Javier Hernandez. (T. 8528-34)
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Li kewi se, Defendant’s treasure trove of false identity cards and
foreign passports i s unanbi guous indicia of deceit. (T. (T.5542-
00, 5482-20, 6733-36) However, perhaps nost poignantly,
Defendant lied to Furton, telling her she would see Griga, who
at the tinme lay dead in a pool of his own blood in the bathroom
if she nerely cooperated. (T. 10070-82)

The State’ s comment on t he evi dence est abl i shing Def endant’s
systemati c and conti nuous fabrications and m srepresentations to
further the objectives of his crimnal enterprise was proper.
See Shellito v. State, 701 So. 2d 837, 842 (Fla. 1997)(where no
obj ecti on was nade to prosecutor’s coment defense witness |i ed,
this Court found no fundanental error because evidence
established that witness’s testinony was contradi cted by other
evidence); see also Craig v. State, 510 So.2d 857, 865
(Fla.1987) (finding that prosecutor's closing argument remarks
characterizing defendant's testinmony as untruthful and the
def endant hinself as being a "liar" did not exceed the bounds of
proper argunent in view of the record evidence).

In order to preserve an issue regarding a coment in
cl osing, a defendant nust interpose a contenporaneous objection
to the comment. See McDonald v. State, 743 So. 2d 501, 505 (Fl a.
1999); Chandler v. State, 702 So. 2d 186, 191 (Fla. 1997);

Kilgore v. State, 688 So. 2d 895, 898 (Fla. 1996). Here,
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Def endant did not object at all to any of the comments about
whi ch he conpl ains. As such, the issues were not preserved.

Mor eover, any error in these coments was harm ess. State
v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The State’s initia
cl osing argunent covered over 100 pages of transcript, and the
comments were brief. Further, the State presented overwhel m ng
evi dence of Defendant’s guilt. There was abundant testinony of
Def endant’ s pl anning, orchestration and supervision of the
Schiller kidnaping, the attenmpt to kidnap Lee and the
Grigal/ Furton nmurders. | ndependent eyewi tnesses pl aced Def endant
with Giga and Furton immedi ately before they were Kkidnaped
G ven the mountain of evidence agai nst Defendant, any error in
the brief comments in closing was harm ess. State v. D Guilio,
491 So. 2d 1129 (Fla. 1986); Bertolotti v. State, 476 So. 2d 130

(Fla. 1985).

I X.
DEFENDANT S CLAIM OF CUMJULATIVE ERROR 1S W THOUT

MERI T.

Whi | e Def endant references the adoption of issues raised in
Doorbal’s brief, nothing in the record reflects that Defendant
has actually mved to adopt any appellate issues raised by
Doorbal. In the event this Court finds any such issues adopted

by Defendant by such reference of sane, the State will adopt all
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arguments raised in its Answer Brief in Doorbal’s case.
Addi tionally, Defendant argues that the “cunul ative” effect of
al l eged cunul ative errors render his conviction questionable,
and therefore he should be granted a new trial. The instant
argument shoul d be rejected, where the individual errors all eged
are either procedurally barred or without nerit. Downs v. State,
740 So. 2d 506, 509 n.5 (Fla. 1999). As seen above, all of
Defendant’s clainms are procedurally barred and neritless. As
such, this argunment should be rejected.
X
ANY | SSUE W TH REGARD TO COMMENTS DURI NG THE STATE' S

PENALTY PHASE CLOSI NG ARGUMENT |S UNPRESERVED AND
MERI TLESS.

Def endant next asserts that the State nmade i nproper comment s
during its penalty phase closing argunent. However, this issue
is unpreserved and neritless. !

The first penalty phase coment Defendant raises is the
State’s comment to the jury concerning their oath to follow the
| aw and return a recomendati on for death where the aggravating
factors outweighed the mtigating factors. (T. 13087-13088)

Al t hough Def endant objected, the trial court overruled him as

11 An appellate court’s review of a trial court’s ruling
on closing argunent is for an abuse of discretion. Occhicone v.
State, 570 So. 2d 902, 904 (Fla. 1990); Breedlove v. State, 413
So. 2d at 8.” Moore v. State, 701 So. 2d 545, 551 (Fla. 1997).
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the comment nerely reviewed that the jury should return a
verdict recomending death where the aggravating factors
out wei ghed the mtigating factors. The State accurately averred
that such was an “awesone responsibility” but that in the
instant case the death sentence was appropriate due to the
aggravating circunstances of Defendant’s crinmes. Defendant’s
obj ection at trial was overrul ed because the coment in context
was an accurate depiction of the jury s responsibility.

The next comments Defendant raises concern the State’s
di scussion of the aggravating factors that distinguish
Def endant’s murders from non-capital nurders, including the
cold, calculated and preneditated aggravator and the heinous,
atrocious or cruel aggravator (HAC) applicable to Furton's
murder. (T. 13090) Defendant did not object to the first of the
two comments regardi ng the aggravators. The State comrent ed t hat
the evidence of Defendant’s purchase of duct tape before hand
and the failed first attenpt to abduct Griga and Furton, clearly
denonstrated that the nurders were cold and cal cul ated. | ndeed,
Del gado testified that Defendant summobned Rai nondo whil e Furton
was still alive to conplete the nurders and dispose of the
bodies. (T. 11078-80) Thus, the State was properly comenti ng on
how the evidence illustrated the CCP aggravator. Furthernore,

the State’s reference to Furton bei ng bound hand and feet by the
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duct tape was relevant to the HAC aggravator in her case, as
noted by the trial court in its sentencing order. (R 5560-61)

Al t hough Def endant objected to the second comrent, arguing
t hat the di smenbernment of the bodies was not relevant to any of
the aggravators (T. 13095), the trial court ruled that in
conjunction with the evidence that Defendant had plotted the
di sposal of the bodies before he actually nmurdered Furton, the
evidence of the disnmenbernent was relevant to the CCP
aggravator. (T.13097-98)

The next two coments by the State raised discussed
eval uati on of the aggravators within the context of
consideration for the death penalty. (T. 13099-13100) Agai n,
Def endant did not object to either comment. Wthin context of
the comments, the State nmerely was reviewing the applicable
aggravat ors that distinguished this case fromother nurders t hat
do not warrant the death penalty. Specifically, the State
enphasi zed that Defendant’s «crines evidenced a conplete
di sregard for human life and were notivated for nere pecuniary
gai n; that Defendant preferred to literally prey on victins who
had made their fortune rather than earn his own |iving.

The next comment rai sed by Defendant di scussed the evidence
that Defendant’s father |oved Defendant and even acconpanied

Def endant during his escape to the Bahamas, which rebutted
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Def endant’ s all eged mtigator that he was abused by his father.
(T. 13102) Defendant did not object to this comment either. Id.
In order to preserve an i ssue regarding a comment in closing, it

is necessary to object to the coment. See McDonal d, 743 So. 2d
at 505; Chandler, 702 So. 2d at 191; Kilgore, 688 So. 2d at 898.

As Defendant did not object to these comments, this issue is
unpreserved. Even if the issue had been preserved, the trial
court would still not have abused its discretion in permtting
t hese conments. 12

Wth regard to the fifth comment, Defendant contends that
the State made an inproper “Gol den Rule” argunment. However, the
State was not attenpting to have the jury place thenselves in
Def endant’ s position, as Defendant suggest; rather, it was
properly commenting on the |lack of evidence of the mtigation
present ed. Defendant had clainmed that the fact he was all egedly
abused by an alcoholic father who did not |[ove him should be
considered as mtigation. The State was nerely pointing out that
anpl e evidence attested to the fact his nother and father | oved
hi m and had gi ven hi m opportunities, such as higher education,

that many others were not afforded. As such, the trial court

12 An appellate court’s review of a trial court’s ruling
on closing argunent is for an abuse of discretion. Fernandez v.
State, 730 So. 2d 277, 281 (Fla. 1999).
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woul d not have abused its discretion in permtting this coment

had there been an objection. See Hooper v. State, 476 So. 2d

1253, 1257 (Fla. 1985)(coments made to expl ain conduct and not
to inflame the jury did not violate “Golden Rule.”).

Wth regard to the other alleged Golden Rule comment,
Def endant contends that the State asked the jury to show himthe
sanme nercy that he had shown the victins. However, this is not
true; the State never asked the jury to show Def endant the nercy
he had shown the victinms. The State nerely pointed out that
given the heinous nature of <crimes, the strength of the
aggravators and the weakness of the mtigation, inposition of a
life sentence was inappropriate. As such, Urbin v. State, 714
So. 2d 411 (Fla. 1998), is inapplicable here, and the coment
was not i nproper.

Even if the comments were i nproper, any error was harm ess.
The State presented evidence that Defendant planned to kidnap
the victins, torture themto obtain their property and kill them
to elimnate them as w tnesses. Defendant had al ready ki dnaped
Schiller, tortured himuntil he signed over everything that he
had and then tried to kill him Furton was held for hours after
seeing Griga killed in front of her and tortured to get access
to Giga s property. She was repeatedly given painful injections

of a horse tranquilizer, which eventually caused her to
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suffocate. The only mtigation presented by Defendant was that
his father drank heavily for a period, threw a bow of cold
spaghetti at him and once beat him with a hanger, and that
Def endant was a loving father to his children and a | oving son
to his parents. G ven the strength of the aggravation and the
weakness of the mtigation, the State’'s brief coments cannot be
said to have affected the outcone. As such, any error in the
comments was harm ess, and Defendant’s sentences should be
affirmed. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

Xl
DEFENDANT’ S SENTENCE OF DEATH WAS PROPORTI ONATE.

Defendant clainms that his sentence is disproportionate.
Initially, Defendant contends his sentence is disproportionate
because Del gado received a 15 year prison sentence in exchange
for his testinmony at Defendant’s trial. However, as this Court
has stated, “[a] trial court’s determ nation concerning the
relative culpability of the co-perpetrators in a first-degree
murder is a finding of fact and will be sustained on review if

supported by conpetent substantial evidence.” Puccio v. State,
701 So. 2d 858, 860 (Fla. 1997); see also Scott v. Dugger, 604

So. 2d 465 (Fla. 1992). In conparison to Defendant and Door bal,
Del gado played a conparatively mnor role in the Furton/ Giga

murders, not participating in the planning of the Furton/ Giga
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murders and receiving a call fromDefendant only after Griga had
been killed. (T. 10059-60) The trial court specifically
responded to this argument in its sentencing order citing
conpetent substantial evidence that supported Del gado’s | ack of
i nvol venment in the planning of Giiga/Furton murders and his
| essor role as primarily an accessory after the fact. (T. 5510)
Def endant’ s reliance upon Larzelere v. State, 676 So. 2d 394
(Fla. 1996) is not well-placed. The defendant in Larzelere
conspired with a co-defendant, her son, to nurder the victimfor
i nsurance proceeds. Although, Larzelere’ s son was the actual
trigger-man who killed the victim Larzelere planned and
participated in the preparation of the nmurder. This Court held
Larzel ere’s sentence proportionate, as she was equally cul pable
for the murder. Conversely, Del gado did not plan or participate
in the Griga/ Furton nmurders except as an accessory after the
fact. Rather, Defendant planned and affected the nmurder of the
Griga/ Furton nmurders and contacted Delgado only afterward to
assist in disposal of the victinmse’ bodies and Giga’s
Lamborghini. As such, Defendant’s sentence should be affirnmed.
Next, Defendant asks this Court to rewei gh the aggravating
and mtigating circunstances in this matter. Specifically,
Def endant chal l enges the trial court’s rejection of his claim

that he was not the hands on killer. Conpetent substanti al
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evi dence established that Defendant planned the Grigal/Furton
murders and fully intended their death to elim nate w tnesses of
his crimes.®® See Larzelere.

Rewei ghi ng the aggravating and mtigating circunstances is
not this Court’s function. Hudson v. State, 538 So. 2d 829, 831
(Fla.), cert. denied, 493 U. S. 875 (1989)(not prerogative of the
Fl ori da Suprenme Court, in conducting proportionality review, to
“reweigh the mtigating evidence and place greater enphasis on
it than the trial court did.”); see also Cave v. State, 727 So.
2d 227, 230 (Fla. 1998); Blanco v. State, 706 So. 2d 7, 10 (Fla.
1997), cert. denied, 119 S. Ct. 96 (1998); Canpbell v. State,
571 So. 2d 415, 419 & n.5 (Fla. 1990). As such, any claimthat
this Court should do so in the guise of proportionality review
shoul d be rejected.

This Court nust “consider the totality of circunmstances in

a case, and conpare it with other capital cases. It is not a

13 As the trial court set forth: “The evidence indicates
that Griga died as a result of a vicious beating and
strangul ation by Doorbal. That, of course, is not to say that
Lugo is not as responsible for the death of Frank Griga as
Doorbal. Pursuant to Tison v. Arizona, the jury was properly
instructed that before they could recommend a death sentence for
Lugo, they had to find that he either killed, attenpted to kill
or intended that the killing take place or that | ethal force be
enpl oyed. The jury obviously concl uded that this requirement was
met and this court so finds.”

(R 5506)
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conpari son between the number of aggravating and nitigating
circunstances.” Porter v. State, 564 So. 2d 1060, 1064 (Fla
1990), cert. denied, 498 U. S. 1110 (1991). *“Absent denonstrable
|l egal error, this Court accepts those aggravating factors and
mtigating circunmstances found by the trial court as the basis
for proportionality review.” State v. Henry, 456 So. 2d 466, 469
(Fla. 1984).

The trial court found 5 aggravators applicable to both
murders: prior violent felonies, including the contenporaneous
murder of the other victim and the kidnaping, robbery and
attempted nmurder of Schiller; during the course of a kidnaping;
comm ssion for the purpose of avoiding arrest; for pecuniary
gain; and CCP. (R 5552-61) The trial court also found the HAC
aggravator applicable to the Furton nurder. (R 5561-63) The
trial court accorded great weight to each of the aggravators.
| d.

The trial court found no statutory mtigators, and
consi dered Defendant’s proposed four non-statutory mtigators,
as well as three other mtigators sua sponte. (T. 5565-69) The
trial court rejected Defendant’s contention that he was not the
“hands-on killer,” because “the facts...clearly indicate
[ Defendant’s] intention that Giga and Furton were to be

killed.” (R 5565) The court rejected Defendant’s contention
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that he could help others if inprisoned by teaching inmates
conputer skills because no evidence was presented that Defendant
denonstrated he was “interested in hel ping other inmates” nor
that state prison resources could accommodate such. (R 5567)
Additionally, the trial court gave little weight to the
followwng mtigators: “Defendant is not totally imoral;”
Def endant’s execution will have a negative inpact upon his
fam |y; Defendant exhi bited appropriate courtroom behavior; and
the fact that Defendant’s |ife nmandatory sentence woul d precl ude
the risk of future violent acts in society. (R 5565-66)
Additionally, the trial <court gave very little weight to
Def endant’s contention that he assisted police in |ocating the
victim s bodi es because Defendant |ed police only to the torsos
of the body, which he knew had been stripped of identifying
features. (R 5568)

In Knight v. State, 746 So. 2d 423 (Fla. 1998), cert.
deni ed, 514 U.S. 1085 (1995), this Court found a death sentence
proportionate, where a defendant kidnaped his victim at the
victims place of business and then forced to drive with the
def endant to pick up the victim s wi fe. Knight then demanded t he
victims w thdraw $50, 000. 00 from the bank and upon receipt of

t he nmoney, the defendant fatally shot both victins. Id. at 427.

There, as here, the sanme five aggravating factors were found:
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prior violent felony; for pecuniary gain; during conmm ssion of
a ki dnaping; for purposes of avoiding arrest; and CCP. I|d. at
35. The trial court in Knight found and gave weight to several
non-statutory mitigation: that Knight was a victimof chil dhood
abuse; that he suffered sone degree of paranoia; and that he was
raised in poverty. Id. at 440. Based upon the balance of
aggravators and m tigators, this Cour t uphel d t he
proportionality of the death sentence in Knight. 1d. at 437.
Conparatively, the trial court in the instant case found an
addi ti onal HAC aggravator applicable to Furton’s nurder and gave
only little and very little weight to Defendant’s non-statutory
mtigators. Thus, Defendant’s case is even nore conpelling for
the death penalty.! Thus, the sentence should be affirnmed.

The evidence established that Furton saw Doorbal attack
Griga, was conscious during the painful injections of xylazine,
and was obvi ously cogni zant of the fact Defendant turned to her
for Giga s house code which she could only construe was due to

Griga's death and woul d soon be foll owed by her owmn. (T. 11066-

14 See Rodriguez v. State, 753 So. 2d 29 (Fla. 2000) (where
def endant had the sanme aggravators as the instant case, but al so
mental health mtigators and history of drug abuse, death
penalty was affirmed); Johnson v. State, 660 So.2d 637, 641, 648
(Fla.1995) (finding defendant's death sentence proportionate
where there were three aggravati ng factors-prior violent fel ony,
comm ssi on of nmurder for financial gain, and hei nous, atrocious,
or cruel nurder-and fifteen mtigating factors).
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67, 11069-76) Furton was aware of her surroundings and realized
the i mm nence of her inpending death. This Court has upheld this
aggravator as applied to cases in which the victi mwas consci ous

during the attack and aware their inpending death. See Brown v.
State, 721 So. 2d 274 (Fla. 1998) (uphol di ng HAC aggravat or when
victim was alive and conscious during attack evidenced by
victims trail of blood indicating victimnoved to another room
to escape).

Xl

DEFENDANT’ S  SENTENCI NG ORDER WAS SUPPORTED BY

COVPETENT SUBSTANTI AL EVI DENCE AND PROPERLY CONSI DERED

ALL M TI GATORS AND AGGRAVATORS APPLICABLE TO

DEFENDANT’ S CASE.

Def endant next contends his sentencing order isriddled with
cunmul ati ve error because the trial court erroneously applied the
foll ow ng aggravators: prior violent felony conviction; for
pecuni ary gain; for purpose of avoiding arrest; HAC, and CCP.?1

Wth regard to the first aggravator, previous violent felony

conviction, Defendant maintains that the statute permtting

15 Vet her an aggravati ng ci rcunstance exists is a factual
findi ng revi ewed under the conpetent, substantial evidence test.
See Alston v. State, 723 So. 2d 148, 160 (Fla. 1998). The
appellate court’s function is not to reweigh the evidence but
rather to reviewthe record to determ ne whether the trial court
applied the right rule of |aw for each aggravating circunstance,
and if so whether conpetent substantial evidence supports its
finding. See WIllacy v. State, 696 So. 2d 693 (Fla.), cert.
deni ed, 522 U.S. 970 (1997).
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significant prior crimnal history as an aggravator is vague and
unconstitutional. However, this aggravator does not include
“significant prior crimnal history,” but rather prior violent
fel oni es. 16

Alternatively, Defendant argues that this prior violent
felony aggravator should not apply because he did not
premeditate Griga’s nmurder. This argunent is flawed in severa
respects. First, Delgado and Petrescu testified that Defendant
had advi sed them he planned to abduct Griga and Furton, extort
noney fromthemand finally kill them conpetent and substanti al
evi dence established Defendant preneditated both nurders. (T.
11060- 66, 9719-22) Moreover, there is no requirement that the
prior violent felony be premeditated, and Defendant was

convicted of the kidnaping and attenpted nurder of Schiller

16 Furthernmore, this Court has repeatedly upheld the
constitutionality of this aggravator and held contenporaneous
nmurders qualify as a prior violent felony under the statute. See
Cole v. State, 701 So. 2d 845 (Fla. 1997)(prior violent felony
aggravat or upheld for defendant’s contenporaneous convictions
for violent felonies upon murder victinm s sister where evidence
establi shed defendant killed victim and raped and robbed
victims sister during single crimnal episode); see also Mahn
v. State, 714 So. 2d 391, 399 (Fla. 1998); Knight v. State, 746
So. 2d 423 (Fla. 1998); Elledge v. State, 346 So. 2d 998 (Fl a.
1977). Simlarly, Defendant argues the felony nurder aggravator
i's unconstitutional. However, this Court had repeatedly rejected
this argunent. See Jones v. State, 748 So. 2d 1012 (Fla.
1999) (uphol ding death sentence for felony nurder based on an
under | yi ng ki dnapi ng when def endant had prior violent felony).
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prior to his sentencing, as well. Thus, even had the sentencing
order erroneously considered the Giga nurder, Defendant had
other prior violent felony <convictions to satisfy this
aggravat or.

Next Def endant contends that the sentencing order
erroneously found that the Furton nurder was for financial gain,
as all egedly Defendant only nurdered Griga for his assets. This
is patently refuted by the evidence. After Giga was dead
Furton was drugged and interrogated for Griga’ s house code to
enabl e Defendant to raid Griga’s home to obtain his property.
(T. 11073-76) Whether the financial assets Defendant sought
bel onged to Griga or Furton is inconsequential for the purpose
of this aggravator, as the evidence established that Defendant
clearly killed Furton to obtain such assets.

Def endant next asserts that the trial court erred in finding
that the nurders were conmtted to avoid arrest. However, as the
trial court applied the correct law, and its findings are
supported by conpetent, substantial evidence, its finding should
be affirmed. WIlacy, 696 So. 2d at 695; Cave, 727 So. 2d at
230.

Regarding the avoid arrest aggravator, the trial court
f ound:

The State proved beyond and to the
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exclusion of every reasonable doubt that
[ Def endant]’s plan was to kill the victins
after taking all of their assets in order to
elimnate them as w tnesses and, thereby,
avoid arrest. :

At the time of the nurders [ Defendant]
and his co-defendants were facing a threat
of prosecution by Schiller who, having
escaped their attempt to nurder him and
fearing for his life, had fled the country
and was demanding - through his |awer -
return of over 1 mllion dollars stolen from
him by the defendants. Defendants were
unaware that Schiller intended to report
their crime to the police after recovering
his money and property, but now knew the
ri sks created when a victim survived their
attenpt to nurder him

Accordi ngly, unlike wth Schiller,
[ Def endant] made no efforts whatsoever to
conceal his identity when kidnaping Giga
and Furton. He and Doorbal socialized with
them wunder the pretext of a business
relati onship and made several attenpts to
ki dnap them before succeeding. Upon a full
review of the evidence, it is undeniable
t hat [ Defendant] did not need to conceal his
identity from Giga and Furton because they
were never going to be allowed to |ive. Once
all of their property was taken, they would
be executed and the defendants woul d di spose
of their bodies. . . .Doorbal explained to
Del gado t hat anot her co- def endant ,
corrections officer John Rai nondo, was goi ng
to kill Furton for them and di spose of both
of the bodies. Obviously they were not going
to repeat the Schiller fiasco by all ow ng
anot her witness to survive.

The evidence overwhel m ngly shows that
the plan was always to elimnate Griga and
Furton as witnesses by killing them

(R 5496-98) These findings are supported by the testinony of

Del gado,

Dubois, Schiller, Lapolla, Bartusz, Petrescu
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Mttleman. Moreover, they apply the correct |aw and should be
af firmed.

The evidence showed t hat Defendant had participated in the
Schiller kidnaping and knew that |eaving victinms alive was
dangerous. In fact, Pierre testified that Doorbal had di scussed
killing Schiller with Defendant and Defendant agreed. Defendant
had been planned to kidnap and kill Lee, and when that did not
pan out, Defendant turned his attention to Giga and Furton as
victims. These facts, in conjunction with the fact that
Def endant did not attenpt to conceal his identity, show that
Def endant planned to kill the victims to avoid arrest. Moreover,
there was direct evidence that Defendant did intend to kill
Furton to elimnate her as a wtness. Delgado stated that
Rai rondo canme to Defendant’s apartnment for the purpose of
killing Furton and di sposing of the bodies. See Wke v. State,
698 So. 2d 817 (Fla. 1997); see also Gore v. State, 706 So. 2d
1328, 1334-35 (Fla. 1997); Beltran-Lopez v. State, 583 So. 2d
1030, 1032 (Fla. 1991).

Def endant al so asserts the trial court erred in finding
Furton’s nurder was heinous, atrocious and cruel. However, this
issue is neritless. The trial court’s finding applied the
correct law and i s supported by conpetent, substantial evidence.

Accordingly this aggravator and Defendant’s sentence should be
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af firmed.
Wth regard to HAC, the trial court found:

It has been held that fear, enotional strain, and
terror of the victimduring events leading up to the
murder may allow an otherw se quick death to becone
hei nous, atrocious and cruel. The nmurder of Ms. Furton
had all of those conmponents and nmuch nore. She did not
die quickly by any stretch of the imagination. After
seei ng her fiancee being strangled by the Doorbal, she
screaned in fear and was imedi ately tackled by Lugo
who proceeded to gag her, handcuff her hands and
secure her ankles wth duct tape. She was then
infjected with Xylazine in order to reduce her
resi stance.

The evidence showed that Xylazine works on the
nervous systemand is used as a horse tranquilizer. An
injection of Xylazine would be painful, providing a
burning feeling, would cause a feeling of suffocation.
She was kept with a hood over her head to limt her
Vi si on.

She woke up and begged to see Griga, her fiancee,
whom she had | ast seen being strangled by Doorbal. At
Lugo’s direction, Doorbal injected her again in the
ankle and Ms. Furton screanmed. Doorbal covered her
mouth to nuffle her scream Doorbal held her upright
by the shoul ders while Lugo questioned her as to the
| ocation of +the safe and the house codes. She
continued begging to see Frank Griga. \Wen Lugo told
her she would be taken to see Frank if she answered
all of their questions she becanme nervous again,
started shanki ng and began scream ng. Door bal gave her
anot her injection in the thigh and she screaned out in
pain again. It had been |less than an hour since the
| ast injection of Xylazine. When she passed out agai n,
they left her lying on the stairs while they continued
di scussing the crine.

Co- def endant John Rai nrondo, a corrections officer,
arrived at the apartnment and, according to what Lugo
tol d Jorge Del gado, was going to kill Krisztina Furton
and di spose of the bodies of both victins for them
After they told himabout what had happened, Rai nondo
call ed them a “bunch of amateurs,” stepped on Furton,
pul | ed her ankles up and added nobre tape to them Ms.

104



Furton woke up. Rainondo pull ed her handcuffed hands
up behind her back as she lay o the floor and taped
t hem over the handcuffs. Ms. Furton started to scream
again and was injected again by Doorbal in the
buttocks. It had been approxi mately one hour since the
| ast injection.

Shortly thereafter, Lugo went to the Giga house
totry out the access codes that Furton had given him
The codes did not open the door. Lugo called Doorbal
and requested that he try to get better nunber from
Ms. Furton. When Doorbal checked on Ms. Furton, she
had died. The testinmony of Dr. Herron, veterinary
pat hol ogi st, was that Xylazine would normally only be
given once to a horse. M. Furton (sic) was given at

least 3 painful injections in less than 2 hours.
According to toxicology results, Dr. Herron estimted
that at the time of her death, M. Furton’s liver

contained many tinmes the amount of Xyl azine given to
a horse in a normal dose and nore than was necessary
to kill several full grown horses.

Ms. Furton’'s death was protracted. One can
hardly imagine a crinme nore conscienceless, pitiless
or unnecessarily tortuous to the victimthan this one.
Her fear at being bound hand and foot, injected with
a pai nful substance while begging to see M. Giga,
who she had | ast seen bei ng strangl ed by Doorbal, nust
have been overwhel m ng. The hol | ow assurances that if
she cooperated she woul d be allowed to see the man she
| oved, and who she undoubtably realized was dead were,
as the evidence indicates, no confort whatsoever. She
was obviously aware that after watching Doorba
strange Griga she had not seen or heard any sign that
he was alive. Clearly, there had to be a reason why
t hey were asking her, not Giga, for the codes to his
house. Her bodily response to the Xyl azi ne and nat ur al
reaction to resist the effects of the drug could only
have exacerbated her fear. (T. 5499-02)

Def endant contends that these findings should be disregarded

because no evidenced was adduced specifically indicating that

Def endant intended to inflict great pain or torture on M.

Furton. However, this Court had repeatedly held that intent to
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torture is not an elenent of this aggravator. Guzman v. State,
721 So. 2d 1155, 1160 (Fla. 1998); Brown v. State, 721 So. 2d
274, 277 (Fla. 1998); see also Bates v. State, 750 So. 2d 6, 17
(Fla. 1999); Mahn v. State, 714 So. 2d 391, 399 (Fla. 1998).
| nstead, this Court has stated that “the HAC aggravator focuses

on the neans and manner in which death is inflicted and the

i medi ate circunmstances surroundi ng the death.” Brown, 721 So.
2d at 277; see al so Banks v. State, 700 So. 2d 363 (Fla. 1997).

Def endant next asserts that thetrial court erred in finding
that CCP as applicable in this case. However, this issue is
meritless. The trial court’s finding here did applied the
correct law and i s supported by conpetent, substantial evidence.
Accordingly this aggravator and Defendant’s sentence shoul d be
af firmed.

Wth regard to CCP, the trial court found:

After Doorbal discovered Griga in M.
Weiland’s photo album he nentioned to
Del gado the possibility of selecting him as
the next victim Thereafter, [Defendant] and
Doorbal carefully sought out Giga and
Furton through nmutual acquai ntances so they
could befriend them under the pretext of a
busi ness deal. The plan was al ways the sane
as with Schiller.

One not abl e di fference exi sted. Although
t he defendants eventually attenpted to kill
Schiller, at the outset they at |east took
steps to disguise thenmselves. As noted
above, no such pretense was taken with Giga
and Furton since it was clear that they
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could not be allowed to live and becone
W t nesses agai nst the defendants. This court
is convinced beyond and to the exclusion of
every reasonabl e doubt that Giga and Furton
were marked for death well before May 25,
1995.

Doorbal and [Defendant] bought the
necessary equi pment for surveillance (night
scopes and binoculars), materials for the
capture (duct t ape, handcuf f s, ani mal
tranquilizer, syringes) and rented a
war ehouse for the victins’ inprisonnent. The
mur ders were planned with nmuch nmore than the
sinmple “reflection” required for
prenmedi tated nurder. [ Def endant | had a
significant amount of tinme to contenplate
the eventual nurders. These killings were
wel |l planned, well thought out and well
organi zed. The inplenentation of the plan,
however, was a blunder as the victins were
killed too soon. The fact that [ Defendant]
was unsuccessful in the conpletion of his

m ssi on does not detract, in any way, from
the fact that he had a cold, calculated and
premeditated plan to kill both victinms and

di spose of their bodies, conpletely w thout
| egal or noral justification.

(R 3471-72) These findings are supported by the testinony of
Beatrice and Attil a Weil and, Del gado, Petrescu, Pierre, Lapolla,
Bartusz and Abril. As the trial court applied the correct |aw
and its findings are supported by conpetent substanti al
evi dence, they should be affirned.

Def endant contends that these facts showonly that Defendant
intended to kidnap Griga and Furton but not to kill them
Addi tionally, Defendant contends that nerely because Door bal

repeatedly injected Furton with the fatal xylazine, he cannot be
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deened to have preneditated the nurder. However, both of these
argunments ignore the fact that Defendant had already tried to
kill Schiller to prevent him from being a witness, that Gray
testified that the plan had been to kidnap and kill Lee before
the victinms were substituted for Lee, Defendant’s own statenent
that the victinms died before they were supposed to and the fact
t hat Rai nondo canme to Doorbal’s apartnent to kill Furton and
di spose of the bodies. These facts show that Defendant’s plan
not only included the kidnaping and extortion of the victins but
al so their nmurder and the di sposal of their bodies. As such, the
trial court properly found CCP.?'’

Even if the one of the separate aggravators was not properly
found, Defendant’s sentences should still be affirmed. The
brutal neans by which the victins met their dem se at the hands
of people who previously committed violent crinmes because those
peopl e wanted noney far outweighs the mtigation that was
presented. As such, Defendant’s sentences should still be
affirmed in light of the totality of the circunstances and ot her
aggravators.

Def endant al so contends that the sentencing order is flawed

17 See Rodriguez v. State, 753 So. 2d 29, 46 (Fla.

2000) (CCP properly found despite argunent between victim and
def endant where nurder was planned); Wornos v. State, 644 So.

2d 1000, 1008-09 (Fla. 1994)(CCP can be inferred from
defendant’ s prior actions).
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because it failed to give four non-statutory mtigating
circunstances sufficient weight and it rejected three.® The
trial court rejected Defendant’s contention that he did not kil
Giga or Furton hinself. As the evidence established that
Def endant fully planned and i ntended t he deat hs of both victins,
the trial <court properly rejected this alleged mtigator.
Simlarly, the trial court rejected Defendant’s contention that
he could teach other prison inmates conputer skills. Defendant
presented no evidence he was capable of conputer skills
instruction and the trial court noted the unlikelihood that the
resources existed in prison to acconmodat e conputer cl asses. The
| ack of conpetent substantial evidence supports the trial
court’s rejection of these two non-statutory mitigators.
Furthernore, the trial court did not abuse its discretion
in determ ning the appropriate weight to be given to the five
non-statutory mtigators the trial court did not reject. As
Def endant’s nother testified that Defendant was |oved by both
his parents and afforded the opportunity to attend coll ege, the

trial court found insufficient evidence to support his

18 Whet her a mtigating circunstance has been established
by the evidence is subject to the conpetent substantial evidence
standard of appellate review and the weight given to a
mtigating circumstance is within the trial court’s discretion
and subject to the abuse of discretion standard. See Canpbel |l v.
State, 571 So. 2d 415 (Fla. 1990); see also Kearse v. State, 770
So. 2d 1119 (Fla. 2000).
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contention that he was abused. Nonetheless, it still gave little
wei ght to the mtigator that he was not a totally i moral person
because the evidence also established he cared for his fanmly
menbers. Additionally, the trial court gave very little weight
to Defendant’s contention when Defendant knew the bodies had
been stripped of identifying features. (R 5568) As such, the
trial court did not abuse its discretion by affording what
wei ght was to be given to Defendant’s non-statutory mtigators.
X,

THE TRI AL COURT ABUSED NO DI SCRETI ON | N ORDERI NG ALL

OF DEFENDANT' S TERMS AND M NI MUM MANDATORY TERMS TO

RUN CONSECUTI VELY TO EACH OTHER.

The deci sion to order sentences and m ni nrum mandatory terns
to run consecutive is within the sound discretion of the trial
court. Lifred v. State, 643 So. 2d 94, 97 (Fla. 4th DCA 1994).
Def endant contends that the trial court erred by ordering the 3-
year m ni mum mandatory ternms inposed for Defendant’s use of a
firearmduring the arnmed ki dnapi ng of Schiller, charged in count
Xl, and the armed robbery of Schiller, charged in count XlI
because both counts arose fromthe sane incident or transaction.
However, this Court has previously upheld consecutive m ni num
mandatory terns for separate crimnal offenses arising fromthe
sane crimnal episode, where as here the gun was used at

separate tinmes and places. See Murray v. State, 491 So. 2d 1120
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(Fla. 1986) (finding the inposition of two consecutive sentences
for arnmed robbery and sexual battery of single victimduring one
continuous crimnal episode was proper where offenses were
separate offenses and occurred at separate tines).
Xl V.

THE TRI AL COURT ABUSED NO DI SCRETI ON | N DEVI ATI NG FROM

THE SENTENCI NG GUI DELI NES AND ORDERED ALL TERMS OF

| MPRI SONMENT TO RUN CONSECUTI VE TO EACH OTHER

Def endant contends that the trial court erred by excessively
departing from the guidelines and engaging in inpermssible
“doubl e counting” of the same circunstances the trial court
relied upon to justify Defendant’s death sentence. However, in
addition to the “heinous, atrocious, and cruel nature of the
Furton nurder”, and the “extraordinary physical and enotiona
trauma visited upon Krisztina Furton and Marcelo Schiller,” the
trial court also enunerated the unscoreable capital convictions
as its grounds for upward deviation. (R 5511) This Court has
previously upheld decisions allowing a trial court to upwardly
depart from the guidelines for a contenporaneous unscored
capital conviction. See Bunney v. State, 603 So. 2d 1270, 1271
(Fla. 1992) (where defendant argued that kidnaping conviction
included points for the victims death and thus the trial

court’s reason for departure was already taken into account by

t he guidelines, departure was still warranted by the
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cont enpor aneous unscoreabl e capital conviction). As such, the

sent ences shoul d be affirnmed.
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DEFENDANT’ S CLAI M THAT CAg?#AL PUNI SHVENT AS PRESENTLY

ADM NI STERED |I'S W THOUT MERI T.

As Defendant properly concedes, this Court has repeatedly
rejected constitutional challenges to <capital punishment.
Johnson v. State, 660 So. 2d 637, 647-48 (Fla. 1995); Wiornos,
644 So. 2d at 1020 n.5; Arango v. State, 411 So. 2d 172, 174
(Fla. 1982). Specifically, Defendant argues that capital
puni shnent is unconstitutional due to the arbitrariness of jury
di scretion in considering mtigation. However, sentencing
procedure of weighing of mtigating and aggravating factors has
previ ously been upheld against constitutional challenge. See
Grossman v. State, 525 So. 2d 833, 840 (Fla. 1988); Huff v.
State, 762 So. 2d 476 (Fla. 2000).

CONCLUSI ON

For the foregoing reasons, the judgnent and sentence of the
trial court should be affirmed.
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