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| NTRODUCTI ON

Appel l ant was the Defendant in the trial court and
Appel l ee, the State of Florida, was the prosecution. The
parties wll be referred to as they stood in the |ower
court. The synbol "R' wll designate the record on
appeal, and "T" wll designate the trial transcript.
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WHETHER DEFENDANT WAS DENIED A FAIR TRI AL WHERE
COUNSEL FOR GO DEFENDANT DOORBAL WAS ABLE TO
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VI

WHETHER THE TRIAL COURT ERRED |IN DENYI NG
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THE MEDI CAL EXAM NER

(M 11)

VWHETHER DEFENDANT WAS DENIED A FAIR TRI AL BY THE
PROSECUTOR S | MPROPER CLOSI NG ARGUVENT

(X

WHETHER DEFENDANT' S CONVI CTI ONS MUST BE REVERSED
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WHETHER THE TRIAL COURT'S SENTENCE OF DEATH
SHOULD BE VACATED SINCE DEATH WAS A
DI SPROPORTI ONATE SENTENCE | N TH S CASE

X1

WHETHER THE TRI AL COURT' S SENTENCI NG ORDER HAS
ERRORS THAT, BOTH | NDI VI DUALLY AND CUMJULATI VELY,
REQU RE REVERSAL OF DEFENDANT' S DEATH SENTENCE
AND A REMAND FOR RESENTENCI NG BY THE TRI AL COURT
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WHETHER THE TRIAL COURT ERRED |IN ORDERI NG ALL
SENTENCI NG TERVS AND M NI MUM MANDATORY TERMS TO
RUN CONSECUTI VELY TO EACH OTHER

(XLV)

WHETHER THE TRI AL COURT ABUSED | TS DI SCRETI ON BY
GRANTI NG AN UPVWARD DEVI ATI ON | N THE SENTENCI NG
GUI DELI NES AND ORDERI NG ALL TERVB OF | MPRI SONIVENT
TO BE RUN CONSECUTI VE TO EACH OTHER

(XV)

VWHETHER  CAPI TAL PUNI SHVENT AS PRESENTLY
ADM NI STERED VI OLATES THE STATE AND FEDERAL
CONSTI TUTI ONS



ARGUNVENT

(1)

DEFENDANT WAS DENI ED A FAIR TRI AL BY THE | MPROPER
JA NDER OF COUNTS

Def endant was denied a fair trial by the inproper
joinder of counts. The State argues that Defendant was
not entitled to severance of the hom cide counts rel ated
to Giga/Furton from the Schiller counts because these
of fenses were connected acts within an ongoing crim nal
schene. The State points out that where the RICO count is
properly pled, the trial court does not err in denying
severance of the predicate acts.

Def endant submts that neither Shinmek v. State, 610

So.2d 632 (Fla. 1st DCA 1992), nor Fotopoulos v. State,
608 So.2d 784 (Fla. 1992), cited by the State support this
ar gunent . In Shinek, the district court considered
whet her one count out of four counts of grand theft, which
formed the predicate acts for a RICO allegation, were
properly tried together. The appellate court pointed out

that the evidence showed the requisite simlarity of



nmet hod and pur pose between the counts. The defendant and
his acconplices engaged in several schenes to convince
i ndividuals either to advance fees for loans with their
business or to invest in the business wth prom ses of
extraordinary returns that were never realized. I N

Fot opoul 0s, this Court relied on the standard "episodic

sense" analysis under Rule 3.152(a)(1l), Florida Rules of
Cimnal Procedure, to affirmthe trial court's denial of
t he defendant's notion for severance. The trial court in

Fot opoul os found that two days after one nurder the

def endant was involved in plots to kill his wife and that
both incidents were well-connected both in an episodic
sense and in a tenporal sense. Nei t her Shinek nor

Fot opoul 0s do away with the traditional severance test

under Rule 3.152(a)(l1), Florida Rules of Cimna
Procedure. This Rule provides as foll ows:

(1) In case 2 or nore offenses are inproperly
charged in a single indictnent or information,
t he defendant shall have a right to a severance
of the charges on tinely notion.



The courts nust still nmake a determ nati on whet her the
joined counts are connected in an "episodic sense."” The
fact that the State includes the R CO counts in the
indictnent does not justify trying the two episodes
t oget her . In the absence of proof of racketeering,
joinder of the offenses is error. The fact that a
def endant may be involved in a series of crines involving
simlar circunstances does not warrant joinder. Contrary
tothe State's claim Defendant does not assert that there
Is a requirenent that the predicate acts be identical.
Rat her, offenses joined in one charging docunent nust be
connected in an "episodic sense."

The State argues that a R CO violation generally
requires separate offenses, which involve the sane or
simlar intents, results, acconplices, victins or nethods
of commssion. |In this case, the State points out that
Def endant plotted an ongoi ng schene and organi zed a crew
of crimnals to attenpt to abduct wealthy victins, extort
their assets, and then nurder the victins to avoid

detection. Defendant would submt a RICO al |l egati on does

6



not vitiate the applicability of Rule 3.152(a)(1), Florida
Rules of O imnal Procedure. The State di smsses out of
hand t he vari ous severance cases cited by Defendant in his
initial brief because they do not involve a R QO
prosecution. The State attenpts to distinguish Fudge v.
State, 645 So.2d 23 (Fla. 2d DCA 1994), a R CO case, by
arguing that in Fudge the defendant's jury deadl ocked on
nunerous counts and found the defendant not guilty on
vari ous other counts. Wile in the present case,
Def endant was found guilty on all counts. The State al so
alluded to the fact that in Fudge the court granted a
notion for severance where the counts were unrelated. The
State's argunent, however, does not address the core issue
concerning the rel atedness of the incidents at trial. The
| ssue renai ns whet her the predicate offenses were rel ated
I n an epi sodi c sense.

The State attenpts to explain howthe Gigal/ Furton and
Schiller incidents were simlar and rel ated. However, the
State does not address the nmany points of dissimlarity

between the two incidents. Moreover, the State wholly



di sregards t he tenporal di sconnect between both incidents.
The evi dence clearly showed that the two separate cri m nal
actions charged agai nst Defendant were not connected in
time and place. These separate acts did not constitute
one crimnal episode. The incidents involved different
victins. The incidents devel oped in conpletely different
ways. Unlike the Schiller incident, the GigalFurton
victinse were not taken to a warehouse. In fact, Giga
died alnost imedi ately. Unlike the Schiller incident, in
the Giga/ Furton incident, there was no | egal transfer of
real property or insurance proceeds. Unlike the Schiller
incident, in the Gigal/ Furton incident, there was use of
animal tranquilizers and disnenbernent. The State's
argunment that the organization was set up to prey on very
wealthy victins is belied by the supposed abduction of
Wnston. (T. 11053-11054). The fact that the defendants
may have utilized itens or articles taken during the
Schiller episode in the Gigal/ Furton episode does not
justify joinder. Wiet her the separate offenses were

"relevant" to Defendant's Rl CO charge does not address the

8



fundanent al severance anal ysi s under the rul es of crimnal
procedur e.

Lastly, the State maintains that evidence of the
separate incidents could have been used even in separate
trials to show common schene, notive, as well as the
entire context out of which the crimnal action occurred.
Asimlar "fall-back" argunment was nade by the prosecution

and rejected by the appellate court in Fudge, supra. The

appellate court i1n Fudge noted that multiple offenses
involving vehicle ranmmng, carjacking, robbery and
burglary did not qualify as simlar offenses under Section
90.404(2), Florida Statutes. This Court nust still make
a determ nati on whet her these supposed "simlar" incidents
could be properly admtted in the context of a single
trial. As noted previously, Defendant submts that the
Schiller and Giga/Furton incidents were not simlar for
pur poses of adm ssibility under Section 90.404(2), Florida

St at ut es.



()

THERE WAS | NSUFFI CIENT EVIDENCE TO SUPPORT
DEFENDANT' S CONVI CTlI ON FOR RACKETEERI NG

There was i nsufficient evidence to support Defendant's
conviction for racketeering. The State argues there was
overwhel m ng evidence adduced at trial that Defendant
directed an ongoing organization ainmed at the serial
abduction and nurder of wealthy victins for financial

gain. In Goss v. State, 765 So.2d 39 (Fla. 2000), this

Court recently adopted a "broad" approach to the

definition of "enterprise," ininterpreting Florida's R CO
statute. This Court ruled that the State nmay prove the
enterprise el enent wi t hout having to prove an
ascertai nable structure, that is, a structure independent
of the predicate acts. 1d. at 45-46. Consequently, in
order to prove an enterprise, the prosecution nust prove
(1) an ongoing organi zation, formal or informal, with a

common purpose of engaging in a course of conduct, which

(2) functions as a continuing unit. Id. at 45.

10



The State contends that the testinony at trial showed
that Defendant directed others to carry out crimnal
schenes. The State alludes to testinony by others that
the defendants had certain specified roles in the
conm ssion of the certain crines against Schiller, Lee and
Giga/Furton. The evidence, as outlined by the State,
seens to support an argunent for a conspiracy, rather than
a R CO enterprise. Cearly, evidence to support a
conspiracy is not synonynous with evidence sufficient to
support a RICO conviction. This Court in G oss nmade cl ear
that its adoption of the "broad" viewas to the definition
of "enterprise," should not be taken to signify that the
RI CO statute can be used to supplant or expand the breadth
of the conspiracy statute or prosecutions thereunder.
RICOrequires a continuity of crimnal activity as well as
simlarity and i nterrel at edness between the activities. |d
at 46 n.5. The evidence adduced at trial, in the |ight
nost favorable to the prosecution, showed no nore than
opportunistic endeavors by various defendants to

appropriate noney or property from tw particular

11



I ndividuals at different tines, using different neans, and
enpl oying different tactics. There was a changing pattern
of roles, as illustrated by the instances when Doorbal,
not Lugo, targeted Giga and when Doorbal actually killed
Giga and Furton. The prosecution was unable to establish
an actual organization, formal or informal, wth a conmon
purpose of engaging in a course of conduct which
functioned as a continuing unit.
1]

DEFENDANT WAS DENFED A FAIR TRIAL BY THE
PROSECUTOR S | MPROPER CPENI NG STATEMENT

Def endant was denied a fair trial by the prosecutor's
| mproper opening statenent. The State argues that
comments by the prosecutor during opening statenent were
not objected to and therefore unpreserved. Moreover, the
State nmaintains that the statenent was a fair and accurate
protrayal of the evidence eventual ly presented.

There is a line of cases which recognize that
fundanental error may arise even where no objection is

| odged at the trial level. Were defense counsel fails to

12



object at trial to inproper prosecutorial conments,
fundanental error may arise where the comments go to the

foundation or nerits of the cause of action. See Gonzal ez

v. State, 588 So.2d 314, 315 (Fla. 3d DCA 1991). An
appel l ate court may review the prosecutor's statenents

under the concept of fundanental error. Bonifay v. State,

680 So.2d 413, 418 (Fla. 1996). This Court may reviewthe
record and take into consideration the context of the

closing argunent. See CGrunp v. State, 622 So.2d 963, 972

(Fla. 1993). The appellate courts in this state have
reversed nunerous cases based upon a fundanental error
arising from inproper prosecutorial argunents. See

Porterfield v. State, 522 So.2d 483, 487 (Fla. 1st DCA

1988) (prosecutor's allusions to defendant's failure to
testify subject to review even w thout contenporaneous

objection); Rosso v. State, 505 So.2d 611, 612-613 (Fl a.

3d DCA 1987) (prosecutor's statenents regardi ng def endant' s
failure to testify and derogatory conments concerning
defendant's insanity defense subject to review even

wi t hout contenporaneous objection); Aa v. State, 658

13



So.2d 1168 (Fla. 5th DCA 1995) (prosecutor's conments on
matters not introduced as evidence at trial subject to

revi ew even w t hout contenporaneous objection); Fuller v.

St at e, 540 So. 2d 182, 184- 185 (Fl a. 5th DCA
1989) (prosecutor's comments derogatory of defendant as
"shrewd" and "diabolical" and attacking defense counse

subj ect to revi eweven w t hout cont enpor aneous obj ection);

Pacifico v. State, 642 So.2d 1178, 1182-1184 (Fl a. 1st DCA

1994) (prosecutor's coments regarding jury's duty to
convict, pejorative terns characterizing defendant,
expressing personal beliefs as to credibility or veracity
of witnesses, and referring to matters not in evidence,
subj ect to revieweven w t hout cont enporaneous obj ection).

The State suggests that the "gravaman" of Defendant's
conplaints is that the prosecution characterized the
brutal nature of the crines against Schiller, Giga and
Furton, the organization with which these crines were
conm tted and t he purpose behind the crines. However, the
comments were far nore than that. The prosecutor bel ow

| nproperly argued the "awful," "evil," "horrible," and

14



"gruesone, the nost gruesone...of nurders” and nature of
the crinmes (T. 4842; T. 4843; T. 4871; T. 4882-4883); the
fact that the defendants were "preying” on their victins
(T. 4844); the fact that offense was worse than "any war
crime" (T. 4851); that the offense anounted to an "I rani an
host age" situation (T. 4852); and that the defendants
prepared for a "human barbecue" (T. 4878). These conmments
clearly anmounted to argunent discrediting the defense,
attacking the character of the defendants and expressing
personal views and opinions. It is one thing to present
evi dence which the jury can conclude is "awful,"” "evil,"
"horrible," and "gruesone," and quite another for the
prosecutor to engage in characterizations of the evidence
fromher own personal viewpoint. It is one thing for the
jury to conclude that the defendants were involved in
crimes akin to "war crinmes" or simlar to an "lranian
host age" si tuati on, and quite another for t he
representative of the State to mnmake these concl usions
before any evidence is presented whatsoever. It is one
thing for jurors to conclude that the defendants prepared

15



for a "human bar becue,” and quite another for an assi stant
state attorney to nake this point during opening
st at enrent .

Def endant was indeed entitled to a di spassionate and
sanitized rendition of the evidence the prosecution was
about to present, wthout editorializing and wthout
enotional buzz words clearly ainmed at inflammng the
passions and prejudices of the jury. Indeed, the State

appears to totally mss the point that the prosecutor was

delivering an opening statenent, not a closing argunent.

The prosecutor's conments were delivered over 40 pages of
transcripts at the very nonent the jury was asked to focus
on the particulars of the case. These were not nere
| sol ated remarks. This "argunent" was not just the

State's version of the facts. See Rhodes v. State, 638

So.2d 920, 925 (Fla. 1994) (prosecutor allowed to explain
how def endant strangled victin).
vy
DEFENDANT WAS DENIED A FAIR TRI AL WHERE COUNSEL

FOR OO DEFENDANT DOORBAL WAS ABLE TO QUESTI ON
W TNESSES ADVERSELY TO DEFENDANT

16



Def endant was denied a fair trial where counsel for
co-defendant Doorbal was able to question wtnesses
adversely to Defendant. The State argues that the trial
court did not abuse its discretion to have Defendant's
case heard separately but concurrently to Doorbal's case
and that no prejudice accrued to Defendant. The State
contends that although Defendant joined a notion against
dual juries defense counsel below did not object to the
majority of the questions asked by Doorbal's counsel. The
State points out that Doorbal's cross-examnation of
various police wtnesses about evidence incrimnating
Def endant and Doorbal's cross-examnation of civilian
W tnesses concerning Lugo's l|leadership role was largely
brought out during direct exam nation.

Def endant submits that he properly preserved the i ssue
of severance for appeal. Def endant al so contends the
State has wholly disregarded the prejudicial inpact on
Def endant' s case arising fromthe adversarial questioning
by Doorbal's counsel. Initially, the State asserts that

al t hough Defendant joined a notion for separate juries he

17



did not object to the majority of the inproper questions
propounded by Doorbal's counsel. The State does not

nmention, however, that Defendant filed a notion for

severance in this case. (R 2514-2528). |In said notion,

Def endant detailed the very reasons why a conplete
severance of the defendants' trials should have been
gr ant ed, including the issue of antagonistic or
"conflicting" defenses. (R 2515-2516; R 2520-2521; R
2522- 2525).

Contrary to the State's argunent that Doorbal's
guestioning of witnesses was nerely "cumulative,” and,
therefore, non-prejudicial, Defendant submts that the
lines of questioning by Doorbal's attorney resulted in
severe prejudice to Defendant by re-enphasizing areas of
i nquiry devel oped by the prosecutor and channeling the
| npact of the evidence agai nst Defendant.

During the course of the trial, counsel for Doorbal
continual l'y questioned w tnesses adversely to Defendant's

Interests in no less than ten (10) naj or areas as fol |l ows:

18



1) Doorbal's attorney portrayed Defendant Lugo as the
| eader and nmasterm nd of the crimnal operation. (T. 5068-
5069; T. 5121-5124; T. 5125; T. 5129-5130; T. 5236; T.
7053-7054; T. 7561-7562; T. 7987-7988; T. 8789; T. 8791;
T. 10511-105121; T. 10522; T. 11233; T. 11234; T. 11235;
T. 11235-11236);

2) Counsel for Doorbal questioned w tnesses about
Def endant Lugo's crimnal past and activities, including
his federal probation (T. 5674; T. 11338-11339);
Def endant's alleged involvenent in nedicaid fraud (T.
8340-8341; T. 10513); and the simlarity of the signatures
by Defendant and Doorbal, intimating possible forgery (T.
8369- 8370) ;

3) He questioned wtnesses about incrimnating
evidence linked directly to Defendant, such as real estate
docunents, passports, the dart and dart guns; Giga's
driver's license, a $30,000 check to Delgado, a napkin
belonging to Giga, account information on Giga and
various firearns, syringes, the substance Ronpun and

bl oody clothes found in Defendant's apartnent. (T. 5669-
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5670; T. 5673-5674; T. 5764-5765; T. 6520-6525; T. 6529-
6537; T. 6543-6546; T. 6548). Counsel for Doorbal also
had the judge read docunents inplicating Defendant in
Schiller's captivity. (T. 6895-6897). He asked questions
concerning papers found in Defendant's office at Mese's
busi ness. (T. 7298-7302; T. 7306-7310). Counsel al so
asked a witness about the possibility that Defendant wore
the blue denimshirt in evidence. (T. 8301);

4) Doorbal's attorney brought out theidentification
of Defendant by others. (T. 6271-6272; T. 6300-6301; T.
6884-6885; T. 6889; T. 10209-10210);

5) He elicited testinony enphasizing the fact that
the denmand letters in the Schiller matter referenced
Def endant; that Mese represented Defendant but not
Doorbal. (T. 7314; T. 7315); and directing the
negotiations wth Rosen on the sale of the deli (T. 11237-
11238) ;

6) Doorbal's attorney brought out that Defendant was

know edgeabl e about the stock market and that he used,
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deceived and betrayed Lillian Torres. (T. 7559-7560; T.
8799) ;

7) Counsel for Door bal guestioned W tnesses
concerning checks witten by Defendant. (T. 7726-7730);
Defendant's mllion dollar I nvest ment (T. 8801) ;
Def endant's paynents to Delgado and others through an
account he alone controlled (T. 9007-9008; T. 11325-
11329) ;

8) He questioned a w tness about Defendant's post-
arrest phone calls (T. 8326-8329); and Defendant's post-
arrest attenpts to manipulate a defense (T. 11345);

9) Doorbal's attorney questioned a w tness about
Defendant's act in opening a mail box for Schiller (T.
8573-8574) ;

10) He questioned a wtness about Defendant's
possession of a gun and itens used for the kidnapping (T.
9835- 9925).

Defendant's trial did not just involve dual juries.

Def endant was, I n ef fect, confront ed by "dual"
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prosecutions. Defendant was forced to navi gate between
the Scylla and Charybdis of the State's formal prosecution
on the one side and Doorbal's unoffical, but unrel enting,
"prosecution"” on the other. He ultimately foundered
agai nst the rocks and sank in the whirlpool of the dual
attacks. The State dismssively asserts that nmuch of the
foregoing testinony was brought out during the State's
direct exam nation. However, the detrinental inpact of
exam nation by the attorney for a charged co-defendant, in
ajoint trial, into these areas, coupled with the i nimcal
"spin" of said questioning cannot be so easily di sm ssed.

This Court in Gumyv. State, 398 So.2d 810, 811-12 (FH a.

1981), nade clear that a defendant should not be forced to
"stand trial before two accusers: the State and his co-

def endant . "1

1 The State cites to Velez v. State, 596 So.2d 1197
(Fla. 3d DCA 1992), where the Third D strict approved the
procedure of dual juries in a nmanslaughter case. The
appel late court in Velez made clear, however, that dual
juries requires great diligence by the trial court (Ld at
1199) and is rife with the potential for error or
prejudice. ((ld at 1200). Here, the trial court did not
mai ntain the necessary diligence. The trial, with the
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In the present case, even the trial court acknow edged
the inimcal nature of co-defendant Doorbal's position in
the case vis-a-vis Defendant. During a discussion
concerning the introduction of letters supposedly witten
by Lugo and to be introduced by Doorbal, the court noted:

"...[FJrom day one he's been standing up there,

basically, ny guy's been mslead [sic] by Lugo,
ny guy wouldn't do anything, it's Lugo that's the

one that mani pulated him It's not like he's
been acting |like he's your client's buddy and all
of a sudden dropping the hammer on him.." (T.

11714) (enphasi s suppl i ed)
Still later, the court acknow edged that the defendants
Lugo and Doorbal were presenting "conflicting" defenses.
(T. 11857). There is no question from the record that
Def endant was unfairly subjected to a two-front attack.
Defendant is entitled to a newtrial.

(@v}

DEFENDANT WAS DENIED A FAIR TRIAL BY THE
| NTRODUCTI ON OF DOCUMENTS SHOW NG DEFENDANT' S
PROBATI ON I N A FEDERAL CASE

resuling overlapping and repetitive questioning by co-
defendant's attorney, went <clearly beyond the nere
"potential" for error or prejudice.
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During the course of Detective MColman's direct
exam nation, the State sought to introduce evidence of
Def endant Lugo's probation termnation in federal court.
The defense objected. (T. 5539-5540). The State argues
that the evidence of Defendant's probationary status was
adm ssi bl e because he used m sappropriated noney to pay
off his probationary restitution, thus supporting the
charges of noney | aundering and RICO. The State naintains
the evidence was not presented to establish Defendant's
propensity to coomt fraud; but rather, the evidence was
an interrelated function of Mese's financial accounts with
Def endant' s RI CO operati ons.

The State totally disregards Defendant's contention
that there was no need to show Defendant had been
convicted in federal court and had been placed on
probation in order to prove he had utilized certain
m sappropriated funds. Moreover, the State does not
address what soever the argunent that the particulars of
the prior conviction and probation added nothing to the
State's need for the evidence. Lastly, the State does not
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nmention the nunerous places in the record where

Def endant's federal conviction and probation is brought
out .

It is axiomatic that inquiry into a defendant's prior
conviction is permtted only when a defendant testifies.

"The rule in Florida has |ong been established
that a defendant who testifies on his own behalf
may be asked on cross-exam nati on whet her he has
been convicted of a crinme and, if so, how nmany
tines. Unl ess t he def endant answer s
untruthfully, the prosecution's inquiry along
this [ine nust stop." Leonard v. State, 386 So.2d
51 (Fla. 2d DCA 1980) (citations omtted). See
also Mead v. State, 86 So.2d 773, 774 (Fla.
1956); Lockwood v. State, 107 So.2d 770, 772
(Fla. 2d DCA 1959); Gavins v. State, 587 So. 2d
487, 489 (Fla. 1st DCA 1991). See also Section
90.610(1), Florida Statutes.

Cearly, questions concerning the specifics of the

prior conviction are not allowed. See Anderson v. State,

546 So.2d 65, 67 (Fla. 5th DCA 1989) (cases cited).

The St at e argues that adm ssi on of evi dence pertaini ng
to Defendant's federal conviction and probation was
harmess in view of the "brief" testinony on this issue.
In addition, the State avers that there was a "weal t h" of
evi dence agai nst Defendant. First, Defendant submts that
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testi nony and evi dence on his prior federal conviction and
probation was not "brief." The record shows repeated
references to it. (T. 5566-5571; T. 5953; T. 7225; T.
7226; T. 7417; T. 7421; T. 7537; T. 7699-7700; T. 8934; T.
8988-8989; T. 8718; T. 9102-9104; T. 9127-9140; T. 9149-
9160; T. 9164-9167; T. 9171-9189; T. 9674-9675; T. 9865-
9866; T. 11055). Sonme of the main wtnesses address
Def endant's conviction and probation, including Edward
DuBoi s, Jorge Del gado, and El ena Petrescu. The State even
called Defendant's probation officer to the stand.
| ndeed, the prosecutor bel ow nade argunent on this issue.
(T. 12472-12473; T. 12480-12481). Second, Defendant notes
that this Court has recogni zed that other crines evidence

Is presunptively harnful. Holland v. State, 636 So.2d

1289, 1293 (Fla. 1994). The State does not address this
principle of law. Defendant points outs, noreover, that
the jury's know edge of Defendant's prior federal crimnal
convi ction, which involved fraud, indisputably nade their
acceptance of the charges in the indictnent, and the
testinony of the cooperating w tnesses, easier to accept.
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(M)

THE TRI AL COURT ERRED WHEN | T PROHI Bl TED DEFENSE

COUNSEL FROM QUESTI ONI NG DEFENDANT' S  EX- W FE

ABQUT THE FACT THAT SHE APPEARED AT THE STATE

ATTORNEY' S OFFI CE WTH A LAWER

During Lillian Torres' cross-examnation, defense
counsel tried to ask Ms. Torres about the fact that she
appeared at the State Attorney's Ofice under subpoena
with her lawer. The State argues that Defendant's Sixth
Amendnent rights were not violated because the only area
of inquiry he was prohibited from exploring was the fact
that Torres' attorney acconpanied her to the State
Attorney's Ofice. The State asserts that, other than
perjury, Torres never faced the possibility of being
charged with any crine. Mreover, the State points out
t hat no agreenent was reached between Torres and the State
and no charges were ever filed against her.

Def endant submts that his counsel's line of inquiry
was not just one of inplying culpability from the fact

that a | awyer acconpani ed Torres to her intervieww th the

State Attorney's Ofice. H s counsel was denied the
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opportunity to question Torres about the fact that she was
at the State Attorney's Ofice with her attorney, who told
her she could face charges. (T. 7565; T. 7580-7581). At
one point, the prosecutor actually represented to the
trial court that the State Attorney's Ofice "had
contenpl ated charging her (Torres) with a crine..." (T.
7564). The prosecutor |later stated that she had deci ded
Torres had done nothing wong. (T. 7564). Wat the State
totally disregards is Torres' franme of mnd at the tine of
giving her statenment to the State Attorney's Ofice.
Def ense counsel should have been allowed to fully explore
Torres' fears of being charged, whether or not the State
contenpl ated charges or ultimately failed to charge her.

In Jean-Mary v. State, 678 So.2d 928 (Fla. 3d DCA 1996),

the Third D strict recognized a defendant's right to
guestion wtnesses concerning threatened crimnal
prosecuti on. This right to cross-examne a wtness
applies even where there is no agreenent between the

W tness and the state. Id at 929. It shoul d be renenbered
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that Torres was Defendant's ex-wi fe and was the recipient
of m sappropriated property and assets of victimSchiller.
VI |

THE TRIAL COURT ERRED |IN DENYI NG DEFENDANT' S

MOTI ON FOR NEW TRI AL AND REQUEST FOR DI SCOVERY

CONCERNI NG THE PROSECUTI ON' S FAI LURE TO DI SCLCSE

VI CTIM SCH LLER S FEDERAL CRI M NAL | NVESTI GATI ON

AND CASE AND THE PROSECUTION S FAILURE TO

DI SCLOSE AN | NVESTI GATI ON | NVOLVI NG THE MEDI CAL

EXAM NER

The trial court erred in denying Defendant's notion
for new trial and request for discovery concerning the
prosecution's failure to disclose Marcelo Schiller's
f eder al crimnal I nvestigation and case and the
prosecution's failure to disclose an investigation
i nvol ving the nedical examner who testified at trial.
The State argues that Defendant's suppl enental notion for
new trial was untinely because it was filed on July 29,
1998, well beyond the 10-day period nmandated by Rule
3.590, Florida Rules of Oimnal Procedure. |In addition,

the State avers that the allegations in notion for new

trial were insufficient in light of the record.
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Def endant first notes that trial counsel submtted the
suppl enmental notion for new trial on July 27, 1998.
Defendant's first nmotion for newtrial had been submtted
in My, 1998. Defendant's counsel filed a notion to
continue/stay sentencing on July 13, 1998, in order to
gain sufficient tinme to research and file his notion and
brief for new trial based on newy discovered evidence
pertaining to Schiller's federal nedicare fraud and noney
| aundering matter. (R 5399-5401). On July 15, 1998, the
trial court refused to del ay the sentenci ng but rul ed that
the defendants could "cone back"”™ to court if they found
any nerit to possible Brady violations. (T. 13233-13234).
The court directed the parties to "file a notion," and to
put whatever the defense finds "in a formof a notion and
Il will be glad to hear it." (T. 13235; T. 13236).
Consequently, the defense acted wthin ten days of
| earning of potential newly discovered evidence and the

court permtted the defense to bring the matter up at a

subsequent tinme. Moreover, in the present case, Defendant
al l eged perjury and fal se testinony by Marcelo Schiller,
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when he denied involvenent in Mdicare fraud and noney
| aundering. As such, due process warranted consideration
of Defendant's notion. The strict 10-day limt set in
Rule 3.590, Florida Rules of Oimnal Procedure, does not
apply under these circunstances. See, e.qg., State V.
dover, 564 So.2d 191 (Fla. 5th DCA 1990) (def endant
entitled to consideration of notion for new trial as a
result of false testinony of wtness even though notion
was untinely).

The State submts that Defendant filed a notice of
appeal prior to obtaining a ruling on his suppl enental
notion for new trial and suggested a "procedural bar"
exi sts for consideration of Defendant's noti on on appeal .
Def endant points out that the State agreed to a
relinqui shment of jurisdiction. This Court relinquished
jurisdiction to the circuit court for a ruling on the

suppl enental notion for new trial "for consideration of

all issues." (Appendix A). This Court had the discretion

to permt the lower court to render a final order on the
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suppl enental notion for newtrial. Rule 9.110(n), Florida
Rul es of Appellate Procedure, provides as follows:

"If a notice of appeal is filed before
rendition of a final order, the appeal shall be
subject to dismssal as premature. However, if
a final order is rendered before dismssal of the
premat ure appeal, the premature notice of appeal

shal | be consi der ed effective to vest
jurisdiction in the court to review the fina
or der. Before dismssal, the court in its

discretion may permt the lower tribunal to
render a final order."(enphasis supplied)

Moreover, Rule 9.600(b), Florida Rules of Appellate
Procedure, provides as foll ows:
"If the jurisdiction of the |lower tribuna
has been divested by an appeal from a final
order, the court by order may permt the | ower
tribunal to proceed with specifically stated

matters duri ng t he pendency of t he
appeal . " (enphasi s suppli ed)

Based on the foregoing, the State's argunents on
tineliness issue and the "procedural bar" issue are
W thout nerit.

The State further contends that the allegations in the
notion for new trial were insufficient in light of the
record. In particular, the State points out that the

defendants | earned of possible Medicare fraud during pre-
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trial proceedings and depositions. The prosecutor bel ow
recogni zed that Del gado was under federal investigation.
(T. 1969-1970). There was no clear revelation that
Schiller was under federal investigation. The trial court
permtted defense counsel to question Delgado about his
al | eged i nvol venent in any crimnal activity with Schiller
concerning Medicare fraud, but the court |imted the
inquiry. The court nmade clear that the defense attorneys
were prohi bited from asking Del gado about the details of
the crinme or evidence regarding the crine. (T. 2001-2007).
Del gado was subsequently deposed and questi oned about his
Medi care fraud invol venrent with Schiller.

The State argues that the foregoing establishes that
the defense was aware that a Medicare schene was being
I nvestigated by the federal governnent and that there was
a possibility of an indictnent. The State, however, does
not address Defendant's central point, viz., that the
State was aware of a pending federal investigation and
i ndi ctment of Marcelo Schiller and failed to comunicate
the matter to the defense. Al though the defense attorneys
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were aware of Delgado's clains of Mdicare fraud
inmplicating Schiller, Schiller hinself denied it. The
St at e advances the argunent that the prosecution bel ow was
not part of the federal governnent and had no control of
any federal investigation or indictnent. But this m sses
t he point. If the state prosecutor was aware of the
ongoi ng federal I nvestigation and pending federal
I ndi ctmrent and kept such information fromthe defense, it
Is irrelevant whether the prosecution was part of the
federal government or had control of any federal
i nvestigation or indictnent. In fact, the defendants
bel ow pointed to information provided by M. Jeffrey Tew,
Schiller's counsel, who had infornmed the prosecutor as
early as 1995 that Schiller's noney was dirty.
Unfortunately, because the trial court prevented the
def ense fromengagi ng i n di scovery on this point Defendant

was unable to perfect the record for this Court's review.?

2 The trial court asked for a "guarantee" that
def ense counsel could find that the prosecutor knew about
t he i nvestigati on and ensuing indictnent. (T. 13343). The
judge noted he was unaware of any |law that would permt

34



The State al so contends that defense counsel were able to
cross-exam ne Del gado and Schill er about Medicare fraud.
Del gado did talk about Medicare fraud. Schiller denied
It. Def ense counsel should have been permtted to
establish Schiller's lack of credibility by presenting
evi dence  of his invol venent in Mdicare fraud.
Information that the prosecution was aware of Schiller's
federal investigation and inpending indictnment woul d have
undermned Schiller's credibility. Such evidence would
have probably affected the outcone of the trial in view of
the fact that Schiller was the main wtness of the
prosecuti on.

The State argques that knowedge by the State
Attorney's O fice concerning Dr. Mttleman's investigation
was not grounds for a newtrial because said investigation
had no bearing on the trial. The State naintains,
noreover, that Dr. Mttleman did not give an opinion as to

causes of death and that his testinony was cumnul ative to

t he defense attorneys to conduct discovery on the matter.
(T. 13361).
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the testinony presented by Dr. Herron. In fact, Dr.
Mttleman testified that Giga probably died from bl unt
trauma, strangulation and/or admnistration of anina
tranquilizer. (T. 11676). Dr. Mttleman testified that
Furton probably died fromthe admnistration of xyl azine
or from asphyxiation. (T. 11674-11675). He described the
psychol ogi cal trauma experienced by Furton. (T. 11672).
Qoviously, these matters were not fully testified to by
Dr. Herron, who nainly discussed the uses and effects of
xyl azine. The fact that no one questioned that Giga and
Furton had been killed does not address Defendant's
argunent concerning the critical nature of Dr. Mttlenman's
testinony, especially as to Furton's physical and
psychol ogi cal trauma. This matter directly related to the
aggravati ng circunstances found agai nst Def endant.

(M 11)

DEFENDANT WAS DENNED A FAIR TRIAL BY THE
PROSECUTCOR S | MPROPER CLOSI NG ARGUVENT

Def endant was denied a fair trial by the prosecutor's

| nproper closing argunent. The State nmaintains that the
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first series of comments highlighted in the initial brief
(T. 12456; T. 12462; T. 12464) merely involved the State's
assessnent of Defendant's notive and the serial aspect of
Def endant's targets. The State also asserts that the
comments properly addressed the fact that Medicare fraud
had nothing to do with the crines at trial. Def endant
submts that the prosecutor | nproperly attacked
Def endant' s character by noting the "gratuitous violence,"
the "horrible things... in our world,"” the "evil" from
Lugo who was "hell on wheels." The prosecutor once again
alluded to an "lIranian hostage" situation as she had
during opening statenent (T. 4852), clearly enploying
i nflammatory and prejudicial inmgery. The State does not
address the inflammatory aspect of the remarks or the
personal attack nature of the prosecutor's closing
what soever . It is perhaps no accident that the State

Ignores the "lranian hostage" comment, especially when
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such argunent undeniably conjures up an indelible nmenory
of a national nightnare.?

The State argues that the prosecutor's remark, viz.,
"[We knowwho didit. [It's this man." (T. 12458), nerely
inplied that the jurors knew who commtted the crines by
t he overwhel m ng evidence presented at trial. The State
whol Iy disregards the pronoun "W" in the prosecutor's
ar gunent . The State does not address at all the
prosecutor's coment:

M5. LEVINE: "lInmagine with tape over your nouth

and a hood over your head, inmagine it on

Krisztina. Not on yourselves, on Krisztina and
what Krisztina is going through." (T. 12496).

3 This Court in Bertolotti v. State, 476 So.2d 130
(Fla. 1985), stated:

"The proper exercise of closing
argunent is to review the evidence and
to explicate those inferences which may
reasonably be drawn from the evidence.
Conversely, it nmust not be used to
inflame the mnds and passions of the
jurors so that their verdict reflects an
enotional response to the crine or the
defendant rather than the 1ogical
anal ysis of the evidence in light of the
applicable law " Id at 134. (enphasis
suppl i ed)
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The State contends that the nunmerous comments by the
prosecutor |abelling Defendant a "liar" (T. 12480; T.
12540; T. 12547; T. 12570) were justified because of the
the defense thene that the State's w tnesses were liars.
However, this Court has specifically condemmed this type

of prosecutorial argunent. See Gore v. State, 719 So.2d

1197, 1200-1201 (Fla. 1998); Ruiz v. State, 743 So.2d 1,

5-6 (Fla. 1999).4

Wiile it is true that contenporaneous objections are
normally required in order to preserve issues concerning
| mproper closing argunent on appeal, the courts in this
state have reversed nunerous cases based upon fundanent al
error. Al the cases cited by the State on the issue of
preservation of error by contenporaneous objection have

al so recognized the fundanental error exception. See

4 In Shellito v. State, 701 So.2d 837, 841-42 (Fl a.
1997), cited by the State, this Court considered a
prosecutor's coments regarding the credibility of a
wi tness who had testified. This Court noted that the
prosecutor's coments were nade in the context of allow ng
the jury to assess the witness' credibility. See also
Caig v. State, 510 So.2d 857 (Fla. 1987). In this case,
Def endant did not testify.
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MDonald v. State, 743 So.2d 501, 505 (Fla. 1999);

Chandler v. State, 702 So.2d 186, 191 (Fla. 1997); Kilgore
v. State, 688 So.2d 895, 898 (Fla. 1996). In addition, it
cannot be said the of fendi ng cl osi ng argunent was harnl ess
error. The prosecutor's inproper comrents were spread out
t hr oughout her presentation. The State's evi dence agai nst
Def endant rested primarily on the cooperating testinony
of forner co-defendants, such as Delgado, Pierre and
Petrescu. Marcelo Schiller inplicated Defendant because
Schill er recognized a distinctive |isp.
(U X)

DEFENDANT' S CONVI CTI ONS MJUST BE REVERSED DUE TO
THE CUMULATI VE EFFECT OF THE CUMJULATI VE ERRORS

Def endant' s convi cti ons shoul d be reversed due to the
cumul ative effect of the cunmulative errors at trial.

Def endant relies on his initial brief on this issue.

Xy

DEFENDANT | S ENTI TLED TO RESENTENCI NG BASED UPON
THE PROSECUTOR S | MPROPER PENALTY PHASE ARGUVENTS

Defendant is entitled to resentencing based upon the
prosecutor's inproper penalty phase argunents. The State
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argues that the prosecutor's argunent concerning the
jurors' oath (T. 13087-13088) was proper because the
conment nerely remnded jurors they should return a death
recommendation where the aggravating circunstances
out wei ghed the mtigating circunstances. This Court has
repeatedly ruled that this "foll ow your oath" argunent is

i nproper. See Wbin v. State, 714 So.2d 411 (Fla. 1998);

Garron v. State, 528 So.2d 353 (Fla. 1988); Brooks v.

State, 762 So.2d 879 (Fla. 2000).

The State argues that the prosecutor's comments
concerning tying up the victins "like animals" (T. 13090)
and stating that Furton was "just garbage," were proper
remar ks distinguishing Defendant's nurders from non-
capi tal nurders. Moreover, the prosecutor's conments
concerni ng the di snenbernent of the bodies (T. 13098) were
proper in that the prosecutor explained how the evidence
il lustrated the CCP aggravator. Def endant submts the
prosecutor's argunment concerning di snenbernent of bodies
was obviously presented in order to inject non-statutory

aggravating circunstances into the ©penalty phase.
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Moreover, the State does not address whatsoever
Def endant' s argunent that the foregoi ng coments regarding
treating the victinse like aninals and garbage were
dehunmani zi ng and i npr oper.

The State argues that the prosecutor's coments about
l'ife inprisonnment not bei ng enough for Defendant, and that
with life inprisonment Defendant would be able to live a
limted life, were proper because the State was nerely
review ng the applicable aggravators that distinguished
this case fromother nurders. The State does not address
what soever the decisions of this Court condeming these

types of argunents. See Hodges v. State, 595 So.2d 929

(Fla. 1992); Taylor v. State, 583 So.2d 323 (Fla. 1991).

The State, noreover, does not discuss the dehunmani zing
nature of the renarks.

The State argues that the prosecutor's comments about
everybody having obstacles in life were proper because
they rebutted the alleged mtigator that Defendant was
abused by his father. The State suggests that the

prosecutor was not attenpting to have the jurors place
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t hensel ves in Defendant's position but was only directed
at the lack of mtigating evidence. It is clear, however,
that the prosecutor was pointing out to jurors that the
jurors took different paths in life although they too nmay
have encount ered obstacl es.?®

The State argues that the prosecutor's coment
regardi ng Def endant's col d-bl ooded acts and the fact that
he shoul d not be shown nercy (T. 13113) was not a commrent
requesting jurors to show Defendant the sane nercy he had
shown the victins. However, it is clear in reading the
prosecutor's coments, in the context in which they were
delivered, that the prosecutor was indeed suggesting that
Def endant not be given nercy due to the lack of nercy he

showed his victins. 8

5 The case of Hooper v. State, 476 So.2d 1253 (Fl a.
1985), cited by the State in its brief, involved a
prosecutor's comment regarding the activities of the
victims husband upon arriving at the scene of the nurders
in order to show that his behavior was not i nappropriate.
The comment involved in this case is wholly different in
that the prosecutor was contrasting the jurors' paths in
life with that of Defendant's.

6 The State does not address the prosecutor's
comments regarding societal or religious reasons in
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(X1)

THE TRIAL COURT'S SENTENCE OF DEATH SHOULD BE

VACATED SINCE DEATH WAS A DI SPROPORTI ONATE

SENTENCE IN TH S CASE

The State argues that the sentence of death was
proportionate. The State points out that the trial
court's determ nation concerning relative culpability of
co-perpetrators is a finding of fact which should be
sustained i f supported by conpetent substantial evidence.’
In the present case, Delgado did not play a relatively
mnor role in the Furton/Giga episode. By his own
testinony it was shown that Delgado was intinmately
involved in the preceding Schiller incident. Del gado

| ear ned about a pl anned ki dnappi ng of a Hungari an coupl e.

Del gado was present when Furton was injected wth

support of the death penalty (T. 13113) or Defendant's
argunent t hereon.

" This Court may review the trial court's decision
in light of the record and cone to a different concl usion
on relative culpability. Indeed, in Pucciov. State, 701
So.2d 858 (Fla. 1997), cited by the State, this Court
found that the trial court's determnation of relative
cul pability of the co-perpetrators was not supported by
t he evidence and vacated the death sentence.
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tranquilizers. He actively participated in the disposal
of the bodies. He bought the itens needed to di snmenber
the bodies. He was present when the bodies were cut up.
He assisted in the cleaning of Doorbal's apartnent. It is
I ncorrect to say that Del gado was only an accessory after
the fact. Del gado was involved while Furton was still

alive. Conpare Larzelere v. State, 676 So.2d 394 (Fla.

1996) (sentence not disproportionate where cooperating
Wi tnesses given immunity and primarily testified to nunber
of incrimnating actions and statenments of defendant).

Moreover, it was established bel ow that Doorbal, not
Def endant Lugo, actually killed both Giga and Furton. 1In
fact, Doorbal apparently killed Giga on his own. The
trial court's reference to the jury's Tison instruction
related to Defendant's legal guilt on, not conparative
cul pability for, Giga' s nurder.

On appeal, this Court reviews the record to determ ne
whether the trial court's decision on aggravating
circunstances is supported by Jlaw and conpetent

substantial evidence. Cave v. State, 727 So.2d 227, 229
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(Fla. 1998)(citing Wllacy v. State, 696 So.2d 693 (Fl a.

1997)). Review of mtigating circunstances is a m xed
guestion of law and fact. This Court may subject a trial
court's decision on the weight given mtigating

ci rcunstances to an abuse of discretion standard. Cave v.

State, supra, at 230(citing Blanco v. State, 706 So.2d 7

(Fla. 1997) and Canpbell v. State, 571 So.2d 415 (Fl a.

1990)) . It is perfectly appropriate for this Court to
review the trial court's sentencing decision under these
gui del i nes.
Xl |
THE TRIAL COURT' S SENTENCI NG ORDER HAS ERRCRS
THAT, BOTH | NDI VI DUALLY AND CUMULATI VELY, REQU RE
REVERSAL OF DEFENDANT' S DEATH SENTENCE AND A
REMAND FCR RESENTENCI NG BY THE TRI AL COURT
Def endant relies on his initial brief on this issue.

(X111)

THE TRI AL COURT ERRED | N ORDERI NG ALL SENTENCI NG
TERVE AND M N MM MANDATORY TERVBE TO RUN
CONSECUTI VELY TO EACH OTHER

The State argues that the trial court properly ordered

the sentences and the mninum nmandatory terns to run
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consecutive. The State points out that Defendant's use of
a firearmduring the arned ki dnappi ng and ar nmed r obbery of
Schill er because the gun was used at different times and
places. In fact, however, the offenses were part of one
continuous crimnal episode and were not separated by tine
and place. The offenses were not subsequent to each ot her
in time and place but were commtted together. As such
the mninmumnmandatory terns should not have been run

consecuti ve.
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(XILV)
THE TRI AL COURT ABUSED | TS DI SCRETI ON BY GRANTI NG
AN UPWARD DEVI ATI ON | N THE SENTENCI NG GUI DELI NES
AND ORDERI NG ALL TERVE OF | MPRI SONMENT TO BE RUN
CONSECUTI VE TO EACH OTHER
The State argues that the trial court did not err in
departing wunder the guidelines because it wused the

unscoreabl e capital convictions as its grounds for upward

departure. The State cites to Bunney v. State, 603 So.2d

1270 (Fla. 1992), where this Court upheld a guidelines
departure based upon a cont enpor aneous unscor eabl e capit al
convi cti on. The State, however, does not address the
excessi veness of the departure. Bunney does not address
this issue. As a result of the lower court's sentencing
schenme, Defendant's total sentence consisted of two death
sentences, five life terns and 210 years inprisonnent,
runni ng consecutively.

(XV).

CAPI TAL PUN SHVENT AS PRESENTLY ADM N STERED
VI OLATES THE STATE AND FEDERAL CONSTI TUTI ONS

Def endant relies on his initial brief on this issue.
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CONCLUSI ON

For the foregoing reasons, Daniel Lugo respectfully
requests that this Honorable Court enter an order
reversing his convictions and correspondi ng sentences and
remand for a new trial on all counts of the indictnent.
In the alternative, this Court should vacate Defendant's

deat h sentence and renmand for resentencing.

Respectfully submtted,

J. RAFAEL RCDRI GUEZ
Speci al | y Appoi nted Public

Def ender for Daniel Lugo
6367 Bird Road

Mami, FL 33155
(305) 667- 4445

(305) 667-4118 (FAX)

By:

J. RAFAEL RCDR GUEZ
FLA. BAR NO 302007
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foregoing was nailed to Lisa A Rodriguez, Esqg., Ofice of

the Attorney GCeneral, 444 Brickell Avenue, Rivergate
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Pl aza, Suite 950, Mam, Florida, 33131, on this 24th day

of My, 2001.
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