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| NTRODUCTI ON

Appel l ant was the Defendant in the trial court and
Appel l ee, the State of Florida, was the prosecution. The
parties will be referred to as they stood in the |ower
court. The synbol "R' wll designate the record on
appeal, "T" will designate the trial transcript, and " ASB"
wi || designate Supplenental Brief of Appellee.

| SSUES PRESENTED

(1)

WHETHER DEFENDANT' S SENTENCES OF DEATH VI OLATED

APPRENDI V. NEW JERSEY AND SHOULD, THEREFORE, BE
VACATED

SUMVARY OF ARGUVENT

Defendant's sentences of death violated the U. S

Suprene Court's decision in Apprendi v. New Jersey, 530

U.S. 466 (2000), and should, therefore, be vacated. The
continued validity of this Court's decision MIls v.

Moore, 786 So.2d 532, 537 (Fla. 2001), cert. denied, 121

S.C. 1752 (2001), is dependent on the outcone of R ng v.
Arizona, 122 S. C. 865 (2002), where the U S. Suprene

Court agreed to deci de whet her Apprendi overrul es Wlton,
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upon which the decision in MIls relied. Contrary to the
State's argunent, the statutory maxinum for first degree
murder is |ife inprisonnent, unless the court mnakes
specific findings of fact that the defendant shall be
puni shed by death. As such, Florida's capital sentencing
schene, like the hate crinmes statute reviewed i n Apprendi,
exposes a defendant to enhanced puni shnment- death rather
than life inprisonnent- when a nmurder is commtted under
certain circunstances but not others and, therefore,
Appr endi applies to Florida's sentencing schene.
Regardless of the lack of objection or argunent,
fundanental error permts this Court toreviewthis issue.
It is apparent that the inposition of the death penalty in
this case, under the capital sentencing schene at issue
herein, goes to the very foundation or nerits of the case
itself. Irrespective of specific preservation of an
lssue, this Court may, in any event, consider the
retroactive application Apprendi, and t he ensui ng deci sion
in Rng clarifying Apprendi's application to capital

sentenci ng schenes, to this appeal because the decision(s)
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(1) emanates either fromthis Court or the United States
Suprene Court; (2) is constitutional in nature; and (3)
has fundanental significance. In this case, all three
Criteria are satisfied. At a mninum it would be prudent
to anait the decision in Ring before any final opinionis

I ssued by this Court in this appeal .



ARGUNVENT

(1)

DEFENDANT' S SENTENCES OF DEATH VI OLATED APPRENDI
V. NEWJERSEY AND SHOULD, THEREFORE, BE VACATED

The U S. Suprene Court has held that "it 1is
unconstitutional for alegislature to renove fromthe jury
t he assessnent of facts that increase the prescribed range
of penalties to which a crimnal defendant is exposed."

Apprendi v. New Jersey, 530 U S 466, 490 (2000)(quoting

Jones v. United States, 526 U S. 227, 252-53 (1999)). If

a defendant faces punishnent beyond that provided by
statute when an offense is "commtted under certain
ci rcunst ances but not others,"” it necessarily follows that
t he defendant should not, at the nonent the state is put
to proof of those circunstances, be deprived of

protections that have, until that point unquestionably

attached. Apprendi v. New Jersey, at 484.
The State argues that Apprendi is not applicable to
Florida's capital sentencing schene because death is the

statutory maxi num (Appellee's Supplenental Brief, p. 4).



A review of the applicable statutes shows that under
Section 782.04(1), Florida Statutes, nmurder in the first
degree is a capital offense punishable as provided in
Section 775.082, Florida Statutes. Section 775.082(1),
Florida Statutes, provides that a person convicted of a
capital felony shall be punished by death "if the
proceeding held to determ ne sentence according to the
procedure set forth in s. 921.141 results in findings by

the court that such person shall be punished by death,

ot herwise such person shall be punished by life
I mprisonment and shall be ineligible for parole.” Section
921. 141(3), Fl ori da St at ut es, provi des t hat

notw t hstandi ng the recommendation of a majority of the
jury, the <court shall enter a sentence of life
| nprisonment or death and nust set forth in witing its
specific findings of facts upon which the sentence of
death is based within 30 days after rendition of judgnent
and sentence. Based on the foregoing, it is obvious that
the statutory nmaximum for first degree murder is life

| mprisonnment, unless the court nmakes specific findings of
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fact that the defendant shall be punished by death.
Florida's capital sentencing schene, |like the hate crines
statute reviewed in Apprendi, exposes a defendant to
enhanced puni shnent- death rather than |ife inprisonnent-
when a nmurder is commtted "under certain circunstances
but not others." Apprendi, 530 US at 484. It 1s
apparent that Apprendi does, in fact, apply to Florida's
sent enci ng schene.

Florida lawis contrary to the principles espoused in
Apprendi. Under Florida law, the state is not required to
provi de notice of the aggravating circunstances it intends
to establish at the penalty phase, the jury is not
required to nmake any specific findings regarding the
exi stence of aggravating circunstances, there iIs no
requirenent of jury unanimty for finding individual
aggravating circunstances or for making a recomendati on
of death, and the state is not required to prove the
appropri ateness of the death penalty beyond a reasonabl e

doubt .



The State points out that this Court has previously
rejected challenges to Florida's capital sentencing

schene. In MIIs v. More, 786 So.2d 532, 537 (Fla

2001), cert. denied, 121 S. Q. 1752 (2001), this Court

reasoned that Apprendi did not underm ne Florida' s capital
sentenci ng scheme "[b]ecause Apprendi does not overrule

Walton [v. Arizona, 497 U. S 639 (1990)]," which upheld

the constitutionality of judge sentencing in capital
cases. However, the continued validity of MIIs is
dependent on the outcone of the U S. Suprene Court's

decision in Rng v. Arizona, 122 S. (. 865 (2002), where

the U S. Suprene Court agreed to deci de whet her Apprendi
overrules Wlton. Should Walton be overruled in Rng, it
I's obvious that the validity of the holding in MIIls wll
be put in question. The State asserts that Rng will not
affect Florida's capital sentencing schene because R ng
will only deal with judge-only sentencing. (ASB, pp. 4-5).
The State nakes the remarkabl e statenent that any hol di ng

t hat Apprendi extends to capital sentencing schenes woul d



not inplicate the concerns raised by Defendant in this
appeal (ASB, p. 5). It is rather presunptuous for the
State to suggest that the U S. Suprene Court will limt
its deci si on strictly to judge-only sent enci ng
jurisdictions or extend Apprendi to capital sentencing
schenmes but, sonehow, mraculously avoid the obvious
constitutional issues raised by Defendant in this case.?

In any event, as noted previously, Florida's capital

sentencing schene assigns to the judge the ultinmate

decision to inpose the penalty of death. |In Florida, the
jury does not sentence any defendant to death or life
| mpri sonment . As such, Defendant submts that any
deci sion by the U S. Suprene Court whi ch underm nes j udge-
sentencing schenmes wll inevitably affect Florida's

capi tal sentencing schene.

) Should the U S. Suprene Court extend Apprendi to
capital sentencing schenes, the decisions in Schad v.
Arizona, 501 U S. 624 (1991), Johnson v. Louisiana, 406
U S 356 (1972), Apodaca v. Oregon, 406 U S. 404 (1972),
and Giffinv. United States, 502 U. S. 46 (1991), cited by
the State, will unquestionably be affected.
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It is notable, noreover, that the State does not
address the potential inplication of Rng for Florida in
light of the fact that the U S. Suprene Court has stayed
two Florida executions in which the defendants
specifically presented the question whether Apprendi

overrules Walton, HIldwn v. Florida, 490 U S. 638

(1989) (per curian), and Spaziano v. Florida, 468 U S. 447

(1984). Bottoson v. Florida, 27 Fla.L Wekly S119 (Fl a.

Jan. 31, 2002), stay granted, No. 01-8099, (U.S. Feb. 5,

2002); King v. Florida, 27 Fla.L. Wekly S65 (Fla. Jan. 16,

2002), stay granted, No. 01-7804, (U S. Jan. 23, 2002).
The standard for granting a stay of execution pending
di sposition of a petition for certiorari includes the
requirenent that there be a significant possibility that

the Court will reverse the decision below Barefoot v.

Estelle, 463 U.S. 880, 895 (1983). The stays in Bottoson
and King, therefore, reflect the view of the U S. Suprene
Court that R ng may indeed have significant inplications

for the constitutionality of Florida's capital sentencing



schene, and consequently, directly inpact Defendant's
appeal herein.

The State maintains that Defendant did not adequately
preserve the record on the foregoing i ssue and, therefore,
this Court should not consider this issue on appeal.
Def endant asserts that fundanmental error permts this
Court to review this issue regardless of the lack of
objection or argunent as noted by the State. It is
apparent that the inposition of the death penalty in this
case, under the capital sentencing schene at issue herein,
goes to the very foundation or nerits of the case itself.
Irrespective of specific preservation of an issue, this
Court may, 1in any event, consider the retroactive
application Apprendi, and the ensuing decision in R ng
clarifying Apprendi's application to capital sentencing
schenes, to this appeal if the decision(s) (1) enanates
either fromthis Court or the United States Suprene Court;
(2) is constitutional in nature; and (3) has fundanental

significance. Wtt v. State, 387 So.2d 922, 929-30 (F a.

1980). In this case, all three criteria are satisfied.
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The decision in Apprendi, and the pending decision in
R ng, are opinions of the U S. Suprene Court. Those
decisions are constitutional in nature. The deci sions
have fundanental significance. Mreover, this appeal is
still pending before this Court. A decision by the U S
Suprene Court in Ring is expected sonetine this year. The
ramfications of Rng could clearly affect the ultimate,
I rrevocable penalty for Defendant in this case. At a
mninum it would be prudent to await the decision in R ng
before any final opinion is issued by this Court in this

appeal .
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CONCLUSI ON

Dani el Lugo respectfully requests that this Honorabl e

Court enter an order reversing his sentences of death.

Respectful ly submtted,

J. RAFAEL RCDRI GUEZ
Speci al |y Appoi nted Public
Def ender for Daniel Lugo
6367 Bird Road

Manmi, FL 33155
(305) 667- 4445

(305) 667-4118 (FAX)

By:

J. RAFAEL RCDR GUEZ
FLA. BAR NO 302007

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing was nmail ed to Sandra S. Jaggard, Esq., Ofice of
the Attorney GCeneral, 444 Brickell Avenue, Suite 950,

Mam , Florida, 33131-2407, on this 13th day of May, 2002.

J. RAFAEL RCDR GUEZ
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CERTI FI CATE OF COVPLI ANCE

Appel l ant states that the size and style of type used
in his reply supplenental brief is Courier 10cpi, 12 point

font .

J. RAFAEL RCDRI GUEZ
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