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SYMBOLS AND REFERENCES

Tn this Brief, The Florida Bar will be referred to as “The

Florida Bar,” or “the Bar.” The Respondent, Richard Lee Buckle,

Esqg., will be referred to as “Respondent.”

“RR” will refer to the Report of Referee in Supreme Court

Case No. 94,027, dated May 12, 1999.

“Tr. 17 will refer to Volume I of the Transcript of

testimony before the Referee in the disciplinary case styled THE

FLORIDA BAR v. RICHARD LEE BUCKLE, TFB No. 98-11,359 (123), dated

March 25-26, 1999. “Tr. 2" will refer to Volume II of the same.

“Rule” or “Rules” will refer to the Rules Regulating The

Florida Bar. “Standard” or “Standards” will refer to the Florida

Standards for Imposing Lawyer Sanctions.
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STATEMENT OF THE CASE AND OF THE FACTS

On May 5, 1997, Donald L. Spaulding (“Spaulding”) raped a
femal e resident of Bradenton, Florida on his boat. (Tr. 2, pg.
302, lines 2-4 and 24-25.) A nonth later, on June 2, 1997, M.
Lydia G bas, a Canadi an citizen who then was vacationing in
Florida, net Spaul ding and al so went out on his boat with him
The two spent the day on the intracoastal waters around Sarasota
County, and, when night fell, Spaulding attenpted to perpetrate a
simlar crimnal act on Ms. G bas. She fended off Spaulding s
advances and was able to exit his vessel. M. G bas reported
what had occurred to |ocal |aw enforcenent authorities, who
arrested Spaul ding. (Respondent’s Exh. 4)

On June 9, 1997, Spaul ding hired Respondent, who interviewed
himregarding Ms. G bas’ allegations. Shortly thereafter,
Respondent al so becane aware of allegations agai nst Spaul di ng
regarding the aforesaid rape occurring on his boat the previous
month. (Tr. 2, Page 415, lines 6-12.) Before any formal charges
were filed, Respondent tel ephoned the rape victim who inforned
that she desired no such contact by her assailant’s attorney.

(Tr. 2, Pg. 306, lines 3-14.) Thereafter, on June 18, 1997,
Respondent wrote the rape victima letter, which she received.

(Bar’s Exh. 4.) 1In the letter Respondent threatened to contact



every man with whomthe rape victimhad a prior business
relationship. She was offended by Respondent’s tactics,
especially by the letter she received, and its religious

encl osures. (Tr. 2, Page 315, lines 5-16.) A week later, on June
25, 1997, Respondent repeated this conduct with Ms. G bas; i.e.
he tel ephoned her and was infornmed that she desired no such
contact; then he sent her a letter enclosing religious tracts.
(Bar’s Exh. 1, Pages 7-9.) The transmittal of that letter with
encl osures forns the basis of the instant disciplinary matter.
(See Bar’s Exhibit 2.) Respondent’s simlar prior conduct
towards the rape victimwas received as evidence of an
aggravating circunstance. (Tr. 2, Page 314, lines 6-16.)

Ms. G bas considered the subject letter to be humliating
and intimdating. (Bar’'s Exh. 1, Page 13, line 24.) The referee
found the subject letter to be humliating and intimdating on
its face to a reasonabl e wonman standing in Ms. G bas’ place. (RR
at 2.) Mreover, the referee found that Respondent’s inclusion
of religious materials exacerbated the effect of receiving the
letter, in that they further offended Ms. G bas. (RRat 3; Tr. 1,
Page 189, lines 9, 21.) The religious materials included
conpari sons of Respondent’s religion (Christianity) with other

maj or organi zed religions, including Judaism Islam and



Buddhism w th the nmessage being that all other faiths were
i nsufficient and unavailing when conpared with Christianity. (Tr.
1, Page 191, line 22 et seq.)

Taken as a whol e, Respondent’s correspondence violated Rule
4-4.4, Rule 4-8.4(a), and Rule 4-8.4(d), Rules Regulating The
Florida Bar. (RRat 3.) Gyven all the aggravating factors,

i ncl udi ng Respondent’s prior disciplinary history and his simlar
m sconduct towards the rape victim the referee recomended that:
a) Respondent apol ogize to the rape victimand to Ms. G bas

t hrough The Florida Bar, which letters the referee would approve
bef orehand; b) Respondent’s |icense should be suspended for
thirty (30) days; and c) Respondent be placed on probation for
two (2) years, during which he shall not send religious tracts in
connection with his practice of law (per his admtted practice)

to any litigants or witnesses, or to their counsel. (RR at 4.)



SUMMARY OF THE ARGUMENT

The referee’s factual findings are supported by clear and
convi nci ng evidence of a conpetent and substantial nature. The
findings are accorded great weight and carry a presunption of
correctness, and Respondent has failed to present any sufficient
reason why any of the findings should be reversed.

The referee specifically found Respondent’s expl anati on of
his notive in drafting and sendi ng the subject correspondence to
lack credibility. (RRat 2.) The referee’s findings in this
regard | i kew se are presuned correct, and, though Respondent
seeks to reprise his explanation in this appeal, this Court
cannot see or hear the explanations as originally offered, as did
the referee. Respondent has failed to rebut the presuned
correctness of the referee’s determination that his explanation
| acked credibility.

Respondent conplains that the trial court disregarded the
testinony of two attorney-w tnesses whom he tendered as experts,
but who failed to inpress the court with their qualifications
and/or opinions. Just as the referee’s factual findings are
presuned correct, his determ nations regarding the credibility of
W tnesses are |ikew se presuned to be correct. The Bar asserts

that the expert w tnesses’ respective qualifications were



insufficient, and that their opinions were not objectively
sustai nable; thus the referee conmmtted no error by giving little
wei ght to them

The Bar argues that the recommended sanction is appropriate
given the facts, the aggravating factors, and the Respondent’s
prior disciplinary history, and that the referee’s recommended
sanction fulfills the purposes of Bar discipline. Respondent
argues that certain prior cases involving attorneys who sent
of fensi ve correspondence resulted in no nore than a public
repri mand. However, Respondent ignores the aggravating factor of
his simlar m sconduct directed toward Spaul ding’s rape victim
and he refuses to recogni ze the wongful nature of his conduct
toward Ms. G bas. Respondent’s argunent of the case | aw | acks
merit because it does not address the instant aggravating
ci rcunst ances found by the referee, which include his two (2)
prior instances of formal discipline and his substanti al
experience in practicing |law. Moreover, Respondent’s m sconduct
IS nore egregious than the conduct reported in the cases upon
whi ch he seeks to rely. This fact, coupled with the aggravati on,
makes the recomrended di scipline appropriate.

Finally, the issue of the recommended probation and the

condi tion under which Respondent nust serve it is nore properly



cast as: whether this Court may preclude an attorney from
distributing religious speech by and through the license it has
granted him, as a term of disciplinary probation. When this
Court grants a license to practice law it creates an officer of
the courts of this state; by practicing | aw, Respondent acts
under color of the judicial branch of the state. Wen Respondent
uses his license as the neans by which he espouses his religious
views, and directs those views to wtnesses, litigants, other
attorneys and judicial officers, such conduct can violate

st andards of professional conduct under certain factual

ci rcunstances, as found here. It also can exceed the paraneters
of licensure in a general sense, because the recipients of the
religious speech are a captive audience, in that they may not
reasonably ignore the legal matters w thin which Respondent

encl oses his religious speech.

As for Respondent’s argunent that this Court cannot
constitutionally restrain himfromusing his state-granted | aw
license as the platformfromwhich he pronotes his particul ar
religion, the Bar counters that if such conduct interferes with
the adm nistration of justice in this state, then this Court has
a conpelling state interest in preventing sane. Because

Respondent transmts religious speech by and through the



privilege granted by this Court, it is the Bar’s position that
this Court may properly enjoin himfromdoing just that --
leaving himfree to distribute religious speech using any neans

other than his license to practice | aw.



ARGUMENT

I. THE REFEREE’S FACTUAL FINDINGS ARE SUPPORTED BY COMPETENT,
SUBSTANTIAL EVIDENCE.

Respondent contends that the referee failed to properly
consi der the opinions of two attorneys whom Respondent call ed as
expert w tnesses. Respondent offers no evidence of this asserted
dereliction, save for the fact that the referee’s report makes no
mention of the opinions. It is nmuch nore likely that the referee
duly consi dered the opinions and deenmed theminsufficient when
wei ghed agai nst the factual evidence.

The respective qualifications of each expert w tness offered
by Respondent were insufficient to clearly and convincingly
establish the person as qualified to give expert testinony on the
particular legal ethics at issue in this case. (see Tr. 1, Pages
87-97; and Tr. 1, Pages 105-109.) 1In sum the testinony anounted
to little nore than personal opinions given by |icensed attorneys
who know t he Respondent. Respondent argues that, because the Bar
chose not to offer any controverting opinion testinony, the
referee erred by not slavishly adopting as conpetent and
substantial the opinion evidence Respondent presented.

Sinply stated, opinion evidence is of dubious benefit in a
factual scenario as unconplicated and uncontroverted as the

i nstant one. Respondent admtted drafting and sending the



subj ect three-page letter with enclosed religious tracts to the
victimof an attenpted sexual assault. The victimtestified that
she was hum liated, intimdated, and scared by receiving the
subject letter (Bar’s Exh. 1, Page 13, lines 15-18), and that
Respondent’s inclusion of religious materials with the letter
made her feel |ike Respondent “was using God as a neans to maybe
make nme feel guilty about pursuing the charges.” (Bar’s Exh. 1,
Page 27, lines 15-20.) Those facts establish harassnent and
intimdation of an adverse witness froma psychologic as well as
a religious perspective. Thus, under a Rule 4-8.4(d) cal culus,
the pertinent inquiry is whether her reaction was reasonabl e,
under an objective, reasonabl e person standard. This requires a
largely intuitive analysis of the factual evidence. As such
expert testinony is not especially insightful or instructive,
unless it conmes froman expert in human behavi or -- which both
expert witnesses were not. The referee found that the subject
letter was objectively humliating and intimdating. (RR at 2.)
Respondent wanted his experts to add weight to his assertion
that his intentions were honorabl e and reasonable in drafting and
sendi ng the subject correspondence. However, under a 4-8.4(d)
anal ysis, the Bar needed to prove only that Respondent’s conduct

arose from“callous indifference”, which nost certainly was



proven here. Respondent admtted that he had judged Ms. G bas to
be a “woman of |ow norals” prior to sending her the letter at
issue. (Tr. 1, Page 23, line 23.) Though Respondent coul d not
justify this noral judgnent (see Tr. 1, Page 134, line 18 et
seqg.), his attitude is apparent in the letter he wote.
Respondent al so testified that Ms. G bas needed to be “saved.”
(Tr. 1, Page 140, lines 13-24.) Expert testinony cannot clarify
such telling adm ssions regardi ng Respondent’s actual intent.
Respondent al so sought to prove, through the opinion
evi dence, that his sending of the subject correspondence had a
“substantial purpose” under a Rule 4-4.4 cal culus. Respondent’s
position is that his substantial purpose in sending the subject
letter was to ask the alleged crime victimto voluntarily supply
all sorts of private, confidential, and personally enbarrassing
i nformal discovery upon receiving the letter. According to
Respondent, the letter was intended to be a legitimte request
for information; thus it had a substantial purpose. Respondent
reasserts this defense on appeal, and inplicitly argues that his
“substantial purpose” was clearly and convincingly established by
the two experts opining that the letter had a substanti al
purpose. This defense and the attenpt to establish it through

expert testinony is transparent. The referee expressly found it

10



to be not credible, which presumably is why he did not consider
the opinion testinony supporting the sane worthy of nmention. (RR
at 3).

In disciplinary proceedings, the referee’s findings are
accorded substantial weight, and should not be overturned unl ess

clearly erroneous or lacking in evidentiary support. The Florida

Bar v. WAgner, 212 So. 2d 770 (Fla. 1968). Respondent has fail ed

to challenge the referee’s factual findings in any way sufficient
to warrant their reversal
II. THE RECOMMENDED SANCTION IS APPROPRIATE IN VIEW OF

RESPONDENT’ S MISCONDUCT AND PRIOR DISCIPLINARY RECORD.

The Bar contends that the referee gave due and sufficient
consideration to the aggravating factors in determning the
recommended sanction. As a result, the recommended sanction
achi eves the objectives of Bar discipline, because it is
consistent not only with the adjudi cated m sconduct and the
factors aggravating it, but also with the relevant case |aw, and
the Florida Standards for |nposing Lawer Sancti ons.

The objectives of Bar discipline, the Standards, the case
authority, and the ends of justice are all well served by
i nposi ng on Respondent the recomended 30-day suspension foll owed

by a two (2) year probation, during which Respondent shall be

11



prohi bited fromusing his state-granted |aw | i cense as the neans
by which he delivers religious speech to persons who cannot
reasonably decline or refuse such correspondences -- i.e.,
opposing litigants, w tnesses, and attorneys.

While a referee’s recomendati on regarding discipline is
persuasive, this Court has the ultimate responsibility to
determ ne and order the appropriate sanction in any given case.

The Florida Bar v. Reed, 644 So. 2d 1355, 1357 (Fla. 1994). A

Bar disciplinary action nust serve three purposes: the judgnent
must be fair to society, it nust be fair to the attorney, and it
nmust be severe enough to deter other attorneys fromsimlar

m sconduct. The Florida Bar v. Lawl ess, 640 So. 2d 1098, 1100

(Fla. 1994).
I n inposing attorney discipline, this Court nust consider a
respondent’s previous discipline, and increase the discipline

where appropriate. The Florida Bar v. Bern, 425 So. 2d 526, 528

(Fla. 1982). This case reveals that Respondent has received two
(2) prior adnoni shnents for professional m sconduct, both
occurring in 1993. (RR at 5.)

Respondent relies on The Florida Bar v. Johnson, 511 So. 2d

295 (Fla. 1987), and The Florida Bar v. Sayler, 721 So. 2d 1152

(Fla. 1998), as authority for inposing a public reprimand in this

12



case. However, Respondent’s sending of the subject letter is
nor e egregi ous and nore reprehensi ble than the sending of the
letters in those cases. In Johnson, the offending correspondence
was sent nerely in an attenpt to secure the lawer’s fee. 1In
Sayler, the attorney sent to his opposing counsel in a workers
conpensation matter copies of then-recent news articles regarding
vi ol ence perpetrated by clai mants agai nst | awers defendi ng

wor kers conpensation clainms. The referee found that the articles
bore no relevance to the case at hand, and that they were sent to
intimdate or frighten the recipient. [d. at 1154. This Court

i nposed a public reprimand and placed M. Sayler on probation for
si x nmont hs, during which he was to undergo a nental health
evaluation. 1d. at 1155. It is inportant to note that neither
Johnson nor Sayler involved a respondent who previously had been
di sci plined. Here, Respondent has two (2) prior disciplines.

Mor eover, Respondent avoi ds any di scussion of the instant
aggravating circunstances found by the referee, which mlitate
for sterner discipline. The nost significant aggravating fact is
the simlar fact evidence involving Respondent’s conduct toward
the woman whom his client had raped. This constitutes both a
pattern of m sconduct and multiple offenses -- neither of which

appear in the Johnson or Sayl er opinions.
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The aspect of this case that nost distinguishes it from
Johnson and Sayler, as regards the appropriate sanction, is
Respondent’s notivation to intimdate Ms. G bas into giving up
her crim nal conplaint agai nst Respondent’s client. Though this
finding was not expressly made by the referee, the sum and
subst ance of the published findings lead only to that concl usion.
As stated, Johnson evidenced nerely a bizarre attenpt to coll ect
a |legal fee, whereas Sayler involved an ongoi ng clash between
opposi ng | awers who disliked one another, culmnating in an
oblique reference to | awers who died violently. These seem
petty annoyances when conpared with the appalling, overt scare
tactic used by Respondent against Ms. G bas, a citizen of a
foreign country who had been victimzed crimnally while visiting
Florida. Respondent’s conduct was a much nore pal pabl e attenpt
tointerfere with the admnistration of justice than either M.
Johnson or M. Sayler made. The fact that his client actually
was guilty of victimzing these two wonen nakes Respondent’s
m sconduct even nore reprehensible.

Standard 6.30, Florida Standards for |nposing Lawer
Sanctions, states that “the follow ng sanctions are generally
appropriate in cases involving attenpts to influence a

wtness...” Standard 6.32 is therefore the appropriate standard

14



to consider in determning an appropriate sanction in the instant
case. Standard 6.32 states: “Suspension is appropriate when a

| awyer engages in comrunication with an individual in the |egal
system when the | awer knows that such communication is inproper,
and causes injury or potential injury to a party, or causes
interference or potential interference wwth the outcone of the

| egal proceeding.”

Here, Respondent attenpted to intimdate fromafar a femal e
citizen of another country who already had been terrorized by his
client. Aggravating that conduct is the fact that he al so
attenpted to intimdate a | ocal woman whom his client had raped.
The purpose of Respondent’s tactics is not difficult for a
t hi nki ng person to discern: he intended to harass, humliate or
intimdate these crine victins into giving up their quest for
justice. This mnd-set alone mlitates strongly for suspension
as an appropriate sanction.

Moreover, the referee determ ned that Respondent owes these
two wonren a witten apology for his conduct, and the Bar heartily
agrees with that renedial condition. |f Respondent cannot or
w Il not fashion and submit an acceptable witten apol ogy to each
woman by the expiration of his 30-day suspension, then his

suspensi on should continue until and unl ess he does so.

15



G ven Respondent’s instant m sconduct, the actual or
potential harmresulting therefrom his prior m sconduct, and the
ot her aggravating factors present, the threefold objectives of
Bar discipline will be adequately served by this Court’s approval
of the referee’s recomended sancti on.

III. THIS COURT MAY, AS A TERM OF PROBATION, PROHIBIT RESPONDENT
FROM USING THE LICENSE IT GRANTED HIM AS THE MEANS THROUGH
WHICH HE TRANSMITS RELIGIOUS SPEECH TO LITIGANTS, WITNESSES,
AND OTHER ATTORNEYS.

Respondent casts the recomended probation termas an
i nperm ssible infringement of his First Amendnent right to
practice his chosen religion. However, as is argued below, this
issue is nore properly analyzed under the First Anendnent’s
Est abl i shnent C ause, and not under the Free Exercise C ause.

The text of the First Anendnent is as foll ows:

“Congress shall nmake no | aw respecting an
establishment of religion, or prohibiting the
free exercise thereof; or abridging the

freedom of speech...”

U.S. Const. anmend. |I. The facts of this case present an

i ntersection of speech and religion. Respondent admts that he
encl oses pre-printed religious tracts with each and every
correspondence that he sends out in his capacity as a practicing
attorney. He does so without regard to the circunstances and

wi thout reflection as to the particular circunstance. (Tr. 1

16



Page 182, lines 1-9.) Respondent made no inquiry of hinmself as
to whether or not it was appropriate for himto encl ose the
instant religious materials wwth the letter to Ms. Gbas. (Tr. 1
Page 181, lines 9-17.) At trial the Bar argued, and the referee
found, that under some circunstances -- nost particularly, the
instant one -- it clearly can be inappropriate to encl ose
religious speech with an attorney’s correspondence. (RR at 3.)
In anal yzing the distinctions between engaging in religious
activity (exercising one’s religion) and religious speech
(distributing religious literature) the |egislative history of
the Religious Freedom Restoration Act (RFRA) (42 U S.C. 8§2000bb-
1) is instructive. The supporters of RFRA dealt with the
guestion of whether the Act’'s statutory accommodati ons for
religious activity should extend to religious speech as well.
(RFRA requi res governnment to accommodate “religious activity”
when it conflicts with generally applicable governnental | aws and
regulations.) Wile RFRA's supporters did not exclude religious
speech fromthe definition of “protected religious exercise”,
they also did not specifically shield it fromthe operation of
content-neutral |aws concerning the tinme, place, and manner of
expression. Thus, RFRA's legislative history states that

religious speech is subject to reasonable tinme, place and manner

17



restrictions |ike other speech. 1993 U S. Code Cong. & Adni n.

News 1892, 1903 (“where religious exercise involves speech, as in
the case of distributing religious |iterature, reasonable tine,

pl ace and manner restrictions are perm ssible consistent with
first amendnent jurisprudence.”) In other words, the pronul gators
of RFRA did not elevate religious speech to a |level higher than
ot her fornms of speech or expression.

It is inportant to realize that by the instant encl osures
Respondent was not engaging in religious activity but religious
speech -- he was not practicing his religion but rather marketing
it -- and it is this distinction that pushes Respondent’s conduct
away fromthe First Anmendnent’s Free Exercise C ause and toward
the Establishnment O ause, for Respondent admts that he routinely
encl oses such religious speech solely in connection with his
practice of law. (Tr. 1, Page 179, lines 6-12; Page 180, |ines 6-
9.) It is axiomatic that Respondent can pursue his “business”,
i.e., the practice of law, only by virtue of the license this
Court has granted him Not only does he use his |law |icense as
the “platformto spread” his particular dogma, he does so in his
capacity as an officer of the courts of this state -- as
encl osures wthin the court’s business. In so doing, he delivers

religious speech to people who cannot reasonably decline or

18



refuse his transmttals -- because the speech is enclosed within
attorney correspondence and pl eadi ngs whi ch the addressees cannot
refuse, or can refuse only at their peril. Oten, including the
two i nstances shown here, Respondent delivers this religious
speech directly to people’s honmes. |In every instance, and at
every opportunity, Respondent sends this religious speech al ong
wi th whatever |legal matter |likewi se is being sent. He nakes no
exceptions to this practice, as this Court nust notice by its
review of the encl osures Respondent has transmtted to it as part
of this appeal.

What are opposing litigants to think when, in representing a
client, Respondent sends his religious nessages not only to them
and their counsel, but to witnesses, and to the presiding judge?
VWhat is a recipient like Lydia Gbas to think of this practice?
Is it unreasonable for her to think that Respondent was “trying
to use God as a neans to maybe make nme feel guilty about pursuing
the charges”? |s there not a parade of horribles to be imgi ned
by comm ngling the transmttal of |egal documents with the
conveyance of religious nessages?

The Bar’s position in this matter is sinple: Respondent nmay
prosel ytize his faith all he wishes as | ong as he does not use

his position as an attorney, and his license to practice |aw, as

19



the bully pulpit fromwhich that speech is | aunched. He may
purchase mailing lists, lease tinme on a television station, or

stand on street corners to market his religion. However, when he

does so as part of every communication he sends as an attorney,
using his letterhead, within pending | egal matters, and w thout
the consent of the recipients, he exceeds the paraneters of his
license. In doing so Respondent is pronpting a certain religion
under color of the authority and privilege granted himby the
judicial branch of this state. The recipients are not free to
ignore his correspondence, so they nust accept it.

Because Respondent’s encl osures constitute religi ous speech,
and not the practice of religion, per se, it is permssible for
this Court to restrain himfrom pronul gating the speech in
connection with his practice of law, as a matter of professional

conduct and professional discipline. cf. Sayler at 1154-55

(hol ding that attorney’s conduct in sending offensive, reprinted
articles to other counsel “was not protected by the First
Amendnent to the United States Constitution”).

This Court already governs and limts Respondent’s First
Amendnent rights extensively, and in various ways, pursuant to
his licensure: e.g., he may not reveal client confidences (Rule

4-1.6); he nust comrunicate with his clients (Rule 4-1.4); he

20



must not provide false or msleading evidence to a tribunal (Rule
4-3.3); he nmust not submt irrelevant or m sleading argunments to
a court (Rule 4-3.4); he must not threaten crimnal charges or
bar conplaints solely to gain advantage in a civil matter (Rule
4-3.4; he nmust not make fal se statenents of |aw or fact (Rule 4-
4.1); he may not try his legal cases in the public nmedia (Rule 4-
3.6); he may not nmake certain agreenents restricting his right to
practice (Rule 4-5.6); and his rights of comercial speech are
narrow y and extensively restricted (see Rules 4-7.1, 4-7.2, 4-

7.3, and 4-7.4) cf. The Florida Bar v. Went-For-1t, Inc., 515

U S 618 (1995) (upholding ban on direct mail solicitations from
| awyers to accident victins in an opinion that stressed the
state’s historic role in regulating the | egal profession).

Most pertinently, Respondent’s professional |icensure

restrains himfromengaging in conduct “in connection with the

practice of law that is prejudicial to the adninistration of

justice, including to knowi ngly, or through callous indifference,

di sparage or humliate litigants, wtnesses, jurors, court
personnel, or other |lawers on any basis, including, but not
limted to, on account of race, ethnicity, gender, reliagion,
national origin, disability, marital status, sexual orientation,

age, socioeconom c status, enploynent, or physical
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characteristic.” (Rule 4-8.4(d) (enphases added)). Respondent
has been found guilty of violating this very rule by the letter
that he sent to Ms. G bas, and by enclosing the instant religious
tracts that offended Ms. G bas. Assumng this Court upholds the
referee’s recomendation of finding of guilt in Respondent’s
violation of this rule by and through his encl osure of religious
tracts, Respondent cannot be heard to argue that this Court is
W thout authority to further prevent him as part of its

di scipline, fromcontinuing to do the sane or simlar to others
for a probationary period of tinme. Moreover, if the Court deens
t hat Respondent’s practice of indiscrimnately transmtting his
religious speech to litigants, w tnesses, court personnel, and
other lawyers in connection with his practice of law is not
perm ssi bl e under the Rul es of Professional Conduct, it may
enjoin himfromthat practice.

In Capitol Square Review Board v. Pinette, 515 U S. 753

(1994) a majority of the U S. Suprenme Court reaffirnmed that,
where particular religious speech is provided or permtted under
color of state authority, the appropriate Establishnment C ause
gquestion is whether a reasonabl e person woul d perceive that the
state governnent had endorsed the religious nessage. |d. at 779

(O Connor, J., concurring). A licensed attorney is a creature of
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the state, as is the lawitself; and only an attorney may
practice |law, for the | aw excludes all others fromdoing so. As
such, an attorney holds an office of trust, simlar to, but not
the same as, a person holding civil authority. Thus, when
Respondent engages in the practice of law, he is an official of
this state, in a unique way, and when he sends correspondence in
t hat singular capacity he does so under color of this Court and
this state’s | aws.

What this Court nust decide is whether, and to what degree,
Respondent may perm ssibly inject religious speech into what is
akin to, or in essence is, a workplace environnent. To the
extent that this Court allows himto do so, the question then
beconmes to what extent is the Court to be viewed as tacitly
endor si ng Respondent’s particular brand of religious speech,
under a Pinette analysis. Because the essence of any Court is to
be vi ewpoi nt-neutral, Respondent has created a dilema for this
Court by virtue of the fact that the Court has the authority to
directly regulate his professional conduct. Accordingly, by
merely deciding this issue, this Court will either: a) decline to
enj oi n Respondent’s practice and thereby tacitly endorse his
particul ar religious speech by affirmng his right to espouse it

by and through his |licensure; or b) order Respondent to cease his
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practice of comm ngling his professional obligations with his
religious speech and thereby declare that this Court cannot and

does not endorse those views. cf. Allegheny v. ACLU, 492 U.S. 573

(1989) (forbidding official endorsenents of religion through
prom nently positioned religious synbols on public property); and

Lee v. Wisman, 505 U. S. 577 (1992) (forbidding the state to

sponsor, direct, or coerce participation in a religious
exerci se).

CONCLUSION

For all the foregoing reasons, the discipline recoomended by
the referee in this case should be approved, and Respondent
should receive a thirty (30) day suspension and probation for two
(2) years, the terns of which would require Respondent to cease
enclosing religious tracts in connection with his license to
practice lawto any litigant, w tness, court personnel, or other
| awyer. Further, the length of Respondent’s suspension shall be
dependent on his subm ssion of letters of apology to the two
crime victins, which apol ogi es are deened acceptabl e by the
referee, but in no event will Respondent’s suspension be for |ess

than 30 days. Lastly, Respondent shall pay costs as recomended.

Respectful ly submtted,

24



25

BRETT ALAN CEER

Assi stant Staff Counsel

The Florida Bar

Suite C 49

Tanpa Airport, Marriott Hotel
Tanpa, Florida 33607

(813) 875-9821

Fl ori da Bar No. 061107



CERTIFICATE OF SERVICE

| HEREBY CERTI FY that the original and seven (7) copies of
The Florida Bar’s Answer Brief has been furnished by Airborne
Express to Debbi e Causseaux, Acting Cerk, The Supreme Court of
Fl orida, 500 South Duval Street, Tallahassee, Florida 32399-1927,
a true and correct copy by regular U S. Mil to Layon F. Robinson
1, Esq., Counsel for Respondent, at 442 A d Main Street,
Bradenton, Florida 34205, and a copy by regular U S. Mail to John
Ant hony Boggs, Esq., Staff Counsel, The Florida Bar, 650
Apal achee Par kway, Tall ahassee, Florida 32399-2300, on this

day of Decenber, 1999.

BRETT ALAN CEER

Assi stant Staff Counsel

The Florida Bar

Suite C49

Tanpa Airport, Marriott Hotel
Tanpa, Florida 33607

(813) 875-9821

Fl ori da Bar No. 061107

26



