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JURISDICTION

Petitioners, seek discretionary review, pursuant to Fla. R
App. P. 9.120 and Art. V Fla. Congt. of the Third District Court
of Appeals decision in Gty of Miami v. Keshbro Inc., 23 FLW 2128
(Appendix A) for following reasons: 1) the opinion expressly and
directly interprets federal and state constitutional provisions,
which define and protect fundanmental property rights, 2) Keshbro
directly conflicts with decisions of the Second District Court of

Appeals: See City of St Petersburov.  Bowen, 675 So. 2d 626

(Fla. 2d DCA '1996), rev. denied 680 So. 2d 421 (Fla. 1996) and
Citv of St. Pefershura v. Baird, No. 98-008 re-hearinc denied

'lJ

la 2d DCA 1998), (Appendix 3 slip opinion);City of £

;
\

=~ burs v. Cablinger case# 98-1850(pending in 2d DCA) and the
decisions of this Court: See Izmpa-Hillsborough Cty. Exo’wav.
B v AGAS Corp , 640 So. 24 54 [Fla. 1994); and Joint Ventures_
tnc v Departnment of Transportation, 563 So.2d 622 (Fla 1990.)

Art. V section 3(b) of the =Fla. Const., and the rules of
appel l ate procedure vest discretionary authority in this court to
review any decision of a district court of appeal that 1)
expressly construes a provision of the state or federal
constitution or 2) expressly or directly conflicts wth a
deci sion of another DCA or =—he Suprene Court on the sane question

of law. [Both jurisdictional prerequisites are extant here]




Additionally, this court may review matters, which have a
great effect on the proper admnistration of justice. The Gty
of st. Petersburg, and M am -Dade County have sought to file
amicus curiae Sub judice on these issues which is further
evidence of the significance of these mtters to nunicipal
governnents throughout the State of Florida. To permt innocent
property owners within the Second District whose property is the
subj ect of public nuisance abatenment action to be conpensated for
the economc loss and to deny a simlarly situated property owner

compensation in the Third District is tantanount to a denial of

equal protection under <he |aw. Failure to review the Xesghbro
ruling pronmotes uncertainty in the rights, duties, liabilities
and renedies of |ike parties and nunicipalities throughout the
state.

STATEMENT OF CASE

The Third DCA reversed a trial court summary judgenent
ruling as to liability in favor of the “stardust Motel” and
adverse to the City, on Petitioners i nver se. condemnat i on
complaint. The appellate court recognized but departed from Bowen
and thus created conflict with the Second DCA and other opinions
of this Court.

This case involves <zhe taking of private property rights

wi thout conpensation. Pecitioners are the fee sinple owners and




-l
4

operators of the fifty-seven unit “Stardust Mtel." The Stardust
has been and remains fully licensed under state and local law for
over ten years, under the current ownership. The owner/operator
Harish G whala resides at the Stardust with his wfe and two
m nor children.

In Decenber 1996 the City of Mam through its Nuisance
Abat ement  Board, (hereinafter “NAB”), pronul gated pursuant to
sections 45.5-5 of the Mam City Code, and enabling Florida
Statute 893.138, filed a conplaint/notice of hearing against
"Stardust" alleging that the nmotel constituted a public nuisance
by virtue of the purported use, sale and or possession of
controlled substances by tenants, guests and other persons at or
adjacent to the property. (Appendix GCD)

At the hearing, the Petitioners through counsel and in a
spirit of cooperation with the Cty and its NAB did stipulate to
a finding of Public Nuisance specifically as to the sale of
controlled substances by unknown third parties at the prem ses.
An Order to that effect, partially enbodying the stipulation
together with "Findings of Fact, Conclusions of Law, and sone 26
points of renmedial neasures was entered on or about February 7,
1997.  (Appendi x E) Included was a limted closure of six notel
roons, for six nonths, as a sanction. This stipulation allowed

the “Stardust” to continue the lawful operation of its notel




kbusiness and to maintain an economically viable use of jig

property.
A alternating set of six rooms were to be cl osed,

refurbished and then pernmitted to re-open by the NAB, so as to

make the property nore attractive to upscale clientele. The
objective was to achieve a revitalization and beautification of
the busi ness. The stipulation was a j oi nt
acconmodat i on/conprom se  between the City and the Stardust, with
tnhe Petitioners being fully cognizant of, and expressly reserving
the their constitutional rights, as articulated in the precedent
oI Bowen.

Between the February 7, 1997 and June 25, 1997 the NAB
conducted several additional hearings. on the basis of hi ghly

suspect hearsay testimony the NAB did nodify its Order to further

sanction the Stardust With a total closure of the prem ses, over

the objection of counsel. The NAB expressly ordered that: ™. the
S-ardust Motel shall be closed for the duration of this Board's
jurisdiction, or until February 12, 1998. Respondents are ordered
to remove all guests within five (5) gays of the date of this
Order.” Only mmintenance and security personnel were to be
pernitted on the property." (Appendix F,G) As a conseqguence Of
the ruling by the NAB, Keshbro was unable to put their property

tc any economically viable use during the six-nmonth period.



On July 3, 1997 Keshbro Inc., filed a verified conplaint for
Declaratory Injunctive Relief and Inverse Condemation (AppendiXx
H) and shortly thereafter was obligated to file for bankruptcy
prior to the immnent July 29, 1997 execution of the June 30,
1997 closure order, to avert foreclosure and prevent a total |oss
of the property and business investnent. The bankruptcy's
automatic stay, was lifted in late August 1997 pernmitting the
circuit court to enforce the NaB order directing that the
Stardust Motel close and cease business operations by 5:00 PM
Septenber 4, 1997.  (Appendix G) The closure order was without
prejudi ce to Keshbro's other renedies and inverse condemati on
proceedi ngs.

It is undeniable that =2Petitioners sustained business |osses
during the six nonth closure. The "Stardust Mtel" re-opened on
February 27, 1998 with refurbished roons and decor.

Cross-notions for summary judgenent were argued and on April
13, 1998, Xesghbro’'s notion was granted as to the City of Mam's
liability on the "takings" issue. O paranount significance to
the analysis of this case :5 the express finding by the NAB in
its conclusions of law that, wThe City of Mani does not assert
or inply that the owner, personally, s a party to any drug sales
or illegal activities." (Appendix E) To date, neither Keshbro

Inc., nor M. G hwala have ever been charged with any crim nal



violation of F.S. Chapter 796 for procuring, deriving support
from or renting space for purposes of prostitution. Nor has the

Petitioner ever been arrested, charged or prosecuted for any

iy B,

violations of F.S Chapt er 893 pertaining to controlled
substances in general or F.S. 893.137 (7) (a&)5 in particular.
SUMMARY OF ARGUMENT

The Third DCA opinion in City of Miami V. Keshbro directly
and irreconcilably conflicts with decisions of the Second DCA and
the Florida Suprene Court. The decision furthernore permts the
taking of private property for a public purpose wthout just
conpensation as required by the zifth Amendnent U.S. Constitution
and Art. X sec. 6 Fla. Const. The court departed from the
essential requirements of the law to inpermssibly, "look beyond
the limted wording of the closure order" ZXeshbro at 8. It also
considered "history" beyond the 6 month statute of Ilimtations,
to conclude sua spopnte & w thout any basis in the record or the
benefit of a crimmnal trial, due process & conviction, that the
motel owners were in fact operating a brothel and drug house,
(Indeed if such were the case then crimnal R CO statutes would
govern operation, abatenment, seizure and/or forfeiture of such a
crimnal enterprise) Finally, all cases relied upon by the court
zo escape the precedent of Bowen are not applicable as they

concern criminal prosecutions o©If accused persons who were found




guilty or in contenpt as directly conplicitous in “mala-
prohibita" comon law public nuisance activities i.e. gambling,

prostitution, narcotics etc.

ABGUMENT

The appellate courts interpretation of federal and state
constitutional rights governing ‘takings & just conpensation” to
i nnocent owners conflicts with Bowen, Lucas and departs from the
essential requirenents of law by nmaking a sua sponte unsupported
factual finding of crimnal wongdoing wthout due process and in
the absence of a crimnal accusation or conviction.

Under Councils. Soutk Carolina_Coastal . regul ations
which deny a property owner of substantially all productive use
of his Jland <constitute one of the discrete categories of
regul atory deprivations that require conpensation w thout, the
usual case specific inquiry into the public interest being
advanced in support of the restraint. Wen a total regulatory
taking occurs, the government can resist conpensation only if the
proscribed use merely prevents a common-law nui sance or does not
restrict any part of the owner's inherent fee sinple title. Id at
1017. In this case as in Bowen the NAB absol ute closure decree
deprived Keshbro of all inherent title right to use his notel
compl ex. The Boards decree was not a restriction only to prevent
coommon | aw nui sances as, "There is no comon | aw nuisance
doctrine which prohibits the use of a building fcr rental

purposes.” Bowen at 633. Cearly the closure Oder denied any and




all uses of the mptel, and deened any person other than the
owners, Security or workmen as trespassers. Thus Keshbro could
not during the closure period contract for exanple, to provide
emergency post hurricane housing, or college dormtory services
or serve as a honeless shelter or as tenporary housing for Red
Cross/ Salvation Arny clients in distress or burned out of their
homes and or serve as a halfway house for any governnent or
private sector program Pursuant to federal, and state
constitutional guarantees, anple case law authority and the Bowen
deci sion, Petitioners are entitled to conpensation for the
“taking”/deprivation of use of their property. As a result of the
closure, the court did find that Keshbro was deprived of all
econom c use of their property. The prohibited activity was any
use of <he notel/buil ding. The NAB Order did not really
proscribe any particul ar nui sance, such as would be done by
enjoining the sale or use of drugs on the prem ses.

Bowen, on simlar factual and |egal grounds held that the
total closure of a 15 unit apartnment building based on narcotics
sales by tenants was a conpensable taking and that if the City
wants to wage war in part by means of this type of taking then
the Gty will be required to pay |andowners just conpensation. Id
at 632. Zowen also ruled that the Cty's closure order failed to

"proscribe any particular nuisance" which wotld have left "other




| egal uses available" to the |andowner; to the contrary, the

closure decree "left no uses available." SeePompano Horse Club
Inc.v.State, 111 so. 801 (Fla. 1927); Dent.__of Agriculture

v.Mid-FlGrowers, 521 8o2d 101 (Fla. 1988); Orlando Sports
Stadium v. State, 262 So. 24 881 (Fla. 1972); Joint Ventures id.;

and Tampa-Hillsborough id.

The Just Conpensation Clause of the Fifth Amendnent of the
United States Constitution and Article X, Section 6, of the
Florida Constitution requires a |andower be conpensated when a
governnent entity takes his property. Vhile property may be
"regulated to some extent, if the regulation goes too far it wll

be recogni zed as a taking." |Indeed, as previously argued, the
"nmodern prevailing view is that any substantial interference wth
private property which destroys or lessen its value..is, in fact
and in law, a ‘taking’ in a constitutional sense." Joint Ventures
id at 624 Fn. 6.

The Third DCA relied upon cases wherein the owner's use of
property, was deened a public nuisance and therefore proscribed.
In contrast, the NAB Orders in RBowepn and Keshbro sought to close
prem ses purportedly to curtail alleged drug use/sale by soneone
other than the innocent property owner. There is not one

scintilla of record evidence =o justify the Keghbro courts

assertion that "the notel was in reality a brothel or drug




house.” No such finding was ever made by the Board, plead with

| egal sufficiency or found by the trial court. (Appendix I,C & E)
CONCLUSI ON

Despite Judge Fletcher's comment in Fn. 8, Keshbro is in
direct conflict wth Bowen. Federal & state constitutional
guarantees for  "just conpensati on" after a "taking" were
m sconstrued and violate fundanental rights of property owners to
legal redress for excessive governmental intrusion. Un-reviewed
Keshbro Wil l pronpote disparate treatnent and unequal protection
of the law for innocent property owners. Gven the existence of
many NABs throughout the state the conflict will reoccur. Thus
acceptance of review is a question of great public concern &
significance to the admnistration of justice in Florida. Bowen
and Keshbro are innocent |andowners whose properties fell victim
to urban decay, selective enforcenent & the ravages of a drug war
run anok. Over zealous police power cannot justify a deprivation
of constitutional protections afforded to property owners.

WHEREFORE all the above enunerated | egal and factual
grounds, Keshbro prays that this court wll accept jurisdiction
and Grant this petition for discretionary review and permt

briefs and oral argument on the nerits.
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