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STATEMENT OF CASE

This case involves the taking of private property rights
W t hout conpensation. The Third DCA reversed the trial court’s
summary judgenent ruling in favor of Petitioner’s inverse
condemmati on conplaint on the issue of liability. Despite finding
that a “taking” did occur the court ruled that petitioners were not
entitled to conpensation. 1In so ruling the Third DCA recognized

but departed fromCity of St. Petersburg v. Bowen

1 and thus created direct conflict with the Second DCA and ot her

opinions of this Court.

Since 1988 the Petitioners Keshbro Inc., and Harish G hwal a

are the fee simple owners and operators of a fifty-seven unit CBS

building | ocated at 6730 Bi scayne Boul evard i n the northeast sector

of the City of Mani and do business as the “Stardust Mtel”.

Hari sh G whala the owner/operator resides at the Stardust Mtel

with his wife and two m nor children.

Bi scayne Boul evard is currently undergoi ng gentrification and

revitalization but was fornerly plagued by serious urban decay, a

dearth of nunici pal enforcenent or police resources and thus becanme

a haven of prostitution and narcotics, which persists to this day.

( See Appendi X Conposite Exhibit K) Associ ated opportuni stic street

crine and serious violent crines perneate the northeast corridor of

Bi scayne Blvd., Little Haiti and Liberty G ty.

! 675 S0.2d 626 (Fla. 2d DCA 1996)




As recently as vesterday March 21, 1999 at 1:50 PMon a Sunday

afternoon at 150 NE 64" Terr. in Mam and less than ten bl ocks

away from the Stardust ©Mtel (situated at 6730 Biscayne Blvd) a

drug rel ated drive by shooti ng i nvol vi ng aut onati ¢ weapons resul t ed

two fatalities and three wounded. One of the fatalities and the

three of the wounded were innocent victins. M am Police Chief

Wlliam O Brien was quoted in the Herald on Monday March 22. 1999

and said, “W have identified this area for both ill egal ganbling
and drug transactions. W're taking action and will be taking
action the future. 1t is inthe mdst of this hostile and viol ent

environnent that the Stardust ©Mdtel struggles daily to run a

legitinmate “nom and pop” busi ness.

For nore than ten vears, under the current ownership the

St ardust Mot el has been a famly run_ business which has

consistently remained fully licensed under state and | ocal | aw.

In Decenber 1996 the City of Mam through its Nui sance

Abat enent Board, (hereinafter “NAB"), (pronul gated pursuant to

sections 45.5-5 of the Mani Cty Code, and enabling Florida

Statute 893.138,) filed a conplaint/notice of hearing agai nst the

“Stardust” alleging that the notel constituted a public nui sance by

virtue of the purported use, sale and or possession of controlled

subst ances by tenants, guests and other persons at or adjacent to

t he property. (Appendix C, D)

At the January 1997 hearing, the Petitioners through counsel

and in a spirit of cooperation with the Cty and its NAB did




stipulate to a finding of Public Nuisance specifically as to the

sale of controlled substances by unknown third parties at the

prem ses. An O der to that effect, partially enbodying the

stipul ation together with “Findings of Fact, Concl usions of Law,

and sone 26 points of renmedial neasures was entered on or about

February 7, 1997. (Appendix E) Included was a |limted cl osure of

six notel roons, for six nonths, as a sanction. This stipul ation

allowed the “Stardust” to continue the |lawful operation of its

nmot el business and to naintain an economcally viable use of its

property.

A alternating set of six roons were to be closed, refurbished

and then permtted to re-open by the NAB, so as to make the

property nore attractive to upscale clientele. The objective was to

achieve a revitalization and beautification of the business. The

stipulation was a joint accommodati on/ conproni se between the City

and the Stardust, with the Petitioners being fully cogni zant of,

and expressly reserving their constitutional rights, as articul at ed

in the precedent of Bowen.

Between the February 7, 1997 and June 25, 1997 the NAB
conducted several additional hearings. On the basis of highly
suspect and legally insufficient hearsay testinony the NAB did
modify its Order to further sanction the Stardust with a tota
closure of the prem ses, over the objection of counsel. The NAB
expressly ordered that: “...the Stardust Mtel shall be closed for

the duration of this Board s jurisdiction, or until February 12,



1998. Respondents are ordered to renpove all guests within five (5)
days of the date of this Oder.” Only maintenance and security
personnel were to be permtted on the property.” (Appendix F,G As
a consequence of the ruling by the NAB, Keshbro was unable to put
their property to any econom cally viable use during the six-nonth
peri od.

On July 3, 1997 Keshbro Inc., filed a verified conplaint for
Decl aratory Injunctive Relief and I nverse Condemati on. (Appendi x
H) Shortly thereafter Keshbro was obligated to file for bankruptcy
prior to the immnent July 29, 1997 execution of the June 30, 1997
cl osure order, to avert foreclosure and prevent a total |oss of the
property and a m|lion-dollar business investnment. The bankruptcy’s
automatic stay, was l|lifted in late August 1997 permtting the
circuit court to enforce the NAB order directing that the Stardust
Mot el close and cease business operations by 5:00 PM Septenber 4,
1997. (Appendix G The closure order was without prejudice to
Keshbro’ s other renedi es and i nverse condemnati on proceedi ngs.

It is undeniable that Petitioners sustained business |osses
during the six-nonth closure. The “Stardust Mtel” re-opened on
February 27, 1998 with refurbished roonms and decor.

The material facts were not in dispute bel ow as evi denced by
the cross-notions for summary judgenent and stipulated facts. On
April 13, 1998, Eleventh Judicial Grcuit Court Judge Anmy Dean
granted Keshbro 1Inc.’s Mtion for Sunmary Judgenent as to the

Cty of Mam’'s liability on the “takings” issue. |In granting the



summary judgenent the trial court correctly applied the existing
law to the undi sputed material facts and essentially found that:
1) Keshbro Inc., held a fee sinple fee sinple title to the
property;, 2) that the Cty of Mam filed a conplaint against
Keshbro through its Nui sance Abatenent Board, (hereinafter “NAB,”
all eging that the Stardust Motel constituted a nui sance because of
all eged “drug use” on the property; 3) that at a subsequent
hearing the NAB ultimately nodified its order, which resulted in
total closure and tenporary taking of all economc use of the
property for nearly six-nonths; (in actuality the NAB s renmai ning
jurisdiction and operative closure period was 175 days to be
preci se); 4) that Keshbro was prohibited from the conduct,
operation or nmai ntenance of any business or notel rental activity
within the entirety of said prem ses for the bal ance of the NAB' s
jurisdiction.

Based wupon said wundisputed facts and the controlling
constitutional and case |aw precedents Keshbro is entitled to
summary judgnent as a matter of |aw

O paranount significance to any analysis of this case is the
express finding by the NAB in its conclusions of |aw that, “The
City of Mam does not assert or inply that the owner, personally,
is a party to any drug sales or illegal activities.” (Appendix E)
To date, neither Keshbro Inc., nor M. G hwala have ever been
charged with any crimnal violation of F.S. Chapter 796 for

procuring, deriving support fromor renting space for purposes of



prostitution. Nor has the Petitioner ever been arrested, charged
or prosecuted for any violations of F.S. Chapter 893 pertaining to
controlled substances in general or F.S. 893.137 (7)(a)5 in
particular. Yet nevertheless, the Third DCA decision in Keshbro
concedes the “taking” but purports to deny conpensation on the
basis that the nuisance was “inextricably intertwined” wth the
operation of the business and “that the notel was in reality, not
a notel, but rather a brothel and drug house which the owners for
what ever reason, failed to stop operating on their property.”

Keshbro slip opinion at 8

SUMMARY OF ARGUMENT

The Third DCA opinionin Cty of Mam v. Keshbro directly and

irreconcilably conflicts with decisions of the Second DCA and the
Fl ori da Supreme Court. The decision furthernore permts the taking
of private property for a public purpose w thout just conpensation
as required by the Fifth Arendnent U. S. Constitution and Art. X
sec. 6 Fla. Const. The court departed from the essential
requirenents of the lawto inpermssibly, “l ook beyond the limted
wording of the closure order” Keshbro at 8. The appellate court
al so considered “history” beyond the six nonth statute of
limtations, to conclude sua spopnte and w thout any basis in the
record or the benefit of an indictnment, information, arrest,

crimnal trial, due process, conviction or verdict of quilt,



substantiated by a jury's finding by proof beyond a reasonable
doubt, that Keshbro Inc. and/or Harish G hwala, the notel owners,
were in fact operating a brothel and drug house. (Indeed if such
were the case then crimnal Rl CO statutes would govern enforcenent,
abat enent, seizure and/or forfeiture of such a crimnal enterprise)
Finally, all cases relied upon by the court to escape the precedent
of Bowen are not applicable as they concern crimnal prosecutions
of accused persons who were found guilty or in contenpt as directly
conplicitous in “mal a-prohibita” comon | aw public nui sances i.e.
direct participation and profit fromactivities such as ganbling,
prostitution, narcotics etc.

Additionally, the Petitioners challenge and attack the notel
cl osure, reversal of the sunmmary judgenent, finding that a taking
occurred but conpensation was not justified as a denial of equal
protection, being arbitrary and capricious and predicated upon
extraneous and i nconpetent evidence unsupported by and in direct
conflict with the record. Nor are such closures effective in

eradi cating the all eged nui sance activities.

ARGUMENT

The appellate courts interpretation of federal and state
constitutional rights governing “takings & just compensation” to
innocent owners conflicts with Bowen, Lucas and departs from the
essential requirements of law by making a sua sponte unsupported
factual finding of criminal wrongdoing without due process and in
the absence of a criminal accusation, conviction, or competent
evidence.

Sufficiency of the Evidence



Keshbro has at all stages of these proceedings called into
scrutiny the conpetence, quality and sufficiency of the evidence,
whil e the respondents consistently extol its quantity and history.

Between the February 7, 1997 signing of the Oder
i ncorporating and adopting the January 29'" 1997 Stipul ation, and
the June 30,1997 closure order, the NAB took several actions to
further sanction the Stardust for events which occurred before the
NAB Order was ever properly executed and perfected. Pursuant to
the Gty Code the NAB nust deliver the signed ORDER to the property
owner and wait five days from signing and before enforcenent
jurisdiction attaches. The Order although signed on February 7,
1997 was never properly delivered to Keshbro or its counsel unti
March 25, 1997. Keshbro al though cogni zant of the stipulation
obj ecti ves was never properly advised as to the operative effective
date of the order. Thus Keshbro was deni ed due process and notice
of the actual commencenent date of the NAB one-year jurisdiction
and t he associ at ed operative period for the enforcenent provisions.

(See, Mesa v. City of Mam Nuisance Abatenent Board, ? wherein the

Third District Court of Appeals instructed Mam that, “Nuisance
Abat enment Boards, like all quasi judicial boards nust provide
proper notice and opportunity to be heard before board takes action
whi ch affects the interests of parties before it.”) These i ssues

wer e the subj ects of several unsuccessful, interrupted or abandoned

£ 673 So. 2d 500 (Fla. 3d DCA 1996)




(due to the bankruptcy) collateral appeals, petitions for Wits of
Prohi bition and injunctive relief.

Over the strenuous objections of counsel the NAB proceeded to
nmodify and further sanction the Stardust with additional room
closures for alleged events that occurred at the property on
February 4, 1997, before the Stipulation ever went into effect.

The NAB furthernore relied upon the testinony of casual
observations by Sal Patranzio, a l|ocal resident. M. Patranzio
testified that, on February 17, 1997 he observed nothing nore
egregi ous than what he concluded to be two prostitutes, one bl ack,
one white hangi ng on the Stardust fence, while, two bl ack gentl enen
across the street seemed to use hand gestures as far as whomto
approach and what to do with those gentlenen® At other tines the
testinmony of various w tnesses recounted nere allegations that
known prostitutes were detained in and around the Stardust, or that
a prostitute may have been arrested at another |ocation, but found
to be in possession of Stardust roomkey or that a prostitute told
an undercover officer she could or could not get a room at the
St ar dust .

Such bare al |l egati ons do not support the quantumleap in | ogic
or reason that the notel functioned as a bordello. There was not
one docunented instance of a true prostitution arrest at the
Stardust. In point of fact Lt. Aguirre the police commander for

t he northeast Nei ghborhood Enhancenent Team (NET) and a pri nci pal

2 (AR 1176- 1178 or pages 42 —44 Transcript of February 26, 1997 H earing)
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City witness testified at the initial evidentiary hearing stated
that, “I strongly don’t think prostitution activity per se is going
on inside that motel.”* (enphasis m ne) Neverthel ess, based on this
cal i ber of specul ative, highly suspect and unreliable testinony
frombiased civilians and community residents / activists, the NAB
culmnated wwth an order totally closing the entire notel.

The mere observation or presence of a person(s) suspected of
being a prostitute or even the sighting of someone who has in fact
been convicted of prostitution, in a public or private place,
W t hout nore does not even anmount to sufficient probable cause to
arrest. Therefore the Gty / NAB should have been be hard pressed
to accuse the owners of the prem ses where the all eged observation
occurred, of pronoting a prostitution-related public nuisance. The
NAB should never have admtted or relied upon such equivocal
testi nony.

Even known prostitutes have a right to live and reside
somewher e. What is prohibited under Florida law is that they
actually engage in direct acts of or solicitation for prostitution.

No such crimnal acts were ever pled, alleged or testified to in
the conplaint or at the hearing. (See Notice of Hearing / Conplaint

and Transcript of Hearing Jan. 27, 1997.) See also Wche v. State

of Florida,® wherein Florida Suprene Court Justice Barkett, held

that a Tanmpa City ordinance naking it unlawful to loiter in a

4 (Exhibit H Transcript of January 29 1996 Hearing at pages 102-104)
2619 So. 2d. 231 (Fla. 1993)
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manner and under circunstances mani festi ng a purpose of engaging in
acts of prostitution was unconstitutional.

I n expoundi ng upon its decision the Wche Court stated that
“The First Anmendnent to the United States Constitution and article
|, section 4 of the Florida Constitution protect the rights of
individuals to express thenselves in a variety of ways. The
constitutions protect not only speech and the witten word, but
al so conduct intended to comuni cate. (citations omtted) Further,
the First Amendnent and article |, section 5 of the Florida
Constitution protect the rights of individuals to associate with
whom they please and to assenble wth others for political or
soci al purposes. (citations omtted) When | aw nmakers attenpt to
restrict or burden fundanental and basic rights such as these, the
| aws must not only be directed toward a | egitinate public purpose,
but they nust be drawn as narrowWy as possible. (citations
omtted) As the United States Suprene Court has noted, because
First Amendnent freedons need breathing space to survive,
governments may regul ate in the area only with narrow specificity.
(Gtations omtted) Put another way, statutes cannot be so broad
that they prohibit constitutionally protected conduct as well as
unprotected conduct. (enphasi s added)

The Tanpa ordi nance, by potentially applying to such conduct
as tal king and wavi ng to ot her people, clearly inplicates protected
freedons. The ordinance Iimts the rights of those who have been
previously convicted of prostitution to engage in non-crimnal
routine activities. The ordinance suggests that it is
incrimnating when a “known prostitute” “repeat edly beckons to,
stops or attenpts to stop or engages passers-by in conversation or
repeatedly stops, or attenpts to stop notor vehicle operators by
hai li ng, waiving of arnms, or any bodily gesture. Hailing a cab or
a friend, chatting on a public street, and sinply strolling
aimessly are tinme honored pastinmes in our society and are clearly
protected under Florida as well as federal |aw. Papachri stou v.
Cty of Jacksonville, 405 U S. 156, 92 S. C. 839, 31 L. Ed 2d 110
(1972). Al Florida citizens enjoy the inherent right to w ndow
shop, saunter down a sidewal k and wave to friends and passershy
with no fear of arrest. A fornmerly convicted prostitute engagi ng
in these activities however, risks prosecution under the ordi nance
for loitering, and the risk of arrest certainly would deter the
exercise of these rights. (Ctations onmtted.) The United States
Suprene Court has made clear that |oitering, wandering, sauntering
and other idle activities are not in and of thenselves unlawful.?®

& Wche at 234-237
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Nevert hel ess without any direct substantive proof to support
all egations of actual prostitution at the Stardust the NAB
expressly ordered that:

“...the Stardust Mdtel shall be closed for the duration of

this Board's jurisdiction, or wuntil February 12, 1998.
Respondents are ordered to renove all guests within five (5)
days of the date of this Oder.” Only mai ntenance and

security personnel were to be permitted on the property.”’
Thus it appears that while the holding of Wche proscribes the
arrest of the known prostitute who sinply engages in non crim nal
routine activities in public; said sane activities, wll however,
inure to the detrinment of the property owner or nmerchant fromwhose
establishment, curtiledge or adjacent public right of way the
known prostitute expressed her non crimnal routine activities.

The GCity’s inproper but somewhat successful attenpt to sully
the record by introduction of extraneous prejudicial matters, such
as 1992 NAB cl osure of the Stardust Motel were rightfully ignored
by the trial court. However it would seemthat the appellate court
i mperm ssibly considered said negative history in derogation of
Florida Statute 893.138 and the narrowy defined limts of the
enforcement jurisdiction wthin which NAB's nmay sanction
properties. The Florida legislature has expressly limted NAB
jurisdiction to one year. Commencenents of NAB conplaints are

restricted by statute to i nstances of public nuisance, which occur

I Transcript of June 25, 1998 NAB proceedi ngs at page 91 |ines
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within six-nonths of the first docunented incident. Since the
instant Notice of Hearing / Notice to Appear/ and Conplaint were
originally filed on Decenber 10, 1996 t hus events or allegations of
publ i ¢ nui sance prior to June 14, 1996 are of no | egal significance
or rel evance and ought not to have been consi dered bel ow.

| nexpl i cably Judge Fl etcher’s opinion asserts contradictory
positions, which defy legal reasoning or logic in an attenpt to
justify its denial of conpensation for the “taking”. On the one
hand, the Keshbro decision reasons that, “The Cty and the Board
must prove, in order to avoid payi ng conpensation, that at the tine
t he owners purchased the property prior principals of nuisance | aw
prohibited its use for the purpose proscribed by the Board’ s order
as enforced by the injunction.” Keshbro slip opin. at 5.
Conversely the court goes on to state that, “Wiile the City's and
t he Boards action denied the owners of all econom cally beneficial
uses of the property, no conpensation is required as the actua
uses prohibited were a brothel and drug house which have no
tradition of protection at comon law..” 1d. at 9. There is no
conpetent record evidence, which sustains such a slanderous
al l egation against the petitioners.

The cl osure, Keshbro was deprived of all econom c use of their
property — not nerely any use of their property solely related to
drug or prostitution activities. Mst inportantly the closure
prohi bited the Stardust notel fromany roomrentals; its principal

pur pose, character and functional source of generating legitimate

13



busi ness i ncone. | f Keshbro Inc., or M. Ghwala were indeed
engaged in such nefarious and illegal activities, there are a
mul tiplicity of enforcement tools available i.e. (IRS audits,
federal RICO and state crimnal statutes, civil and or crimna
forfeiture proceedings etc. etc all of which are nmuch nore
efficacious in permanently eradicating the source of the a public
nui sance.

The Keshbro corporation has consistently for nore than ten
years paid its nortgage, insurance, business, sales, property
t axes, obtai ned and renewed appropriate busi ness and occupati onal
licenses wth financial proceeds of its | awful business operations.
Keshbro has conplied with various state, and federal regulatory
authorities as well as having inplenented renovations for the
conpliance with the public accomobdati ons requirenments pursuant to
42 USC Section 12101 the “Americans with Disabilities Act.” Thus
t here was never any assertion or record finding bel owsufficient to
warrant the quantumleap in logic for the appellate court that the
nui sance was inextricably intertwned with the operation of a
brot hel or drug house. Operating the property as a notel with roons
for transient |lodging was clearly a lawful enterprise for which
Keshbro had a proper investnent-backed expectation and business
hi story.

Under Lucas v. South Carolina Coastal Council,?® regulations

whi ch deny a property owner of substantially all productive use of

8 505 U.S. , 112 S. Ct 2886 (1992)
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his land constitute one of the discrete categories of regulatory
deprivations that require conpensation without the usual case
specific inquiry into the public interest being advanced in support
of the restraint. Wen a total regulatory taking occurs, the
government can resist conpensation only if the proscribed use
merely prevents a conmon-| aw nui sance or does not restrict any part
of the owner’s inherent fee sinple title. °

In Keshbro as in Bowen the NAB absolute closure decree
deprived Keshbro of all inherent title right to use his note
conpl ex. The Boards decree was not a restriction only to prevent
common | aw nui sances as “There is no common | aw nui sance doctri ne
whi ch prohibits the use of a building for rental purposes.” Bowen?'

Clearly the cl osure Order deni ed any and all uses of the notel, and

deened any person other than the owners, security or worknen as

trespassers. Thus Keshbro could not during the closure period

contract for exanple, to provide emergency post hurricane housing,

or college dormtory services or serve as a honel ess shelter or as

tenporary housing for Red Cross/ Sal vation Arny clients in distress

or burned out of their hones and or serve as a halfway house for

any government or private sector program

Moreover, to find conpensabl e takings, Florida courts require

even less than total deprivation of use. N _nunerous cases

Florida courts have held that only a substantial deprivation or

2 id. at 1917
L Bowen at 631

15



interference is necessary to constitute a conpensable “taking.” !

Pursuant to federal, and state constitutional quarantees,

anpl e case |law authority and the Bowen deci sion, Petitioners are

entitled to conpensation for the “taking”/deprivation of all use of
their property. The court did find that Keshbro was deprived of al
econom ¢ use of their property but deens the taking as one not
entitled to conpensation. The prohibited activity was any use of
the notel/buil ding. The NAB Order did not really proscribe any
particul ar nui sance, such as woul d be done by enjoining the sale or
use of drugs on the prem ses. The Third DCA m sconprehends or
intentionally contorts the holding of Lucas. The fact is that the
Nab Order proscribed all uses legal and illegal. It is for the
t aki ng/ deni al of the properties |egal uses that Keshbro seeks and
is entitled to conpensati on.

Bowen, on simlar factual and |egal grounds held that the
total closure of a 15 unit apartment building based on narcotics

sales by tenants was a compensable taking and that if the City

wants to wage war in part by means of this type of taking then the

11 In Tampa— Hillsborough County Expressway Authority v. A.G.W.S. Corp., 640 So. 2d 54, 58
(Fla. 1994) (emphasis added), the Florida Supreme Court holds a “taking occurs where regulation
denies substantially all economically beneficial or productive use of land.” In Palm Beach
County v. Tessler, 538 So. 2d 846, 849 (Fla. 1989) (emphasis added), the Florida Supreme Court
holds that there “is aright to compensation through inverse condemnation when governmental
action causes a substantial 1oss of access to one’s property even though there is no physical
appropriation of property itself.” In Joint Ventures, Inc. v. Dept. of Transportation, 563 So. 2d
622, 624, fn. 6 (Fla. 1990), the Florida Law of Eminent Domain, Sec. 6.09 at 6-55 (3d rev. ed.
1985) (emphasis supplied in original), that the “modern prevailing view is that any substantial
interference with private property which destroys or lessensitsvalue...is, infact and in law, a
‘taking’ in a constitutional sense.”
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City will be required to pay landowners just compensation.
12

Circuit Court Judge Horace A. Andrews granted Bowen’s summary
judgment as to the City’s 1liability to compensate the property
owner. Judge Andrews also found that the City of St. Petersburg
imposed a temporary loss of all economic use of the apartments. As
explained by the trial court, the City’s closure order failed to
“proscribe any particular nuisance” which would have left “other
legal uses available” to the landowner; to the contrary, the
closure decree “left no uses available.”

The use of Bowen’s property, as an apartment house was not a
nuisance at common law. The trial court concluded Mr. Bowen was
entitled to compensation for the one year taking of his property
with the total amount of such compensation to be determined
subsequently by the court. All appellate courts, including the
Florida and U.S. Supreme Court have left undisturbed this decision
of Judge Andrews;

13 (except the 3 DCA)

Similarly in the instant, Keshbro’s temporary deprivation of

all economic use of its commercial property constitutes a

compensable, constitutional taking. Albeit temporary, this

12 Bowen at 632
13 Bowen, 675 So. 2d 626 (Fla. 2d. DCA 1996), rev. denied, 680 So. 2d. 421 (Fla. 1996), and cert. denied, 117 S.
Ct. 1120 (1997).
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deprivation constitutes a taking of private property for public
purpose for which the constitution mandates full and fair
compensation pursuant to federal and state law.

The Just Compensation Clause of the Fifth Amendment of the
United States Constitution and Article X, Section 6, of the Florida
Constitution requires that a landowner be compensated when a
government entity takes his property.

Y While property may be “regulated to some extent, if the
regulation goes too far it will be recognized as a taking”

1> Indeed, as previously argued, the “modern prevailing view is
that any substantial interference with private property which
destroys or lessen its value..is, in fact and in law, a ‘taking’
in a constitutional sense.”

'  Temporary takings which, as in this case, deny a landowner
all use of his property for a limited time period are no

different in kind from permanent takings for which the

Constitution clearly requires compensation.

4 The Just Compensation Clause of the Fifth Amendment provides in relevant part that “ private property
[shall not | be taken for public use, without just compensation.” The Florida Constitution bars the taking of
private property except for public use, and then only after full compensation. Dept. of Transportation v.
Weisenfield, 617 So. 2d. 1071 (Fla. 5" DCA 1993); Schick v. Florida Department of Agriculture, 504 So. 2d
1318 (Fla. 1* DCA 1987)

15 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). While takings typically occur when the
government acts to condemn property in the exercise of its eminent domain power, “the entire doctrine of
inverse condemnation is predicated on the proposition that a taking may occur without such formal
proceedings.” First English Evangelical Luther Church, 482 U.S. at 316 (1987).

¢ Joint Ventures Inc., 563 So.2d at 624, fn. 6 ( quoting J. Sackman, Nichols “The Law of Eminent Domain,”
Sec. 6.09 at 6-55 (3™ rev. ed. 1985) (emphasis supplied in the original)
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17

Regulations that deny the property owner substantially all
economically beneficial or productive use of his land constitute
one of the discrete categories of regulatory deprivations that
require compensation without the usual case-specific inquiry into
the public interest advanced in support of the restraint.
®  The United States Supreme Court provides clear justification
for this rule initially in Lucas.

1 As the Lucas Court explains, the “total deprivation of

beneficial use is, from the landowner’s point of view, the

equivalent of a physical appropriation.”

20

7 First English Evangelical Lutheran Church, 482 U.S. at 318 ( holding a landowner whose property is
subject to a temporary taking must be compensated). Cf. San Diego Gas & Electric Co. v. San Diego, 450
U.S. 621, 657 (1984) (Brennan, J., dissenting) (“Nothing in the Just Compensation Clause suggests that
takings must be permanent and irrevocable”). See also Bowen, 642 So. 2d. at 837.

8 Lucasv. South Carolina Coastal Council, 505 U.S. , 112 S. Ct. 2886, 2895 (1992) (holding that a property
owner suffersataking if governmental regulation requires him to leave his property economically idle); First
English Evangelical L utheran Church, 482 U.S. at (' holding a temporary deprivation of economically

beneficial or productive use may constitute ataking); Tampa-Hillsbourgh County Expressway Authority, 640 So. 2d
at 58 (Fla. 1994) (holding a “taking occurs where regulation denies substantially all economically beneficial or
productive use of land”); Joint Ventures, Inc., 563 So. 2d. at 624 (Fla. 1990) (holding the “state must pay when it
regulates private property under its police power in such a manner that the regulation effectively deprives the owner
of the economically viable use of that property”); Palm Beach County, 538 So. 2d at 849 (holding that there “isa
right to compensation through inverse condemnation when governmental action causes a substantial 1oss of access to
one' s property even though there is no physical appropriation of the property itself”).

% Lucas, 505 U.S. at , 112 S. Ct. at 2894.

2 Id. In the dispositive United States Supreme Court case, Mr. Lucas owned beachfront property in South
Carolina which he wished to develop. Lucas, 112 S. Ct. at 2889. The South Carolina Legislature
subsequently passed a statute called “The Beachfront Management Act” which essentially prevented Mr.
Lucas from developing his property. Id. Mr. Lucas then filed suit contending the legislature effected a taking
of his property without just compensation. Lucas, 112 S, Ct. at 2890.

The property owner Lucas did not take issue with the Act’s validity as a lawful exercise of the State
police power, but contended that the Act’s complete extinguishment of his property’s value entitled him to

19



Rejecting noxious-use logic, the Lucas Court held that the
question of whether a government regulation may eliminate all
economically beneficial uses of property without the requirement
of compensation must turn on “the understandings of our citizens
regarding the content of, and the State’s power over, the ‘bundle
or rights’ that [property owners] acquire when they obtain title
to property.”

I Because it is not consistent with the historical compact
embodied in the Takings Clause that title to real estate is held
subject to the state’s subsequent decision to eliminate all

economically beneficial use, the Court determined that a

regulation having such effect cannot be newly decreed and

compensation regardless of whether the legislature had acted in furtherance of legitimate police power
objective. Id. The trial court agreed; it concluded that the properties of Lucas had been taken by the
operation of the Act and ordered the State of South Carolina to pay just compensation. Id.

The Supreme Court of South Carolina reversed. Lucas V. South Carolina Coastal Council, 404 S. E.
895 (1991). It found dispositive what it described as the property owner’s concession “that the Beachfront
Management Act [was] properly and validly designed to preserve...South Carolina Beaches.” Lucas, 404
S.E. 2d at 896. Relying upon Mugler v. Kansas, 123 U.S. 623 (1887), and its progeny, the South Carolina
Supreme Court ruled that when a regulation respecting the use of property is designed to prevent a serious
public harm or noxious uses of property akin to public nuisance, no compensation is owing under the Takings
Clause regardless of the regulation’s effect on the property’s value. Lucas, 404 S.E. 2d at 899 (citing, inter

alia, Mugler)

Concluding the South Carolina Supreme Court erred in applying Mugler’s “harmful or noxious
uses” principle, the United States Supreme Court reversed. Lucas, 112 S. Ct. at 2897. The Court explained
the “harmful or noxious uses” principle was merely the court formulation of police power justification
necessary to sustain any regulatory diminution in property value without incurring an obligation to
compensate. Id. Reviewing relevant decisions, the Court noted the distinction between regulation that
“prevents harmful or noxious uses” and “confers benefits” is difficult. If not impossible, to discern on an
objective, value free basis and therefore “ noxious use justification cannot be the basis for the departing from
the [the Court’s | categorical rule that total regulatory takings must be compensated.” Lucas, 112 S. Ct. at
2899.

2l Lucas, 505 U.S. at 112 S. Ct. at 2898-00
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sustained without compensation being paid to the owner. The
Court held:
“Where the State seeks to sustain regulation that deprives
land of all economically beneficial use, we think it may
resist compensation only if the logically antecedent inquiry
into the nature of the owner’s estate shows that the

proscribed use interests were not part of his title to begin

with.”
22

Thus, under the Lucas decision, no compensation is owed - in
this setting as with all takings claims - only if the State’s
affirmative decree simply makes explicit what already inheres “in
the title itself, in the restrictions that background principles
of the State’s law of property and nuisance already placed upon
land ownership.”

23 In other words, a law or decree with such an effect must “do
no more than duplicate the result that could have been achieved
in the courts” by adjacent landowners or the State in an action
to abate traditional, common-law nuisances. With the Lucas
ruling, the Court severely limited the application of any
nuisance exception by restricting its employment only to prevent
common-law nuisances or to other restrictions inherent in an

owner’s fee simple title.

2 1d. at 2899-00

B Id. at 2899
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As Judge Andrews found in Bowen and Judge Dean found in
Keshbro the NAB’'s closure meant that the property “can be put to
no other use during the close down period.” Accordingly Keshbro
was deprived of beneficial use, a “taking” occurred and
compensation is a matter of constitutional right

As previously noted, Miami’s absolute and total closure
decree is not a restriction inherent in Keshbro fee simple title.
When Keshbro acquired their property, they possessed the rights
to use their land for many purposes, including as a motel. These
rights were part of their fee simple title. The closure order
precluded their use of the property in any manner for effectively
six months. Contrary to the mandate of Bowen and Lucas, Miami’s
unqualified closure, proscribed restrictions of use interests,

which were “part of [petitioner’s] title to begin with.”

25

There “is no comon | aw nui sance doctrine which prohibits

use of a building for rental purposes.”

24 1In his opinion concurring in the Lucas judgement, Justice Kennedy notes that the nuisance exception is

quite narrow. Lucas, 505 U.S. at 112 S. Ct. 2093 (Kennedy, J. Concurring in Judgement). In writing
The Evolution of the Nuisance Exception to the Just Compensation Clause; From Myth to Realty, ” 45
Hastings L. J. 1539, 1553 ( August 1994), Scott R. Ferguson notes:

Although the Supreme Court has never fully embraced the nuisance exception and the circuit courts
have uniformly and consistently rejected it, Lucas v. South Carolina Coastal Council turned the legal status
of the nuisance exception on its head. Rather than recognizing the proper place of the theory as only one
factor among many in the balancing test prescribed by precedent, the Lucas majority transformed the
nuisance exception into a true, categorical exception to the Takings Clause. The nuisance exception
established in Lucas is, however severely restricted in scope— to only the prevention of common-law
nuisances or other restrictions inherent in an owner’s fee simple title will fall within the exception.

25 Lucas, 505 U.S. , 112 S. Ct. 2899; Bowen, 675 So. 2d at 631.
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26 Under Lucas, the City’'s decree nust “do no more than

duplicate the result that could have been achieved” in an action
to abate traditional, common-|aw nui sances. |f any adjacent

| andowner or the State brings an action to abate a nui sance at
comon |aw, injunctive renedies are limted to abatenent of the
nui sance; an equity court may not deprive the owner of all |and

uses. See Florio v.State

27 holding that an injunctive order should be adequately

particul ari zed, especially where sonme activities may be

pern ssible and proper. Contrary to established case law Mam's

decree does not nerely duplicate the result, which could have

been achieved in an action to abate a traditional, comobn | aw

nui sance but instead exceeds it.

Appellant, City of Mam had the burden of proof to

denonstrate that the prohibited use of the property constitutes a

nui sance under state common | aw doctri ne.

28

Bowen, Lucas, Joint Venture and Tanpa-Hill sborough County

Exp’way Auth., are binding |legal precedents. 1In all of the cases

cited, by the Third DCA, (i.e. Health O ubs of Jacksonville, Inc.

v. State, 381 So. 2d 1174 (Fla. 1°* DCA 1980); Five Sky Inc., v.

State, 131 So. 2d 36 (Fla. 3d DCA 1968); Atkinson v. Pow edge,

26 Bowen 675 So.2d at 631.

7119 So. 2d 305 ( Fla. 2d DCA 1960)
% Lucas, 505 U.S. at , 112 S, Ct. at 2899. Bowles v. United States, 31 Fed. Cl. 37, 45 (1994).
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123 Fla. 389, 167 So. 4 (1936) and King v, State, 17 Fla 183

(1879) it is the owner’s use of property which is deened a public
nui sance and therefore proscribed. 1In contrast, the Mam NAB
sought to conpletely close Keshbro’s Stardust Mtel purportedly
to curtail alleged drug use by sonmeone other than the innocent
property owner. Unlike the cases cited by the Third DCA or the
City below, there is no evidence that Keshbro consented to,
participated in or profited fromthe third party crimna

activity deened a public nuisance.

The specific |l anguage in the NAB Order of February 7, 1997
and its Findings of Fact and Concl usions of Law expressly
qualifies that, The City of Miami does not assert or imply that
the owner, personally is party to any drug sales or illegal
activities. (Exhibit H) Yet incredulously, the Gty did |later
argue below in an attenpt to inpugn the reputation of Kesbro
Inc., as well as the character of the Harish G whala, “.that the
residents of the Gty of Mam should not bare the harm suffered
by the Keshbro in this case by replacing the incone stream from
the illegal activity with that of the nmunicipalities.” ( See
Mam’'s 3d DCA Brief at p. 20) There is not one scintilla of
record evidence to justify the scurrilous allegation that
Keshbro’s inconme is derived fromillicit proceeds and crim nal
conduct .

The total closure of the business was excessive and not

likely to achieve the intended ideals of abating the nuisance.
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Even in Olando Sports Stadiumyv. State, 262 So. 2d 881 (Fl a.

1972) the court did not condone regul ati ons which destroy al

uses of private property. In Olando Sports Stadium Justice

Adki ns notes especially that the governnent does “not seek to
enjoin the overall operation of the Olando Sport Stadium but
only a limted used thereof.”

2% He explains that the situation sought to be enjoined would be
anal ogous to that of a tavern or nightclub that becones a

nui sance by virtue of its patrons’ raucous conduct.

30 A valid injunction for such properties would be limited to
abatement of nuisance conduct and could not include all uses of
the property. Id.

The Supreme Court nmust not abandon the trial Court’s
adherence to the Bowen decision, and the | egal concept of “stare
decisis.” As evidenced by the previously declined appeals to
the Florida Suprenme Court and United States Supreme Court, the
Bowen deci si on enunci ates sound | egal reasoning, based upon the
nost fundanmental constitutional principles.

Moreover, the legislature’ s recent anmendnents to section
893.138, Florida Statutes (1997), do continue to provide new and
al ternative nui sance sanctions i.e. admnistrative fines (capped

at $5, 000.00), rather than absolute denial of property use, which

¥ Orlando Sports Authority at 885

3% 1d. (citations omitted to cases addressing open drinking, vulgar language, obscene conduct, and habitual

assembly of lewd women.)
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evi dences the broad acceptance of Bowen and rejection of the
Appel l ant’ s over-reaching, confiscatory conduct. |ndeed,

muni ci palities may continue to opt for the nost extrene of
sanctions such as closure and total tenporary econom c
depravation of economcally viable use of |and, but when it does
chose to do so, in lieu of |ess onerous sanctions, then it nust
be prepared to respect the constitution and conpensate the

| andowner for the public relief or remedy which has

di sproportionately burdened the innocent |andowner.

I ndeed, it is these sound constitutional principles and
public policies which support Bowen and underpin the granting
Keshbro’s notion for summary final judgment as to liability. As
the Florida Suprene Court expl ains:

[ T]he State nust pay when it regul ates private property

under its police power in such a manner that the regul ation

effectively deprives the owner of the economcally viable

use of that property, thereby unfairly imposing the burdens

a1 of providing for the public welfare upon the affected owner.

The Fifth Amendnent’s protections exist to prevent governnment
“fromforcing sone people alone to bear public burdens which, in
all fairness and justice, should be borne by the public as a
whol e.” The governnent may not take fromthe property owner,
under the guise of regulation, core value of property, nor can it

force a discrete mnority or single individual to bear costs of

3 Joint Ventures, Inc., 563 So. 2d at 624 (emphasis added)
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public goods that should be born by the society as a whol e.

32

been

33

As the Bowen court concl udes,

“I'f [the Cty].w shes to continue to shut down peopl es’

busi nesses in such a way to deprive themof all econom c use
of the property, then [the Cty] .nust be willing to pay for
its actions.”

Such sound constitutional principles and public policies have

expressed in other words by editorial witers:

“Crime and drugs are problens every |ocal governnent has a
responsibility to conbat, but that’s what our police and

courts are for.lf due process still nmeans anything in this
part of Florida, the excesses of [the City’s].Nuisance
Abatenment Board will eventually result in a judgnent that

causes the city to pay dearly to conpensate a resident whose
rights have been viol ated..

As counsel for Bowen, Baird and Cablinger Robert H WIlis

so ably summarized in his briefs, “In a society which
traditionally measures progress and success — its own as well as
its menbers — by material well-being, rules which openly or

tacitly permt the government to inpoverish individuals pose a

threat not only to “property” rights, but also to all other

rights. For, if the governnent can enpty a citizen's pockets

with inpunity, it also has within its reach the neans of
infringing on his other vital rights. Mreover, the man
confronted with the | oss of the econom c end product of a
lifetime will nore often than not becone quite tractable vis-a-
vis the governnent that w elds such power over him” We rnust

¥ Editorial, St. Petersburg Times (Sunday August 14, 1994).
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not as a free denocratic society be blinded by the holy war

agai nst the plague of drugs and di senmbowel our bel oved
constitution in the battle. The solution is not to single out
one property in a long neglected corridor of an urban area.
Keshbro remains conmtted to and has a financially vested self
interest in working towards the betternent of the nei ghborhood,
however, they should not bear that burden al one and nearly | oose
their business in the process w thout being conpensated

t herefore.

CONCLUSION

This Court should adopt Judge Any Dean’s decision and Affirm
summary judgnent in favor of Keshbro.
Despite Judge Fletcher’s comment in Fn. 8, Keshbro is in

direct conflict with Bowen, Lucas et al. Federal and state

constitutional guarantees conpelling “just conpensation” after a
“taki ng” were m sconstrued by the court in violation of fundanent al
constitutional principals and the rights of property owners to
| egal redress for excessive governnental intrusion.

The Keshbro appeal has broad interest as evidenced by the
multiple and varied requests to file am cus briefs. Additionally,
several simlar cases are currently pending at the trial court or
appel | ate stage throughout the State of Florida. Anong these are

Cty of St. Petersburg v. Baird PCA affnd., by Judges Frank, Thread

and Quince on June 10, 1998; City of St. Petersburg v. Cablinnger,

case# 98-08, appeal pending in the Second DCA;, Washington v. Cty
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of Opa Locka case # 97-11783 in the El eventh Judicial Crcuit,

pendi ng notion for summary judgenent before Judge M Esquiroz.
Un-reversed Keshbro will pronote disparate treatnent and unequa
protection of the law for innocent property owners throughout the
state. The legal issues and property rights questions raised by
this case have generated interest and concern far and w de.
Regrettably nost snall business owners are ill equipped to conbat
the unlimted resources of governnental entities.

Thus we | ook to this court to bal ance the scal es and correct
the injustice being visited upon the Keshbro and other simlarly
situated prperty owners in the future. G ven the existence of so
many NABs t hroughout the state and the clear status of the lawthis
conflict nmust be resolved in favor of Keshbro / Harrish G whala an
i nnocent | andowner and small businessman trying to earn a living
and provide a service in a high crinme area.

Hypothetically, if the Bowen holding is not upheld wth
Keshbro’s right to conpensation, then any i nnocent property owner,
busi ness operator or even the secured nortgagee of the prem ses
woul d face significant additional risk of to a business investnent.
A busi ness owner or investor could be exposed to a | engt hy busi ness
closure, financial ruin, protracted and costly [litigation,
bankruptcy, and injury to business/personal reputation. All this
could befall them for any two docunented instances of third party
(read guest, trespasser, invitee, or licensee) crimnal conduct

with in a six nonth window. A subsequent declaration of public
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nui sance, despite their best efforts to conply with the law, wl|
deny them any econom cally viable use of their |and by governnent
order; resulting in another “taking” for up to one year w thout any
|l egal right to conpensation. The potential threat to legitinate
busi ness wi || discourage and further reduce investnent in certain
areas conpoundi ng the problem The adverse inpact of failing to
secure and protect property against this erosion of l|long held
American notions of property rights wll indeed have a nore
del eterious inpact upon our State than the nui sance sought to be
abated. The policies advanced are antithetical to our state and
federal constitutions.

Bowen and Keshbro are innocent |andowners whose properties
fell wvictim to urban decay, municipal neglect, followed by
arbitrary selective enforcenent & the ravages of a drug war run
anok and directed at the small nmerchants with [imted resources or
political clout. Over zeal ous exercise of “police power” cannot
justify a deprivation of constitutional protections historically
afforded in jurisprudence to innocent property owners and
busi nessnen.

WHEREFORE al | the above enunerated | egal and factual grounds,
Keshbro prays that this court will grant it relief by rulinginits
favor, rejecting the Third DCA opinion, and affirm ng the summary
judgenent as tothe City’s liability for a conpensable taking, with
entitlement to full and fair conpensation, plus interest during

closure period, lost business profits, pre and post |judgenent
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interest, costs and statutory attorny’s fees for all stages of
these litigation proceedings adm nistrative, trial and appel |l ate as
well as all other relief deenmed appropriate by this Honorable

Court.
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