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STATEMENT OF THE CASE AND FACTS

Proceedings -- District Court

This is a nerits brief by Nova Sout heastern University, Inc.
(Nova) on a certified question. The brief is directed to the
opi nion of the Fourth District Court of Appeal as issued August 26,
1998 and rendered Novenber 9, 1998. The Fourth District Court
actually issued two opinions in the case, the first dated May 20,
1998, and the second dated August 26, 1998. The sane result was
reached in both opinions -- areversal of the trial court's summary
judgment in favor of the defendant Nova in a negligence case
brought by a 23-year ol d graduate student, Bethany G oss. Because
the stated facts and the stated legal rationale! of the two
opi nions were substantially different, Nova filed a Second Mtion
for Rehearing directed to the second opinion. This Second Mtion
for Rehearing was not responded to by the plaintiff G oss, but was
deni ed without comrent by the court's order of Novenber 9, 1998.
The second opi nion had the effect of withdraw ng the first opinion.

The appendix to this brief contains the two opinions by the

District Court along with the notion for rehearing directed to the

The first opinion found liability against the university
based on "a duty beyond a nere duty to warn; . . . a duty to take
reasonabl e precautions to protect” from crimnal attacks in a
renote parking lot. (A 2). The second opinion deleted the first
opinion's previously stated facts that the plaintiff was aware of
the prior crimnal attack in the parking lot and found liability
coul d ari se based solely on the university not warning plaintiff of
t he dangers of the parking lot. (A 4).
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second opinion. The two opinions, as copied and contained in the
appendi x, may be found at 23 Fla. L. Wekly D1238a and 23 Fla. L.
Weekly D1984a or by on-line conputer retrieval. The appendix wll
be designated herein as (A _) and the trial record wll be
designated as (R __), which refers to the Anended Index to the
record of July 2, 1997 and the Second Anended I|ndex of July 4,

1997.

The Basic Facts

Bethany Gross was a 23 year old student who voluntarily
enrolled at Nova as a graduate student to pursue her doctoral
degree in psychology. G oss was sexually assaulted by a crim nal
in an of f-canpus parking | ot on Cctober 2, 1995. (R 1487). At that
time she was in the mdst of an el even nonth psychol ogy i nternship
(or "practicunt), for which she was receiving graduate credit.
Nova is a private university | ocated west of Fort Lauderdal e. Nova
provi ded each doctoral candidate, with a book describing various
| ocations at which the student could obtain necessary clinical or
actual experience in their chosen fields. (R 1603). Internships
are common in psychol ogy, |aw enforcenent, |aw, nedicine and nmany
ot her professional fields. Such internships are inportant to the
students and further to recipients of the services as rendered by
t he students. Many internships, such as the particular one in
question here, are designed to help the socially and econom cal ly

needy.



Goss identified six of Nova's proposed practicum | ocations
and Nova sel ect ed one of her six choices, a private, not-for-profit
clinic naned the Fam |y Services Agency, Inc. (FSA). (R 1603-4).
Nova does not own, operate, or control FSA or any of its facilities
and G- oss was aware of this when she chose it. (R 1611-1613). Nova
had an arrangenent with FSA to send interns there but NOVA did not
do an actual inspection of the |ocation and parking area. (R 843).
FSA was comonly wused by South Florida wuniversities for
internships. (R 1058-60). QO her wuniversities, including Barry
University and Florida International University, had inspected t he
facility and sent interns there. (R 1058-60).

According to Goss, FSA was in a "bad nei ghborhood", a |ow
income "high crinme" location and the clinic provided counseling
services nost commonly to troubl ed poor famlies and youth w t hout
charging for the services. (R 1524, 1628,1629). Goss testified she
recogni zed the nature of the area as she initially drove into the
nei ghbor hood for her first interview (R 1605,1606). Goss could
have chosen between conpleting her practicumin FSA's facility in
Coral Springs, a residential suburban township rather than FSA' s
central Ft. Lauderdale "bad neighborhood" facility. G oss
preferred to work in Ft. Lauderdal e because it was close to her
home where she had lived for a year. (R 1603). G oss chose to
drive her owmn car to her internship. (R 1614).

| medi ately after starting the internship, Goss was told by



her FSA supervisor, M. Behrman, that the FSA Director, Bruce
Wal lin, had recently been robbed at knife-point in the parking |ot.
(R 1492, 1614-1617). G oss was already well aware of the "bad
nei ghbor hood" nature of the area. She was also provided an FSA
manual which, anong other things, recomended procedures for
workers of the internship site to take to safeguard against
potential crimnal attack, and she had lived in the area for a
year. She routinely saw "vagrants" and other "unsavory type
people” walking on or near FSA's prem ses. (R 1493-4). She
testified these people gave her concern for her personal safety
fromthe start of her internship. (R 1493-4, 1497, 1605). G oss
did not voice her concerns to either Nova or FSA, and never
requested to transfer fromFSA' s Ft. Lauderdale | ocation to Coral
Springs. (R Dep. p.156-157, 161, 169). G&Gross had previously
wor ked at the Coral Springs office. (R 1477). The District Court's
first opinion states that an officer of FSA advised Nova of the
robbery of M. Vallin.

In response to the crinme situation, FSA inplenented a "buddy
system" (R 1496-7). G oss did not renmenber those exact words but
did agree she had been told something very simlar to it.
According to Gross, FSA "recommended" that all of its staff and
interns, including Goss, refrain fromleaving the facility al one
after dark. G oss testified that M. Behrman nmade this

recommendation to her when he told her about the prior attack on



the director. (R 1497, 1617). Goss attenpted to adhere to the
Behrman "recomendation.” She generally would | eave wth soneone
el se and would ask staff to acconpany her if necessary. (R 1499-
1501) . According to her, she only infrequently or occasionally
left the building alone after dark. (R 1502-3). She al so
routi nely wal ked across the street in the daytine to a conveni ence
store which was a suspected drug transaction area.

On Cctober 2, 1995, six nonths after starting at FSA, G oss
participated in a donestic violence counseling group which ended at
8:00 p.m (R 1504-6). It was dark outside, and despite FSA's
express recomendation not to | eave the building al one (the buddy
systen), Goss left alone to walk to her car. A crimnal (M.
Washi ngton), having nothing whatsoever to do wth Nova or FSA
forced his way into the car, robbed Goss at gunpoint, and | ater
raped her. Goss then requested a transfer to another internship
site. (R 1618).

There was di sagreenment between FSA's personnel as to whet her
the "buddy systenmt was "nmandatory” or "recomrended."” \When G oss
started at FSA, she was gi ven FSA's manual whi ch provi ded t hat when
| eaving the clinic at night, they should all ask another enpl oyee
to watch them entering their cars and |eaving the prem ses.
(R 438). The words "buddy systenf were not used in the manual and
counsel for Gross argued bel owthat there were i ssues of fact over

the "buddy system"” In this brief we will fully accept and rely



upon only the testinony of Goss herself on this issue. There is
absolutely no question -- G oss was warned about the recent attack
on the FSA director as she admtted in her deposition. Although
she could not recall the term"buddy systent, she fully agreed she
had been told to al ways | eave the building with sonmeone el se. She
testified: "It was recommended that we wal k with sonmeone or |eave
the agency with soneone after dark." (R 1497,1508). From G oss

point of view there was no issue of fact; she was told by FSA of
the risk of crimnal attack, and was also told by FSA to be
acconpani ed by soneone el se when she went to her car.

On the night of her attack, G oss had not forgotten these
war ni ngs. She did not intend to be in the parking |ot alone.
(R 1508). She thought a "bunch" of other people were |eaving at
the sanme tinme and she fully intended to walk with them but sonehow
ended up leaving while the group was still inside. (R 900, 1508).
There sinply is no question fromthis record -- G oss was warned by
FSA which owned, occupied and controlled the prem ses and the
parking lot. She recognized those warnings and even carried nace
on her key chain. (R 1495).

Goss filed suit against both FSA and Nova on Decenber 14,
1995. (R 1-12). This conplaint and a |ater anmended conpl aint
claimed common |aw negligence against Nova. (R 90-121). FSA
settled with Goss for $900,000, leaving Nova as the sole

defendant. (R 1821).



After over a year of discovery Nova noved for sunmary judgnent
on January 22, 1997 (R 640-646). Nova asserted that it owed no
duty to G oss as a matter of |aw because it did not own, operate,
or control the parking lot or prem ses where G oss was assaul ted.
(R 643-644). It contended it had no "special relationship" with
its adult students requiring that it protect or warn them of the
crimnal conduct of others at renote |ocations which are neither
owned, operated or controlled by the university. It further
contended that G oss had been warned of any dangers at FSA by FSA
The circuit court heard Nova's Mdtion for Sunmary Judgnment and on
March 20, 1997, issued its Final Summary Judgnent, which found as
a matter of law that Nova did not have a duty to Gross because it
"did not own, operate, or control the prem ses where Plaintiff was
abducted and |l ater assaulted."” (A 3).

On April 16, 1997, Goss filed her appeal to the Fourth
District Court. (R 1811-1814). Two opinions resulted.

The First Opinion of May 20, 1998

The first opinion describes the facts specifically noting that
the Director of FSA, M. Wallin, had been accosted in FSA' s parki ng
lot by a knife-carrying man. (A.1). The fifth paragraph of the
opi nion notes that G oss had been aware of M. Wallin's previous
assault. (A 1). The opinion notes that Goss "framed her |awsuit"
based on whether a "special relationship"” existed simlar to the

ki nd of relationship which exists between a public grade school and



a mnor student. The opinion discusses the law of special
relationships in detail and concludes that this |egal concept
shoul d be expanded to include a university and its adult students.
The opinion states that this "adult student rel ationship nust be
pl aced alongside the other recognized special relationships."”

(A.1). The opinion then concludes that this special relationship

required the inposition of a duty beyond the duty to warn and t hat

this was the duty to take reasonable precautions to protect

students while at renote internship sites. Under the first
opinion, a warning to G oss wuld not have been enough to avoid
liability and the opinion recognized that G oss had already been

war ned of the previous attack in the parking |ot.

The Second Opinion of August 26, 1998
After nmotions for rehearing, the court withdrew the first
opi ni on and i ssued a second opinion. (A 3,4). This opinion del etes
the specific reference to the knife point attack on the FSA
Director, M. Wallin, and deletes the fact that the plaintiff had
been nmade aware of this recent attack which occurred in the FSA
parking lot. The second opinion says that Nova (not G oss) had

been made aware of a nunber of "crimnal incidents" at or near

FSA' s parking |ot. The opinion goes on to discuss the |law of
speci al rel ati onshi ps and concludes that "the " speci al
rel ati onship' analysis is necessary to this case. . . ." Again,

the special relationship doctrine was applied to Nova.



The opinion as initially issued states that the nost anal ogous

caseinthe entire United States is Silvers v. Associ ates Techni cal

Institute, Inc., No. 93-4253, 1994 W. 879600 (Mass. Sup. Ct. Cct.

12, 1994). This case was incorrectly cited using "Sup." to
i ndi cate a Massachusetts Suprene Court decision when in fact it is
atrial court decision by the Superior Court, a Massachusetts tri al
court. The correct citation is "Mss. Super.Ct." The opinion
concl udes, based upon the Silvers case, that a jury could find
l[iability based upon Nova's failure to warn of the dangerous
situation in the parking lot at FSA The court certified a
question to this effect based solely on a failure to warn. Nova,
as petitioner, seeks review and reversal of the decision and

reinstatenent of the circuit court's summary judgnent.



SUMVARY OF ARGUNVENT

The Fourth District Court of Appeal has expanded the "speci al
rel ati onshi p" doctrine derived from grade school and high schoo
cases to inpose liability on a university to its adult students
under circunstances where no other court in Florida or across the
country has done so. The Fourth District has certified a question
of great public inportance on this issue and petitioner, Nova
Sout heastern University, 1Inc., respectfully suggests that the
decision is factually and legally in serious error. Furt her,
i nportant public policy considerations applicable to both public
and private universities have been disregarded.

The deci sion exposes a university toliability for failure to
warn an adult student of <crimnal conduct at a renpte,
i ndependent | y-owned, off-canpus internship site, despite direct
war ni ngs given by the internship site. Universities, both public
and private, will now be responsible for adult students at such
i ndependent | y- owned off-canpus |ocations even when the owner of
t hose | ocations has al ready gi ven warni ngs and reconmended security
precautions to adult students. Such students, who voluntarily
choose to attend college or graduate school and participate in
internship prograns nust now be treated simlar to m nor students
in grade schools or high schools who attend classes and school
functions under nmandatory school statutes. The case law in the

|latter situations holds that school teachers and staff serve in a
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| oco parentis capacity and have both the duty to protect and the

right to supervise mnors surrendered into their care by their
parents. Adult students do not attend colleges and universities
under mandatory school |aws and the universities do not stand in a

| oco parentis position as to their students, particularly in their

of f-canpus activities.

The Fourth District has now expanded the |aw of special
relationships to include adult students who voluntarily pursue
post - secondary education. Under the District Court's ruling, an
adult student is nowentitled to at |east two warnings if thereis
suspected crimnal conduct at an off-canpus internship site. The
adult student is entitled to a warning fromthe university and a
warning fromthe owner and occupier of the off-canpus site. The
District Court has erroneously disregarded the uncontested facts
fromthe plaintiff's owm nmouth that she had been warned by the
owner/occupi er of the off-canpus site. Even if this Court does not
reverse as to expansion of the special relationship doctrine, the
opinion should still be vacated because of the error in
di sregarding the fact that the plaintiff had superior know edge
over and above the university as to the dangers of the site in
guesti on.

The Fourth District has also seriously erred in relying upon
an unreported out-of-state trial court decision as binding
precedent in Florida. Further, this Massachusetts trial court

decision is wong as a matter of Florida |aw and shoul d not have

11



been adopted by the District Court of Appeal.
The trial <court's summary judgnment iin favor of Nova
Sout heastern University, Inc. was conpletely correct and shoul d be

r ei nst at ed.

12



ARGUMENT
The follow ng question was certified to be of great public

i nportance by the Fourth District Court of Appeal:

WHETHER A UNI VERSI TY MAY BE FOUND LI ABLE I N TORT WHERE | T
ASSI GNS A STUDENT TO AN | NTERNSHI P SI TE VHICH | T KNOWS TO
BE UNREASONABLY DANGEROUS BUT G VES NO WARNI NG OR
| NADEQUATE WARNI NG, TO THE STUDENT, AND THE STUDENT | S
SUBSEQUENTLY INJURED WH LE PARTICIPATING [N THE
| NTERNSHI P.

This Court has jurisdiction pursuant to Article V, Section 3(b)(4)
of the Florida Constitution and may address all questions raised in
the case. Although the certified question confers jurisdiction,
Nova respectfully requests that the Court refrain from answeri ng
the question as stated as it does not accurately represent the
i ssues presented by the facts of this case. As the Court has
routinely done in such circunstances, the question should be

properly restated. See Resha v. Tucker, 670 So. 2d 56, 57 (Fla.

1996); Thomason v. State, 620 So. 2d 1234, 1235 (Fla. 1993); Lawon

v. Al pine Engineered Products, Inc., 498 So. 2d 879, 880 (Fla

1986); FEisher v. Shenandoah Gen Constr. Co., 498 So. 2d 882, 883

(Fla. 1986) and Ceveland v. Gty of Mam, 263 So. 2d 573, 576

(Fla. 1972).

In particular, the certified question here fails to nention
the newly expanded "special relationship" doctrine and fails to
address the fact that G oss admtted she was warned of the crim nal

activity at the internship site but disregarded the warnings plus
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the prescribed safety mneasures on the night in question.?
Accordingly, Nova submts the question should be restated to

i nclude the foll ow ng two questions:

I . WHETHER FLORI DA LAW SHOULD BE EXPANDED TO
RECOGNI ZE UNI VERSITY LIABILITY BASED ON A
"SPECI AL RELATI ONSHI P* ENTAILING A RIGAT TO
SUPERVI SE AND A DUTY TO CONTROL BETWEEN A
UNI VERSI TY AND I TS ADULT STUDENTS ENGAGED | N
OFF- CAMPUS | NTERNSHI PS AT | NDEPENDENT S| TES.

1. WHETHER A UNIVERSITY HAS A DUTY TO WARN AN
ADULT STUDENT ASSIGNED TO AN | NDEPENDENTLY
OMED REMOTE | NTERNSHI P SI TE ABOUT CRI M NAL
ACTIVITY AT THE | NTERNSH P SI TE | F THE STUDENT
KNOWS OF THE CRI M NAL ACTI VI TY BASED ON PROVPT
WARNINGS G VEN BY INTERNSH P SITE, BUT
DI SREGARDS THOSE WARNI NGS AND THE PROCEDURES
ESTABLI SHED AT THE SI TE TO SAFEGUARD WORKERS
FROM CRI M NAL ATTACKS

Nova suggests that both questions be answered in the negative.

| . School s and Special Rel ationships
The first opinion found Nova had a duty to make the parking
| ot at the FSA | ocation safe based upon an expansi on of the speci al
rel ati onship doctrine. The court heldit was tinme for a change and
that the university-adult student relationship should be "placed
al ongsi de" the other already recognized "special relationships."

The second opi ni on abandoned the duty to nmake safe and retreated to

2The first opinion recognized these facts (plaintiff's
know edge) but the second opinion deleted them despite the
plaintiff's own sworn adm ssions. (A 7-10). The second opinion
coul d not have reached the conclusion of liability based solely on
a duty to warn if the facts fromthe first opinion had been used.
This was argued extensively in Nova's second notion for rehearing
whi ch quoted the adm ssions in plaintiff's deposition and which was
unresponded to below. (A 5).

14



only to a duty to warn. The second opinion still relied upon the
expanded special relationship doctrine stating that the "speci al

rel ationshi p” analysis is "necessary" to this case. The ot her
special relationships recognized in the opinion were enployer-
enpl oyee, |andlord-tenant, |andowner-invitee and school-m nor
st udent .

No reported cases, either state or federal, have ever held
that the special relationship doctrine is applicable to adult
col | ege students who attend universities by their own choice. This
is contrasted with mnors who attend grade school or high schoo
under mandatory school attendance statutes. I ndeed, the entire
body of case |aw dealing with the "special relationship" doctrine
as applicable to grade schools and high schools is based upon the
fact that grade school and high school is mandatory and students
have no choi ce about attending. The parents of those children are

required to place their children in the hands of teachers who step

into the shoes of the parents and fulfill a |oco parentis role.

Thus, public school teachers under mandatory schooling have both
the duty to protect school children and the right to supervise
their conduct. Courts have been clear on this issue -- plaintiffs
cannot have one w thout the other. If there is no right to
supervise then there is no correspondi ng duty to protect.

There is no such thing as mandatory higher education in

Fl ori da. Gross was a voluntary student and although she was

15



required to take an internship to obtain her chosen degree, she did
so of her own free wll. She chose to attend Nova and she chose to
becone a psychologist and further chose to participate in an
internship. A first grader has no choice about taking a course in
readi ng but an adult graduate-student does have a choi ce about what
career path to follow and the correspondi ng courses he or she wll
take. If a college student seeks a doctorate in any professional
field, they are required to take courses in that field. This is a
vol untary choice by the student, and the Fourth District wongly
characterized Gross as being the victimof nmandatory deci sions by
Nova.

As this Court held in Rupp v. Bryan, 417 So. 2d 658 (Fl a.

1982), at p. 666:
[ T] he genesis of this [public school] supervisory duty is
based on the school enpl oyee standing partially in place
of the student's parents. Mandatory schooling has forced
parents into relying on teachers to protect children
during school activity.
This Court went on to state that the problemcoul d be expressed in
"terns of Hohfeldian correlatives" noting that "a correl ative duty
exists only to the extent that the school and its enpl oyees have
the authority to control the behavior of a student.” Qbviously, in
t he present circunstances, Nova had no right or duty to control and
supervi se the personal conduct of M. Goss when she was off

canpus. Wthout the right to control as a substitute parent there

sinply is no special relationship and no duty to protect or warn.
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Under general tort law, there is absolutely no duty to protect
anot her person from the crimnal conduct of a third party on

property not owned or controlled by the defendant. Trianon Park

Condom nium Ass'n v. Hialeah, 468 So. 2d 912 (Fla. 1985); Boynton

v. Burglass, 590 So. 2d 446 (Fla. 3d DCA 1991). Absent a speci al

relationship, no duty or liability exists. This is the
overwhelmng |aw across the country. The Fourth District
recogni zed this but sought a way to change the law and allow the
plaintiff a cause of action agai nst Nova by enlarging the doctrine
of special relationships. |In doing so, the Fourth District was in
error as a matter of law and as a matter of public policy.

There were absolutely no reasons to expand the tort |aw of
Fl ori da because Gross already had a conplete and adequate renedy
agai nst the all eged wong-doer, FSA. This decision wll also have
t renmendous adverse consequences to Florida universities and the
entire systemof graduate internships. This decisionwl| apply to
both private and public universities and to internships all over
the world. The decision is dangerously close to requiring
universities to nmake independent investigations as to the crine
rate in all internship sites. This was clearly inferred in the
first opinion which criticized Nova for not inquiring further from
FSA about the first attack. This goes too far.

Al though the Fourth District's second opinion states that no

"general duty of supervision" is being inposed, the court has put

17



the cart before the horse. There can be no duty to warn and
protect unless there is a right to supervise personal conduct off
t he canpus of the university. All existing case |aw, such as Rupp,
so hol ds.

The case nost closely resenbling the Nova situation is Donnel

V. California Western School of Law, 246 Cal. Rptr. 199 (Cal. 4th

D st. 1988). Cal Western operated a |law school which did not
provi de a parking area for students near the law library buil ding.
It was well known by the wuniversity that |aw students often
remained in the library until mdnight and were forced to walk a
consi derable distance to their cars in the dark. To get to a
parking lot the students traveled a city-owned sidewal k that ran
directly along the side of the university building. Cal Western
had chosen not to have the canpus police be responsible for the
area and did not provide lighting on the side of the building
despite the probability of crimnal conduct on the street wth
students as victins. Donnell was a | aw student who was attacked on
the street while going to his car and sued the university for
negligence in its failure to provide security. The sidewal k was
not owned by the university. The court refused to adopt the
special relationship doctrine and refused to hold that the
university had a duty to warn. Donnell is directly applicable to
this case and the Fourth District Court of Appeal sinply chose to

disregard it and to instead rely upon Rupp v. Bryan, supra, Shurben
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v. Dollar Rent-A-Car, 676 So. 2d 467 (Fla. 3d DCA 1996) and one

Massachusetts trial court decision.
The State of Utah has al so considered the question of whet her
a special relationship exists in a university setting. |n Beach v.

University of Utah, 726 P. 2d 413 (Utah 1986), a femal e student in

a biology class at the University of Uah was required to attend a
field trip off-canpus over a weekend. A |local rancher held a | anb
roast and the student, who was 20 years old, gained access to
al cohol and was injured when she becane intoxicated. She clained
that a |l arge nodern university had a relationshipwth its students
whi ch i nposed a duty to prevent students and others fromviol ating
liquor control |aws whenever those students were involved in a
university activity. (Beach at 417-418). The Utah Suprene Court
di sagreed and held that no "special relationship” existed between
the university and its adult students. The court concluded that
the students were not juveniles, and that Beach had a
constitutional right to vote and woul d have been sentenced as an
adult had she commtted a crine. The court further noted that
colleges and wuniversities are educational institutions, not
custodial institutions, and that creating a special relationship
would "require the institution to babysit each student, a task
beyond the resources of any school." (Beach at 419). Again, the
Fourth District Court of Appeal chose not to even recognize or

di scuss t he Beach deci si on.
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Anot her case of direct application fromthe federal court is

Wight v. Lovin, 32 F.3d 538 (11th Cr. 1994) which was a Section

1983 action against a county school superintendent. Wi ght
concerned a 15-year old attending sumrer school classes. The

student left the summer school session in a car in violation of
school rules and was killed in an auto accident. The student's
nmot her brought a section 1983 action agai nst the school asserting
that a custodial relationship tantamunt to a "special relationship
exi sted between the school and the student" so as to support a
claim that the school violated the student's substantive due
process rights.

The Eleventh CGrcuit Court of Appeal held that no specia
rel ati onship existed between the school and the student because
this was not a mandatory school attendance situation. | nst ead,
cl asses were being voluntarily attended during a sumrer session.
The court held that this was a consensual rel ationship and that the
special relationship doctrine had no application whatsoever.

Anot her federal case closer to hone is Mtchell v. Duval

County School Board, 107 F.3d 837 (11th Cr. 1997). In Mtchell,

a 1l4-year old student had attended an eveni ng school function and
was waiting for a ride hone by his father. He was standing on a
dri veway near the school parking |ot and was shot and killed by
non-student third party assailants who were attenpting to rob him

The Eleventh Circuit "summarily" rejected the plaintiff's argunments
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for application of the "special relationship" doctrine relying upon
the Wi ght decision. The court stated at p. 837: "The Wi ght
court rejected the argunent that a student attending a voluntary
program has a special relationship with his school sufficient to
i npose a constitutional duty on the school to protect the student
frominjuries by third parties.”

The Fourth District has failed to recognize that the duty to
war n of dangers on property is to be legally assigned to the person
or entity in actual physical control of that property. As to

| eased property, thisis clearly the lawof Florida. InFitzgerald

V. Cestari, 569 So. 2d 1258 (Fla. 1990), a seven year old child was
vi siting neighbors who were living in a |l eased hone. The sliding
gl ass doors in the honme were part of the original construction and
were in violation of the buil ding code because they did not contain
safety gl ass. The child, Brandi, ran into a glass door which
shattered and cut her badly. Suit was brought against the
homeowner/l essor. This Court ruled that only the | essee had the
duty to warn the child and stated at p. 1261

It therefore follows that the duty to warn Brandi of the

hi dden danger the cl osed door may have presented rested

solely upon the |essees, who were in control of the

prem ses. See Bovis v. 7-Eleven, Inc., 505 So.2d 661

(Fla. 5th DCA 1987) (| essees of the prem ses have duty to

warn third parties of dangerous conditions on prem ses

because such duty rests on right to control prem ses
rather than on | egal ownership of the dangerous area).

Just as in Fitzgerald, here the entity "in control of the prem ses”

was FSA and not Nova and the duty to warn "rested sol ely upon" FSA
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Furt her,

matt er of

as in Fitzgerald, Nova was entitled to this ruling as a

| aw.

As previously indicated, no case in Florida has ever held that

the "special relationship" doctrine applies against a university to

an adult student. However, the doctrine has been the subject of

l[itigation in other areas outside of a school context. |In Palner

v. Shearson Lehman Hutton, Inc., 622 So. 2d 1085 (Fla. 1st DCA

1993), the First District Court considered the doctrine stating the

foll ow ng general guidelines:

Under the common | aw, a person has no duty to control the
tortious or crimnal conduct of another or to warn those
pl aced in danger by such conduct unless there is a
speci al rel ati onshi p between t he def endant and t he person
whose behavi or needs to be controlled or the person who
is a foreseeable victim of such conduct. Boynton v.
Burgl ass, 590 So. 2d 446 (Fla. 3d DCA 1991). See also
Trianon Park Condom niumAss'n, Inc. v. Gty of Hialeah,

468 So. 2d 912, 918 (Fla. 1985). Inplicit in the special
rel ati onship exception to this general rule is the
concept that, when relying on a special relationship
bet ween t he defendant and the person whose conduct needs
to be controlled, the defendant nust have the right or
ability to control the third person's conduct. Garrison
Retirenent Honme Corp. v. Hancock, 484 So. 2d 1257 (Fl a.

4t h DCA 1985). Kury was not in the enploy and control of
Hutton at the tinme the alleged injuries occurred, and
Hutton had not enployed himfor several years. Because
Hutton had no ability to control Kury's conduct at the

time

the alleged injuries occurred, this special

rel ati onshi p exceptionis not satisfied as between Hutton
and Kury.

Al t hough the above legal principles were directly argued to

the Fourth District Court of Appeal, none were conmmented upon

| nst ead,

the District Court chose to rely solely upon Rupp v.

Brvan, supra, Shurben v. Dollar Rent-A-Car, supra and Silvers v.
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Associ ated Technical Institute, Inc., supra.

We have already denonstrated that the Rupp case applies the
special relationship doctrine only in a situation where there is
mandat ory school i ng and t he def endant t hus has correspondi ng ri ghts
concerning both supervision and protection of a mnor who needs
protection. In short, the school authorities stand in place of the
parents, and this is the basis for the entire special relationship
doctrine in the context of both grade schools and high schools.

The Dol lar Rent-A-Car case is entirely di stinguishable and the

opi ni on does not even nention the "special relationship" doctrine.
In that case, a British tourist sued a car rental agency, and
others, after she was accosted and shot while traveling in a rental
car in Mam . The tourist alleged that the car rental agency had
actual know edge of repeated crimnal attacks on tourists in rental
cars in certain areas of Mam ; that the rental car she was given
bore a license plate which identified the car to the crimnals as
arental; and that the car rental agency knew that plaintiff was a

British tourist who did not know any of the foregoing information.

676 So. 2d at 468. The trial court granted the car agency's notion
to dismss finding no duty on its part.

The Third District Court of Appeal assuned the alleged facts
as true and reversed holding that the rental agency had a duty to
warn the tourist of the risk of attack by crimnals who were

actually targeting identified rental vehicles in certain areas.
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The agency's actual know edge of a specific foreseeable crimnal
risk; the tourist's |lack of know edge of the risk, plus the |icense
plate which attracted crimnals all resulted in a duty to warn
under existing law. In the instant case, however, it was G o0ss,
the plaintiff, who had superior know edge of the danger of cri m nal
activity at the internship site. As explained nore fully below, a

def endant has no duty to warn when the plaintiff's know edge of a

danger is equal to or superior to the defendant. |If the British
touri st had been previously warned by a Mam police officer of al
the facts concerning crimnals targeting tourists in certain areas
in cars with special rental tags, then there would have been no
duty by the rental agency to also warn her. | ndeed, the Third
District also ruled that the agency had no obligation to nake any
i ndependent investigation of crine.

The singl e case which the Fourth District found nost anal ogous
and conpelling was the Silvers case. The Silvers "opinion" is a
Massachusetts trial court order which sinply denied a notion for
summary judgnment. Such an order is not even appeal able. The order
was also incorrectly cited as a Mssachusetts Suprene Court
decision by the Fourth District's opinion, thereby giving it nuch
greater weight than was appropriate. This was pointed out on
rehearing and the court sent a correction to West Publishing
Conmpany, but the incorrect citation still appears in the Florida

Law Weekly version. (A 2,3). Furthernore, Silvers is a non-
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publ i shed order, which can only be found after researching costly
on-line | egal databases such as Westlaw in search of trial court
orders. The case, which was not cited by any party, should not
have been relied upon by the Fourth District in any way what soever.
Florida trial court decisions do not have the force of precedent in
this state -- certainly orders denying sunmary judgnments from
another state are no better. Nova also respectfully submts that

Silversis sinply wong as a matter of Florida | aw and further that

it should not have been used as a precedent to overrule a Florida
trial court decision.

The facts of Silvers, which were not detailed by the Fourth
District, were as foll ows. The defendant, Associated Techni cal
Institute, Inc., is a post-secondary vocational school which
provi des graduates with "placenent support services," including
referrals to enployers with openings in the students' fields of
st udy. After the plaintiff had conpleted her studies at the
school, she consulted the placenent office about enploynent
opportunities. The school referred her resune to an enpl oyer who
had contacted the school requesting a female technician for a

comruni cations switching conplex. The school did not know at that

time that the enployer had previously been convicted for indecent
assault and battery. After being contacted by the enployer,
plaintiff accepted the job. During the course of enploynent,

plaintiff alleged that the enployer sexually harassed and raped
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her. The plaintiff sued the school for failing to use reasonable
care in performng its supposed contractual obligation to assi st
her enpl oynent efforts.

The trial judge denied the vocational school's notion for
summary judgnment which argued it had breached no duty to the
plaintiff. The trial judge wote an order in which he stated his
personal reasoning that the prospective enployer's request for a
femal e enpl oyee shoul d have rai sed a warning flag that the enpl oyer
was potentially engaging in enploynment discrimnation based on sex
and that this was in violation of Massachusetts statutory |law. The
trial judge held that this fact alone created an issue as to
whet her the school had used reasonable care to protect the
plaintiff from being raped.

The Fourth District should not have relied on this
Massachusetts trial court order to justify its decision in the
instant case. Qbviously the case is easily distinguishable and is
not "closely anal ogous.™ G oss was thoroughly warned and had
actual notice of crimnal activity at FSA, but disregarded these
war ni ngs on the night in question. These warnings, in and of
t hensel ves, abrogated any duty that m ght have concei vably existed
on the part of Nova to warn G oss of the crimnal activity at the
internship site.

Additionally, the Massachusetts trial court decision is

incorrect as a matter of law, and will open a pandora's box of
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litigation if adopted by this Court, as it was by the Fourth
District. Sexual discrimnation in enploynent (hiring a female
rat her than a male) has nothing to do with crimnal sexual offenses
such as rape. The enployer in Silvers forced the enpl oyee to have
sexual intercourse. Under Florida law, discrimnation in hiring
practices is entirely distinguishable fromsexual assault and rape.
Discrimnation in favor of or against a nmale or a fenmal e does not
put anyone on notice of a propensity to commt sexual crinmes such
as rape.® The Silvers decision, if adopted by this Court, would
effectively require coll eges, universities and vocati onal schools
t o conduct extensive background i nvestigations. Interns are hired
by the various internship sites such as FSA and may then be hired
by permanent enployers with the assistance of the university
pl acenment services. Every prospective enployer and every enpl oyee
of every enpl oyer would have to be subjected to crimnal activity
background searches. The results of these searches would have to
be given to every student who desired to utilize the internships or
pl acenent services. This goes too far.

Silvers, an unpublished order, is clearly a needle in the
hayst ack found through costly on-line research that is not readily
available to all Florida practitioners. Appellate courts are not

bound by the orders of trial courts in the sane state, nuch | ess

3There are many jobs for which a sexual preference would be
perfectly proper such as a clerk in a woman's lingerie shop or a
gynecol ogi cal nursing assistant to a doctor.
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those of other states. If this Court approves the practice of
citing to unpublished out-of-state trial court orders as precedent,
it wll drastically change the practice of law and the entire
concept of citing precedent to courts. Such a decision wll| create
i nsur nount abl e obstacles for many Florida practitioners and their
clients, not to nention the workload of the courts.

There was sinply no need to expand the law to give the
plaintiff atort renedy herein. Plaintiff has al ready sued FSA and
settled her case for a substantial anpbunt. FSA had the obvi ous and
clear duty of directly supervising and making its own property
safe. As a part of this larger duty, FSA in fact warned G oss of
t he kni fe-point robbery of one of its own enpl oyees within a nonth
of when Gross started working there. FSA al so gave Gross a manual
calling attention to this problem and further specifically
instructed her to al ways be acconpani ed by anot her person when she
went to her car. |Indeed, Goss herself fully recognized this and
al nost al ways was acconpani ed when she went to her car. She sinply
neglected to do so on the night in question. This case is
different than alnost all other cases because here there was a
party standi ng between Nova and Gross, and that party (FSA) had the
ability and duty to fully protect Goss. Gross has already
successful |y sought her renedy agai nst FSA and there is sinply no
reason to expand tort law to now give Gross an additional renedy

agai nst Nova. The only warning which Nova could have gi ven woul d
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have been to repeat the sanme warning that FSA had al ready given to
Goss. It sinply nmakes no sense to require a university such as
Nova to give adult students a second warning over and above the
war ni ng al ready given. There was no special relationship, the
i nci dent occurred on property over which Nova had no control and
the doctrine of "special relationships" should not have been
appl i ed herein.
1. ADuty to Warn

The District Court's second opinion is based upon a "speci al
rel ationship" and a resulting duty to warn. The District Court's
first opinion recognized that G oss had been advi sed of the prior
attack in the FSA parking lot and the opinion even goes so far as
to list all of the other "crimnal conduct” in the area which
i ncluded trespass, auto break-ins and suspected drug activity
across the street. For reasons the court has not chosen to
explain, the facts were changed i n the second opi nion and t he court
del eted the fact that Gross had al ready been warned about the prior
kni fe-point attack in the parking |ot.

The facts are quite clear, based on Gross' testinony alone,
she was fully warned of the prior crinme in the parking |ot and told
she should be acconpanied when going to her car at night. As
poi nted out in the second notion for rehearing, Goss testified as
follows in her deposition of Decenber 18, 1996:

Q: Prior to Cctober of 1995, [were] you aware of any
crimnal activity on the premses of FSA in Fort
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Lauder dal e?
* k%
A . Yes.
Q: Wat activity were you aware of?

A: | was aware that the director of the agency was
assaul ted at knife point.

Q: Tell nme what you know about that incident?

A.: | just know that it happened.
Q: Howdid you |l earn about that?
A.: M. Behrman [FSA official] told ne.
Q: Do you recall when?
A.: | don't recall the exact date.
Q: Was it before COctober of 19957
A . Yes.
(R 1492).

In addition to informng Gross of the previous attack, G oss
was al so advi sed to use the "buddy system' to protect herself while
working at FSA. As G oss testified:

Q: Quite sinply, were you told that you should go with

a fellow enployee when you were |eaving the prem ses

goi ng out to your car?

A It was recomended.

Q: GCkay. Tell nme what was recommended.

A . It was recommended that we walk with sonmeone or
| eave the agency with soneone after dark.

Q: Wo nmade that recomendation to you?
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A : M . Behr nan.

Q: And when do you recall him making that
reconmmendation to you?

A.: | don't recall the exact date.
Q: Was it before COctober of 19957
A Yes.

Q: And did you follow M. Behrman's advice on any
occasions prior to October of 19957

A . Yes.

Q: And why was that? Wy did you follow his advice?

A.. Because it was a bad nei ghborhood.
(R 1496-7) .

O her FSA agents and/ or enpl oyees al so di scussed t he danger of
crimnal attack in the neighborhood wth Goss, including an
enpl oyee naned Linda Benlolo. 1In the words of G oss:

Q: Wuldyourecall Linda ever talking to you about any
prior crimes or any safety concerns she may have had?

A.: Possibly.
Q: Tell ne what you recall about those conversations.
A.: | believe | renenber her making a corment about the
nei ghbor hood and the type of people we would see in the
nei ghbor hood.

Q: \Wat was the coment?

A.: |1 don't renmenber the exact conmment. | just renmenber
her saying sonet hing about it, | think.

Q: Wat was the gist of the comrent?

A.: This is a bad neighborhood and these are scary
peopl e.
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(R 1533).
| ndeed, Gross herself was able to quickly identify the area in
question as a "high crine area”" and "bad nei ghborhood” filled with

"scary people,"” a fact which gave her concern for her safety:

Q: D d the people wal king around across the street or
in the general area give you concern for your personal
safety?

A 1 Yes.

* k%

Q : Wen you drove through the nei ghborhood and got to
the FSA site, were you ever concerned at that tinme for
your safety and wel | - bei ng?

A.: | was concerned about the neighborhood that it was
in.

* k% *

Q: Wat were your concerns at that initial time of the
i ntervi ew about the nei ghborhood?

A.: There appeared to be a lot of suspicious people
wal ki ng around the prem ses.

* k%

Q: Inyour answers to interrogatories, you asserted the
area or the |l ocation where FSA was | ocat ed where you were
assi gned as being a high-crine area.

A : Uh- huh.

Q: Wen did you first conme to the realization that it
was a high-crinme area?

A.: | becanme suspicious that it was a high-crine area
when | first sawit.

Q: Andis that because of the suspicious peopl e wal ki ng
about ?
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Yes.
Any ot her reasons?

The attack noted by M. Behrman.

O > O P

. These people that were walking about that you
believe were suspicious, were they actually in the
parking lot of FSA or were they out on the street?

A.: They were everywhere.
(R 1495, 1605, 1606, 1620, 1621).

In addition to the above, as previously indicated, Goss
testified that she was fully aware of the bad nature of this
nei ghbor hood when she first drove through it on her way to her
initial interview (R 1605-6).

In ruling that Nova had a duty to warn G oss of the danger of
crimnal activity at her internship site, the Fourth District
overl|l ooked the fact that G oss already knew of the danger after
havi ng been infornmed by officials at the site. In Florida, when a
plaintiff has know edge of a danger which is equal to or superior
to that of a defendant, the defendant has no duty to warn. Stewart

v. Boho, Inc., 493 So. 2d 95, 96 (Fla. 4th DCA 1986)(stating that

where plaintiff has know edge of a danger which is equal to or

superior to a defendant's know edge, the defendant has no duty to

warn of it); Hunt v. Slippery Dip of Jacksonville, Inc., 453 So.
2d 139 (Fla. 1st DCA 1984)(ruling that a defendant's know edge of
a danger nust be superior to that of a plaintiff in order to create

a duty on the part of a defendant to warn); Mller v. Wallace, 591

33



So. 2d 971, 973 (Fla. 5th DCA 1991) (finding that a defendant has no
duty to warn where the plaintiff has know edge of the danger which
is equal or superior to the defendant's know edge). Accordingly,
based upon well settled Florida |law, Nova did not have a duty to
warn Gross of the danger of crimnal activity at the internship
site. The District Court erred in basing its decision on a duty to
warn by Nova. This Court should find as a matter of |aw that Nova
had no duty to warn.

Nova's know edge of the danger was substantially |less than
that of G oss. Goss had received a face to face warning fromthe
peopl e who knew what they were tal king about. G oss reviewed the
FSA manual and Gross actually carried out the "buddy systeni until
she made a m stake on the one night in question.

Because G oss' superior know edge of the danger affects

whet her Nova had a duty, this does not create an issue of

conparative negligence for a jury. To the contrary, the existence

of a duty is for the court to decide based upon the circunstances

in a particular case. See e.qg. McCain v. Florida Power Corp., 593
So. 2d 500, 502 (Fla. 1992) (hol ding that since "duty" is a question
of law, an appellate court may rule based upon its own | egal
conclusion that no duty exists).

G oss knew nuch nore about the dangers of the parking | ot
crime at FSA than did Nova, and there is a conplete absence of a

duty as to Nova. We are certain that the plaintiff will argue that
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per haps an additional warning from Nova woul d have nade a greater
i npression on her than did the warning fromFSA. Such an argunent
shoul d not be accepted by this Court. Nova could have done not hi ng
nore than to tell Goss that it had been advised that there had
been a previous robbery in the parking lot. This would have been
second- hand hearsay. G oss needed no rem nder or reenforcenent of
t he warni ng nor of the recommendation that everyone be acconpani ed
when they went to their cars. She fully intended to conply with
the "buddy system on the night of her assault. |In her deposition
at R 1508 Gross testified:

Q Wiy was it that you did not have a buddy when you
| eft on October 2nd?

* * %

A There was a bunch of people | eaving the agency at
the tinme and when | cane out | was also |eaving and I
figured there are people comng out with nme |like right
behi nd nme t hat sonmeone woul d be al ong ri ght behi nd nme and
that I wouldn't be in the parking | ot al one.

When a danger is obvious and when a plaintiff is warned and fully
appreciates it, there is sinply no duty on the part of a renote

defendant to make inquiry and further warn the plaintiff.

CONCLUSI ON

The trial court's sunmary judgnent was entirely proper and
shoul d be reinstated. The decision of the Fourth District Court of
Appeal should be vacated in its entirety.

The expansion of the special relationship doctrine should be

rejected as a matter of law. Alternatively, and at the very | east,
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plaintiff's superior know edge abrogated any duty to warn by Nova.
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