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PRELI M NARY STATEMENT

In this Brief, the Petitioner, STATE OF FLORI DA, DEPARTMENT
OF LABOR AND  EMPLOYMENT SECURI TY, VORKERS' COVPENSATI ON
ADM NI STRATION TRUST FUND, will be referred to as "the Division."
The Respondent, WLLIAM M BOMWAN, JR, will be referred to as
"M.  Bowran" or "the claimnt." BO SE CASCADE CORPORATI ON and
WAUSAU | NSURANCE COMPANY, Wil be referred to as
"Enmpl oyer/Carrier," or “E/C.”

Ref erences to the Record on Appeal will be referred to as

“R-:» followed by the volume and page nunber.




STATEMENT OF THE CASE

This is an appeal from the First District Court of Appeal's
(bca) Qpinion dated Septenber 11, 1998 prohibiting the Division
of Workers' Conpensation (Division) fromincluding the yearly
i ncreases in PTD supplenental benefits in the social security
of fset taken.

This case originated as an appeal from a workers'
conpensation order determning that “[tlhe Admnistrative Trust
Fund should not take a setoff against increases in the
suppl enental benefits after their initial calculation in 1975

based upon the recent decision in Hunt v, DM Stratton, Jr.

2 (RVvol. 111, p. 449). This Order was appealed to the First
District Court of Appeal, which affirmed the Judge of
Compensation Claims (JCCO ruling.

The First DCA’s Opinion was issued on Septenber 11, 1998.
This Opinion certified the followi ng question to this Court:

WHERE AN EMPLOYER TAKES A  WORKERS
COVPENSATI ON  OFFSET UNDER SECTI ON 440.20(15),
FLORI DA STATUTES (1985), AND INTIALLY
| NCLUDES SUPPLEMENTAL BENEFI TS PAI D UNDER
SECTION 440.15(1) (e) (1), FLORIDA STATUTES
(1985), | S THE EMPLOYER ENTI TLED TO
RECALCULATE THE OFFSET BASED ON THE YEARLY 5%
I NCREASE | N SUPPLEMENTAL BENEFI TS?



The State of

Security, timely

Jurisdiction of this Court

Florida, Departnent
filed its Notice
on Cctober 9,

of

Labor

to Invoke

1998.

& Enpl oynent

Di scretionary



STATEMENT OF THE FACTS

WIlliam Bowman, the claimnt, suffered a conpensable
acci dent on July 1, 1974 while working for Boise Cascade
Conpany, the enplooyer. (RVol. Il, p.229, Vol. I, p.98, Vol.
II1I, PP. 445-446). The claimant was a |ead maintenance worker in
a plant manufacturing conposite cans for the citrus industry and

hurt his back while trying to catch a falling plate froma dye

press. (R-Vol. I, pp. 39, 54-56, 76). The cl ai mant wor ked for
the enployer for seven years. (R Vol. I, p. 36). On June 26,
1975 the claimant was put on disability |eave. (R-Vol. Ill, p.

312). The cl aimant began receiving social security disability
benefits in August, 1975. (R-Vol. I, p. 46; Vol. I, p. 237).
After the workers' conpensation accident, the carrier began
paying the claimnt workers' conpensation benefits based on the
average weekly wage of $256.33. (RVol. I, p. 236). The PTD
benefits owed bythe E/C were limted, however, to the maxi mum
compensation rate of $80.00 per week (1974 nmaxinmum conpensation
rate). (RVol. I, pp. 91, 98). The claimant's initial social
security benefit (P.1.A) was $402.00. (RVol. 11, p. 237).

Because he had dependants, the claimant actually received $703.60

in social security disability (the maximum famly benefit). (R-
Vol . Il, p.237). Eighty percent of his average current earnings
was $880. 00. (R-Vol. Il, p. 237).



The claimant's PTD suppl enental benefits were paid by the
Division through the Wrkers' Conpensation Admnistration Trust
Fund due to the date of accident in this case. (R-Vol. I, pp.
44, 94, .98). The Division is currently paying the supplenental
benefits.

Even though the claimant received social security disability
benefits, the E/C never took a social security offset on the PTD
benefits they paid and are paying. (R-Vol. I, p. 92). The
Division, however, has taken a social-security offset each year
agai nst the PTD suppl enental benefits owed to the clainant,
reduci ng the amount of PTD supplenental benefits paid to the
claimant. Each year the D vision recalculates the anount of
of fset available using the fornula contained in the DWA-33 form
See Appendi x “B7, This formula requires the Division to include
t he amount of PTD suppl enental benefits owed in the year the

offset is calculated in the offset calculation.



SUMMARY OF ARGUMENT

The First District Court of Appeal erred when it held in

State of Florida v. Boise Cascade Corp. & Wausau Ins. Co. .

Bowman, 23 Fla. L. Weekly D2124 (Fla. 1° DCA Septenber 11, 1998)

that the yearly increases in PTD suppl enmental benefits are not
includable in the social security offset taken by the Division.
The statute and the case law clearly intend for supplenental
benefits to be considered conpensation. The 5% annual increases
I n suppl enental benefits provided for in the statute logically
must be considered conpensation too. The offset provision in
the statute is clear and unanbi guous. It requires that all
weekly conpensation benefits are included in the offset. The term
“all weekly conpensation"” includes supplemental benefits as they
are conpensation pursuant to the statute and case |aw. Because
suppl enental benefits are conpensation and as such includable in
the offset, the annual increases in them are al so conpensation
and includable in the offset. This Court has inplicitly realized
that annual increases are included in the offset calculation in

its decision in Escanbia Countv Sheriff's Dept. v. @Grice, 692

So.2d 897 (Fla. 1997). The First DCA’s decision affirmng the

Jcc’s order which prevents Petitioner fromincluding the annual

i ncreases in the supplenental benefits in the offset should be




rever sed. However, if this court affirms the First pca’sg

Qpinion, it should apply that decision and the Acker decision

prospectively only.




ARGUMENT
THE FIRST DI STRICT COURT OF APPEAL
ERRED I N RULING THAT THE PETI TI ONER
CANNOT | NCLUDE ANNUAL | NCREASES I N

PERVANENT TOTAL DI SABI LI TY
SUPPLEMENTAL BENEFITS |IN THE OFFSET.

The Judge of Conpensation Clains found that the Division's
inclusion of the yearly increase in permanent total disability
suppl enental benefits in the offset was not in accordance with

case |aw The First District Court of Appeal affirned this

decision in State of Florida, Departnment of Labor & Employment

Security V. Boise Cascade Corp. & Wausau Ins. Co. v. Bowran, 23
Fla. L. Wekly D2i24 (Fla. 1°® DCA Septenber 11, . 1998). See,
Appendix ‘A" This appeal ensued.

The First DCA, in Bowman, certified the following question
to this Court:

WHERE AN EMPLOYER TAKES A  WORKERS
COVPENSATI ON  OFFSET UNDER SECTION 440.20(15),
FLORI DA STATUTES (1985), AND INTIALLY
| NCLUDES SUPPLEMENTAL BENEFI TS PAI D UNDER
SECTION  440.15 (1) (e) (1), FLORIDA  STATUTES
(1985), | S THE EMPLOYER ENTI TLED TO
RECALCULATE THE OFFSET BASED ON THE YEARLY 5%
I NCREASE | N SUPPLEMENTAL BENEFI TS?

This sane question was also certified by the District Court in

Ctv of Cearwater v. Acker, 23 Fla. L. Wekly D1970 (Fla. 1%

DCA August. 28, 1998),City of O earwater v. Hahn, 23 Fla. L.




Weekly D2120 (Fla. 1** DCA Septenber 9, 1998), Ctv of d earwater

V. Rowe 23 Fla. L. Wekly D2120 (Fla. 1** DCA Septenber 9,

1998), and Aldernman v. Florida Plastering, 23 Fla. L. Wekly

D2197 (Fla. 1% DCA September 23, 1998). The Gty of dearvater

cases are currently pending before this Court. A Mtion for
Rehearing was filed in the Al derman case. Thus, it is still
pending before the First DCA

Although the First DCA certified the same question in all of
these cases, the facts of the instant case are not the sanme as

the CGtv of O earwater cases. The CGtv of O earwater cases

involve an offset of a claimant's workers' conpensation benefits
due to the claimant's receipt of a disability pension; whereas,
this case and the Aldernan case involve an offset of a claimnt's
workers' conpensation benefits due to the claimant's receipt of
soci al security disability benefits. Thus, the certified
question in this case is erroneous as it refers to workers'
conpensation offset under section 440.20(15), Florida Statutes
(1985) . No of fset under section 440.20(15), Florida Statutes,
was taken in this case. Rather, the only offset taken was taken
pursuant to section 440.15(10) (a), Florida Statutes (1974).

The District Court, in Bowman, affirned the JCC solely on

the Ctv of Cearwater v. Acker case. Because Acker involved a

disability pension offset, unlike the instant case which involves




a social security disability offset, the district court's
affirmance of this case based only on Acker evidence that the
court has decided to treat alike those offsets due to the
claimant's receipt of disability pension and those offsets due to
the claimant's receipt of social security disability.

In cases with dates of accident prior to July 1, 1984, the
Departnent through the Division of Wrkers' Conpensation pays
suppl enental PTD benefits to 'Ehe cl ai mant . § 440.15(1) (f)I.,
Fla.Stat. (1997). Currently, when an offset is taken in a case
where the Division is paying the supplenental benefits, the
Division applies the offset available to the supplenental
benefits owed.

In order to facilitate the offset calculation, the Division
has, by rule, promulgated a form (LES Form DWC33) which should
be conpleted annually by any entity who intends to offset
conpensation benefits due to a claimant's receipt of social
security disability, whether it is the insurance carrier or the
Division (in pre-1984 cases). See Appendix “B.” The DWC 33
requires the entry of certain suns to correctly calculate the

of fset. One of the variables is the "5% PT Supplement."  Prior

to the First DCA’s decision in Acker, if a DW-33 was conpleted

annually, it included in the "5% PT Supplenent" blank the anount

of current supplenental benefits. Because the anount of PTD

10




suppl emental benefits increases every year, it had the effect of
increasing the offset available to the D vision every year.
However, the offset anount avail abl e never exceeded the anount

the clainmant received in social security benefits. Hunt v. DM

Stratton, Jr. 677 So.2d 64,66 (Fla. 1°* DCA 1996). The Division

has the first right of offset, so in Dvision-paid PTD
suppl enental cases, the Division offsets the supplementals owed
(sinply because the Division pays no other conpensation).

H ghl ands Co. Sch. Bd. v. Dept. of Labor & Emp. Sec. & Juan

Carrisquillo, 1998 Fla. App. LEXIS 12456 (Fla. 1** DCA Cctober 7,
1998).

If the offset anobunt on line »ar of the DWC-33 is greater
than the amount of PTD supplenental benefits owed to the
claimant, then the Division takes a conplete offset and the
claimant receives no noney from the D vision. Further, any
di fference between the offset amount on |ine *a” and the anount
of offset taken by the Division (amunt of PT supplenental
benefits owed), is permtted to be claimed by the carrier as an
addi ti onal of fset against permanent total disability paynments.
If the offset ampunt (line “a”) is less than the PTD suppl enental
amount owed by the Division, then the D vision subtracts the
of fset amunt from the PTD supplenental benefit owed and pays the

claimant the difference. Any decision in the case at bar

1

—



determ ning that the annual increases in supplenental benefits
are not includable in the annual calculation of the offset would
increase the Division's paynent on clains where the supplenental
benefits are the Division's responsibility. In other words, a
decision in this regard would decrease the avail able offset
amount taken by the Division.

The District court of Appeal erred by ignoring the
applicable statute in this case. Suppl emental benefits received

by a PTD clainmant are ‘conpensation” and as such are includable

in the <calculation of the offset. Section 440.15(1) (e),
Fl a. Stat. (1974) classifies suppl enent al benefits as
conpensati on. It provides that “., . , the injured enployee

shall receive additional weekly conpensation benefits equal to 5

percent of his weekly conpensation rate, as established pursuant
to the law in effect on the date of his injury, nultiplied by the
nunber of calendar years since the date of injury." Section
440.15(1) (e), Fla.Stat. (1974) (enphasis supplied). This statute
clearly and unanbi guously indicates that PTD suppl emental
benefits are considered conpensation as it expressly states that
they are ‘additional weekly conpensation benefits.”

Section 440.02(11), Fla.Stat. (1974) also indicates that
suppl emental benefits are ‘conpensation.” This section defines

“compensation” as . . . the noney allowance payable to an

12




enpl oyee or to his dependents as provided for in this chapter.”
§ 440.02(11), Fla Stat. (1974). Cearly, suppl enent al PTD
benefits fall under this definition as these benefits are a noney
allowance paid to a clainmant pursuant to Chapter 440.

Furthermore, the First District Court.of Appeal in Ctv of North

Bay Village v. Cook, 617 S8o.2d 753, 754 (Fla.1®** DCA 1993) stated

that “[slupplemental benefits are _conpensation paynents provided

under section 440.15(1) (e)1, Florida Statutes (1983) . . .*

(citing Barrasan v. Citv of Mam, 545 8o.2d 252 (Fla. 1989))

(enphasis supplied). Further, in Special Disabilitv Trust Fund v.

St ephens, Lvnn, Chernav & Klein, 595 8o.2d 206 (Fla. 1* DCA

1992) ,the First D strict Court of Appeal was asked to decide
whet her the Special Disability Trust Fund nust reinburse PTD
suppl enent al benefits. Id. At 207. The Court answered
affirmatively, reasoning that although the Fund statute (Section
440.49, Fla.sStat.) did not expressly provide for reinbursement of
these benefits, they were reinbursable nevertheless because they
‘clearly constitute conpensation” and the Fund statute provided
for reinmbursenent for all conpensation for PTD. Id. At 209. In
other words, conpensation enconpasses PTD paynments and PTD
suppl emental  payments. Accordingly, it is clear that both the
statute and the case law intend supplenental benefits to be

consi dered conpensati on.

13



The offset provision in Chapter 440 (§ 440.15(10) (a),

Fla.Stat. (1974)) provides that “[w]leekly compensation benefits

payabl e under this chapter for disability . . . shall be reduced

. " § 440.15(10) (a), Fla.Stat. (1974) (enphasis supplied).
Because suppl enental benefits are ‘conpensation” as defined by
Chapter 440 and the _Cook and _Stephens cases and because the
statute (§ 440.15(10) (a), Fla.Stat.) nandates that "conpensation"
must be reduced (i.e. offset), supplemental benefits are included
in the offset. If supplenental benefits thenselves are considered
conpensation, then logically when this benefit amunt increases
each year, the increased supplenental anmount is ‘conpensation”
and as such includable in the offset pursuant to the statute
mandating that conpensation benefits are offset. Just  because
this benefit anmount increases each year does not change its
classification as supplenental benefits. The statute itself does
not distinguish between the initial supplenental benefit anount
and the yearly increased anount. The statute merely provides
that suppl enental benefits are equal to 5% of the claimant's
conpensation rate on the date of accident nultiplied by the
nunber of years since the accident.

Furthernore, the offset provision in the statute (section
440.15(10) (a), Fla.Stat. (1974)) does not exclude any type of

compensation from the offset. In other words, the offset statute

14



does not provide that only the amount of supplenental benefits
applicable when the offset is initially taken is the anount
included in the offset. Rather, the offset provision states that
the reduction/offset is to apply to all weekly conpensation
benefits. § 440.15(10) (a), Fla.Stat. (1974). Although the PTD
benefit amount the clainmant receives will not usually change from
year to year, the supplemental anount the claimant is entitled to
wWill increase by 5% each year. § 440.15(1) (e), Fla. Stat. (1974).
Accordingly, because the initial anount of supplemental benefits
is considered a weekly conpensation benefit and increases in that
amount are al so considered a weekly conpensation benefit, the
statute nandates that they be included in the offset. Section
440.15(10) (a), Fla.stat. (1974).

Additionally, a careful review of the anounts used by this
Court in the Gice decision evidences this Court's intention to
include the yearly increases in PTD supplenental benefits in
of fset calcul ations. In 1985, the year of the accident,  Mr.
Gice's average weekly wage (Aww) was $583.88 wth a
corresponding conpensation rate (comp rate) of $307.00 (nmaximm
comp rate for 1985). Escanbia County Sheriff's Dept. v. Gice,
692 So.2d 896, 897 (Fla. 1997). Wien the offset anmount was
disputed, in 1991, he received $392/week. Id. Because he received

t he maxi mum anmount of PTD conpensati on ($307/week) avail able for

15




his date of accident, his receipt of $392/week in 1991 nust have
included PTD suppl enental benefits. According to Section
440.15(1) (e)1l., Fla.Stat. (1983), the PTD supplenmental anount M.
Gice was entitled to in 1991, the year the offset dispute arose,
was $92.10/week ($307/week X .05 X 6 years since the accident).
When this amunt is added to the $307/week conpensation anount,
it yields atotal paynent of $399.10/week. M. Gice did not
recei ve $399.10/week in 1991 because this anount exceeded the
maxi mum conpensation rate for 1991. The maxi num conpensation a
claimant could receive in 1991 was §392/week. Thus, M. Gice

was only entitled to receive $392/week in 1991 and this Court's

Qpinion in Gice indicates this was the amunt he received. The
$392/week figure was used by this Court to determ ne whether his
benefits from all sources exceeded 100% of his average weekly
wage. The amount his benefits exceeded 100% of his AWN was the
allowabl e offset amount. As indicated in the prior calculations,
the figure of $392 included the annual increases in supplenental
benefits for six years.

The First ©Dca's Opinion in Acker holding that yearly
increases in supplemental benefits are not includable in the
offset is in direct contravention to the offset provision in
Chapter 440. Chapter 440 and the case law clearly state that

suppl enental  benefits, including any increases in them are

16




conpensati on. § 440.02(11), Fla.Stat. (1974) ; § 440.15(1) (e),

Fla.Stat. (1974) ; Cook 617 So.2d at 754; Stephens 595 So.2d at

209. The offset statutory provision requires that ‘weekly
conpensati on benefits" be offset. § 440.15(10) (a), Fla.Stat.
(1974) ., The term "weekly conpensation benefits"- is an all-

inclusive term which includes both workers' conpensation benefits
and suppl enental benefits. By use of this all-inclusive term
the offset statute clearly contenplates that the entire anount of
the- supplemental benefits being paid is subject to whatever
offset is available. Consequently, the First DCA’s Qpinion in
Acker stating otherwise is not in conformance Wth the
unanbi guous statutory language which conpels inclusion of
suppl enental  benefits, including the annual increases, in the
allowable offset. The figures used by this Court in the Grice
case also supports this conclusion.

It is well settled that social security cost of living

increases are not included in the offset. LaFond V. Pinellas Co.

Bd. of Commi ssioners, 379 So.2d 1023, 1024 (Fla. 1** DCA 1980).

By prohibiting the Division of Wrker's Conpensation and carriers
from including the yearly increases in PTD supplemental benefits
in the offset too, the claimant is allowed to obtain a wndfall
of two cost-of-living increases in one year. \Wat wll eventually

happen is that the claimant will receive nore than 100% of

17




hi s/ her average weekly wage due to his/her receipt of the yearly

I ncreases in social security and  workers' conpensati on
(suppl enental benefits). This Court, in Gice, stated that ‘an
injured worker, . . ., may not receive benefits from his enployer

and other collateral sources which, when totaled, exceed 100% of
his average weekly wage." Gice 692 at 898. In order to prevent
this from occurring, the Division or the carrier (whoever pays
the supplenental benefits) nust be allowed to include the yearly
increases in these benefits in the offset calculation.

The Workers' Conpensation Administration Trust Fund (WCATF)

has finite resources controlled by statute. The WCATF’s noney is

used for a nyriad of expenses associated Wwth workers'
conpensati on, such as rehabilitation expenses of clainants
(8440. 50, Fla.Stat.); PTD supplenmental benefits owed by the
Di vi sion (8§ 440.50, Fla.Stat.); the operating budget of the JCCs
(§ 440.45, Fla.stat.); the travel expenses of the Chief Judge,
JCCs and Department enployees (§ 440.47, Fla.Stat.); the expenses
of the Wrkers' Conmpensation  Oversi ght Board (§ 440. 4416,
Fla.Stat.); and the expenses associated with the admnistration
of Chapter 440 by the D vision (§ 440. 44, Fla.Stat.). Any change
in the current practice of the Division, including the increases

i n suppl enental benefits in the allowable offset, would inpact

18




the fiscal soundness of the WCATF (especially if the Division was
required to repay carriers for prior offsets).

In at least one other offset scenario, this Court has held
that a change in a workers' conpensation offset provision has

prospective application only. See, Citv of Mam v. Bell, 634

So0.2d 163 (Fla. 1994). In Bell, this Court was asked to determne

whether its' decision in Barrasan applied prospectively only.

I1d. At 165. In Barraagan, this Court held a city ordinance
allowng a disability pensi on of f set agai nst wor ker s'

compensation benefits was invalid: Barrasan 545 at 254-255. This
Court, in Bell, held the Barrasan decision was prospective only.
Bell 634 at 166. Thus, the Cty of Mam only had to reinburse
claimants for incorrect offsets taken after the effective date of
the Barrasan decision. Id. The Department respectfully requests

that if this Court affirns Acker it also follows its decision in

Bell and holds that -the Acker decision has prospective
application only.

In Bell, this Court reasoned that retroactive application
of the offset change set forth in Barragan woul d have an unfair
fiscal inmpact on the Cty of Mam because the City budgeted for
salary and benefits based on the then-existing and wvalid
ordinance and case law applying it. Id. A decision holding that

the Acker case has retroactive application would simlarly have a

19



negative and unfair fiscal inpact on the Dvision and every other
I nsurance carrier or self-insured taking offsets. Prior to the

First DCA’s decision in Acker the Division was follow ng

i ndustry practice of including the yearly increases in PTD
suppl enent al benefits in the offset. | ndustry practice is a
rel evant consideration because the workers' conpensation system
is designed to be self-executing. See, § 440.015, Fla.Stat.
(1997)

The Division, pursuant to § 440.51(1), Fla.Stat. (1997),
mist estimate in advance its cost of the admnistration of
Chapter 440 and nust base this estinmate on the previous year's
expenses. This estimation is used in the calculation of the
assessment rate for the WCATF assessed against all carriers and
self-insureds witing workers' conpensation insurance in Florida.
Thus, the Division budgets and collects the nmoney it will require
to operate for the next fiscal year in the current fiscal year.
Appl ying Acker retroactively wll substantially alter paynents
which the Division has already forecasted and budgeted.

The Wrkers' Conpensation Adm nistration Trust Fund is a
statutorily created Fund with a cap on assessnments (4%), neaning
there is a finite anount of noney in the Fund. See, § 440.50,
Fla.Stat. (1997); § 440.51(1) (b), Fla.Stat. (1997); § 440.51(4),

Fla.Stat. (1997). The Fund is funded through assessnments on
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Enpl oyer/carriers’  workers' conpensation premuns. See, Section
440.51(1) (b), Fla.Stat. (1997); § 440.51(4), Fla.Stat. (1997). A
decision holding that the D vision can not include yearly
increases in supplemental benefits in the offset and nust repay
the offsets inproperly calculated before Acker would dranatically
increase the Division's expenditures for supplenental benefits
from the Wrkers' Conpensation Admnistration Trust Fund, which
Is merely one of the many expenditures the Fund nakes. At the
very least, because the Fund is conprised of assessnents paid by
current carriers and self-insureds, a holding that Acker has
retroactive application would require the current carriers and
self-insureds to incur and pay the obligations of former carriers
and sel f-insureds. In Bell, this Court acknow edged the
unfairness of requiring current contributors to pay yesterday's

fiscal obligations. Bell 634 at 166.
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CONCLUSI ON

The Judge of Conpensation claims’ Order finding that the
Division could not include the annual increases in pernanent
total supplenental benefits in the offset taken by the Division
Is not supported by the statute and case law and thus should be
reversed. The First District Court of Appeal's affirmance of the

JCC should be reversed and quashed.

Respectfully submtted,

et D (atlpaonf

KATRINA D. CALLAWAY
Senior Attorney
Fl orida Bar No.: 986089

EDWARD A. DI ON
General Counsel
Fl orida Bar No.: 267732

DEPARTMENT OF LABOR & EMPLOYMENT
SECURI TY

2012 Capital CGrcle S E.
307 Harxtman Buil ding

Tal | ahassee, FL 32399-2189
(850) 488-9370

Attorneys for Petitioner
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IN THE DI STRICT COURT OF APPEAL

FIRST DI STRICT, STATE orF FLORI DA
STATE OF FLORI DA,

DEPARTMENT OF LABOR NOT FINAL UNTIL TIME EXPIRES TO FILE
& EMPLOYMENT SECURITY, MOTI ON FOR REHEARI NG AND DI SPOSI TI ON
THERECF | F FILED
Appel | ant,
V. T CASE NO. 97-4038

BO SE CASCADE CORPORATI ON
and WAUSAU | NSURANCE COVPANY

WLLIAM M BOMAN, JR.,
Appel | ee.

Qpinion filed September 11, 1998.

An appeal from an order entered by Judge of Conpensation Cains
Gai | Adans.

Katrina D. Callaway, Florida Department of Labor and Enployment
Security, Tallahassee, for Appellant.

Thomas H. MDonald of Rissman, Weisberg, Barrett, Hurt, Donahue &
McLain, P.A., Olando, for Cross-Appellants.

lrvin A Meyers of Meyers, Money, Myers, Olando for Appellee.

PER CURIAM.

There was no | egal basis under section 440.34(1), Florida
Statutes (1972) for the assessment of attorney's fees against the
enpl oyer and carrier. Therefore, we reverse the award of

attorney's fees in favor of the claimnt.
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Moreover, we reject the State's argument regarding the

calculation of the social security offset. In Acker v. city of

Cearwater, No. 97-2719 (Fia. 1st DCA, filed August 17, 1998), we

held that the offset should not be recalculated each year to
include the yearly increases in permanent total disability

suppl emental  benefits. As we did in Acker, we certify the

foll owing question:

WHERE AN EMPLOYER TAKES A WORKERS  COVPENSATI ON OFFSET
UNDER SECTI ON 440.20(15), FLORI DA STATUTES (1985), AND
I NI TIALLY | NCLUDES SUPPLEMENTAL BENEFI TS PAI D UNDER
SECTI ON 440.15 (1) (e) (1), FLORI DA STATUTES (1985), IS THE
EMPLOYER ENTI TLED TO RECALCULATE THE OFFSET BASED ON THE
YEARLY 5% | NCREASE | N SUPPLEMENTAL BENEFI TS. ?

In all other respects the order of the judge of conpensation clains

is affirned.

Affirmed in part and reversed in part.

BENTON, VAN NORTW CK and PADOVANO, JJ., CONCUR




PERMANENT TOTAL QFF-t_, WORKSHEET ' FOR CAANBS DATE 8TAMP

SENT TO DIVIBION -

FLORIDA DEPARTMENT OF LABOH AND EMPLOYMENT BECURITY
DIVISIONOF WORKERS' COMPENSATION
2728 CENTERVIEW DRIVE, 124 FORREST BUILDING

TALLAHASSEE, FLORIDA 32399-0604

EMPLOYEE NAME: soclAL SECURITY #: DATE OF ACCIDENT:
DATE OF BIRTH: EMPLOYER NAME
FORMULA:

1. Compensation Rate + Primary Insurance Amount (inclucling dogfggvont benefits) + 5% Pormanont Total Supplement.
2. Subtract the greater of 80% Average Weekly Wage (AWW) 80% Weakly Average Current Earnings (ACE).

3. Convert monthly benefits to weakly benefits by dividing the monthly amount by 4.3.

4. Resulting difference is the offset amount.

BENEFITS INFORMATION (Monthly/Weekly)

Weekly Compensation

Avoraga Weekly Wage multiplied by .80 = 80% AWW
Monthly PIA divided by 4.3& Weekly PiA
Monthly ACE divided by 4.3 = Weekly ACE
Family Max divided by 4.3 = Weekly TFB

Offset Calculation |
Weekly  Compensation

[+] Weekly PIA
[+] 8% PT Supplemant
(=] Combined Weekly Benefits
-1 treater of BQ% AWW. 00% Waakiy ACE
(@) Total Offsat Available
{b) Offset Against Supplomonts (Division/Carrier a « b = c)
(c) Offset Against Compensation
{(s)] Total Benefits Payable After Offset (Comp Rate . ¢ = d)
Effactive the Division/Carrier in accordance with Section 440,15(10) F.S. will begin applying the Social

Security offset to this case.

Ploaso attach a copy of the oomplotod DWC-14, Request for Social Security information and a Notice of Action/Change (DWC-4). as
required by Rule 38F-3,035.

ANY PERSON WHO, KNOWINGLY AND WITH INTENT TO INJURE, DEFRAUQ, OR DECEIVE ANY EMPLOYER OR EMPLOYEE. INSURANCE COMPANY, BELF-
INSURED PROGRAM, FILES A STATEMENT OF CLAIM GONTAINING ANY FALSE OR MISLEADING INFORMATION IS GUILTY OF A FELONY IN THE THIRD DEGREE

CARRIER CQDE # ADJUSTER NAME CARRIER NAME, ADDRESS & TELEPHONE #

SERVICE Q./TPA COOE # DATE PREPARED

LES Form DWC.23
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