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STATEMENT OF | NTEREST

The Federation of Physicians and Dentists/Alliance of
Heal t hcare and Professional Enployees (FPD)AHPE) is a |abor
or gani zati on whi ch represent s numerous public and private enpl oyees
in Florida and throughout the United States. The FPD/ AHPE has had,
and will continue to have, the opportunity to represent enpl oyees
of various state, county and nunici pal officers through one or nore
of its affiliate organizations and therefore has a vital interest
i n whet her persons serving as deputies or officers of these public
enpl oyers enjoy the right to collectively bargai ni ng guaranteed by
Article I, Section 6 of the Florida Constitution. |In particular,
one affiliate organi zati on, State Enpl oyees Attorneys Quild, seeks
to represent attorneys enployed by various state and | ocal
enpl oyers where the issue of deputy or appointee status is likely
to arise in defining the appropriate bargaining unit. This case
addresses the fundanental issue which will control the result in

t hese cases.



SUMVARY OF THE ARGUMENT

This case presents this Court with the opportunity to consider
for the first time the efficacy of its decision in Mirphy v. Mack,
358 So.2d 822 (Fla. 1978), in light of this Court’s subsequent
decisions interpreting and applying Article I, Section 6 of the
Florida Constitution, beginning with City of Tall ahassee v. Public
Enpl oyees Rel ati ons Conm ssion, 410 So.2d 47 (Fla. 1981). These
deci sions establish that Article I, Section 6 guarantees the right
to collectively bargain to all persons who are enployees in the
ordinary sense of the termand that this right nay not be denied or
abri dged except based upon a conpelling state interest inplenented
in the least intrusive means possible. Because this Court has
itself determned that deputy sheriffs are enployees in the
commonly understood neaning of the term they are presunptively
covered by Article I, Section 6. So, too, are deputies of other
of ficers such as the clerk of the circuit court. Any l|legislative
or judicial abridgnent of this right nust pass the conpelling state
i nterest test.

The rational e of Murphy does not neet this exacting standard.
In Murphy, this Court concluded that because the |egislature had
not specifically included deputy sheriffs in the statutory
definition of “public enployee,” it would not do so either, based
upon its prior case lawinterpreting and appl yi ng the common | aw as

it pertains to sheriffs and their deputies. The strict scrutiny
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standard, neither considered or applied in Mrphy, requires
preci sely the opposite approach and shoul d be applied in this case.

Moreover, this Court’s decision in Ison v. Z merman, 372
So.2d 431 (Fla. 1979), fatally undermnes the argunent, found
persuasive in Murphy, that restrictions on the sheriff’s otherw se
absol ute control over the selection and retention of his deputies
woul d unconstitutionally restrict the duties of the office of
sheriff. In Ison, this Court summarily rejected the contention
that deputy sheriffs should not be afforded civil service
protection because of the encroachnment that such protection would
have upon the sheriff’s absolute control over his choi ce of
deputies, basing its decision on Article I1l, Section 14 of the
Fl orida Constitution, mandating the establishnment of civil service
systens, and the intent of the Legislature in Section 30.53,
Florida Statutes (1997), which specifically authorized the
applicability of civil service systens to the office of sheriff.
The inpact of collective bargaining upon the independence of the
sheriff in personnel matters is not materially different than, and
may, in sone circunstances, be |less than, that of civil service
systens. Consequently, the independence rational e of Bl ackburn v.
Brorein, 70 So.2d 293 (Fla. 1954), adopted by the Court in Muirphy,
cannot constitute a conpelling state interest sufficient tojustify
t he whol esal e exclusion of all deputy sheriffs or other deputies

fromthe fundanmental right to collectively bargain.

- 3-



Mur phy and the cases applying it to other officers create the
anonmal ous result that appoi nted deputies are deni ed t he fundanent al
right to collectively bargain but are guaranteed the right to a
civil service systemwhich, at the whimof the | egislature, grants
them essentially the sanme benefits and job security which they
coul d expect to obtain through collective bargaining. There is no
rational, much | ess conpelling basis justifying this result which
rai ses serious concerns about equal protection of the |aw

As this Court recognized in Hillsborough County Governnenta
Enpl oyees Association, 1Inc. v. Hillsborough County Aviation
Aut hority, 522 So.2d 358 (Fla. 1988), both the constitution and
Chapter 447, Part 11, Florida Statutes (1997), contenplate the
si mul t aneous existence of both collective bargaining and civi
service systens, but give priority to collective bargaining rights
where a conflict arises. There can therefore be no justification
for denying all appoi nted deputies fundanental coll ective
bargaining rights while preserving their inportant, but not
fundanental, rights under Article IIl, Section 14.

The concern which led the district court to certify this case
to this Court applies, therefore, to deputy sheriffs as well as
ot her appointed deputies: they look strikingly simlar to other
deputy sheriffs who are public enployees by virtue of their
inclusion under a local civil service system The artificial

distinctions applied in Mirphy and subsequent decisions cannot
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justify the denial of a fundanental constitutional right. | f
appoi nted deputies are public enployees for purposes of civil
service, they nust be public enployees for purposes of collective
bar gai ni ng as wel | .

Accordingly, the Court should reevaluate Murphy in |ight of
Article I, Section 6 and hold that neither deputy sheriffs nor
deputies to other elected or appointed officers may be deni ed the
fundanental right to collectively bargain nmerely because they are

appoi nt ed.



ARGUVMENT

THE RATIONALE OF MURPHY V. MACK 1S NO LONGER VIABLE I N

DETERM NI NG WHETHER PERSONS SERVING AS DEPUTIES TO

ELECTED OR APPO NTED OFFICERS ARE PUBLIC EMPLOYEES

ENTI TLED TO EXERCI SE THE RI GHT TO COLLECTI VELY BARGAI N
GUARANTEED BY ARTICLE |, SECTION 6

The decision of the district court below was, as were the
cases upon which it relies, based upon a literal and nechanica
application of the rational e of Murphy v. Mack, 358 So.2d 822 (Fl a.
1978), to other officers who appoi nt deputies to exercise sone or
all of their powers. The district court correctly perceived that
the result in Mirphy was based upon special concerns about the
i npact of collective bargaining upon the sheriff’s | aw enforcenent
duties which were inapplicable to other officers, including the
clerk of the circuit court. Wile this distinctionis a valid one
and provides this Court wth the opportunity to reverse the
district court on that basis, this Court should take this
opportunity to reconsider the rationale of Murphy itself in |ight
of its subsequent decisions interpreting and applying Article I,
Section 6 of the Florida Constitution.

This line of cases, beginning with Gty of Tallahassee v.
Publ i c Enpl oyees Rel ati ons Conm ssion, 410 So.2d 47 (Fla. 1981),
holds that Article |, Section 6 guarantees to persons who are
enployees in the ordinary sense of the term the right to
col | ectively bargain which may not be deni ed or abri dged based upon

a conpelling state interest inplenented in the |east intrusive
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means possi bl e. Hi | | sborough County Governnental Enpl oyees
Association, Inc. v. Hillsborough County Aviation Authority, 522
So.2d 358, 362 (Fla. 1988); State Enployees Attorneys Quild v.
State, 653 So.2d 487 (Fla. 1%t DCA 1995); United Faculty of Florida
v. Board of Regents, 417 So.2d 1055, 1059 (Fla. 1t DCA 1982).
Application of this test to the rationale of Murphy reveals that it
is no longer a viable basis for determining the collective
bargai ning rights of deputy sheriffs or deputies to any other
el ected or appointed officers.
A
Persons Serving as Deputies to
El ected or Appointed Oficers Are

Enpl oyees Wthin The Meani ng of
Article |, Section 6

Article I, Section 6 applies to persons who are, or who want
to be, enployees.! Consequently, the first question to ask in
determ ning whether the right to collectively bargain applies is a
guestion never asked by the Court in Murphy: Is the individual an

enpl oyee as contenplated by Article I, Section 6?

! The term“persons” is used in the first sentence of Article

|, Section 6 to assure that job applicants who are not yet
enpl oyees are afforded protection from discrimnation based upon
menber shi p or nonnmenbership in a union. This distinction has no
application to cases such as this one where the individuals
i nvol ved al ready have a job

-7-



As noted by the First District Court of Appeal in United
Faculty, 417 So.2d at 1058, Article |, Section 6 applies to
enpl oyees in the common, ordi nary understandi ng of the term which
was defined by this Court in City of Boca Raton v. Mattef, 81 So.2d
644, 647 (Fla. 1956):

An enployee is one who for a consideration
agrees to work subject to the orders and
direction of another, wusually for regqgular
wages but not necessarily so, and, further,
agrees to subject hinmself at all times during
the period of service to the | awful orders and
directions of the other in respect to the work
to be done.

Thus, the First District concluded that Article I, Section 6
prevents the | egislature fromdenyi ng enpl oyee
status to persons who are in fact enployees
unl ess the state can denonstrate a conpelling
interest justifying that abridgenent.

417 So.2d at 1059.

In Ison v. Zinrerman, 372 So.2d 431, 436 (Fla. 1979), this
Court held that “in the comobn neaning of the word ‘enployee , a
deputy sheriff is an enployee of the sheriff, or a person whose
servi ces are engaged and reconpensed by the sheriff.” There can be
no question, therefore, that deputy sheriffs, as well as deputies
to other officers, are enployees as contenplated by Article I,
Section 6.

The Ison Court was deciding whether there was a title defect

in the special civil service act which applied to enpl oyees of the

sheriff. Noting that the constitutional test for a title defect
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must be strictly applied, this Court stated as follows in
addressing the argunent that deputy sheriffs are appointed
of ficers, not enployees:

It is true that a deputy also is technically

an officer of the sheriff as distinguished

from an enployee in the legalistic sense of

the historic distinction between officers and

enpl oyees. But this precisionist refinenent

upon t he conmon neani ng of ‘enpl oyee’ will not

suffice to defeat the constitutionality of the

Act’s title.
372 So.2d at 436. Nor will such a precisionist argunent defeat the
application of the fundanental constitutional right to collectively
bargain, the deprivation of which is subject to a constitutional
test even nore strict than that applicable to title defects. The
constitution nust also be interpreted in accordance with the plain
and ordinary neaning of its ternms. In re Advisory OQpinion to the
Governor, 374 So.2d 959, 964 (Fla. 1979).

Par aphrasing Judge Wgginton in United Faculty, because
deputies to officers are unquestionably enployees in the common
understanding of the term the pervading issue in this case i s not
whet her the Petitioners have attenpted to raise deputies to the
| evel of collective bargaining - they obtained that right in 1968
with the adoption of Article I, Section 6 - but instead, whether
they are to be deprived of that constitutional right. 417 So.2d at

1059.



B
The Rational e of Mirphy v. Mick
Cannot Pass the Conpelling
State I nterest Test

As this Court noted in Hillsborough, the conpelling state
interest test, alsoreferredto as the strict scrutiny standard, is
difficult to nmeet under any circunstance. 522 So.2d at 362. The
rational e of Murphy does not present one of those rare occasions
when the test is satisfied.

Based wupon the |language in the Mirphy opinion, no
consi derati on what soever was given to the question whether deputy
sheriffs were enployees as contenplated by Article I, Section 6.
Rat her, the Court anal yzed the case as presenting only an issue of
| egi slative intent to include deputy sheriffs within the nmeani ng of
“public enpl oyee” set forth in Section 447.203(3), Florida Statutes
(1975). Finding no clear legislative intent to overrule its prior
deci sions holding that deputy sheriffs were not enployees, this
Court declined to include deputy sheriffs despite the failure of
the legislature to specifically exclude the deputies to officers
from the definition of “public enployee” as it had done wth
respect to other persons holding positions by appointnment in
subsections (a) and (b) of Section 447.203(3), Florida Statutes
(1975). 358 So.2d at 826. The apparent rationale for this
construction was the special status the Court had afforded sheriffs
inits prior decisions involving attenpts to place restrictions on
the otherw se absolute control of the sheriff over his deputies,

-10-



particularly Bl ackburn v. Brorein, 70 So.2d 293 (Fla. 1954). 358
So. 2d at 824-25.

In Blackburn, this Court held that deputy sheriffs were
appoi ntees, not enployees, and that, therefore, a Hillsborough
County civil service law providing that deputy sheriffs were
covered as enpl oyees was an unconstitutional encroachnent upon the
office of sheriff. In Mirphy, this Court appeared to give
particul ar significance to that portion of Blackburn which

explained the necessity of a sheriff

mai nt ai ni ng absol ute control over t he

selection and retention of his deputies in

order that |aw enforcenent be centralized in a

county and in order that the people be enabled

to place responsibility upon a particular

officer for failure of |aw enforcenent.
358 So.2d at 825. Apparently, the Court perceived the inposition
of collective bargaining and its attendant restrictions on the
ot herwi se absol ute control of sheriffs over their deputies as being
unaccept abl e wi t hout an express statenment by the |egislature that
it intended such a result.

Support for this interpretation of Mirphy is found in Ison
where the sheriff of Brevard County chall enged a special act which
created a civil service system for enployees of the sheriff,
including deputies, as an unconstitutional restriction on the
duties of the office of sheriff. 372 So.2d at 433. |nvoking the
rational es of Bl ackburn and Murphy, the sheriff argued that deputy

sheriffs should not be protected by civil service because of the
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necessary encroachnment such action would have on the absolute
control of the sheriff over his choice of deputies. In response,
this Court stated:

We may di spose sunmarily of appellee’s related
contention that deputy sheriffs should not be
protected by civil service. Appellee contends
t hat deputi es hi storically have been
consi dered not enpl oyees but officers, inbued
with some degree of sovereign power of the
sheriff’s office. Ther ef or e, appel | ee
concludes, a sheriff should have absolute
control over his choice of deputies. However,
we decline to approve judicially such a
sweeping view of the sheriff’s duties to

retain his deputies. For this view would
obviously contradict both: (1) the spirit of
article Ill, section 14, the constitutional

mandat e for the establishnment of civil service

for “enpl oyees and officers” and (2) the clear

| egislative intent in section 30.53, with its

specific exception to the independence of the

sheriff’s duties in furtherance of «civil

servi ce systens.
372 So.2d at 435. In effect, this Court held that the enactnent of
Article 111, Section 14 of the 1968 constitution overruled
Bl ackburn to the extent that it held that a civil service system
for deputies would unconstitutionally restrict the duties of the
of fice of sheriff.

This holding is fatal to the rationale of Mirphy as well
because, if the restrictions inposed by a civil service systemon
a sheriff’s control of his deputies is not unlawful, then neither
can simlar restrictions inposed by the process of collective

bar gai ni ng. In fact, in Florida Police Benevol ent Association

Inc. v. Escanbia County Sheriff’s Departnent, 5 FPER § 1007 (1978),
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PERC certified a bargaining unit for deputy sheriffs in Escanbia
County who were granted coverage under the Escanbia County Civi
Service Act as well as the right to collectively bargain by speci al
act of the legislature. The First District Court of Appeal
affirmed, relying upon Ison to reject the sheriff’s claimthat the
| egi sl ature could not contravene the common | aw status of deputies
by special act. Escanbia County Sheriff’s Departnent v. Florida
Pol i ce Benevol ent Association, Inc., 376 So.2d 435, 436 (Fla. 1%
DCA 1979). Sinply put, whatever vitality the “unconstitutiona
encroachnment on the office of the sheriff” theory had after Mirphy
was destroyed by this Court’s decision in |son.

The Respondents wil|l probably argue that this assertion cannot
be true because this Court in Ison specifically rejected the
deputy’s claim of rights as a public enployee under Section
447.401, Florida Statutes (Supp. 1976), relying upon Murphy. The
response is that, just as was the case when Mirphy was decided,
| son was deci ded wi thout the benefit of this Court’s later |ine of
cases refining the test for evaluation of the constitutionality of
abridgments of Article I, Section 6. It therefore overlooked the
applicability of this provision. There is, however, no reason to
continue to do so.

The i npact of collective bargaining upon the authority of the
sheriff to select, control, and retain his deputies is not

materially different fromthe inpact of a civil service system
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Both processes seek to achieve the sanme result, providing
uni formty, due process, and job security for covered enpl oyees.
Mor eover, because a public enployer is not required to agree to a
just cause provision in a collective bargaining agreenent,
collective bargaining arguably restricts the authority of the
sheriff less than a civil service system In re Commrunication
Wor kers of America, 4 FPER § 4135 (1978). There can be, therefore,
no conpelling state interest in excluding deputies fromcollective
bargaining while at the sane tinme permtting them to enjoy the
benefits of civil service.

Continuing to apply the Murphy rationale to deputy sheriffs
and deputies of other officers would create the anonal ous result
that these persons are denied a fundanmental constitutional right
set forth in the Declaration of R ghts, but are guaranteed the
right to enjoy the benefits of a civil service system having
essentially the sanme inpact upon the officer for whom they work.
This result is made even nore anomal ous when one considers that
whet her persons perform ng essentially the sane jobs as deputies
have the benefit of collective bargaining or <civil service
protection is based solely upon the whim of the |egislature, or
nore precisely, the politics of the local |egislative del egation
whi ch effectively controls the enactnent of special acts creating

| ocal civil service systens. Such aresult fails to neet even the
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rational basis test, nmuch I ess the much stricter conpelling state
interest test.

This result also raises serious equal protection concerns.
Under Murphy and its progeny, the legislature is permtted to treat
simlarly situated deputies differently for no reason other than
the vagaries of state or local politics. Sone deputies have civil
service protection, sone can collectively bargain, sone have both
benefits, but the vast mmpjority have neither. This situation
violates the equal protection provisions of both the state and
federal constitutions even if +the right denied was not a
fundamental one such as the right to collectively bargain. State
v. Leicht, 402 So.2d 1153, 1155 (Fla. 1981) (to be constitutionally
perm ssible, a classification nust apply equally and uniformy to
all persons within a class and bear a reasonable and just
relationship to a legitimate state objective).

Fortunately, this Court <can rectify this situation by
overruling Murphy. All deputies who are not serving as manageri al
or confidential enployees would then enjoy the right to engage in
or refrain from collective bargaining the sanme as other public
enpl oyees. This Court has already recognized that both the
constitution and Chapter 447, Part |1, Florida Statutes (1997),
contenplate the sinmultaneous existence of both collective
bar gai ning and civil service systens. |In Hillsborough, this Court

found that there is no real conflict between the rights established

-15-



by Article I, Section 6 and Article Il1l, Section 14, because both
provi sions are intended to benefit public enployees. 522 So.2d at
362. This Court noted, however, that where the inplenentation of
acivil service systemconflicts with collective bargaining rights,
the rights guaranteed by Article I, Section 6 nust prevail. 1d.
There would be no conflict, therefore, wth Ison and the
| egi slature would remain free to inplenent Article Ill, Section 14

by law as it al ways has.
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CONCLUSI ON

Deputies to el ected or appointed of ficers are enpl oyees in the
comonly understood neaning of that term as used in Article I,
Section 6. They therefore presunptively enjoy the right to
collectively bargain unless there is a conpelling state interest
i npl enmented by the | east intrusive nmeans possible which justifies
t he denial of that fundanmental right.

No reasonabl e argunent can be nmade that there is a conpelling
state interest in denying such deputies this fundanmental right
where other simlarly situated deputies perform ng identical duties
are in fact granted the right to collectively bargain or enjoy the
benefits of civil service protection which has essentially the sane
i npact upon the authority of the officer to control his or her
deputies as collective bargaining.

This Court’s decision in Mirphy creates no barrier to this
concl usi on because that case plainly did not consider the inpact of
Article |, Section 6 on deputy sheriffs and therefore never
purported to apply the conpelling state interest test. This Court
should take this opportunity to so declare and restore to the
hundreds of deputy sheriffs and deputies to other elected or
appointed officials in this state the fundanental right to

coll ectively bargain guaranteed by Article I, Section 6.
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