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STATEMENT OF THE CASE AND FACTS 

On January 9, 1995, the Petitioner, Tommy Thomas, pled guilty 

in lower case no. 94-9417 to sexual battery with slight force, a 

violation of section 794.011(3), Florida Statutes (1993), and was 

placed on three years probation. On November 14, 1996, the lower 

court found Mr. Thomas to have violated Condition (S) of his 

probation, failing to enroll and remain continuously enrolled in 

the Psychological Group. The court found him not guilty of 

violating the other conditions of his probation. However, the 

order of revocation lists Thomas in violation of conditions (21, 

(51, (J), (K), (NJ, (W), and (X) as well. The court revoked 

Thomas' probation and sentenced him to 60 months in prison to run 

concurrent with another 60 month habitual offender sentence. In 

his appeal, Mr. Thomas argued that the written order of revocation 

must conform to the court's oral pronouncement. 

On November 6, 1998, the Second District Court of Appeal 

affirmed the lower court's revocation order, holding that 

tt[b]ecause Thomas failed to seek correction of the scrivener's 

error in the trial court and because the error is not fundamental, 

he is precluded from raising this issue on appeal." See Thomas v. 

State, 23 Fla. L. Weekly D2483 (Fla. 2d DCA November 6, 1998). Mr. 

Thomas filed a notice of discretionary jurisdiction in the Second 

District Court of Appeal on November 24, 1998. 
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SUMMARY OF THE ARGUMENT 
. 

The Second District's holding in Thomas v. State, 23 Fla. L. 

Weekly D2483 (Fla. 2d DCA November 8, 1998), conflicts with the 

Fourth District's decision in Harriel v. State, 710 So. 2d 102 

(Fla. 4th DCA 1998). Harriel states that the claim of an illegal 

sentence may be raised at any time. 
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ARGUMENT 

ISSUE 

THE INSTANT DECISION IS IN EXPRESS 
AND DIRECT CONFLICT WITH OTHER DIS- 
TRICT COURTS OF APPEAL. 

The Second District's ruling expressly and directly conflicts 

with the Fourth District's decision in Harriel v. State, 710 So. 2d 

1102 (Fla. 4th DCA 1998). The Fourth District held in Harriel that 

any issue involving an illegal sentence may be raised at any time. 

The Petitioner acknowledges the contrary opinions of other District 

Court decisions. See West v. State, 23 Fla. L. Weekly D2198 (Fla. 

1st DCA September 23, 1998); Maddox v. State, 708 So. 2d 617 (Fla. 

5th DCA 1998). Maddox is currently on appeal before this court in 

Maddox v. State, Case No. 92,805. Because of the conflict in the 

case law, this Court has discretionary jurisdiction over the case. 

The Petitioner asks this Court to decide the issue in his favor. 
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CONCLUSION 

In light of the foregoing reasons, arguments, and authorities, 

the Petitioner has demonstrated that conflict does exist with the 

instant decision so as to invoke the discretionary jurisdiction of 

this Honorable Court. 
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1. Opinion issued by Second District Court 
of Appeal dated November 6, 1998. 
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
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CASE NO. 96-05281 

STATE OF FLORIDA, 

Appellee. 

Opinion filed November 6, 1998. 

Appeal from the Circuit Court for 
Hillsborough County; Diana M. Allen, 
Judge. 

James Marion Moorman, Public Defender, 
and Robert D. Rosen, Assistant Public 
Defender, Bartow, for Appellant. 

Robert A. Butterworth, Attorney General, 
Tallahassee, and William I. Munsey, Jr., 

;‘I. !,, -- i -., 
Assistant Attorney General, Tampa, 
for Appellee. 

PER CURIAM. 

Tommy Thomas appeals the trial court’s revocation of his probation and 

also seeks correction of a scrivener’s error in the revocation order. The evidence 

presented at the revocation hearing supports the trial court’s determination that Thomas 

wilfully violated his probation and, therefore, we affirm the revocation order. Because 



Thomas failed to seek correction of the scrivener’s error in the trial court and because 

the error is not fundamental, he is precluded from raising this issue on appeal. See 

5 924.051, Fla. Stat. (Supp. 1996). 

Affirmed. 

BLUE, A.C.J., and FULMER and CASANUEVA, JJ., Concur. 
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