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STATEMENT OF THE CASE

The instant appeal arises fromthe retrial of M. Sexton as
ordered by this Court on July 17, 1997 and pursuant to the Mandate
i ssued on August 18, 1997. (Vol.l,R67-72) This appeal follows the
re-inmposition of a sentence of death by the trial court.

M. Sexton was indicted for the First-Degree Miurder of Joel
Good on February 16, 1994, in Hillsborough County. (Vol.I, R58-59)
Counsel was appointed to represent M. Sexton. (Vol.l,R73-74)

Nunmer ous notions attacking the constitutionality of the death
penalty were filed, and subsequently denied, by the trial court.
(Vol . I, R145-155; Vol . I 1 , R156- 196; Vol . XI | , T1076- 1078) Pretrial
notions requesting to limt victiminpact evidence and to video
tape that evidence were also filed. (Vol.l,R125-132) At a hearing
on Novenber 19, 1998, the notion to video and to limt the victim
i npact evidence to prepared witten statenents to be read by the
famly nmenbers was granted. (Vol. Xl |, T1064-1069) Moti ons for
special findings and for an interrogatory penalty phase verdi ct
were filed. (Vol.l, R136-144) Each was deni ed at the Novenber 19th
hearing. (Vol. Xl I, T1070-1073)

On Decenber 17, 1997, defense counsel requested funds to
obtain a PET scan and interpretation of the scan. (Vol .11, R197-247)
The notion was granted. The State's notion to conpel a nenta
exam nation for use in penalty phase was |i kew se granted on July
29, 1998. (Vol .1, R250-251)

On July 14, 1998, the State fil ed a Suggesti on of Conflict and
attached a copy of a Mdtion for Post-conviction Relief filed on
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behalf of M. Sexton. (Vol.Ill,R252-282) The Suggestion for
Conflict alleged that M. Sexton's current attorney, R ck Terrana,
was alleged to have engaged in conduct which resulted in an
i nproper plea in another case. (Vol.ll,R252-282) A hearing was
held on the Mdtion For Suggestion of Conflict on July 15, 1998.
(Vol . XI'l, T1082-1088) Attorney Brian Donnerly, who represented M.
Sexton in the post-conviction matter, advised the court that trial
counsel was not being alleged to have been ineffective.
(Vol . XI'l,T1082) The allegations in the post-conviction claimwere
that both M. Sexton and counsel had been msled by the court.
(Vol. XI1,T1082) M. Terrana advised the court that he would Ii ke
the court to question M. Sexton and obtain a waiver of any
conflict. (Vol. XlII, T1083) The court then questioned M. Sexton,
asking if he was willing to waive any conflict that mght arise in
this case as a result of the post-conviction proceeding.
(Vol . XI'l, T1087) M. Sexton stated he wanted M. Terrana to
represent him (Vol. XilI, T1087) M. Donnerly also advised the
court that he had discussed the situation the prior evening with
M. Sexton. (Vol.Xl1,T1087)

On August 21, 1998, counsel for M. Sexton noved for a
clarification fromthe trial court of this Court's earlier opinion
concerning what evidence relating to dissimlar fact evidence
under Section 90.402 would be admssible in the new trial.
(Vol .11, R287-299) The court ruled testinony relatingto WIllie was
adm ssible. (Vol.X1,T1120) On the renuai ning areas, the judge did

not rule pretrial. A separate notion sought to preclude the State



from nmentioning M. Sexton's appearance on the television show

"Anmerica' s Mdst Wanted" was filed and granted. (Vol.I11, R301-302)

A hearing was held on August 24, 1998. (Vol.Xl1,T1093) At
t he begi nning of the hearing, M. Sexton presented the court with
aletter, which according to the court, contained a request for new
counsel. (Vol.XIl,T1096; Vol . SR3-4) M. Sexton said this was not
the first request, he had nade a previous request in February.
(Vol . XI'l, T1097) M. Sexton said he had no confidence in his
| awyers. (Vol.Xl1,T1098) Wthout further inquiry, the court denied
the request. (Vol. X1, T1098)

At the sane hearing the court denied a notion for individual
and sequestered voir dire. (Vol.X1,T1112) The court granted a
defense notion to prohibit the State from having Teresa Boron
testify about a conversation wth M. Sexton regardi ng whet her Joel
Good was | eft insurance noney after the death of his parents. (Vol.
Xil,T1128) The court also reversed its earlier ruling on the
vi deotapi ng of the victiminpact evidence. (Vol.Xl1,T1139)

M. Sexton was tried by jury from August 31, 1998 through
Septenber 3, 1998, with t he Honor abl e Roger Padgett, circuit judge,

presiding. (Vol. 111,R311) The jury returned a verdict of guilty
as charged on Septenber 3, 1998. (Vol.l11,R342)
Penal ty phase comrenced on Septenber 4, 1998. (Vol.Il1,R343)

Following the presentation of evidence, the jury returned an
advi sory recommendation in favor of death by a vote of eight to

four. (Vol.Il1,R354)



A notion for new trial and a notion for JNOV were filed on
Septenber 22, 1998 and denied on Cctober 5, 1998. (Vol.Il1, R355-
358; Vol . X, T1037-1044) Brief argunment regarding sentenci ng was
made by the defense. (Vol. X, T1038-1044)

In preparation for sentencing, a Menorandum in Support of a
Life sentence was filed on Novenber 17, 1998. (Vol.Il1l,R359-370)
The State Sentencing Menorandum was filed on Novenber 18, 1998.
(Vol . 111,R370-383) M. Sexton appeared for sentenci ng on Novenber
18, 1998. The court's witten sentencing order reflects that the
court found three aggravating factors as foll ows:

1. The defendant had previously been convicted of a
felony involving the use or threat of violence. This was a 1965
conviction for Armed Robbery. The court assigned little weight to
this factor. (Vol.I1l,R385; 388)

2. The capital felony was commtted for the purpose of
avoi ding or preventing a |awful arrest. The court assigned great
weight to this factor. (Vol.l11l, R386; 388)

3. The capital felony was commtted in a cold,
cal cul ated, and preneditated manner without any pretense of noral
or legal justification. The court assigned great weight to this
factor. (Vol.I1l11,R386; 388)

In mtigation the court found the follow ng factors:

1. The defendant was under the influence of extrene
mental or enotional disturbance at the tinme the capital felony was
commtted. This factor was assigned great weight. (Vol.Illl, R386-

388)



2. The defendant was capabl e of ki ndness to chil dren and
woul d even act as Santa Cl aus at Chri stnas.

3. The defendant was Pastor of a church attended by
famly and friends.

4. The defendant at tines had a normal, |oving
relationship with his children

5. The defendant often helped his nother and sisters
w th househol d chores and repairs.

6. The defendant's father died when the defendant was
10, depriving himof a nmale role nodel.

Each one of factors 2 through 6 was assigned sone weight.
(Vol . 111, R388)

The court sentenced M. Sexton to death, witing that the
sentence was proportional even with WIlie Sexton receiving a
| essor sentence because the nmurder was the sol e i dea of Appell ant.
(Vol. 111,R388-389) The sentencing order was not read in open
court. (Vol.Xl,T1047-1048)

A tinely Notice of Appeal was filed on Novenber 25, 1998.
(Vol . 111, R390)



STATEMENT OF THE FACTS

QU LT PHASE

The trial testinony is sunmmarized as foll ows:

Judy Genetin is enployed at the Stark County, Ohio, D vision
of Human Services. (Vol.VI,T353) Sheis alicensed attorney. (Vol.
VI, T353) In Chio, the Division of Human Services (DHS) has the
responsibility to investigate allegations of abuse and negl ect of
children. (Vol.WVI,T353) Through the Division's involvenent with
M. Sexton, M. Genetin became very famliar with the Sexton
famly. (Vol. VI, T354)

Ms. Cenetin identified a famly tree outlining the Sexton
famly's geneal ogy. (Vol. VI, T355) According to Ms. Genetin, M.
Sexton was the father of two children, Shasta and Dawn, whose
not her was Estella Mae "Pi xi e" Good, M. Sexton's daughter. (Vol.
VI, T356-357) Ski pper Lee Good was the child of Estella Mae Good
and Joel Good. (Vol. VI, T357)

On February 11, 1992, DHS opened an investigation into the
Sexton famly and on February 12, 1992, one of the children |eft
the home and went into a tenporary shelter. (Vol.Vl, T357) On
February 16, 1992, a dependency and pick-up order authorized the
renmoval of the remaining children fromthe honme. (Vol. VI, T357-58)
The follow ng day, after a hearing, DHS was granted tenporary
custody of the six youngest children. (Vol. VI, T358) The children
were then placed in foster care. (Vol.Vl, T358)

Five nonths later, in Septenber, custody of three children,

Ki nberly, Christopher, and Charles, was returned to their nother,



Mae Sexton. (Vol.Vl,T359) The whereabouts of Charles were unknown
at that tinme. (Vol.VI,T359) A "no contact" order was in place
whi ch forbade M. Sexton from having contact with the children.
(Vol . VI, T360)

On Novenber 21, 1992, Ms. Cenetin and the Jackson Onhio Police
Depar t ment becanme involved in a negotiation process with M.
Sexton. (Vol. VI, T360) M. Sexton had barricaded hinsel f inside the
famly home on Caroline Street. (Vol.Vl, T360) M. Sexton was
demandi ng the i medi ate return of the remaining children in foster
care. (Vol . VI, T361) Ms. Cenetin agreed to change the soci al
wor ker on the Sexton case because M. Sexton did not |ike her, and
a court hearing was scheduled for three days later. (Vol. VI, T361-
362) None of the Sextons appeared for that court hearing. (Vol.Vl,
T361) Arrest warrants were issued for M. Sexton and his wife in
Cct ober 1993. (Vol . VI, T373)

Steve Zerby was a Captain with the Jackson Township Police
force in 1992. (Vol.VI,T364) WM. Zerby had known M. Sexton 25 or
30 years, stemm ng back to before he was a police officer and had
been M. Sexton's barber. (Vol.Vl, T364)

On Novenber 21,1992, he was called to the Sexton hone because
M. Sexton had barricaded hinself in the house with three juvenile
children, one adult child, and his wife. (Vol.Vl, T365) M. Sexton
had first called the press to alert them to his dissatisfaction
with DHS, and the press called the police. (Vol.VI,T369) M. Zerby
engaged in tel ephone negotiations with M. Sexton for around 11

hours. (Vol.Vl, T366) M. Sexton told M. Zerby that he had



barri caded hinself in the house because he thought there were nore
pi ck-up orders on his children and he would not allow that.
(Vol . VI, T366) M. Sexton told M. Zerby that he would kill anyone
fromChild Protection Services or any policeman that tried to take
any of his children. (Vol. VI, T367)

When M. Sexton left the house and the police entered around
8:00 p.m, they found the house had been fortified. (Vol.Vl, T365)
The doors had been renoved fromtheir hinges and nail ed across the
w ndows. (Vol.VlI,T368) Chicken wire and plastic bags al so covered
the wi ndows. (Vol.VI, T368) A lighting systemhad been set up under
tabl es and there were | arge anmounts of canned food and water. (Vol.
VI, T368) Police found a .357 revolver and one 20 gauge shotgun
along with 70 rounds of ammunition. (Vol.VlI,T368) The guns were
taken into custody and not returned to M. Sexton. (Vol.Vl, T368)

On Septenber 20, 1993, DHS took permanent custody of the five
youngest children. (Vol. VI, T362) Charles had turned 18, so custody
was not obt ai ned on him (Vol. VI, T362) State's Exhibit 16, a video
tape, was published to the jury. (Vol.IX T631) The tape was nade
by M. Sexton after |leaving Chio, while he and sone of his famly
were on the road. (Vol.1X T631) The tape is summari zed as fol | ows:

M. Sexton addressed the tape to the citizens of the United
States, and requested that sone governnent official step in and
stop what was happening to his famly. (Vol.IlX T631) According to
M. Sexton, he and his famly of twelve children were living a
good life in Chio until 1991 when one of the children, Machelle,

ran away from honme after dunping urine on the younger children's



heads. (Vol.IlX, T633) Machelle returned in six days, claimng she
had been sexually abused by her friend' s father. (Vol.IX T634)
Machel | e agai n began to cause troubl e i n February, which cul m nat ed
inafight with her brother and Machel |l e was scratched on the face.
(Vol . 1 X T635) The next day, Social Services cane and took
Machelle's clothing and told M. Sexton that Machell e was ten weeks
pregnant. (Vol.I1X T636) Machelle left the honme. (Vol.IX T637)

In April, Ms. Sexton went to school to pick the children up
and found that Social Services had taken them and that the police
were waiting for her at the elementary school. (Vol.IX T637)
Apparently, Machelle had had further difficulties, and M. Sexton
was being accused of sexually nolesting her. (Vol.lX T638) The
children were taken and given to M. Sexton's brother Qis, whom
M. Sexton does not |ike. (Vol.IX T638-39) After a court hearing
the children were taken from OQis and placed in foster care
(Vol . 1 X, T639)

On the tape M. Sexton claimed that he and his wife were
Anmerican Indians and that they had sought assistance from the
"I'ndian Nation". (Vol.IX T640) They had a |lengthy struggle to be
recogni zed as such. (Vol.lX T641) After traveling across the
country, he and his wife still needed sonme nunber to prove their
status as Indians, so M. Sexton appealed for help in obtaining
that . (Vol. !X T660)

Eventual ly, M. Sexton noved out of the hone and i nto a canper

with his son Wllie. (Vol.IX T642) Despite great health issues,



M. Sexton lived in the canper fromJuly until Novenber. (Vol. IX
T643)

M. Sexton chronicled his perceptions of his children's
experiences in the foster honmes. (Vol.lX T643-646; 650-1; 658; 668-
672)

Ms. Sexton eventually took a trip with sone of the children
to Fort Knox. (Vol.IlX T646) Wile she was gone she | earned that
anot her pick-up order had been issued. (Vol.|X T649) The car had
br oken down, she had no one to help her, and M. Sexton couldn't be
around the children. (Vol.IX T648-49)

At this point M. Sexton decided to barricade hinself and
famly in the house to put a stop to what was going on. (Vol.IX
T652) M. Sexton instituted the barricade and called the press.
(Vol .1 X, T655) At the end of it he was taken to the crisis center
and eval uated. (Vol.IlX, T654) M. Sexton bonded out of jail and the
next day found out that the police were comng after his wfe.
(Vol .1 X, T654) M. Sexton and his wife decided to flee with the
three children they had. (Vol.IX T657)

M. Sexton concluded the tape by stating that he would give
his life for his famly because they were his country. (Vol.IX
T665) Wthout famly, there would be no country. (Vol.IlX T665) A
stand had to be taken against the people who would take children
out of a famly. (Vol.IX T666)

The next contact the police had with the Sexton famly was in
1994. (Vol .1 X T373) Detective Steve Ready of the Stark County,

Ohio Sheriff's Ofice, |l earned that M. Sexton had been arrested in
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Hi | | sborough County, Florida on January 14, 1994. (Vol. VI, T373)
Detective Ready interviewed three of the Sexton children: Eddi e,
Jr., Sherri, and Charles ( also known as Skipper). (Vol. VI, T373-
374) After these conversations, Detective Ready notified
Hi || sborough County of the possibility of tw hom cides.
(Vol . VI, T374)

On January 20, 1994, Detective Ready and Charl es Sexton cane
to H Il sborough County to |locate the grave of the infant, Skipper
Good. (Vol . VI, T375) The child's grave was found in the
Hi | | sborough River State Park on January 27th. (Vol.Vl, T395-396)
Later that day, they searched for the body of Joel Good in the
Little Manatee River State Park. (Vol.Vl,T375;396) The body was
recovered on January 28th. (Vol.VI,T397) A video was nmade of the
wal k fromthe Sexton's canper to the gravesite. (Vol.Vl, T398)

Dr. Marie Hermann was the assistant medical exam ner at the
time Joel's body was recovered. (Vol .l X T620) She participated in
the renoval of the body fromthe grave. (Vol.I|X T622) The body
had been buried about three feet deep. (Vol.IX T622) Wen Joel
Good' s body was taken fromthe grave, there was a rope tied to two
sticks around his neck. (Vol.Vl,T400; Vol.IX T623)

An aut opsy was perforned on the body. (Vol.IlX T624) Despite
advanced deconposition, Dr. Hermann found bruising on the neck
under the ligature. (Vol.IX T625) Red discoloration indicated that
pressure had been applied. (Vol.IlX T626) Dr. Hermann's opi ni on was
that Joel died as a result of asphyxiation due to Iligature

strangul ation. (Vol.I X, T626)
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Dr. Hermann al so observed a wound to the right hand of Joe
Good. (Vol . 1X,T628) This wound was consistent with being a chop
wound. (Vol .1 X, T629) It was caused by a sharp object applied with
great force. (Vol . 1 X, T629) A machete could have caused it.
(Vol . 1 X, T630)

Yal e Hubbard is enployed by the Little Manatee River State
Park as a ranger. (Vol.Vl,T378) Hs duties include the
registration of canpers, providing services to canpers, and
mai nt enance of the canpground. (Vol.Vl,T378) The park has
electricity and water hookups, as well as phones avail able.
(Vol . VI, T391) In Novenber and Decenber 1993 and January 1994 he
rented a canpsite to M. Sexton and his famly. (Vol.VlI,T380) Two
weeks was generally the rental limt, but if the spaces were
avai l able, a stay could be extended. (Vol.Vl, T381) The famly
stayed until M. Sexton's arrest by the FBI. (Vol.Vl, T381)

The Sexton's occupied site 18. (Vol.VI,T383) They canped in
a notor home. (Vol.VI,T383) The way the canper was parked was not
the usual way and you could not see into the door fromthe road.
(Vol . VI ,T384) The license plate was not visible. (Vol.Vl, T384)
The I|icense nunber would have been given when the Sexton's
regi stered. (Vol.Vl, T387)

There was no rul e against babies in the park. (Vol.Vl, T389)
No conplaints were received about babies crying or about the
Sextons in general. (Vol.VlI,T389) The rent was paid in cash at the

ranger station. (Vol.VI,T389) It was paid alnost every tinme by
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Estell a Mae, who was al so known as "Pixie". (Vol.VI,T389) Wllie,
her brother, alnost always acconpanied her. (Vol.Vl, T389)

WIllie Sexton testified that heis the fourth child and son of
M. Sexton. (Vol.Vl, T405; 409) He was 27 at the tinme of trial.
(Vol . VI, T406) WIllie stated that he finished "special school"” and
collects social security disability benefits because of the
probl ens he had in school. (Vol.VI,T406) WIllie is currently in
prison, serving a 25 year sentence. (Vol.VI,T407) WIlie has al so
stayed in Chattahoochee for a year and a half since his arrest.
(Vol . VI, T407) Wllie still takes nedication that was first
prescribed for hi mwhile he was in Chattahoochee. (Vol.Vl, T408)

Wllietestified that as a child his father, M. Sexton, began
to have anal sex with him when he was nine years old. (Vol.Vl,
T451) M. Sexton told WIlie that daddi es are supposed to do that
to their sons. (Vol.VI,T451) This continued in Florida. (Vol.Vl,
T452) WIllie did not tell anyone what was happeni ng because he was
afraid that his dad would hurt him (Vol.Vl, T452) WIllie has
problenms with his bowel functions to this day as a result of this.
(Vol . VI , T452)

WIllie was punished by M. Sexton grow ng up. (Vol.Vl, T452)
He was hit with a belt, a ball bat, and an electric belt. (Vol.Vl,
T452) WIllie has scars on his forehead fromthis. (Vol.Vl, T453)
M. Sexton continued to beat WIllie while they were in Florida.
(Vol . VI, T454) M. Sexton would tell WIllie "I brought you into the
worl d, so you do what | say." (Vol.Vl, T454)
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WIllie was punished as a child by having to stand naked
against the wall with his arns out with books placed on the back of
hi s hands. (Vol.VI, T453) WIllie was also tied in his bed at night.
(Vol . VI, T455) If he had to use the bathroom he would have to
soil the bed. (Vol.VI,T455) |If he soiled the bed, he was beaten.
(Vol . VI, T455)

M. Sexton teased Wllie as a child. (Vol.Vl,T455) He called
hi mretarded and stutter bug. (Vol.Vl,T455) WIIlie was not all owed
to talk to anybody about what his father did to him (Vol.Vl, T456)
M. Sexton told the children he would hurt them if they talked.
(Vol . VI, T456) WIlie was given quarters to take to school and you
wer e supposed to call hone if you saw any of the children talking
about the famly. (Vol.VI,T456) WIllie didn't tell HRS what had
happened to himin 1992 because he was too scared. (Vol.Vl, T457)

WIllie believed that M. Sexton had special powers. (Vol.Vl,
T458) M. Sexton would show WIllie aline on his palmand tell him
that he was a warl ock. (Vol.VlI,T458) M. Sexton would tell Wllie
to look in his eyes, that he could see the devil there. (Vol.Vl,
T459)

Wllie tried to run away once, right after high school
graduation. (Vol.Vl, T455) M. Sexton ran him down with a car,
causing himto flip over the hood. (Vol.Vl, T455)

VWhen WIllie was arrested four years ago he was living with his
parents in a canpground. (Vol.Vl,T410) WIIlie has never held a job
or lived away fromhis parents. (Vol.Vl,T410,451) WIIlie knewthat
HRS had taken kids away from his parents in 1992. (Vol. VI, T411)
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WIllie understood that HRS takes kids when the parents are nean.
(Vol . VI, T410)

When HRS took M. Sexton's children, M. Sexton noved out of
the house. (Vol.VI,T411) WIllie went with his father. (Vol. VI,
T411) M. Sexton was sad the children were gone. (Vol.VI,T412) In
order to get the kids back, his dad had a stand-off and then they
| eft and went to an uncle's house. (Vol.VI,T414) After that Wllie
didn't know where they went, but they did try to find Indian cards.
(Vol . VI, T415) They traveled to stay away fromthe cops. (Vol. VI,
T417) They went to Indiana and stayed with relatives. It was
there that Pixie and Joel Good nmet up with them (Vol.Vl,T419) M.
Sexton would tell WIllie that if HRS cane, he woul d take them out.
(Vol . VI, T420)

Wile in Indiana, M. Sexton taught WIllie and his two
brothers how to use weapons. (Vol.VI,T420) WIllie was taught to
use a 12-gauge shotgun, a .357, and a rope. (Vol.Vl, T420) The rope
was attached to two sticks. (Vol.VlI, T420) M. Sexton taught Wllie
to put the rope around soneone's neck, turn it, and then the rope
will pull tight. (Vol.VlI,T421) According to Wllie, M. Sexton
tol d hi mwhen you nake the rope tight, it puts the person to sl eep.
(Vol . VI, T421) M. Sexton was teaching the boys how to use these
weapons in case the FBI surrounded the notor hone while they were
canpi ng and they had to fight. (Vol.Vl, T422) Joel did not want to
learn to fight the FBI and during the standoff in Ohio he had

wanted to go honme. (Vol.VI,T423) WIllie had previously seen the
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rope and sticks that were found on the body of Joel Good. (Vol. Vi,
T422)

Before they left Ohio, WIllie knew that Pixie had married
Joel Good. (Vol. VI, T416) Pixie had two girls. M. Sexton told
Wllie they were his children. (Vol.Vl, T419) Pi xi e and Joel had
a baby naned Ski pper. (Vol. VI, T419) Accordingto Wllie, Pixie and
Joel did not get along good. (Vol.VII,T470) They argued a |ot.
(Vol .VI1,T471) Pixie burned Joel with cigarettes. (Vol.VIIl, T472)
Pi xie beat Joel with pots and pans. (Vol.VII,T472) Pixie forced
live fish down Joel's throat and had others put a funnel in Joel's
rear. (Vol.VI1l,T473)

WIllie got along good with Joel. (Vol.VI, T441) They were
i ke brothers. (Vol.VI,T442) WIllie did beat Joel up once when M.
Sexton told himto. (Vol.VIIl, T421)

After the stand-off in Chio, the famly traveled in a notor
home to Okl ahoma and then to Florida. (Vol.VI,T425) In Florida
they first stayed at Uncle Dave's house in New Port Richey. Dave
is M. Sexton's brother. (Vol.VlI,T425) While they were in New Port
Richey WIllie heard Joel tell M. Sexton that he wanted to go back
to his grandparent's home in Chio. (Vol.VlI,T426) M. Sexton told
Joel no. (Vol . VI, T426) M. Sexton told Joel that he would hurt him
if he nmentioned | eaving again. (Vol.Vl,T427)

After |l eaving New Port Richey, the famly went to a canpground
at the Hill sborough River. (Vol.Vl,T427) Anong those who went were

Pi xi e' s daughters, Pixie, Joel, their baby Ski pper Lee, Sherri and
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her child, Matthew, Charles, Christopher, M. and Ms. Sexton and
Wllie. (Vol.Vl,T427)

Wi | e they were canping at Hi |l sborough, Skipper Lee got sick.
(Vol . VI ,T428) He was sick a long tinme, but M. Sexton would not
| et Pixietake the baby to the doctor. (Vol. VI, T431) The baby kept
crying. (Vol.VI,T428) WIllie would see Pixie "Jap-slapping” the
baby. (Vol.VII,T475) Accordingto Wllie, M. Sextontold Pixieto
shut the baby up before the baby got them caught. (Vol.Vl, T428)

One night the baby was crying and it woke Wllie up. (Vol.Vl,
T429) WIllie heard M. Sexton go back and tell Pixie to put her
hand over it and snother it. (Vol.VI,T430) Pixie asked how, and
M. Sexton told Pixie to put her hand over the nmouth and nose and
hold it. (Vol . VI, T430) Pixie did that and the baby stopped
crying. (Vol.VlI, T431) The next day the baby was dead and Pixie
acted surprised. (Vol.VI,T431) Joel was very upset and crying.
(Vol . VI, T432)

The baby was buried in the park. (Vol.Vl,T433) Joel was very
upset, wanting a real burial. Accordingto Wllie, M. Sexton said
no, because Joel would be arrested, then Joel would tell where they
were, and the rest would be arrested. (Vol.VI,T433) After the
burial, M. Sexton had WIllie check the grave daily to make sure
the animals did not digit up. (Vol.VI,T434) The famly left this
park about two weeks after the baby died, going to the Little
Manatee State Park. (Vol.Vl, T434, 436)
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According to Wllie, Joel continued to want to go hone to Chio
after the burial. (Vol.VI,T435) M. Sexton said that he didn't
i ke snitches and that Joel was a snitch. (Vol.Vl, T436)

Wllie admtted that he killed Joel at the Little Manatee
Ri ver State Park. (Vol.VI,T437) He used the rope and sticks that
his father had taught himto use. (Vol.VI, T437) WIllie stated it
was M. Sexton's idea to kill Joel. (Vol.VI, T437)

After the baby died, but before the famly left the
Hi | | sborough River park, M. Sexton told WIllie that he had a job
for himto do. (Vol.VI,T438) According to Wllie, M. Sexton told
him that he wanted WIllie to put Joel to sleep. (Vol . VI, T438)
WIllie thought that M. Sexton neant sonething that he had done to
Wllie in Onio. (Vol.Vl, T438)

Cccasionally Wllie, Pixie, and M. Sexton would drive up to
Chio to pick up checks. (Vol.VlI,T439) On these drives M. Sexton
menti oned wanting to put Joel to sleep. (Vol.VI,T439) M. Sexton
said he wanted Wllie to put Joel to sleep so Joel would not go to
hi s grandparents. (Vol.Vl, T440)

On the norning of Joel's murder M. and Ms. Sexton left to
get food for a picnic. (Vol.Vl, T442) When they canme back M.
Sexton told Ms. Sexton that today was the day "WIlie was going to
doit.” (Vol.VlI,T442) M. Sexton told Ms. Sexton that WIllie was
going to put Joel to sleep. (Vol.VI,T443) Mst of the famly then
left for a picnic, but M. Sexton returned. (Vol.Vl, R443)

At some point in time WIlie and Joel went into the woods.

(Vol .V1,T443) WIllie was standing on a log with Joel. (Vol.Vl,
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T444) M. Sexton was there and told Wllie to take the rope out of
hi s pocket, which Wllie did. (Vol.Vl,T444,491) M. Sexton then
told Wllie to put it around Joel's neck. (Vol.Vl,T444) Joel said
"What ?". Wllie told Joel he was just going to put himto sl eep.
(Vol . VI, T444, 491)

Wllie put the rope around Joel and M. Sexton told himto
turnit fast and hard. (Vol.VI,T444) Wllie did this while Skipper
held Joel's arnms. (Vol.VI,T444) WIllie stated that while he was
tw sting the rope Joel called out "Eddie". (Vol.VI,T445) Wllie
saw blood come from Joel's ears and asked M. Sexton what had
happened. (Vol.VlI,T444) M. Sexton told Wllie that he had killed
Joel . (Vol . VI, T444)

Joel fell to the ground and M. Sexton kicked the body. (Vol.
VI, T445) Joel noved and M. Sexton told Wllie to "Finishit off".
(Vol . VI , T445)

M. Sexton had WIllie bury Joel's body in the woods. (Vol. VI,
T445) WIlie used a shovel that Pixie and Ski pper bought at WAl -
Mart. (Vol.Vl, T445) Before Joel's body was put into the grave M.
Sexton told WIllie to chop the hands off with a nmachete so there
woul d be no evidence as to whose body it was if it was found.
(Vol .V1,T447) WIllie hit the body with the machete, but coul dn't
cut the hand off. (Vol.VI,T448) M. Sexton said sonme words over
the body. (Vol. VI, T449)

When they got back to canp Joel's clothes were thrown away.

(Vol . VI, T449) M. Sexton told WIllie that if anyone asked where
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Joel was he should say that he took the baby and went back to Onio.
(Vol . VI , T449)

WIllie stated that when he killed Joel, he was afraid of his
father. (Vol.VI,T459) WIllie felt that his dad tricked hi mabout
the killing. (Vol.VII,T464) WIllie thought that "put to sleep"”
meant that Joel would wake up. (Vol.VIIl, T465) If he had known
that Joel would die, he wouldn't have done it. (Vol.VII, T465)
Wllie knew that killing is wong. (Vol.VIl, T465) WIllie has
fl ashbacks about the killing that are scary. (Vol.Vl, T460)

WIllie acknowl edged that he had given earlier statenents.
(Vol .VI1,T469) WIllie stated he knew that his dad killed ani mals
by putting themto sleep, but he was all confused about it. (Vol.
VI1,T469) M. Sexton did tell WIllie that he wanted himto kill
Joel too. (Vol.VIl, T470)

Wllie admtted he had told other versions of the killing.
(Vol . V11, T477) He once said that M. Sexton pointed a gun at him
to make him do it. (Vol.VII, T477) WIllie once said that the
killing was Pixie's idea, he said this because he was afraid of M.
Sexton. (Vol . VI1,T477) WIllie told the police once that M. Sexton
actually killed Joel. (Vol.VIl,T480) This was a lie to get back at
his dad. (Vol.VlIl, T480)

Eldra Solonmobn is a clinical psychologist wth extensive
training in the treatnent of child abuse and the treatnent of
peopl e who have survived trauma, including post traumatic stress
di sor der. (Vol . VI, T752) In August 1994 she assessed Wllie

Sexton. (Vol. VIII1,T754) During this testing she al so associ ated
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with a nationally known expert, Dr. Joan Chase, in the area of
mental retardation. (Vol.VIII, T755) Wllie tends to say what
others want to hear and to answer questions wthout fully
understanding them (Vol.VIlI, T769)

According to Dr. Solonon, WIIlie was devel opnental | y behi nd as
early as kindergarten. (Vol.VI11,T755) Approximtely 20%of nent al
retardationis environnmental ly | i nked and soci al isol ation, such as
being kept in a |locked room can contribute. (Vol.VII1,T756) At
her evaluation Wllie performed very poorly on the Weschler 1Qtest
-- he perforned at the 1%l evel, neaning 99% of the population in
his age group would perform better. (Vol.VIII1,T756-757) Wllie
performed very poorly on verbal sub tests and the conprehension
test. (Vol.VIII,T757) This test nmeasures comon sense and
judgment. (Vol.VII1,T758) The test also neasures "conventiona
standards of behavior”" and can give an idea as to a person's
cul tural opportunities. (Vol.VIII, T758)

WIllie was not able to think abstractly. (Vol.VIII,T759) The
concept of death is a very abstract concept, normally not
understood in terns of its finality in normal children until age
nine or so. (Vol.VIII,T760) WIllie functions on the level of a
seven or eight year old with a first grade reading |evel.
(Vol . VI11,T760) Dr. Solonobn did not think that WIllie had a
concept of death. (Vol. VIII,T761) WIllie is very conpliant and
eager to please. (Vol.VIIIl, T764)

When WIlie spoke about his father to Dr. Sol onon he visibly

changed. (Vol.VII1I1,T765) He shook and stamrered and stuttered.
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(Vol . VII'l,T765) There were definite physiological correlates of
fear when he talked of his father. (Vol.VII1I, T765)

Dr. Solonon also concluded that WIllie suffered from post
traumatic stress disorder as a result of the homcide. (Vol.VIlI
T763) WIIlie would bang his head against a wall to try to stop the
fl ashbacks of the homcide. (Vol.VIII,T763) Dr. Sol onon did not
believe that Wllie had the intellectual capacity to orchestrate
and plan a murder. (Vol . VI11,T763) Dr. Sol onon al so believed that
WIllie would have been too terrified to do such a thing without his
father's okay. (Vol. VI, T764)

Mat t hew Sexton, age 19 or 20 at the tine of trial, was 16 or
17 at the tinme of the nurder. (Vol.VIl, T499) He is the fifth
child. (Vol.VIl,T499) Matthew was in foster care for two years,
then joined the famly on their flight in Indiana. (Vol.VlIl, T500)

According to Matthew, M. Sexton made the decisions and was
the disciplinarian in the famly. (Vol.VII,T501) WMatthew saw M.
Sexton whip Wllie with belts and beat himw th his hands. (Vol.
VII,T501) WIlie was beaten every three or four days, including
while they were in Florida. (Vol.VIIl,T502) WMatthew al so heard M.
Sexton tell WIllie that he was a warlock and nore powerful than
Satan. (Vol. VI, T503) The children were not allowed to talk to
ot hers about their famly, M. Sexton would often say that a "good
snitch is a dead snitch". (Vol.VIIl, T504)

Mat t hew was taught by his father to use weapons while the
famly was in flight. (Vol. VI, T506) They were to fight anyone who

"canme against them" (Vol.VIIl, T506)
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Mat t hew bel i eved that Pixie was very cruel to Joel. (Vol. VI,
T511) She would beat himw th pots and pans and a sweeper cord.
(Vol . V11, T511) Pi xi e accused Joel of nolesting her daughter,
al t hough Matt hew believed that Charles had done it. (Vol.VII, T511)
On the other hand, M. Sexton and Joel got along well. (Vol.VII,
T512)

Matt hew was present when the baby died. (Vol.VIIl, T507)
Matt hew stated that M. Sexton told Pixie to quiet the baby, but he
did not think that M. Sexton told her to kill it. (Vol.VII, T507)
Pi xi e then snothered it. (Vol.VII,T507) Pixie m streated the baby,
slapping it all the tinme. (Vol.VII1,T513) The baby had bruises on
its cheeks on the norning after it died, which were caused by
Pixie. (Vol.VIl, T513)

According to Matthew, discussions about killing Joel first
occurred on Treaty Lane (New Port Ri chey) between WIlie, Skipper,
Pixie, and M. Sexton. (Vol.VII,T516) WIllie said he was going to
kill Joel. (Vol.WVII,T517)

Matt hew was on a picnic with his nother, Kinme, Chris, and
M. Sexton when Joel was killed. (Vol.VII,T507) Al of them were
com ng back fromthe picnic when Pixie canme out of the woods sayi ng
that Joel had taken off. (Vol.VII, T509,517) M. Sexton went into
the woods with Pixie and the rest of them got into the canper.
(Vol . VI'l, T509, 517)

Matthew testified that he talked to WIlie about Joel's death
that night and WIllie said he had cut Joel into little pieces.

(Vol . VI1,T518) Pixie overheard their conversation and tol d Matthew
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not to tell anyone else. Pixie told Matthew that she was the one
who egged Joel on to get himto go into the wiods and Wllie
foll owed behind. (Vol.VII,T518) According to Matthew, Pixie or
practically anybody could control WIllie. (Vol.VII, T519)

Chri st opher Sexton, the youngest Sexton boy, al so watched M.
Sexton discipline Wllie. (Vol.VIl,T520) He saw M. Sexton fi st
fight Wllie. (Vol.VIl,T520) Christopher heard M. Sexton tel
WIllie that he had brought himinto the world and he coul d take him
out. (Vol.VIl, T520)

Chri stopher heard M. Sexton tell WIlie and the children that
he was a warlock and had powers. (Vol.VII,T521) M. Sexton also
told themto look into his eyes and see a denon. (Vol.VII, T521)

M. Sexton taught Christopher to use weapons to fight off the
FBI. (Vol.VIl, T522)

Chri stopher al so knew that Pixie and Joel did not get al ong
well. (Vol.VII,T527) Pixie burned Joel with cigarettes. (Vol.VII,
T527) Pixie had Ski pper (Charles) beat Joel up after she accused
hi m of nol esting her daughter. (Vol.VII,T527) On the other hand,
Pixie and Wllie were very close. (Vol.VIl, T535)

Chri stopher knew that Joel wanted to return to Chio after the
baby was killed. (Vol.VIIl, T521) M. Sexton would not |et him
(Vol . VI'1,T521) M. Sexton described Joel as a snitch and woul d say
the only good snitch was a dead snitch. (Vol. VI, T522)

Chri stopher recalled going on a picnic wth his father,
not her, and sone of the kids in the Little Manatee State Park

(Vol . VI1,T523) When they returned, Pixie canme running out of the

24



woods sayi ng that Joel had taken off and Wl lie had gone after him
(Vol .VI1,T524) M. Sexton said "Onh, shit", and ran into the woods.
(Vol . V11, T524) A few hours |ater Christopher saw WIllie and he
| ooked pale. (Vol.VIl, T524)

After that, M. Sexton told themto say that Joel and the baby
left inaredcar. (Vol.VII,T510;523) M. Sexton told themnot to
say anything el se because he and WIllie could get the electric
chair. (Vol. VI, T510)

Estella "Pixie" Good testified that she is the third ol dest
child. (Vol.VIl, T540) She married Joel Good in February 1992.
(Vol . VIl,T541) Pixie and Joel had a child together, Skipper Lee.
(Vol .VI1,T567) The weddi ng occurred so HRS wouldn't take Pixie's
daughters from her, which were 1 and 3 years old at the tine.
(Vol . VI1,T542) According to Pixie, M. Sexton was the father of
her daughters. (Vol. VI, T542)

Pixie testified that she | oved Joel and the marri age was good.
(Vol . VI1,T581) She couldn't renmenber witing Joel a letter asking
for a divorce. (Vol.VII,T582) She denied m streating Joel or of
accusi ng himof nolesting her daughter. (Vol.VII, T583-585) Pixie
deni ed making statenents after Joel's death that she was gl ad he
was dead. (Vol.VIl, T605)

Pi xi e had observed her father discipline Wllie by beating him
with his fists. (Vol.VI1,T563) WIIlie was beaten in Florida. (Vol.
VIl,T563) The Sexton children were not allowed to tal k about what
happened i n t he househol d, they were given noney to call and report

if they saw anyone tal king. (Vol . V11, T564) The children and
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WIllie were not allowed to have friends over to their house. (Vol.
VI |, T564)

From Novenber 1993 through January 1994 Pixie, Joel, her
daughters, and their son, Skipper, were traveling with her famly
through Florida. (Vol.VII1,T543) They were living in a canper in
various state parks. (Vol.VI1,T544) Pixie knew her father planned
to have another stand-off if the police cane after him (Vol.VII,
T565) Pixie knew her father had shown the boys howto kill in case
t hi s happened. (Vol.VII, T565)

While they were canping, the baby, Skipper Lee, got sick.
(Vol .VI1,T568) M. Sexton would not allow Pixie to take the baby
to the doctor because it would get M. Sexton busted. (Vol.VII,
T568) One night Pixie couldn't get the baby to stop crying, so M.
Sexton told her togiveit Nyquil. (Vol.VIl,T569) This didn't work
and M. Sexton told her to get the baby quiet or he would cone to
t he back of the canper and take care of it hinself. (Vol.VII, T569)
Pi xie held her hand over his nmouth until he was quiet. (Vol.VlII,
T570) In the norning she discovered the baby was dead. (Vol.VII,
T570) M. Sexton told her the baby died fromcrib death. (Vol.VII,
T571) Pi xie denied ever slapping her son or mstreating him
(Vol . VI, T587-588)

Foll ow ng the death of the baby, Joel wanted to go back to
Chio. (Vol. VI, T571) M. Sexton said no. (Vol.VIl,T572) M.
Sexton sai d that no one could go back and anyone that turned himin

woul d be killed. (Vol.VII, T575)
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Joel Good was murdered while they were staying at the Little
Manatee State Park. (Vol.VII,T545) Pixie stated she didn't know
who did the hands-on killing. (Vol.VII1,T545) Pixie did see Wllie
hol di ng sonet hi ng around Joel 's neck. (Vol.VII, T545)

On the day of the nurder Pixie saw M. Sexton and Wllie
together. (Vol.VII,T546) She did not know what they tal ked about.
(Vol .VI1,T546) M. Sexton and WIllie were gone about a half hour.
(Vol . VIl , T546) When they returned, M. Sexton went off on a
picnic. (Vol.VII,T546) Pixie, Sherri, Joel, and WIllie were the
only ones that remained behind. (Vol.VIIl, T546)

Pi xi e and Sherri went into the canper |leaving WIllie and Joel
outside. (Vol.VII,T547) After alittle while, Joel and WIIlie went
into the woods. (Vol.VIIl,T547) Pixie followed the path they took
and found themsnoking next to a fallen tree. (Vol.VII,T548) Pixie
took sonme cigarettes fromthem and went back to the canper. (Vol.
VI |, T549)

Back at the canper she and Sherri heard soneone yelling.
(Vol .VI1,T549) Joel was yelling "Ed". (Vol.VIIl,T600) Pixie and
Sherri followed the voices and cane upon Joel and Wllie. (Vol.
VI1,T549) They found WIllie with a rope around Joel's neck and
Joel was laying on Wllie's lap. (Vol.VII,T550) Pixie and Sherri
ran back to the canper and got M. Sexton. (Vol. VI, T550)

Pixie told M. Sexton that WIllie was hurting Joel and she
took himto where they were. (Vol.VIIl, T551) M. Sexton kicked
Joel's leg and it noved. (Vol.VIIl, T553) M. Sexton then told
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Wllie to finish himoff. (Vol.VII,T553) Pixie was told to go back
to the canper. (Vol.VIIl, T553)

M . Sexton cane back to the canper and gave Pi xi e noney to get
a shovel. (Vol. VI, T554) Pi xi e and Skipper went to a hardware
store and bought it. (Vol.VII, T555) Pixie collected Joel's clothes
into a bag. (Vol. VI, T555)

Later that night Pixie heard M. Sexton di scussing the killing
with Ms. Sexton. (Vol.VIl,T556) M. Sexton said he had Wllie
kill Joel. (Vol.VII, T557)

Pi xie had heard her father talk of killing Joel three tines
before the nmurder. (Vol.VII,T557) He first nmentioned it at the
canpground to her, Skipper (Charles), and WIllie. (Vol.VII, T557)
The next two tines were when she, WIlie, and M. Sexton were
driving to Ghio. (Vol.VII,T558) M. Sexton said Joel had to be
gotten rid of because he knew too nuch. (Vol. VI, T558-561)

Pixie was eventually arrested for the death of the baby.
(Vol .VI1,T572) She entered into a plea bargain wth the state for
a plea to manslaughter instead of first degree nurder and was
sentenced to 12 years prison. She was required to testify agai nst
M. Sexton. (Vol.VIl,T573,611) Pixie was out of jail at the tinme
of her testinony, having served about three years. (Vol. VI, T577,
611) Pixie was not charged in the death of Joel. (Vol.VIl, T578)
Pi xie hates M. Sexton for what he did to the famly and wants to
see hi m puni shed. (Vol. VI, T607)

Charles "Skipper"™ Sexton is right in the mddle of the

children. (Vol.IX T675) He was one of the children acconpanying
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the famly to Florida. (Vol.IX, T675) Charles knew that M. Sexton
disciplined WIllie every tine he got out of Iline. He saw M.
Sexton take WIllie into the bedroom and shut the door, then he
woul d hear Wllie scream (Vol.IX T676)

During the trip across the country and to Florida M. Sexton
taught Charles how to use weapons. (Vol.IX T678) WIlie was al so
taught. (Vol.l1X, T678) One of the weapons they were taught to use
was a choker. (Vol.IX, T679)

At some point in tinme Pixie and Joel caught up with the
famly. (Vol.lX T680) M. Sexton used to say that he wanted to
erase Joel because the only good snitch was a dead snitch. (Vol.
| X, T680) M. Sexton thought Joel was a snitch because he wanted to
go back to his famly in Chio. (Vol.IX T681) M. Sexton said this
about Joel quite a bit. (Vol.IX T682)

Charles went on the picnic the day of Joel's death, but he
snuck back to the canpsite on his sister's bike. (Vol.IX T683)
When he got there the canpsite was enpty. (Vol.IX T685) Charles
wal ked back into the woods and canme upon WIllie and M. Sexton
killing Joel. (Vol.IX T686) W IIlie had a choker around Joel's neck
and Joel was meki ng noises. (Vol.IlX T686) Joel was trying to grab
at the choker. (Vol.lX T688) M. Sexton stood about a foot away
and watched. (Vol.1X T688) At one point Joel and Wllie fell to
the ground and M. Sexton finished it off by pulling on the choker.
(Vol . I X, T689- 690)

Charles went with Pixie to buy the shovel. (Vol.IlX T691) He
hel ped Wllie to dig the grave. (Vol.IX T691) Charles heard M.
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Sexton say that he wanted Joel's hands chopped off and buri ed apart
fromthe body. (Vol.IlX T692) M. Sexton also said that they were

to say that Joel had left with the baby in a red car. (Vol.IX

T692)

Charles acknowl edged that he had given many different
statenents in this case, including in his deposition, his
statenents to | aw enf or cenment, and prior testi nony.
(Vol . 1 X, T694; 698) Sone things weren't true, sone were.

(Vol . 1 X, T699) Today was the first tinme Charles said that M.
Sexton actually killed Joel. (Vol.IX T695)

Ki nberly Sexton was fourteen at the tine of trial. (Vol.VIII,
T778) She is the third youngest child. (Vol.VIII,T778) She was
wth the famly at the tine of the murder. (Vol.VIII,T778)
Kinberly renmenbered the last tinme she saw Joel Good was right
before she went on a picnic with her nother and father. (Vol.VIII,
T779) Either on the day of the picnic or before it she heard M.
Sexton tal ki ng about Joel. (Vol.VINI,T780) M. Sexton was tal king
to Ms. Sexton and WIllie. (Vol.VIII,T780) M. Sexton said that
Joel had to go. (Vol.VIIl,T780) The follow ng night Kinberly
overheard M. Sexton tell Ms. Sexton that Pixie had to go. (Vol.
VI11,T783) Kinberly acknow edged that she doesn't | ove her father,
that he deserves to get sonmething, and that she was testifying
because she wanted himto get sonmething. (Vol.VIII, T789)

Gail Novak is a librarian at the New College canmpus in
Sarasota. (Vol.VIl1,T721) Around Thanksgiving, 1993, Ms. Novak
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recalled M. Sexton comng into the library. (Vol.VIII,T722) He
wanted to find out about |ndian names. (Vol.VIII, T723)

According to Ms. Novak, three people were with M. Sexton
whose nanes she heard were Pixie, Joel, and Billy. (Vol.VIll, T726)
Pi xi e asked Ms. Novak for sone information on crib death. (Vol
VI, T726) Ms. Novak thought Pixie was wthdrawn, wth dark
circles wunder her eyes, and that she nunbled to herself.
(Vol . MI1'l1,T726) Wiile Pixie was talking to Ms. Novak, M. Sexton
came up and grabbed Pixie. (Vol.VIII,T727)

Ms. Novak heard Billy talk to M. Sexton about Joel. (Vol.
VIT11,T729) She heard Billy tell M. Sexton that Joel wanted to get
on a plane and go back to Chio. (Vol.VIII,T729) M. Sexton said
that the only way Joel would go back was in a body bag. (Vol.VIII,
T729)

Ms. Novak tried to give Pixie a phone nunber to get help at
the Wnen's Center, but M. Sexton prevented her fromtaking it.
(Vol . VI11,T731) At one point M. Sexton slamed both boys up
agai nst the bathroom wall. (Vol.VIIIl,T741) Ms. Novak tried
unsuccessfully to call security. (Vol.VIIIl, T745)

Sonme nonths |ater Ms. Novak made notes about the incident.
(Vol .VI11,T734) She had seen a newspaper article about the nurder

before she made the notes. (Vol.VIII,T734)

PENALTY PHASE

The State presented the follow ng evidence in support of a

deat h sent ence:
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A 1963 certified conviction for robbery by M. Sexton was
entered into evidence. (Vol. X, T889)

Teresa Boron testified that Joel Good was her nephew. (Vol.
Xl, T890) She had prepared a witten statenent, which she read to
the jury. (Vol.Xl,T891) Joel had lost both his parents by age
thirteen. (Vol. Xl ,T891) Joel and his brother were then taken care
of by their grandparents and aunts. (Vol. Xl ,T891) Joel lived with
Ms. Boron fromhis junior year in high school until he was age 20
and got his first apartnent. (Vol.Xl,T891) He was treated |i ke her
son. (Vol.Xl,T891)

Joel suffered from learning disabilities and was terned
"slow'. (Vol.Xl,T891) Although Joel had difficulty in school and
with social skills, he was kind and had goodness of heart. (Vol.
Xl,T891) Joel was kind and gentle. (Vol.Xl, T893)

Joel was head over heels inlove with Pixie. (Vol.Xl, T892) He
marri ed her when she was pregnant to do the right thing. (Vol.Xl,
T892) Joel couldn't wait for the birth of the child. (Vol.Xl,
T892) Ms. Boron saw t he baby once, when he was only a coupl e of
weeks old and Joel was on cloud nine. (Vol.Xl,6T893) Joel Kkissed
M's. Boron goodbye and said that he would al ways | ove her when he
left. (Vol.Xl,T893) That was the last tinme Ms. Boron saw Joel or
t he baby alive. (Vol.Xl, T893)

According to Ms. Boron, Joel loved his famly very nuch and
woul d have been a good father to his child. (Vol. X, T893) Instead,
a year after his disappearance, he returned to Chio in a sealed

vault with his baby son in his arns. (Vol.Xl, T893)
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The fam |y grieves for Joel. (Vol.Xl,T894) Hi s di sappearance
made his grandfather's enphysema worse. (Vol.Xl, T894) Since his
death his brother has had trouble keeping jobs and with al coho
abuse. (Vol.XI,T894) Joel's death was |like a wound that won't
heal , just when it gets better, sonething |like this newtrial cones
along and it's fresh all over. (Vol.Xl, T895)

Following this testinony, the defense noved for a mstrial,
noting that the wi tness was weepi ng during her testinony. (Vol.XIl,
T895) Two jurors were al so weepi ng and several nore | ooked about
ready to cry. (Vol.Xl,T895) The notion was denied. (Vol.Xl, T896)

Asby Barrick testified that he was Joel's uncle. (Vol.Xl, T896)
Joel's death affected his brother Daniel deeply. (Vol.Xl, T897)

Joel had a hard tinme growi ng up because he was slow. (Vol.Xl
T897) Joel was determned to graduate from hi gh school and did.
(Vol . XI', T897)

Joel loved Pixie and his baby, Skipper. He finally had what
he al ways wanted, a famly of his own. (Vol.Xl, T897)

The defense presented the follow ng testinony in support of a
life sentence:

Teresa Boron was called as a wtness. (Vol.Xl, T898) She
testified that she net M. Sexton when he was pl anning to nove out
of state and wanted Joel to go wth them (Vol.Xl,T898) M. Sexton
was going to Montana to |live on a ranch that he had purchased for
1.9 mllion dollars. (Vol.Xl,T900) M. Sexton said the ranch had

a mansion and a helicopter pad. (Vol.X,T900) M. Sexton wanted
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Joel to work at the guard station to make sure no one got to the
mansi on. (Vol . X, T900)

M. Sexton told Ms. Boron that he was an Anerican |ndian.
(Vol . X1, T900) M. Sexton also showed her his palm telling her
that he and his daughter Lana were the only two people with a
special mark. (Vol.Xl,T901) She had to be qui et about this or cult
menbers woul d conme and kill themfor their special powers. (Vol.Xl,
T901)

M. Sexton showed Ms. Boron a picture of sonething he called
"Futuretrons". (Vol.Xl, T902) M. Sexton said that Burger King
wanted to sell these little toys and have himgo around the United
States in a vehicle that |ooked |like them (Vol.Xl, T902) Thi s
whol e thing had sonmething to do with the marks he and Lana had on
their palnms. (Vol.Xl, T902)

M. Sexton told her that his daughter Kinberly had a mark on
her leg shaped like a Christmas tree. (Vol.Xl, T903) When Ms.
Sext on had been pregnant with Kinberly a Christmas tree had fallen
over and the baby had junped. (Vol. X, T903)

M. Sexton was an odd person. (Vol. X, T903)

Joel and Pixie lived together in Ohio for tw years after
their prom (Vol.Xl,T903) Ms. Boron had heard t hat nenbers of the
famly were violent to Joel during that period, but she never heard
anything to the effect that M. Sexton was ever viol ent toward Joel .
(Vol . XI', T904)

Over objection, on cross-exam nation, Ms. Boron stated that

at her initial nmeeting wwth M. Sexton he asked how Joel's parents
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had taken care of things for hi mwhen they had died. (Vol.Xl, T907)
M. Sexton asked if they had had insurance. (Vol.Xl, T908) Ms.
Boron al so said that the boys got Social Security, but did not tell
hi m how rmuch. (Vol. Xl , T908)

Dr. Irving Weiner is a clinical psychologist. (Vol. X, T910-
912) He net with M. Sexton, evaluated him and adm nistered a
battery of tests to him (Vol.Xl ,T913) Dr. Wener also revi ewed
M. Sexton's medical records, depositions, and statenents given by
M. Sexton. (Vol.Xl, T914)

M. Sexton's I1Q was in the low 80's, which is |ow average
level. (Vol.Xl,T916) On other neasures he tested into the 25th
percentile rank. (Vol.Xl ,T916) On tests designed to nmeasure the
ability to concentrate, pay attention, and renenber, M. Sexton
fell into a range between 16% and 2% (Vol. Xl ,T916) Dr. Winer's
conclusion was that M. Sexton suffered from sone type of
neurological inpairnent relating to attention, nenory, and
concentration. (Vol. X, T917) There did not appear to be
mal i ngering. (Vol. X, T918)

According to Dr. Winer, menory dysfunction such as M.
Sexton's is ordinarily related to brain damage. (Vol.Xl,T919)
O her testing showed no schizophrenia, paranoia, or other nental
illness. (Vol.Xl, T924) M. Sexton did show a tendency toward
hypochondria. (Vol.Xl,T923) M. Sexton appeared to be a guarded
per son who did not want to reveal nuch about hinself. (Vol.Xl, T926)

Dr. Weiner found that to a reasonable degree of forensic

psychol ogi cal certainty, \V/ g Sexton suffered from brain
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dysfunction. (Vol.Xl,T927) People wth this problemhave |imted
tolerance for stress and dimnished self-control. (Vol.Xl, T927)
Dr. Weiner referred M. Sexton for a PET scan. (Vol.Xl, T927)

Dr. Weiner acknow edged that there was no history of nental
illness in the Sexton famly. (Vol.Xl,T930) M. Sexton's problens
woul d not prevent himfrom planning a nurder. (Vol.Xl, T930)

Dr. Frank Wod, a neuropsychol ogi st, perfornmed a PET scan on
M. Sexton. (Vol.Xl,T967) He also reviewed an MRl scan taken of
M. Sexton's head in 1991 following a notor vehicle accident.
(Vol . X1, T968) PET scans neasure brain activity, MRl and CT scans
measure brain structure. (Vol.Xl, T972)

The PET scan showed that M. Sexton has |lower activity in the
right, lower section of his brain. (Vol.Xl,T975) These |ow areas
are in the linbic section of the brain. (Vol.X ,T975) The linbic
area i ncludes the tenporal |obes, the basal ganglia, the cutaneum
and caudate nucleus and related structures. (Vol.Xl, T976-977)
These areas regi ster enotional responses for nenory. (Vol.Xl, T977)
M. Sexton's linbic systemwas dysfunctional and not normal. (Vol.
X, T977) The inmpact on a person with a dysfunctinal Iinbic
portion of their brain is that they do not have normal enoti onal
responses to events. (Vol.Xl, T978)

The PET scan al so confirmed an earlier abnormality that had
appeared in an MR done in 1991. (Vol.Xl,T979) The MRl had shown
a disease inthe top half of M. Sexton's brain. (Vol.Xl,T979) The

PET scan showed that there is danage and disease in the brain --
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structurally on the top half and functionally on the bottom half.
(Vol . XI , T979)

Dr. Wod's opinion to a reasonable degree of certainty as
recogni zed in the field of neuropsychol ogy was that M. Sexton had
a diseased brain. (Vol.Xl, T983) Because of his dysfunction M.
Sexton is not normally responsive to enotional situations, his
enoti onal responsiveness is outside normal |imts, and is what
woul d be consi dered bi zarre and strange. (Vol.Xl,T983) On a day to
day basis he would have trouble with nenory. (Vol.Xl,T983) M.
Sexton functions in the present and doesn't have the continuity of
information from the recent past that nost people do. (Vol.Xl,
T984) M. Sexton's ability to plan would be inpaired. (Vol.Xl,
T985) Persons with this dysfunction will also tend to get stuck on
a theme and repeat it constantly, evenif it is not advantageous to
them (Vol. Xl , T986)

On cross Dr. Wod expl ained that there are two portions of the
brain which control or affect homcidal ideation or thought
processes. (Vol.Xl,T988) These two portions are the frontal | obes
and the |inbus system (Vol.Xl,T988) According to Dr. Wod, M.
Sexton's linbic dysfunction made himnore at risk to commtting a
hom cide and made his ability to resist doing it |less strong.
(Vol . X1, T990) M. Sexton's ability to appreciate the crimnality
of what he did was inpaired. (Vol.Xl, T990)

Nellie Hanft is M. Sexton's sister. (Vol.Xl,T939) Ms. Hanft

testified that her and M. Sexton's father was a coal m ner and
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nei ther parent was an Indian. (Vol.Xl,939) M. Sexton's father
di ed when he was nine. (Vol.Xl, T940)

Nellie would spend tinme with M. Sexton's famly. (Vol.Xl
T942) She never observed signs of sexual abuse. (Vol.Xl, T942) She
did not think the children were afraid. (Vol. X, T942)

M. Sextons' nother was disabled. (Vol.Xl,T943) M. Sexton
hel ped her alot. (Vol.Xl,T943) M. Sexton also hel ped Ms. Hanft
with her disabled husband and in hel ping her around her house.
(Vol . X1, T944) M. Sexton was a m nister, he often preached to poor
peopl e. (Vol.Xl, T945) M. Sexton played Santa C aus. (Vol.Xl
T946) M. Sexton was kind to his sister, who was slow (Vol.Xl
T946)

Caroline Rohrer is M. Sexton's niece. (Vol.Xl, T952) Her
child would visit the Sexton hone and play with the Sexton
children. (Vol.Xl,T953) M. Sexton would do work for her. (Vol.Xl,
T953) M. Sexton was kind to her and hel ped her. (Vol.Xl, T956)

ALLOCUTI ON HEARI NG

A hearing regarding allocution was held on October 5, 1998.
The foll owm ng summari zes the argunent made at that hearing:

Def ense counsel argued that a sentence of death would not be
proportional in this case. (Vol.X,h T1038) Def ense counsel
submtted that although WIllie Sexton was retarded, there was not
a great deal of difference between Wllie's functioning ability and
that of M. Sexton. (Vol.Xl,T1039) Counsel directed the court's
attention to the nenorandum of |aw that had been filed in support
of alife sentence, and pointed out the psychol ogi cal testinony
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regarding M. Sexton's brain injury, the stress of losing his
children, all rising to the Ilevel of the statutory nental
mtigator. (Vol.Xl,T1041)

Def ense counsel argued that two of the aggravators could be
bl ended together -- wtness elimnation and CCP. (Vol.Xl, T1041)
Counsel conceded that witness elimnation applied, but argued CCP
did not. (Vol.Xl,T1042)

M. Sexton was sentenced to death on Novenber 18, 1998. No
additional argunment or testinony was held at the sentencing

heari ng.
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SUMVARY OF THE ARGUMENT

The trial court erred in permtting evidence which inplied
that M. Sexton had ordered the nurder of the infant, Skipper Lee
Good, to be presented to the jury. The evidence at trial
insinuated that M. Sexton ordered the death of his grandchil d.
Such evidence was not relevant to the issue at trial, which was
whet her M. Sexton persuaded his son to kill Joel Good. Thi s
evi dence was extrenely prejudicial, and any probative value it may
have had was far outwei ghed by the prejudicial inpact on the jury.
The jury was led to believe that M. Sexton was also a child
killer.

The trial court failed to make sufficient inquiry into M.
Sexton's request to di scharge appoi nted counsel where his clains
were reasonably construed to allege ineffective assistance of
counsel . The trial court failed to address the question of
i neffectiveness, and failed to conduct a Nelson inquiry .

The trial court erred in permtting inpermssible victim
i npact testinony to be presented to the jury. Relatives of the
victim focused their testinony on the death of Joel's child,
Ski pper Lee Good. The testinony was not relevant, was clearly
excludable as a matter of law, and was so extrenely prejudicia
that it vitiated any senblance of a constitutionally bal anced
penal ty phase.

The sentence of death is disproportionate in this case. This

is not the nost aggravated and |east mtigated of nurders and the
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| esser sentence received by the co-defendant, who was the actual
killer, warrants a sentence of life inprisonment.

Florida's death penalty statute which allows a death
recormmendation to be returned by a bare mgjority is

unconsti tuti onal .
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ARGUMENT

| SSUE |

THE TRIAL COURT ERRED IN ADM TTI NG
| NTO EVI DENCE TESTI MONY RELATI NG TO
THE DEATH OF THE | NFANT, SKI PPER LEE
GOOD WHERE THE ADM SSION OF THI'S
EVI DENCE WAS NOT RELEVANT AND THE
PREJUDI Cl AL | MPACT FAR OUTWEI GHED
THE PROBATI VE VALUE

The State presented evidence inthis trial fromWIIlie Sexton
Mat t hew Sexton, and Pixie Good about the death of Pixie and Joe
Good' s i nfant son, Skipper Lee Good. The testinony varied greatly
between each wtness as to Appellant's involvenent, but is
summari zed as foll ows:

According to WIllie, he heard Skipper Lee crying in the canper
one evening. The baby had been sick, but M. Sexton had not |et
Pixie take himto the doctor. (Vol.VlI,T431) M. Sexton told Pixie
to stop the crying or they could get caught. (Vol.l,T428) Wllie
said he heard M. Sexton tell Pixie to snother the baby, and Pixie
asked how. (Vol.VI,T430) M. Sexton told Pixie to put her hand
over the nmouth and nose and hold it. (Vol.VI,T430) Pixie did this,
the baby stopped crying, and the next norning he was dead.
(Vol . VI, T430) Wllie did not believe Joel Good was not awake
during the tinme that this occurred and when t he baby was snot her ed.
(Vol . VI, T432) Wllietestified that M. Sexton then wanted Joel to

be "put to sleep” so he couldn't go to his grandparents and tell

t hem about the baby being dead. (Vol. VI, T441)
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Matt hew Sexton testified that he was awake in the canper at
the time the baby died. (Vol.VIl, T506) He actually saw Pixie
snot her the baby. (Vol. VII,T507) WMatthew heard M. Sexton tell
Pixie to quiet the baby, but Matthew did not think he told her to
kill it. (Vol. VII,T507) M. Sexton was upset about the baby's
death. (Vol.VIIl, T512) Matthew thought M. Sexton was afraid Joel
woul d run off because the baby was dead because Joel was "broke
down" or mad. (Vol.VIl,T510)

Pi xi e Sexton testified that her infant son was ill while they
were in the canp ground. (Vol.VIl,T569) She couldn't get himto
stop crying and M. Sexton expressed concern that the crying drew
attention to the famly. (Vol.VII,T569) M. Sexton told Pixie to
give the child Nyquil. (Vol.VII,T569) One night the baby woke up
and woul dn't quiet dowmn. M. Sexton told Pixie to quiet the child
or he would cone back there and do it hinself. (Vol.VIIl, T569)
Pi xi e put her hand over the baby's nouth and he qui eted down. The
next norning he was dead. (Vol.VII,T570) M. Sexton said the child
died fromcrib death. (Vol.VII,T570) Joel was upset and wanted to
go back to Ohio. (Vol.VI1,T571) Joel wanted to take the baby back
to Ohio for burial. (Vol.VII,T571) Pixie believed Joel had wanted
toreturn to Chio before the baby's death as well. (Vol.VII, T575)

According to Pixie Sexton, M. Sexton wanted to kill Joel
because he knew too nmuch and wanted to go to GChio concerning the
baby. (Vol. VI, T560) M. Sexton did not want anyone to know where

he was. (Vol.VIIl,T559) Pixie didn't knowif M. Sexton was worried
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about being arrested for the death of the baby, but he had told her
that she would be arrested. (Vol.VIIl, T588)

Pixie denied being told by M. Sexton to snother the baby.
(Vol . VI'l, T589) M. Sexton did not show her how to snother it.
(Vol . VI'1, T589)

Permtting the introduction of testinony detailing the death
of the infant, Skipper Good, which ranged fromM . Sexton ordering
and denonstrating howto kill his grandchild according to Wllieto
Pixie's inference that M. Sexton would kill the child if she did
not was error. The details of the infant's death were not rel evant
to whether M. Sexton ordered Joel Good killed and the prejudicial
i npact far outwei ghed the probative value of this evidence.

Appel I ant acknow edges that this Court in Sexton v. State,

697 So. 2d 833 (Fla. 1997), held that evidence that M. Sexton was
involved in the death of the baby was relevant. However, in the
retrial, the relevancy of this incident was significantly
di m ni shed and the anobunt of testinony relating to the death of the
baby not necessary. Due to the different testinony offeredinthis
second trial, whether the testinony relating to the death of the
baby was rel evant and adm ssi bl e shoul d be revisited.

Section 90.402, Florida Statutes (1995), states that all
rel evant evidence is admssible, except as provided by |aw
Section 90.401, Florida Statutes (1995), defines rel evant evi dence
as evidence which tends to prove a material fact in issue.
However, under Section 90.403(1), Florida Statutes (1995), rel evant

evidence is excluded if its probative value is substantially
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out wei ghed by the danger of unfair prejudice, confusion of issues,
m sleading the jury, or needless presentation of cunulative
evidence. The trial court nust engage in this balancing test in

order to determ ne whet her evidence is adm ssi bl e. St everson V.

State, 695 So. 2d 687, 688 (Fla. 1997). The detail ed evidence of
the death of the baby was not relevant, and even if it had sone
rel evance, it should have been excl uded because of the reality of
unfair prejudice in its adm ssion.

This Court has continued to adhere to these principles --
i ndeed they served as the basis for the reversal of M. Sexton's
conviction and are the reason for the retrial. Since this Court's
prior opinion in this case, the Court has reviewed the sane issue

in Gore v. State, 23 Fla. L. Wekly S518 (Fla. Cctober 1, 1998).

In Gore the defendant was charged with killing Robyn Novi ck
The State introduced as Wllians Rule evidence that Gore had al so
killed Susan Roark and Tina Corolis. Gore took the stand and
deni ed his involvenent in all three hom cides. |n cross-exam ning
Gore, the prosecutor violated a pretrial ruling and asked CGore if
he had taken his and Tina Corolis's two year old child after her
mur der and had abandoned the naked child in freezing weather by
| eaving the child | ocked in the pantry of an abandoned and burned
house in Georgi a. Despite clains by the State that the door to
this testinony had been opened by the defense, this Court ruled
that the evidence concerning the child was not adm ssi bl e because
it was not relevant to establishing a simlarity between the

Corolis and Novick murders. The relevancy of the evidence was
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marginal and clearly outweighed by the trenendous prejudice
resulting fromwhat this Court terned "despicable actions".

Wt hout a doubt, if Gore's actions were terned despi cable, the
suggestion that M. Sexton ordered the death of his grandchild or
threatened to kill his grandchild are equally despicable. There
can be no doubt that the jury would be terribly influenced by this
testimony. \Whether M. Sexton was charged with the nurder nade
little difference. It was clearly admtted by the State to | eave
the inpression with the jury that M. Sexton was responsible for
two nurders -- Joel Good's and his own infant grandson.

In the first trial, the main issue was whether M. Sexton
directed Wllie to kill Joel Good, or as the defense strongly
suggested, Pixie did. As this Court noted, all the information
relating to the death of the baby and the incestuous relationship
bet ween Pi xi e and M. Sexton was necessary in order to show why M.
Sexton perceived Joel as a threat and why he, rather than Pixie,
had ordered the death. In the first trial WIlie Sexton did not
testify, thus there was no direct testinony that M. Sexton, as
opposed to Pixie, had been the instigator.

However, in this retrial, WIlie Sexton testified. Wllie
mai ntai ned that it was M. Sexton, not Pixie, who had directed him
to put Joel to sleep. Wth direct testinony on this issue from
Wllie, the necessity was no |l onger as great to establish through
evi dence of collateral crines why M. Sexton, as opposed to Pixie,

had been invol ved in the nurder.
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Secondly, the testinony at this trial was also different from
that inthe first trial as to the reasons Joel wanted to go back to
Chio as they related to the baby's death. In the first trial, the
State's prosecution theory hinged on the reason that M. Sexton
wanted to prevent Joel from returning was fear over his own
prosecution for the death of the baby. That theory was not
supported by the evidence in the second trial. According to Pixie,
Joel wanted to go back to Chio prior to the death of the baby and
M. Sexton knewthis. M. Sexton's concern was that Joel knew too
much about the other matters, especially the parentage of Pixie's
two daughters, and that was what M. Sexton did not want Joel
speaki ng about . According to Pixie, M. Sexton was not worried
about being in trouble for the baby's death -- he indicated to
Pixie that she was the one in trouble over that. M. Sexton was
concerned that if Joel returned, the authorities in Chio would be
able to locate the famly and act upon the outstanding warrants for
M. Sexton's arrest.

There was no testinmony at this trial that Joel wanted to
return to Chio in order to turnin M. Sexton for the death of the
baby. In fact, the evidence was that Joel had been asleep at the
tinme the baby was snothered. There was no evidence at trial that
Joel knew of any actions on the part of M. Sexton that supposedly
contributed to the death of the baby or of even any conversations
between Pixie and M. Sexton about quieting the baby. It is one
thing if Joel wished toreturn to Chio because he believed that M.

Sexton killed his child and wanted to turn himin for the nurder,
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it is quite another if Joel sinply wanted to |eave because his
child was dead. |If indeed the evidence had supported a theory that
Joel wanted to returnto Onio and turn M. Sexton in for the nurder
of the child at the hands or instigation of M. Sexton, then
whet her M. Sexton played a role, direct or insinuated, in that
death woul d be relevant. However, the evidence supported the
theory that Joel sinply wanted to return to Ohio to get away
because he was distraught about the death of the child. The
evi dence di d not suggest that Joel was aware that M. Sexton pl ayed
a role in or caused the death of the child. Therefore, any
testinmony that M. Sexton played a role in the death had little to
no rel evance.

The evidence admtted about the circunstances of the baby's
death served only to blatantly portray M. Sexton's bad character
and to denonstrate to the jury that he was a reprehensible
i ndi vidual, a baby killer. The State should not have been
permtted to introduce testinony which inplicated M. Sexton as the
killer of the baby. The prejudicial inpact of this testinony far
out wei ghed any probative value the evidence nmay have had. This
highly inflammtory testinony unfairly prejudiced M. Sexton,
denying hima fair trial.

Even if this Court disagrees with M. Sexton and determ nes
that the death of the baby has sone rel evance to the case at hand,
it was still error for the State to present the details of the
death and burial of the infant. |If this Court rules that the death

of the infant was necessary in order to explain M. Sexton's
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notivation to have Wllie kill Joel, then the evidence should have
been presented in a nuch nore limted fashion. This Court has, in
prior cases, permtted only mnimal references to collateral crines
in order to establish the context of the instant offense and to
describe the investigation that led to the arrest of the defendant.

In both Henry v. State, 574 So. 2d 73, 75 (Fla. 1985) and Long v.

State, 610 So. 2d 1276, 1280 (Fla. 1992), this Court reversed
convictions and sentences of death and held that on retrial, only
mnimal reference to collateral crinmes was perm ssible.

The introduction of the collateral bad act evidence relating
to the death of the infant, Skipper Lee Good, was of incalcul able
prejudice to M. Sexton. It should have been excluded, and because
it was not, M. Sexton was deprived of his Constitutional rights to
due process and a fair trial under the 5th and 14th Anmendnents to
the U S. Constitution, and Article |, Sections 9 and 16 of the

Fl ori da Constitution.

| SSUE |1
THE TRI AL COURT ERRED I N FAI LI NG TO
ADEQUATELY ADDRESS APPELLANT' S
REQUEST FOR NEW COUNSEL WHERE
APPELLANT RAI SED QUESTI ONS REGARDI NG
THE EFFECTI VENESS OF COUNSEL'S
REPRESENTATI ON.

On August 24, 1998, M. Sexton presented the court with a
letter requesting that he be appointed different counsel. The
| etter requested that he be given different counsel because he no
| onger had confidence in their ability to represent him (Vol.SR3-
4) M. Sexton stated inthe letter that his | awers had not tal ked
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to some wtnesses and that they did not want to present sone
W tnesses for strategic reasons. (Vol.SR3-4) M. Sexton also
stated in the letter that he had tal ked to another |awer who had
said that what his | awers were doi ng sounded very inexperienced.
(Vol . SR3-4)

After reading the letter the court told M. Sexton he was not
entitled to different counsel, but that he coul d represent hinself.
(Vol . XI'l,T1097) M. Sexton stated that he didn't have the ability
to represent hinself. (Vol.Xll,T1097) M. Sexton told the court
that this was not the first request he had made, but that he had
requested different attorneys from a different judge. (Vol .
X1, T1097) The trial judge then told M. Sexton that nost
def endants have good and bad days with their attorneys, but M.
Sexton wasn't entitled to different counsel. (Vol.XlI,T1098) The
court then asked counsel if they had anything to say and they
declined. (Vol.Xl1,T1099)

The trial court conducted an i nadequate inquiry into Sexton's
request to discharge counsel. Wen an indigent defendant requests
t hat he be appoi nted different counsel a specific procedure nust be

fol |l owed which conports with the requirenments of Nelson v. State,

274 So. 2d 256 (Fla. 4th DCA 1973). These requirenments were
adopted by this Court in Hardwick v. State, 521 So. 2d 1071 (Fl a.

1988), cert. denied, 488 U S. 871 (1988). Under Nelson a tria

court nust first inquire as to the reason that the defendant seeks
to have counsel renoved. If inconpetency is the alleged reason

the trial court should make sufficient inquiry of the defendant and
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counsel to determ ne whether there is reasonable cause to believe
t hat court-appoi nted counsel is not rendering effective assistance
of counsel. The court's findings should appear in the record

Howell v. State, 707 So. 2d 674 (Fla. 1998) In a concurring

opinion in Jones v. State, 658 So. 2d 122,127 (Fla. 2d DCA 1995),

it was suggested that the proper procedure to utilize in these
situations is to inquire of the defendant as to what he believes is
ineffective and then to inquire simlarly of defense counsel. The
inquiry to defense counsel should include questions regarding the
extent of counsel's investigation of the facts, counsel's know edge
of the law, the presence or absence of influence or prejudice, and
any other factor material to the specific case.

In this case the trial court did not make sufficient inquiry
into the reasons why M. Sexton had no confidence in the abilities
of his attorneys. A feeling of "no confidence" when coupled with
the statenent in the letter that M. Sexton had consulted anot her
attorney who felt that performance may be deficient was clearly a
conpl ai nt about the ineffectiveness of counsel. The trial court
shoul d have, under Nelson, conducted a nore thorough inquiry into
t he reasons why M. Sexton felt counsel was ineffective. |nstead,
the trial court treated the conplaint as nore of a personality
conflict. The trial court should also have questioned defense
counsel specifically about the allegations in the letter rather
than allowng them to sinply state they had no coment. Any
subsequent findings fromthis inquiry should have appeared in the

record.
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Because of the inadequate inquiry by the trial court into M.

Sexton's request, reversal is required.

ISSUE 111

THE TRIAL COURT ERRED |IN THE
ADM SSI ON OF VI CTI M | MPACT EVI DENCE
WHEN THE CONTENT OF THAT EVI DENCE
VI OLATED DUE PROCESS GUARANTEES OF
BOTH THE FEDERAL AND FLORI DA
CONSTI TUTI ONS.

Under Section 921.141(7), Florida Statutes (1996), victim
i npact evidence is adm ssible. According to the statute,

the evidence shall be designed to denonstrate
the victim s uniqueness as an i ndivi dual human
being and the resultant loss to the
comunity's nenbers by the victims death.
Characterizations and opinions about the
crime, the defendant, and the appropriate
sentence shall not be permtted as a part of
the victiminpact evidence.

This statute has been found to be constitutional in Wndom v.
State, 656 So. 2d 432 (Fla. 1995), cert. denied, 116 S.Ct. 571
(1995).

Despite there being no 8th Anendnent bar to victim inpact

evi dence under Payne v. Tennessee, 501 U. S. 808, 111 S.C. 2597,

115 L. Ed. 2d 120 (1991), neither the U S. Suprene Court nor this
Court have held that this evidence is not wthout limtations

Three nenbers of the U S. Suprene Court noted in Payne that the
Fourteenth Amendnent can inpose limts on the nature and quality of
victim inpact evidence. In her concurring opinion, Justice
O Conner noted that "If, in a particular case, a wtness' testinony

or a prosecutor's remark so infects the sentenci ng proceeding as to
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render it fundanentally unfair, the defendant nay seek appropriate
relief under the Due Process C ause of the Fourteenth Amendnent."
Id. at 831,2612 It is also noteworthy that three nenbers of the
U S. Supreme Court opined that all wvictim inpact evidence is
inadm ssible. |1d. at 2619-2631.

In Wndomthis Court |ikew se held that victiminpact evi dence

has limtations. As two nenbers of the W ndom court wote:

The use of victiminpact evidence can pose a
constitutional problemif msused.... | do not
beli eve the courts can or shoul d encourage the
use of victiminpact evidence when it in
effect may invite jurors to gauge the relative
worth of particular victins' lives. Al human
life deserves dignity and respect, including
in the penalty phase of a capital trial. This
i ncludes victins of high stature in the
comunity as well as those in hunbler
ci rcunst ances. It would not be especially
difficult for one or the other side in a
crimnal case to prey on the prejudices sone
jurors may harbor about particul ar classes or
victins. Subtle appeals to racism caste-
based notions, or simlar concerns clearly
woul d under mi ne t he fundanental objective of a
crimnal trial-achieving justice. If the
effect iseither to aggravate the case for one
type of victimbut mtigate or for another in
simlar circunstances, then the Constitution
is violated. The victims high stature in the
community is not a |egal aggravating factor
just as a victims mnority status does
not lawfully mtigate the crine. In this
sense, all human life stands at equal stature
before the | aw Courts nust be vigilant to
see that this equality is not underm ned.
(Kogan, J., concurring and dissenting).

Def ense counsel in this case made his concerns known to the
trial court regarding the potential for harmin the adm ssion of
the victiminpact in this case. Mtions were filed to limt the
nunber of wtnesses, to seek pretrial determ nations on
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adm ssibility, and to video tape the presentation of the evidence
to provide better appellate review of this highly enotional and
particul ari zed evidence. (Vol.l,R107-132) The court's denial of
t he request to videotape this testinony was error. |nproper victim
i npact evidence was presented to the jury, resulting in further
reversible error.

Prior tothe trial, witten statenents fromthe famly nenbers
of Joel Good were submtted to the trial court. Some itens were
stricken, then each famly nmenber read his or her statenent to the
jury. (Vol. X1, T881-882) Keeping in mnd that M. Sexton was on
trial for the death of Joel Good and not Skipper Lee Good, the
foll ow ng evidence was presented as victiminpact evidence:

Teresa Boron, Joel Cood's aunt, testified that the deceased
baby, Ski pper Good, was a beautiful baby. (Vol.Xll,T892) She gave
Ski pper her children's baby clothes. (Vol.Xl1,T892) Joel was on
cloud nine with the child. Joel always wanted to be a father and
have a famly. (Vol.Xlil,T893) Joel would have nmade up with Ski pper
for the time he mssed out with his own father.(Vol.XIl, T893) He
(Joel) took his one and only airplane ride in a sealed vault with
hi s baby son cradled in his arns. (Vol. Xl 1,T893) If Joel was alive
today he would be raising his son away from the sickness of his
wife's famly. (Vol.X1,T893) Joel's brother, Danny, will never
get to play catch with the only nephew he will ever have because
Skipper's life was al so taken in a sensel ess act of viol ence. (Vol.

X1, T894)
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Foll owi ng Ms. Boron's testinony, defense counsel noved for a
mstrial, stating this was not appropriate victiminpact evidence
and that two of the jurors cried during her testinony and coupl e of
ot her appeared ready to cry. (Vol. X1, T895) The notion was deni ed.
(Vol . XI I, T896)

Asby Barrick, Joel's uncle, then testified that when Skipper
was born, Joel finally had a famly of his own, sonething he want ed
all his life. (Vol.X|,T897-898)

Two errors occurred inrelation to the adm ssion of the victim
i npact evi dence. The first was the trial court's denial of the
notion to videotape the victiminpact testinony and t he second was
t he adm ssion of inproper evidence.

1. THE VICTIM I MPACT EVIDENCE IN TH S CASE WAS | MPROPER

UNDER SECTI ON 921.141(7), FLORI DA STATUTES (1996)., AND VI O.ATED
DUE PROCESS UNDER THE FEDERAL AND FLORI DA CONSTI TUTI ONS

Section 921.141(7), Florida Statutes (1996) limts victim
i npact evidence to that which denonstrates the uni queness of the
victimas an individual and the community's loss. The victimin
this case was Joel Good. Under the statute, victiminpact evidence
should have been limted to Joel Good's uniqueness and the
community's | oss of Joel Good. However, the majority of the victim
i npact evidence presented in this case was not about Joel Good, it
was about Ski pper Lee Good, the deceased i nfant who was nurdered by
Pi xi e Sexton. The adm ssion of the enotionally harrow ng evi dence
relating to the death of Skipper Good was not only in violation of
the Florida Statute, it also infected the penalty phase proceedi ngs

to such a degree that M. Sexton's right to Due Process under the
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Fourteenth Anmendnent to the U S. Constitution and Article 1,
Section 9 of the Florida Constitution.

Under Payne v. Tennessee, 501 U. S. at 830, a famly nenber is

not allowed to offer characterizations and opinions about the
crinme, the defendant, and the appropriate sentence. M's. Boron
of fered her characterization of the killings of Joel and Ski pper
Good as being "senseless". (Vol.XI1,T894). M. Sexton, presumably
a part of "his wife's famly" was referred to as "sick". (Vol. X1,
T893) Joel's death was called "tragi c and unnecessary". (Vol.XlI,
T891,893) Cdearly, Ms. Boron's testinony contained statenents that
are in direct violation of Payne. On this alone, reversal is
required.

However, the inappropriateness of the testinony in this case
went further -- in fact so far that it violated the nost basic and
fundanent al notions of due process. Under Payne, in sonme specific
circunst ances, evidence can be so unduly prejudicial that its
introduction in either phase viol ates the due process cl ause of the
Fourteenth Amendnent. M. Sexton suggests that under Florida | aw,
as wel |, such prejudicial evidence as this also violates Article I,
Section 9 of the Florida Constitution.

The testinmony which related to the death of the baby, Skipper
Lee Good, was not authorized by statute and was so unduly
prejudicial that it violated M. Sexton's due process rights. M.
Sexton was on trial for the death of Joel Good, not Skipper Good.
Yet, a significant amount of the testinony elicited as victim

i npact evidence in the penalty phase of the trial dealt with the
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factors about the child, the effects of the child s death on the
surviving fam |y, and supposition as to the effects that the death
had on Joel Good. Not a single bit of the testinony about the baby
had anything to do with show ng the uni queness of Joel Good. The
victiminpact evidence which related to the death of the baby was
sinply not relevant under Section 921.141(7), Florida Statute
(1997). Under this Court's decision in Wndom victiminpact
evi dence nust be relevant and this was clearly not. As such, it
shoul d not have been admtted at all.

Not only was the evidence i nadm ssible on rel evancy grounds,
it was also inadm ssible because the prejudicial inpact of the
testinmony far outwei ghed any probative val ue and the prejudicial
i npact infected the fundanental fairness of the entire sentencing
proceeding. The testinony relating to the death of the baby was
extrenely prejudicial. The death of a child is especially poignant.
The images of the baby painted by Ms. Boron would have noved a
stone to tears. It would be inpossible to renove the horrifying
i mge of Joel Good cradling his infant sonin his arns, both bodies
deconposed, as they are carried in a body bag back to Chio to be
buried fromthe mnds of the jury. The harm speaks for itself.

A conparison between the first trial in this case and the
instant trial also illustrates the prejudicial inpact of this
evidence. Inthe first trial the penalty phase contained no victim
i npact evidence and no nental health testinony. The guilt phase
contai ned the volum nous testinony which this Court found to be

reversible error. The first jury's reconmendation in penalty phase
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was 7-5. In contrast this case contained | ess i nproper evidence in
the guilt phase. In penalty phase extensive nental health testinony
was presented. And, nost strikingly, the second trial contained
the victim inpact evidence. The assunption would be that the
instant jury recommendation would not have not been nore severe
than in the first trial, given a nore extensive penalty phase.
However, the recomendation for death was 8-4. The reasonabl e
concl usi on which nust be reached is that the testinony of Ms.
Boron and M. Barrick had an overwhel m ng i npact on the jury.
This conclusion is also supported by counsel's uncontested
observation of the jury after the testinony of Ms Boron.
According to counsel, two jurors cried as Ms. Boron wept on the
stand and a coupl e of the other jurors appeared about to cry at the
end of her testinony. There can be little dispute as to the
effects of this testinony on the jury and the inproper inpact it
had on their recomendation. In this case the victim inpact
evi dence, coupled with the evidence about the baby's death that was

elicited in guilt phase, served to infect the entire proceedings.

The conviction and sentence in this case, because of this
i nfl ammatory evi dence, cannot be supported by either the state or
federal constitutions. As a result of the introduction of this
testinony before the jury, reversible error occurred. M. Sexton
isentitled to anewtrial or at mninum a new penalty phase free

fromthis type of testinony.
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2. RECONSI DERATI ON OF THE ALLON NG OF VI CTIM | MPACT EVI DENCE

Al though this Court has ruled that the statute permtting
victiminpact testinony is constitutional, M. Sexton respectfully
invites this Court to reconsider this issue.

As this <case illustrates, victim inpact evidence 1is
devast ati ng. Its adm ssion is risky and potentially dangerous.
Wt hout the safeguards of videotaping there is no way to adequately
judge the enotional toll this evidence takes on the jury. |t
appears to be a fairy tale second in magnitude to only the
Brother's Gimmto believe that the jury can disregard this type of
evi dence. If it is to play no role in their sentencing
recommendation, thenits adm ttance serves no purpose other than to
i nfl ame.

It seens that while the statute appears constitutional onits
face, in reality, the application of Section 921.141(7), Florida
Statutes (1997) is violative of other constitutional provisions
that were not fully addressed by either the U S. Supreme Court or
by this Court. M. Sexton respectfully requests that this Court
reconsider this inportant issue.

3. VI DEOTAPI NG OF THE VI CTI M | MPACT EVI DENCE

During pretrial hearings, the defense requested fromthe court
perm ssion to have the victim inpact evidence videotaped. The
court initially granted this notion. At a later date, the court
reversed its ruling and refused to permt the evidence to be

vi deot aped.
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This Court has long recognized that capital cases present
conpel ling circunstances for additional safeguards due to the
unique nature of the punishnent being inposed and the
irrevocability of an execution. Constitutional requirenents are
hei ghtened in capital cases. This Court has even charged itself
with the duty of conducting specialized review of capital cases,

proportionality review See, Tillman v. State, 591 So. 2d 167

(Fla. 1991). And now, capital cases can contain a type of evidence
unique to them alone -- victim inpact evidence. The uni que
features of this type of evidence require special safeguards to
ensure constitutionally sound appell ate review of death sentences
where this evidence is presented.

In no other cases do juries hear testinony fromthe famly
menbers of the victim That this testinony is heart-rending
enotional, and al nost unbear abl y poi gnant is an understatenent. In
permtting this testinmony the trial court nust walk a fine line
between the adm ssion of the testinony and the defendant's
constitutional rights to a fair trial. Most often, it is the
searing enotional aspects of this testinony which will giveriseto
| egal chall enges. The unique and terrifying aspects of capita
cases warrant the requirenent, that when requested by a defendant
who faces execution, the presentation of this evidence be
vi deot aped.

Counsel can locate no Florida cases which authorize this
practice. More inportantly, neither could counsel find any cases

whi ch woul d prohibit the use of video taping. The use of video
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taping is not foreign tothe crimnal justice systemand is used in
order to provide better tools for trial courts in sone instances.
For exanple, Florida Rul e of Crim nal Procedure 3.220(h)(4) (1998),
requires that the depositions of children under the age of sixteen
be vi deotaped unless otherwi se ordered by the court. Under the
comments to the Rule, videotaping is intended to permt the trial
court to control the intimdation of sensitive w tnesses.

The introduction of video tapes into evidence at trial is an
often used tool of the prosecution. The State is routinely
permtted to introduce video tapes of crinme scenes and vi deo tapes
of the statenents of crimnal defendants under the theory that the
jury is better aided by such evidence than just from still
phot ographs or recordings. Oten the video-taped confessions of
crimnal defendants are admtted so the jury can see the deneanor
of the defendant, the State then often arguing that the defendant's
denmeanor at the tinme he confessed is a critical feature of the case
as well.

If the old adage that a picture is worth a thousand words (the
nodern corollary nmust be "and even nore if the picture noves") at
the trial level, then it nmust be even worth nore at the appellate
level. It sinply stands to reason that the cold, typed page of a
record cannot convey the enotional aspects of victim inpact
evi dence nor can witten pages denonstrate the devastating inpact
that the deneanor of these witnesses has on the jury as they speak

of their deceased | oved ones.
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A conpl ete appellate record is necessary for all concerned to
fulfill their responsibilities in the crimnal justice system It
is necessary for the appellant and the appellee in order to present
their clains for relief. A conplete appellate record is necessary
for this Court to carry out its constitutionally proscribed duties
of reviewin capital cases. M. Sexton believes that in order to
adequately review a claimthat the enotional inpact on the jury by
the victiminpact evidence deprived a defendant of a fair trial,
this Court nust be able to reviewthe deneanor of the w tnesses and
that of the jury as it heard the evidence. Videotaped testinony is
vital if this Court is to be able to perform the type of
scrutinized review a capital case requires. Unless this Court can
see and hear just what the sentencing jury saw and heard it cannot
adequat el y det er m ne whet her t he penalty phase was constitutionally
infirm

In this case a request for videotaping was nade and ultimately
denied. This was error. M. Sexton asks this Court to require the
vi deotaping of victim inpact evidence when such a procedure is

requested by either party.

| SSUE |V
THE SENTENCE OF DEATH IS
DI SPROPORTI ONATE BECAUSE THI S | S NOT
THE MOST AGGRAVATED AND LEAST
M Tl GATED OF CASES.
Under Florida |law the death penalty is reserved for only the

nmost aggravated and | east mtigated homcides. State v. D xon, 283

So. 2d 1, 7 (Fla. 1973); Songer v. State, 544 So. 2d 1010, 1011
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(Fla. 1988); Kranmer v. State 619 So. 2d 274, 278 (Fla. 1993). The

Ei ght h and Fourteenth Anendnents to the United States Constitution
require that <capital punishnent be inposed fairly and wth

reasonabl e consi stency, or not at all. Eddings v. Gkl ahoma, 455 U

S. 104 (1982). The independent review that this Court conducts in
capital cases is crucial to ensure that the death penalty is not

i nposed arbitrarily or irrationally. Parker v. Dugger, 498 U. S

308 (1991). This reviewrequires an individualized determ nation
of the appropriate sentence on the basis of the character of the
def endant and the circunstances of the offense. 1d.

To neet these constitutional requirenents, this Court conducts
proportionality review of every death sentence to prevent the
inmposition of cruel and wunusual punishnment, which is also
prohibited by Article I, Sections 9 and 17 of the Florida

Consti tution. Kraner, 619 So. 2d at 277; Tillman v, State, 591

So. 2d 167, 169 (Fla. 1991). "A high degree of certainty in
procedural fairness as well as substantive proportionality nust be
maintained in order to insure that the death penalty is

adm ni stered evenhandedly." FEitzpatrick v. State, 527 So. 2d 809,

811 (Fla. 1988). Because death is a uniquely irrevocable penalty,
death sentences require nore intensive judicial scrutiny than
| esser penalties. Tillman, 591 So. 2d at 169. "While the
exi stence and nunber of aggravating or mtigating factors do not in
t henmsel ves prohibit or require a finding that death 1is

nonproportional ,"” this Court " is required to weigh the nature and
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quality of those factors as conpared with other simlar reported
deat h appeals.” Kraner, 610 So. 2d at 277.
Proportionality review is not sinply a tallying of the

aggravating and mtigating circunstances. Porter v. State, 564 So.

2d 1060, 1064 (Fla. 1990). It is a two prong analysis -- the crine
being analyzed nmust fall in to tw categories -- (1) the nost

aggravated and (2) the least mtigated of mnurders. Al neida v.

State, 24 Fla. L. Wekly S336 (Fla. July 8, 1999).

This case is certainly not anong the nobst aggravated mnurder
cases in Florida. Wile the trial court found three aggravating
factors -- prior violent felony, cold-calculated-preneditated
(CCP), and nmurder to avoid arrest or detection, there was also
substantial mtigation.

Al t hough three aggravators were found and t hese are ones whi ch
are at times given great weight, they were not of such a weight
that no anmount of mtigation could overcone them One aggravator,
the prior violent felony conviction, was appropriately givenlittle
weight by the trial judge. This aggravator stemmed from a
conviction in 1965 for arned robbery. Gven the age of the prior
conviction and the little weight afforded to it by the trial court,
this is essentially becones a two aggravator case -- CCP and a
hom cide commtted to avoid arrest or detection

The CCP aggravator in this case is closely linked to the
statutory mtigator regarding M. Sexton's nental heal t h.
According to the defense testinony, a significant feature of

Appellant's nmental illness was his inability to plan or
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preneditate; instead, M. Sexton would obsess. As such, in this
case this aggravator should not be considered as severe when
conpared to those cases where a nurder is neticul ously planned and

carried out. See, Larzelere v. State, 676 So. 2d 394 (Fla. 1996)

(def endant spent six years leading up to the hom ci de obtaining
Iife insurance policies on her husband and doubl ed t he val ue on the
policies six nonths before the nurder).

In mtigation, the court found that statutory nental health
mtigator was established and assigned it great weight. A list of
six other mtigating factors were found and sone weight was
assigned to each of those. Mental mtigation has been given
significant wei ght by this Court when determining the

appropri ateness of a death sentence. For exanple, in DeAngelo v.

State, 616 So. 2d 440 (Fla. 1993), the trial court failed to find
the statutory mental mtigators, but found that DeAngel o suffered
fromnmental health disorders. This Court reversed, finding that
t he one aggravat or of CCP was outwei ghed by the mtigation and t hat
a death sentence was di sproportionate.

When conparing this case to others with simlar aggravators,
it is clear that this was not one of the nost aggravated hom ci des,
thus a death sentence is not warranted. For exanple, in Cave v.
State, 24 Fla. L.Wekly S18 (Fla. 1998), the evidence established
the presence of four aggravating circunstances, one statutory
mtigator, and several additional mtigating factors. In Cave, the
vi cti mwas abducted froma conveni ence store during a robbery, was

driven to a renote | ocation, then stabbed and shot in the back of
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t he head execution-style. The court found the aggravating factors
of CCP, HAC, witness elimnation, and that the nurder was comm tted
while in flight from a robbery and ki dnapping. The statutory
mtigator was no significant prior crimnal history, and eight
other factors were assigned sone weight. M. Sexton's crime in
this case is not nearly as aggravated and far nore mtigated than
that of Cave. This Court has always wei ghed heavily the nenta
health mtigators. To sentence M. Sexton to death would be
di sproporti onate when conpared to the far worse crinmes commtted by
Cave.

In Henyard v. State, 689 So. 2d 239 (Fla. 1996), the defendant

shot and killed two children and raped and shot their nother. The
jury recomrended death by a vote of 12-0. The trial court found
four aggravators: prior conviction of a violent felony, nurder
commtted in the course of a felony, nmurder conmtted for pecuniary
gain, and HAC. The nental mtigators were found, afforded little
wei ght, and age was a statutory mtigator. Five nonstatutory
mtigators were found. This Court upheld the death sentence. Wen
conpared to Henyard, a death sentence is disproportionate in this
i nstance.

Again, in Hldwnv. State, 24 Fla. L. Wekly S243 (Fla. June

4, 1999), this Court found a death sentence to be proportionate in
a case far nore aggravated and less mtigated than this one. In
Hldwin there were four aggravators -- nurder for pecuniary gain,
HAC, prior conviction of violent felonies, under sentence of

i nprisonnment at tinme of nmurder: two statutory mtigators given sone
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weight -- nental disturbance and inability to appreciate the
crimnality of his action; and five non-statutory mtigators. The
victimhad been strangled to death for a small anount of noney and
the death was referred to as a sensel ess and needl ess nurder by the
trial court. Hldwn had no evidence of brain damage and no
psychol ogi cal testing was done. |In this case psychol ogical testing
was done and reveal ed extensive brain dysfunction on the part of
M. Sexton.

This case is nore simlar to that of Boyett v. State, 688 So.

2d 398 (Fla. 1996). Boyett involved two aggravators -- CCP and in
comm ssion of a burglary. The defendant's age, significant
enoti onal probl ens, and vari ous other non-statutory mtigators were
considered. The trial court overrode a life recomendation from
the jury and i nposed a death sentence. This Court overturned that
sentence in favor of life in prison. Although M. Sexton is not
young, he had simlar other mtigation. Nei t her was the
recomendation for death in this case overwhel m ng, being 8-4 as
opposed to an 11 or 12 vote for death.

The trial court al so addressed the questi on of proportionality
between the death sentence M. Sexton received and the 25 year
sentence that WIlie Sexton received. In the trial court's
opi nion, a death sentence was warranted because M. Sexton was the
mai n instigator of the nurder and Wllie was nentally deficient.

In Puccio v. State, 701 So. 2d 858, 860 (Fla. 1997), this

court set out the standard for reviewng a defendant's death

sent ence when co-perpetrators were sentenced to | esser puni shnents:
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A trial court's determ nation concerning the
relative cul pability of the co-perpetrators in
a first-degree nurder case is a finding of

fact and wll be sustained on review if
supported by the evidence. See qgenerally,
Scot t V. Dugger 604 So. 2d 465

(Fla.1992)(relying on the factual statenents

of the trial judge concerning the relative

culpability of the co-perpetrators). Qur

review of the present record, however, shows

that the trial court's determnation is not

supported by conpetent substantial evidence.
By examning the facts the case, this Court concluded "that the
trial court's determ nation that Puccio was nore cul pabl e than the
others is not supported by conpetent substantial evidences in the
record. . . ." Puccio, 701 So. 2d at 863.

M . Sexton recognizes this Court's opinions that have approved

a harsher sentence for defendant than a co-def endant recei ves where

the defendant has a larger role in the homcide. See, Henyard v.
State, 689 So. 2d 239 (Fla. 1996) (co-defendant not eligible for
the death penalty due to his age despite conviction for sane

offenses, a triple homcide); Larzelere v. State, 676 So. 2d at

394, (the defendant planned the nurder in a cold and cal cul ated
manner, she instigated and masterm nded and was the dom nant force
in the planni ng and execution of the nmurder and was present when it

occurred); Craig v. State, 510 So. 2d 857 (Fla. 1987), cert denied,

383 U S. 1020 (1988) (a double hom cide where the defendant was
the actual killer in one murder and the dom nant force behind the

second nurder); Smth v. State, 365 So. 2d 704 (Fla. 1978)

(def endant who recei ved deat h had nuch greater participationinthe
murder by originating the idea and directing co-defendant to kill).
However, the trial court's justification of a nore severe penalty
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for M. Sexton than WIllie is incorrect under the facts of this
case.

According to the testinony presented at penalty phase, M.
Sexton was not a high functioning individual. He functioned at a
low-normal intelligence |evel. M. Sexton had an inability to
appreciate the enotional significance of reality. He exhi bited
many bizarre thought processes. M. Sexton suffered clinically
denonstrabl e brain dysfunction. This was not a situation where a
significantly nore capable person was exercising control over
another individual with limted abilities. WIIlie and M. Sexton
were not markedly different in their ability to function
appropriately.

Wllie, admttedly the actual killer, received a sentence of
25 years in prison. M. Sexton received a death sentence.
Al though M. Sexton did exert influence over Wllie, it was al so
testified that anyone could influence him and Pixie was also
urging Wllie to kill Joel. It is entirely likely that Pixie was
al so an equally strong force behind this hom cide. She, however,
was not charged in this offense by virtue of a plea bargain she
entered intowith the State. |In exchange for her testinony agai nst
her father, she was not charged in this case and was allowed to
pl ead to mansl aughter in the death of her child. At the tinme of
this retrial, she had already been released fromprison. Alife
sentence in this case would still punish M. Sexton far nore
severely than weither WIllie or Pixie, yet would not be

di sproportionate.
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Wil e no two cases are ever identical, this case is not one of
the nost aggravated and |least mtigated nurders, and it is not
deserving of the death penalty. The totality of the circunstances

in this case warrant a sentence of life inprisonnment.
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| SSUE V

THE PROVISION OF FLORIDA'S DEATH
PENALTY STATUTE WH CH ALLOANS A DEATH
RECOMVENDATI ON TO BE RETURNED BY A
BARE MAJORITY VOIE VIOLATES THE
SI XTH, El GHTH, AND  FOURTEENTH
AMENDMENTS TO THE UNTED STATES
CONSTI TUTI ON.

The United States Suprene court has repeatedly recogni zed t hat
t he Ei ghth and Fourteenth Arendnents require a hei ght ened degree of

reliability when a death sentence is i nposed. Lockett v. Chio, 438

U S. 586, 604 (1978); see also, Caldwell v. M ssissippi, 472 U S
320, 329-30 (1985); Zant v. Stephens, 462 U. S. 862, 884-85 (1983).

The jury's recomendation of life or death is a crucial elenment in

t he sentenci ng process and nust be given great weight. Gossnman v.

State, 525 So. 2d 833, 839 n.1, 845 (Fla. 1988). Wuen a penalty
jury reasonably chooses not to recommend a death sentence, it
anounts to an acquittal of the death penalty wi thin the neaning of

the state's double jeopardy clause. Wight v. State, 586 So. 2d

1024, 1032 (Fla. 1991) In the overwhelmng majority of capita
cases inflorida, thejury's recomendati on determ nes the sentence

ultimately inposed. See Sochor v. Florida, 504 U S. 527 (1992)

(Stevens, J., joined by Blackmun, J., concurring in part and
dissenting in part). To the extent that Florida' s death penalty
schene allows a death recommendation to be returned by a bare
majority vote of the jury, it violates the Sixth, Eighth, and
Fourteenth Amendnents to the United States Constitution.

M . Sexton recognizes that this court has previously rejected

argunents chall enging the inposition of death sentences based on
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bare majority jury recomendati ons. See, Jones v. State, 569 So.

2d 1234, 1238 (Fla. 1990); Brown v. State, 565 So. 2d 304, 308

(Fla. 1990). \Whether the Sixth, Ei ghth, or Fourteenth Amendnents
require jury unanimty (or at |least a substantial najority) inthis
state's death penalty proceedings is ripe for re-evaluation now,
however, because it has beconme clear that a Florida penalty jury's
role is not nerely advisory. Under Florida' s capital sentencing
schene, the penalty phase jury is recognized as the co-sentencer.

Johnson v. Singletary, 612 So. 2d 575 (Fla. 1993). "If the jury's

recommendati on, upon which the judge nust rely, results from an
unconstitutional procedure, then the entire sentencing process

necessarily is tainted by that procedure.” R ley v. Wiinwight,

517 So. 2d 656,657 (Fla. 1987)
In Wllianms v. Florida, 399 U S. 78 (1970), the Court held

that a statute providing for a jury of fewer than twelve in non-

capital cases does not violate the Si xth and Fourteenth Anendments.

The Court noted that no state provided for fewer than twelve jurors
in capital cases, "a fact that suggests inplicit recognition of the
value of the larger body as a neans of legitinmating society's
decision to i npose the death penalty.” 399 U S. at 103. Two years
later, in Johnson v. lLouisiana, 406 U S. 654 (1972), the Court

concluded that a Louisiana statute which allowed a substantia
majority (nine to three) verdict in non-capital cases did not
violate the due process clause for failure to satisfy the

reasonabl e doubt standard. Justice Bl acknun noted, however, that
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a seven to five standard, or |less than 75% woul d cause hi m great
difficulty. 406 U S. at 366 (Blacknmun, J., concurring).

Florida's sentencing schenme further violates constitutional
guar ant ees because of its failure to require unanimty or even a
substantial majority in order to find that a particul ar aggravati ng
ci rcunstance exists, or that any aggravating circunstance exists.
Under the |aw of this state, aggravating circunstances
substantively define those capital felonies for which the death

penalty may be i nposed. Vaught v. State, 410 So. 2d 147, 149 (Fl a.

1982); State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973) An aggravating

factor "nmust be proven beyond a reasonable doubt before being
considered by judge or jury." 283 So. 2d at 9. A death sentence
is not legally permssible where the State has not proved beyond a

reasonabl e doubt at | east one aggravator. Thonpson v. State, 565

So. 2d 1311, 1318 (Fla. 1990) Accordi ngly, aggravating
ci rcunstances function as essential elenents, in the absence of
whi ch a death recomendati on cannot |awfully be nade.

Because neither unanimty nor a substantial majority is
required to find an aggravati ng circunstance or recommend t he death
penalty, the Florida procedure allows a death recommendati on even
if five of the twelve jurors find that no aggravating factors were
proved beyond a reasonabl e doubt, as | ong as the other seven jurors
find one or nore aggravators and conclude that these were not
out wei ghed by the mtigating factors. The seven jurors voting for
death could each find a different aggravating factor, while five

found no aggravators at all, as long as each of the seven
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determned that his or her aggravator was not outweighed by
mtigators. Thus, a death recommendati on woul d be possi bl e under
Florida' s procedure even if each aggravator was rejected by el even
out of the twelve jurors.

When the State convinces only a bare majority of jurors that
death is the appropriate sentence, a sole juror could effectively
make the difference between whether the defendant |ives of dies.
Such a result makes Florida's death penalty schene arbitrary and

capricious, in violation of Furman v. Georgia, 428 U S 238

(1972). Because M. Sexton's death sentence was based on an 8 to
4 death recommendation, this Court should find the requirenment for
only a bare majority verdict unconstitutional, vacate the death

sentence, and remand for the inposition of a |life sentence.
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CONCLUSI ON

Based upon t he foregoi ng argunents and authorities, M. Sexton
is entitled to the reversal of his conviction and to have his case

remanded to the trial court for retrial.
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