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PRELI M NARY STATEMENT

Petitioner wll be responding to Issues I,II,Ill, and IV as
set forth in the Initial Brief and Answer Brief. Petitioner wll
rely upon the argunents and citations of authority as presented in

the Initial Brief for |Issue V.



ARGUMENT

| SSUE |

THE TRI AL COURT ERRED I N ADM TTI NG
| NTO EVI DENCE TESTI MONY RELATI NG TO
THE DEATH OF THE | NFANT, SKI PPER LEE
GOOD, WHERE THE ADM SSION OF THI S
EVI DENCE WAS NOT' RELEVANT AND THE
PREJUDI Cl AL | MPACT FAR QOUTWEI GHED
THE PROBATI VE VALUE.

The Attorney General is correct that the record does not
refl ect a contenporaneous objection by defense counsel to the
adm ssion of the extensive testinony detailing the death of Ski pper
Lee Good. A pre-trial notion in limne was filed by the defense
whi ch sought clarification of this Court's prior opinion relating
to the dissimlar fact evidence and it was argued to the tria
court that details of the death of the child should not be
adm tt ed. The trial court did not issue a ruling as to this
specific area. The record does denonstrate that the trial court was
apprised, pre-trial, of defense counsel's objections and the tri al
court was afforded an opportunity to consider the issue.

Even absent an objection during the trial, M. Sexton is not
procedurally barred from asserting the error of the adm ssion of
this evidence under the doctrine of fundamental error. See, Sec.
924.051, Fla. Stat. (1997). This Court has defined fundanenta
error as:

"error which goes to the foundation of the

Case or goes to the nerits of the cause of
action." Sanford v. Rubin, 237 So. 2d 134,

137 (Fla. 1970).... "[F]lor an error to be
so fundanental that it can be raised for the
first time on appeal,, the error nust be basic

to the judicial decision under review and
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equi valent to a denial of due process.”

State v. Johnson, 616 So. 2d 1, 3 (Fla. 1993). Fundanmental error
permts this Court to review unobjected to error and permts M.

Sexton toraise it for the first tinme on appeal. State v. Johnson,

616 So. 2d 1,3 (Fla. 1993).

Constitutional error is subject to the harm ess error review
under the standard established by the United States Suprene Court
in Chapman v. California, 386 U S 18 (1967), which this Court

adopted and explained in State v. DiGuilio, 491 So. 2d 1129 (Fl a.

1986) This standard places the burden on the State, as the
beneficiary of the error, to denonstrate beyond a reasonabl e doubt
that the error did not contribute to the conviction or affect the
jury's verdict. Chapnman, at 23-24; DQiilio, at 1135. As argued
bel ow, the state cannot neet this burden.

The State conplains that the claimin this case is neritless
or harmess. The State's theory is that the evidence relating to
the death of the baby was rel evant to show M. Sexton's notivation
to nmurder Joel Good in order to prevent himfromdivulging this
death to his grandparents. This mght well be true if Joel's
desire to return to Chio canme about after the death of the baby.
However, the record is clear that Joel desired to |l eave the famly
before the death of baby, the reasons of which are specul ative.
Both Pixie (Vol.7, T574-575) and Wllie (Vol. VI, T426-7) testified
that Joel tal ked about getting away fromthe famly and returning
to Ohio while they were staying in New Port R chey, well before the

baby died. At that point M. Sexton, according to the testinony of



those two witnesses, was afraid that if Joel returned, the famly
woul d be caught. The death of the baby did not cause Joel to
suddenly want to |leave. Nor did the testinony of Pixie indicate
that M. Sexton was afraid that he would be inplicated in the death
of the child- M. Sexton did not want to be found on the outstand-
ing charges that he believed existed relating to child abuse in
Ohio, the very reason for the flight. The State had the opportu-
nity to present evidence to support their theory of the case
W thout resorting to the wenching testinony about the death of an
eight-nonth old infant at the hands of his nother which inpliedly
occurred at the direction of his grandfather, to establish that M.
Sexton did not want Joel to return and divul ge the whereabouts of
the famly.

Even if this Court holds that the jury could be inforned about
t he death of child as an additional notivation for Joel's desire to
return to Chio, the State should not be permtted to overtly inply
to the jury that M. Sexton was guilty of killing the child as
well. It would be possible to sinply informthe jury that while at
the canp the child died and Joel continued to wish to return to
Chi o. Any suggestion or testinmony that M. Sexton had crimna
responsibility for the death of the child was unnecessarily
prej udici al . What ever marginal relevance mght have been
contributed by this testinony was far outwei ghed by t he prejudici al
inpact it would have on the jury.

Al t hough all evidence of crimnal conduct is prejudicial, as

the State is fond of pointing out, the sheer weight of the



prejudicial inmpact can clearly outweigh it's probative value
resulting in error if the questioned evidence is admtted. M .
Sexton has not argued, as the State suggests, that the appropriate
determ native standard is necessity as opposed to relevancy. M.
Sexton's positionis that the testinony in the retrial was of even
| ess relevance in establishing a notive for M. Sexton to have
ordered WIllie to kill Joel instead of Pixie because Wllie
testified thistime that it was his father, not Pixie, that ordered
him to put Joel to sleep. In the first trial there was no
testinmony that established the content of conversations between
WIllie and M. Sexton regarding Joel.

There can be no question that to suggest that M. Sexton
ordered the death of his grandchild was not highly inflamuatory.
Even wi t hout photos depicting the dead child, the sheer inpact on
a jury that heard testinony that a grandfather would require his
child to kill her own child, his grandchild, is as graphic and
damaging as the testinony and photos that this Court ruled

inadm ssible in Steverson v. State, 695 So. 2d 687 (Fla. 1997).

The State relies upon the cases of Heiney v. State, 447 So. 2d

210 (1984) and Fotopoulos v. State, 608 So. 2d 784 (1992) to

support the position that the evidence of the death of the infant
was relevant to show notive or context. These cases are distin-
gui shabl e.

In Heiney the collateral crine of aggravated battery had
happened the day before the hom cide and was the direct cause for

the defendant's flight. H's desire to avoid apprehension for the



battery (and what he thought would be murder charges) was the
reason that he immediately commtted a robbery and nurder in
Florida. In this case, the primary notivation for the nurder of
Joel Good was not because of the death of the baby- it was to avoid
detection so M. Sexton and other famly nenbers would not be
arrests for the child abuse charges in Chio and so the children
woul d not be taken from M. and Ms. Sexton.

Fot opoul 0s was not, as the State suggests, a case which

focused on the adm ssion of collateral evidence, but instead
addressed the i ssue of whether or not a notion for severance should
have been granted. The only reference to the coll ateral evidence
in the opinion is the cooment that even if severed, the evidence
woul d have been adm ssible and then cites the Heiney opinion and
several other cases.

Li kewi se, Whurnous v. State, 644 So. 2d 1000 (1994), was a

case in which the evidence of the six other hom cides was adm tted
to establish a pattern and simlarities anong the hom cides and to
rebut the defendant's claim of self-defense and level of intent.
There was no need to establish a pattern or to rebut a defense that
the State argued as reasons for adm ssibility in this case.
Despite the State assertions to the contrary, the evidence of
the death of the infant was not inseparable to the nmurder of Joel
Good nor was it necessary to establish the State's theory as to the
notive or context behind the nurder of Joel Good. |If the evidence
relating to the death of the baby were conpletely excluded or if

the jury was just told that followi ng the death of the child Joe



continued to speak of leaving the famly wthout the overt
assertions that M. Sexton ordered the child s death, the State
could still introduce evidence to establish the famly's flight
fromOGChio and the reasons behind it, Joel's desire to returnto his
famly, WIllie's testinony regarding his conversations with M.
Sexton, and M. Sexton's role in the crime as testified to by the
State witnesses. The only inpedinent the State would suffer if the
evidence relating to the death of the infant were to be excl uded
woul d be the loss of an opportunity to present M. Sexton as a
child-killer or sonmeone responsible for two hom cides. On the
ot her hand, M. Sexton stands to gain an opportunity for a fair
trial if the evidence were to be excluded or m nim zed.

The State' s presentati on was excessi ve and t he probative val ue
of the evidence of the infant's death outweighed the probative
val ue of such testinony. Fundanental principals of due process
including the right to a fair trial were thwarted by the adm ssion

of this evidence. Thus, a new trial should be ordered.

| SSUE |1
THE TRI AL COURT ERRED I N FAILING TO
ADEQUATELY ADDRESS APPELLANT' S RE-
QUEST FOR NEW COUNSEL WHERE APPEL-
LANT RAI SED QUESTI ONS REGARDI NG THE
EFFECTI VENESS OF COUNSEL' S REPRESEN-
TATI ON.
M. Sexton's letter tothe trial court inforned the court that
he had consulted a different attorney about his case and the
decisions that his current | awers were making. M. Sexton stated

that this attorney had offered the opinion that his | awers nmust be



I nexperienced. M. Sexton advised the court he did not feel his
| awers were handling his case properly. These assertions were

nore than enough to trigger an inquiry under Nelson v. State, 274

So. 2d 256 (Fla. 4th DCA 1973). The State asserts that no such
i nquiry was necessary and cites several cases in support of this
position. A closer exam nation of those cases reveals that they do
not support the State's contention and are distinguishable from
this case.

In Gudinas v. State, 693 So. 2d 953 (Fla. 1997), the opinion

states that after the defendant conpl ai ned about his attorney the
trial court went to "great |lengths" to determ ne the nature of the
conplaint. The opinion also notes that the trial court in Qudinas

conplied with the dictates of both Hardwick v. State, 521 So. 2d

1071 (Fla. 1988) and Nelson. The opinion states that CGudinas had
a full opportunity to explain the problens to the trial court and
that no specific clai mof inconpetence was ever made. The issue in
@Qudi nas was not the sufficiency of the inquiry as in the case at
bar, but instead, whether or not the trial court nade the correct
deci sion after conducting a thorough inquiry. This record does not
reflect that M. Sexton had a full and fair opportunity to explain
the difficulties or that the trial court went to "great | engths" to
determne the nature of the conplaints. The record does not
reflect the trial court went to any lengths at all.

Li kewise, in Howell v. State, 707 So. 2d 674 (Fla. 1998), the

specific conplaints about counsel were extensively aired over

several hearings and even through notions filed by the State



Def ense counsel had responded to the all egations of both the State
and Howell. The record in this case does not support a position
that the trial court conducted any type of extensive hearing about
M. Sexton's allegations of inconpetence, nor was inquiry made of
def ense counsel

The factual situation of Branch v. State, 685 So. 2d 1250

(Fla. 1996) differs conpletely fromthe facts in this case. Branch
did not have court-appointed counsel, his attorney was privately
retai ned. Branch found no Nel son inquiry was required for retained
counsel . Nei ther did Branch want to discharge his attorney, he
made only general conplaints, and no all egati on of i nconpetence on
the part of his attorney.

In Jimnez v. State, 703 So. 2d 437 (Fla. 1997), the attorney

that the defendant sought to di scharge was second-chair counsel
This Court ruled that no Nelson inquiry was required in regard to
second-chair counsel because there was no entitlenent to second-
chair. Again, there were no assertions of inconpetence and neither
trial counsel nor the defendant would respond to the trial court's
specific request for an explanation of the problem

None of the cases relied upon by the State support the deni al
of a Nelsoninquiry in this case. Because the conplaints that M.
Sexton wote of constitute a clai mof inconpetence the requirenents
of Nelson were triggered and it was incunbent upon the trial court
to conduct a thorough Nelson inquiry. The failure to conduct this

hearing is reversible error requiring a new trial.



ISSUE 111

THE TRI AL COURT ERRED I N THE ADM S-
SION OF VICTI M | MPACT EVI DENCE

The State asserts that Appellant is procedurally barred from
raising this Issue due to a |ack of objection. The State does
concede that defense counsel objected during the course of the
testimony of Teresa Boron, but then states that counsel was only
objecting to the crying of the witness and two nenbers of the jury.
(State's Brief at p.41) This positionis conpletely unsupported by
the record. The text of the objection is as follows:

MR. FRASER: Judge, on behalf of M. Sex-
ton, I nove for mstrial. The w tness was
weepi ng during her testinony. By ny count, we
have two jurors, two wonen on the far end of
jury box who were crying during her testinony.
A couple of the other jurors appear ready to
cry if they aren't already.

| understand the [|aw. | understand the
Court's position. | understand victiminpact.
This is preposterous. This man cannot get a
fair trial in a penalty phase with this kind
of evidence. |It's absolutely irrelevant.

THE COURT: Well --
MR. FRASER  She al so nentioned the forner
trial, and to sone extent | have to accept the
bl ame for not catching that when | read it;
but, Judge, there is not way this nman can get
a nmeani ngful penalty phase with this kind of
evi dence.
(Vol . XI'l,R895). This exchange concl usively denonstrates that the
obj ection was not just to the crying of the witness and the jurors,
but obviously included what (the evidence) had made themreact so
enotionally. The objection is sufficient to preserve this issue

for appellate review by this Court.
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The cases cited by the State in support of their position that
the evidence in this case was appropriate are di stinguishable. 1In
none of the cases cited in the Answer Brief did the evidence reach
the level of intolerability presented in this case. For exanpl e,

in More v. State, 701 So.2d 545 (1997), the testinony presented

during in the penalty phase related specifically to the victim
that he was kind-hearted, |oved everyone. The testinony did not
relate to the inpact suffered by everyone else, nor did it deal
with the inpact that a second death had caused to the survivors.
The opinion al so does not state that the evidence was as enoti on-
ally overreaching, as is denonstrated in this case by the sobbing
jurors. The opinion indicates that the testinony was quite brief.

In Cole v. State, 701 So.2d 845 (Fla. 1997), the victi minpact

testinmony was limted to one statenent from the decedent's high
school teacher that the victi mwas a good student and was respected
at school for his athletic abilities and personality. 1In no way
does that conpare to the victiminpact evidence in this case.

The victiminpact in Davis v. State, 703 So. 2d 1055 (Fla

1997), related the inportance of the victimto his famly nenbers,
not the inportance of another nmurder victimto the deceased or the
inpact on the famly as a result of the other individual's death.

Not a single case cited by the State permts the introduction
of victiminpact evidence relating to a death other than the one
for which the defendant has been convicted of commtting and the
inpact that this other death had on the surviving famly. M.

Sexton is not, as the State suggests, seeking to rewite the facts

11



of what occurred. He is seeking to exclude highly prejudicia
testi nony about another crine and the inpact suffered fromit -- a
crinme he has never been charged with, |let al one convicted of.

The Initial Brief will be relied upon for points 2 and 3 of

this | ssue.

| SSUE |V

THE SENTENCE OF DEATH | S DI SPROPOR-
TI ONATE.

Proportionality reviewrequires a qualitative analysis of the
aggravating and mtigating factors in a case as conpared with those
in other cases, nmaking sure that the death penalty is reserved for
only those cases which are the nbst aggravated and | east mti gated.
Wiile sinply tallying the aggravating and mtigating factors i s not
appropriate, the existence or lack of these factors can be used in
the determ nation of whether a case fits the category of "nopst
aggravated and |least mtigated", thus answering the question of
whether this case qualifies for the inposition of the death
penal ty.

In utilizing a qualitative analysis, the application of the
aggravating circunstance of prior violent felony conviction present
inthis case nust be given slight consideration, as was done by the
trial court. This conviction arose over 20 years prior to the
instant charges and there were no intervening convictions.
Qualitatively, this single conviction hardly conpares with the
prior record of 71 prior convictions amassed by the defendant in

Rodriqguez v. State, 25 Fla. L. Wekly S89 (Fla. February 3, 2000).
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Despite the State's contentions to the contrary (State's
Brief,p.54), there was evidence that the brain damage suffered by
M. Sexton was a factor in this homcide and that it affected the
aggravating circunstance of CCP. According to Dr. Winer, the
brain injuries suffered by M. Sexton woul d cause hi mto obsess, he
could not |let sonmething go and would dwell on it inappropriately.
The State's primary evidence of CCP arose from M. Sexton's
continuing coments that Joel was a snitch. The idea that Joel was
a snitch and M. Sexton's continual preoccupation with that ideais
expl ained by the obsessive features of his nental illness. As
stated in the initial brief, there is no evidence of preneditated,
cal cul ated pl anning over a |long period of tine.

Those cases cited by the State in support of their position
that a death sentence is proportional are distinguishable fromthis

case. In Janes v. State, 695 So. 2d 1229,1239 (Fla. 1997), the

sentence of death was upheld in a case where there were two counts
of first-degree nurder, each case having the aggravating circum
stance of HAC in addition to the aggravating circunstances of a
cont enpor aneous felony conviction and a conviction for a prior
violent felony. Janmes had strangled and then raped an 8 year-old
child, then stabbed the child' s grandnother 21 tines and attenpted
to rape her as well. Janes also left another child who came upon
hi m whil e he was stabbing the grandnother tied up in a bathroom
The trial court in Janes rejected the "extrenme nental or
enotional disturbance” mtigating circunstance, but found sixteen

mtigating factors, including substantial inpairnment due to drugs

13



and al cohol abuse, and that there was noderate nmental or enotional
di st ur bance.

The instant case is obviously distinguishable from Janes on
it's face- there was only one homcide in this case. The sheer
brutality inflicted upon the victins in Janes is absent in this
case. The aggravators in Janes were supported by far nore
egregi ous facts.

Li kewi se, Fotopoulos v. State, 608 So. 2d 784 (Fla. 1992),

cert. denied, 508 U S. 924 (1993), is factually distinguishable

fromM . Sexton's case. Fotopoul os received two death sentences --
one for killing a man who had been bl ackmailing Fotopoul os; the
second for the nurder of a man whom Fot opoul os had hired to kil

his wfe. The first nurder was videotaped. The second nurder
i nvol ved Fot opoul os ordering his acconplice in the first nurder to
hire a hit man to kill his wife. During the attenpted nurder of
his wife, Fotopoulos killed the hit man to nmake the attenpted
murder | ook like a burglary. The instant case does not involve a
doubl e hom cide, nor was it orchestrated at the high level that

occurred i n Fotopoul os.

Appel l ant' s case contains nore mtigation than found i n Hodges

v. State, 595 So. 2d 929 (Fl a.1992), vacated on other grounds, 506

U S 803 (1992). Apparently, the mtigation in Hodges was only
t hat Hodges had cl ose fam |y rel ati onshi ps, enpl oynent history, and
some lack in his childhood and educational history. There is no
mention in Hodges of any type of nental mtigation, which was

present and found in this case; nor is there any nention of any

14



positive contributions Hodges nmade to others, which is al so present
in this case.

Appellant's case is nore simlar to that of Ray v. State, 25

Fla. L. Weekly 597 (Fla., Feb. 3, 2000). Ray also involves co-
defendants, Ray and Hall. Hall and Ray robbed a |Iiquor store and,
in the subsequent chase, Hall shot and killed a police officer

Ray participated in the gun battle, but did not fire the fata

shots. Hall received a life sentence. The jury recomended death
by a vote of 7 to 5. 1In sentencing Ray to death, the trial court
found three aggravating circunstances -- two of which were nerged
by this Court, |eaving the aggravating circunstance of nmurder of a
|aw enforcenent officer and murder in the <course of a
f el ony/ cont enpor aneous convi cti on. One statutory mtigator, no
significant prior crimnal history was established, along with five
non-statutory mtigating factors. This Court reversed, finding
that the sentence of death was disproportionate based upon the
| essor sentence received by a nore cul pabl e co-defendant and al so
because it was not anong the nost aggravated and | east mtigated of
hom ci des. M. Sexton's case, when the facts relating to the
hom ci de al one, are considered, does not neet the standard set
forth by this Court as the nost aggravated and | east mtigated of
cases. As in Ray, the aggravation is not overwhelmng and the
mtigation is substantial.

In Larkins v. State, 739 So. 2d 90 (Fla. 1999), this Court

reversed a death sentence based upon proportionality. This Court

found two aggravating circunstances -- previous conviction for a
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violent felony and pecuniary gain. Two nental mtigators were
found, along with eleven nonstatutory mtigating factors. In
reversing, this Court noted that the prior conviction had occurred
in 1972. Larkins' nental illness made it difficult for himto
control his behavior and caused him to be easily irritated by
events that would not bother others, and he suffered substanti al
menory inpairnment, and had poor inpulse control and | ow average
intelligence.

M. Sexton shares many of the sanme synptons of nental illness
which were present in Larkins. H's prior conviction is |Iikew se
frommany years previous. M. Sexton's case is conparable to this
case and shoul d be reversed as well. The sentence of death in this
case in disproportionate and nust be set aside in favor of a
sentence of lifein prisoninorder to conply with the requirenents

of due process.
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