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PRELIMINARY STATEMENT

The Petitioner, TESSANN SWARTZ, shall be referred to herein as
"cl ai mant”

The Respondents, MCDONALD S CORPORATI ON AND CORPORATE SYSTEMS,
shal|l be referred to herein as "E/C’ or by their separate nanes.

The Judge of Conpensation Clains shall be referred to herein as
the “JCC'.

References to the Record on Appeal shall be abbreviated by the
letter “V’ and foll owed by the applicable volune and page nunber.

Ref erences to the Appendi x attached hereto shall be referred to
by the letter “A” and followed by the applicable appendi x page
nunber. The Appendi x contains the Order of the JCC dated 6/30/97
and the OQpinion filed by the First District Court of Appeal on

11/ 12/ 98.

CERTIFICATE OF TYPE

This Brief is typed in Courier New, 12 pt
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STATEMENT OF THE CASE

On 9/19/96 and again on 2/12/97, claimnt, TESSANN SWARTZ,
filed a Petition for Benefits (“PFB’) seeking various indemity
(tenmporary disability) benefits and nedi cal benefits for injuries
sustained in an accident on 3/1/96 (V2-204-206, 208-210). On
4/ 23/ 97, a hearing on the aforenentioned PFB was held before the
Honorabl e JCC Joseph Murphy (Vi1i-1). At that hearing, claimnt
sought, inter alia, determnation of the conpensability of the
claimed accident and injuries (V2-220, V4-618-619). The E/C
defended the claimon the grounds that, inter alia, claimant did
not sustain a conpensabl e accident, and her injuries did not arise
out of and in the course and scope of her enploynment (V2-221, VA4-
619, 620).

On 6/30/97, the JCC entered his Conpensation Order (A-1-12,
V4-618-629). In that Order, the JCC found that claimnt was not
i nvol ved in a conpensabl e accident on 3/1/96 (A-10, V4-627), and
that her claim was barred by the “Going and Comng Rule”, FE.S.
440.092(2), as anmended in 1994 (A-10, V4-627).

Based on the foregoing, the JCC Ordered that claimant’s claim
for benefits under the workers’ conpensation |laws of the State of
Florida were denied and di sm ssed (V4-628, A-11).

Thereafter, claimnt appealed the JCC s decision to the First
DCA (V4-630-631). On 11/12/98, the First DCA, in a 2 to 1 decision

(with witten dissent), affirmed the JCC s Order (A-13-26), Swartz

v. MDonald’ s Corporation, 23 FLW D2521 (Fla. 1t DCA 1998). I n



affirmng the JCC s Order, the First DCA hel d:

“ ...\We disagree with claimnt that her drive the evening of
March 1 was conpensable because it had dual purposes, a
busi ness one as well as the personal one of conmuting hone
fromwork .7 (A-19), Swartz, supra at D2522.

The First DCA further found:
“I'n the instant case, the claimant failed to establish that

she was performng a necessary or essential part of her
service to her enployer by carrying the job fair booth hone

with her the evening of March 1 ... Merely carrying
paraphernalia or tools of her enpl oynent does not convert the
claimant’s trip from personal to enploynent travel.” (A-21),

Swartz, supra at D2523.
The Honor abl e Judge Benton, in his dissenting opinion, found:

“The trip Ms. Swartz was nmeking at the tinme of the accident
had two purposes. She was going honme (although she had not
yet deviated fromthe route that led to the job fair), at the
sane tinme that she was perform ng her job by transporting part
of the booth.” (A-24), Swartz, supra, Benton, J., dissenting
at D2523- 2524.

Judge Benton further stated:
“Qur Suprenme Court has said that, “It is not necessary that
t he dom nant purpose of a trip be business. Al that need be
determned is that aninjury occurred as the result of atrip,
a concurrent cause of which was a busi ness purpose” ...Because
today’ s decision conflicts with these controlling precedents,
| respectfully dissent.” (A-26), Swartz, supra at D2524.
Thereafter, claimant filed a Notice to Invoke Discretionary
Jurisdiction of this Honorable Court alleging that the decision of

the First DCA conflicts with this Court’s decision of N kko Gold

Coast Cruises v. Gulliford, 448 So.2d 1002 (Fla. 1984) and Cook v.

H ghway Casualty Co., 82 So.2d 679 (Fla. 1955).

On  3/26/99, this Court entered an Oder accepting

jurisdiction. In that Order, this Court directed that claimant’s
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Initial Brief on the Mrits be served on or before 4/20/99.
Claimant herein filed her Initial Brief onthe Merits in conformty
with this Court’s Order of 3/26/99.

STATEMENT OF THE FACTS

Cl ai mant was born on 4/14/58 (V1-11) and as such, was 37 years
old at the tinme of her hearing on 4/23/97 (V1-11).

Cl ai mant began working for MDonald s when she was 15 years
old (V1-12), as a crew person, but after 12 years, obtained a
supervisor’s job (V1-12).

Caimant lived in Ol ando (V1-10-11, 65). Beginning in 12/95,
cl aimtant began working for MDonald’s as a human resources
consultant (V1-11). MDonald’ s HR office was in Tanpa (V1-12, 65-
67, V3-458, 462), but claimnt continued to live in Ol ando, where
she was living through the date of her accident on 3/1/96 (V1-10-
11, 65).

Part of claimant’s job as a HR consultant was recruiting
managenent personnel for MDonal d’ s (V1-13-14, 139-140, V3-460).
The job requires a | ot of travel, sone of whichis travel to attend
job fairs (V1-13-14).

Claimant testified that there were two HR consultants in her
regi on, her and Barbara Lenko (V1-16). Caimant’s supervisor was
Carol yn Jones (V1-14-15). daimant’s region covered South Florida
to Macon, GA (V1-14-15). She had no definite hours of enploynent
(V1-17).

Claimant further testified that as a HR consultant, she was



not required to physically cone in to the Tanpa | ocati on as part of
her job duties (V1-21-22). If, for exanple, she had a class
schedul ed out of the Tanpa area, she could just commute directly to
the site (V1-21).

Bar bara Lenko was al so a HR consul tant out of the Tanpa office
(V1-137). Ms. Lenko testified that clai mant was a co-enpl oyee with
her on 3/1/96 (V1-138) and confirmed that Carolyn Jones was her and
claimant’s boss (V1-139). Jill Wl f was an assistant in the HR
departnent (V1-139, 168-169).

Ms. Lenko confirmed that the duties of a HR consultant
included interview ng, hiring and recruiting managenent personnel
for McDonal d’ s (V1-139-140). Ms. Lenko al so confirned that sone of
the duties were perforned out of the Tanpa office and sone were
performed in the Tanpa office (V1-140). |In an average week, the HR
consul tant woul d spend about 3 days at the regional office and 2
days out in the field (V1-140). Wen travelling, the HR utilized
a conpany car and MDonald’s paid for gas also (V1-140-141). |If
not hi ng was pl anned outside the Tanpa office, the HR would report
to the Tanpa office (V1-141). The normal hours of operation at
that office were from8:30 a.m to 5:00 p.m (V1-141).

Claimant was being trained as an HR as of 3/1/96 to do the
same thing as Ms. Lenko (V1-141). Involved in claimant’s training
was follow ng Ms. Lenko around to the various functions (V1-141).
Ms. Lenko confirned that traveling was part of the job (V1-151),

and al so that she would go straight to the site rather than to the



Tanpa office if appropriate (V1-152). The job is not a 9 to 5 job
(V1-153), and the HRis not required to check in with Tanpa every
day (V1-153).

Carolyn Jones was the HR manager (V3-457). Ms. Jones
testified that claimant was training to be an HR (V3-460). V5.
Jones confirmed that the HR is responsible for recruitnment and
staffing for the sal ari ed manager and enpl oyees at MDonal d’ s (V3-
460). They are responsible for enployee relations activities and

to conduct sone training classes as relates to HR i ssues (V3-460).

Ms. Jones confirmed that the HR consul tants were honme based in
Tanpa (V3-462). Wiile in training, Ms. Jones estimated that 70%to
75%of claimant’s tine was spent in the HR office in Tanpa, and 25%
was outside of the office (V3-463). \When soneone becones a full-
fl edged HR consultant, such as Ms. Lenko, that percentage woul d
change and you would be in a field about 75%of the tinme and in the
of fice 25%of the time (V3-463). M. Jones testified that clai nant
was still in training as of 3/1/96 (V3-484).

Jill wWlf also worked in the HR departnent and was a HR
coordi nator (V1-168-169). Ms. WIf's job was to support the HR
manager, Ms. Jones, and the HR consultants, Ms. Lenko and cl ai nant
(V1-168-169).

On Friday, 3/1/96, there was a regional neeting in Tanpa (V1-
24-25). The neeting was schedul ed by the regional vice president

(V1-25). daimant testified that she was expected to attend that
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meeting and, in fact, there would be repercussions if she did not
attend (V1-26-27). On 3/1/96, claimant left her honme in Ol ando
and drove to Tanpa for the neeting (V1-24-25). She testified that
she stayed for the entire neeting (V1-27).

On 3/4/96, claimant and Ms. Lenko were scheduled to attend a
job fair on International Drive in Olando (V1-28-29). Follow ng
the neeting in Tanpa and before leaving for Ol ando, clainant
checked her voice mail, got some short term disability paperwork
that she was going to deliver to a Gail Cook in Ol ando, and spoke
with Ms. Lenko concerning the job fair in Olando that follow ng
Monday (V1-27-28).

When attending a job fair, an HR consultant will set up a job
fair booth (V1-32, V3-505). There are things which identify
McDonald’s on the booth (V1-32). The booth is kept in the
stockroomin Tanpa at the regional office (V1-34, 165-166). It is
unrefuted that transporting the job fair booth from Tanpa to the
site of the job fair is the responsibility of the HR consultant
(V1-33-34, 156, 189, V3-504-505). The recruitnent booth is in two
boxes and will not fit in one car (V1-30-31, 144, 156).

At the conclusion of the regional neeting in Tanpa on 3/1/96,
claimant and Ms. Lenko |oaded a part of a job fair booth into
claimant’ s vehicle, along wth sonme recruitnment information for the
job fair to be held in Olando on 3/4/96 (V1-28, 30-31, 144, 156).
Cl ai mant put part of the recruitnment booth in her back seat because

it fit in her back seat and not in M. Lenko's car (V1-30-31).



Cl ai mant expl ained that it woul d not have been possible to put all

of the booth in one car and that they needed two cars (V1-30-31).

Claimant testified that the booth is needed and used at a job
fair because that is where the brand identity comes from an
enpl oynment standpoint (V1-31-32). There are things identifying
McDonal d’s on the booth (V1-32). Additionally, once the display
booth is opened up, they put a back-drop to it with pictures of
enpl oyees and managers who are working in the restaurants who have
been recruited, and there is also a nane across the top of it (V1-
32).

Claimant testified that it is the responsibility associated
with a HR consultant to get the booth to the job fair (V1-33-34).
There were no alternative plans to get the booth to Ol ando for the
job fair (V1-33-34). ddainmant testified that the booth is kept in
the stockroom in Tanpa at the regional office and in order for
claimant to bring the booth to any job fair, she would have to go
to Tanpa to pick up the booth, unless she was picking it up from
anot her consul tant (V1-34). d ai mant expl ai ned that there had been
no arrangenents for anyone else to bring the booth to Orlando and
cl ai mant was expected to bring the booth to Ol ando (V1-34-35).

Ms. Lenko also attended the regional neeting on 3/1/96 in
Tanpa (V1-142-143). M. Lenko testified that the neeting ended at
approximately 3:50 p.m (V1-143). She confirned that there was a

job fair scheduled in Olando at the Holiday Inn off of
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International Drive on Monday, 3/4/96 (V1-144). Ms. Lenko
confirmed that the HR consultants are required to bring materials
to the job fair and claimant and Ms. Lenko had a conversation
concerning who would bring what materials (V1-144). Ms. Lenko
explained that the recruitnent booth is in tw boxes, one fits in
t he back seat and was put in claimnt’s car, and one was put in M.
Lenko’s car (V1-144). Ms. Lenko also stated that they had a bl ack
bag, like a briefcase, that they keep with hand-outs, flyers and
busi ness cards, and everything was in one bag and it was either in
Ms. Lenko’s car or claimant’s car (V1-144). M. Lenko confirned
that all of the materials would not fit in her car and she needed
claimant’ s assistance in order to get the booth to Orlando for the
job fair (V1-156). Ms. Lenko also confirnmed that it was part of
their job as HR consultants to nmake sure the materials they need
for the job fair are with them (V1-156). M. Lenko also confirnmed
t hat McDonal d’s owns the recruitnment booth and it is stored in the
stockroomin Tanpa (V1-165-166).

Jill WIlf confirmed that transporting the recruitnment booth
was part of claimant’s job (V1-189).

Ms. Jones, the HR nanager, also confirmed that when cl ai mant
was transporting the booth on 3/1/96, it was part of her job (V3-
504-505). Ms. Jones testified that whonever was doing the job
fairs would carry the booth (V3-504-505). M. Jones also testified
that the job fairs typically require set-up of the booth (V3-505).

After claimant had | oaded the recruitnment booth in her car,



she left the Tanpa office and started driving to Ol ando, at which
tinme she was rear-ended on 1-4 and 1-275 in Tanpa (V1-35, 86),
around 5:30 p.m (V1-86).

Claimant testified that foll owi ng the acci dent, she contacted
El ai ne Anderson, fleet manager, while she was still at the site
(V1-36). dainmant testified that she advi sed Ms. Anderson that she
was involved in an auto accident (V1-36).

Ms. Anderson confirned that claimnt called her between 5:00
and 6:00 p.m on 3/1/96 advising that she was involved in an
accident on I-4 (V3-439).

Claimant testified that she also attenpted to call M. Jones,
but the sw tchboard had closed (V1-36). Wen she got hone, she
voi ce-mail ed Ms. Jones (V1-36-37).

Ms. Jones confirnmed that on 3/1/96, she got a voice nuil
nmessage that she picked up at sone tinme before 9:00 p.m indicating
that claimant, while enroute, had been involved in an industrial
accident (V3-471-472).

Fol | owi ng her accident, claimant did go hone, then went to the
ER (V1-44). At the hospital, claimnt was given x-rays, physical
exam a few injections and a Velcro neck collar (V1-45). She was
sent home and asked to follow up with her famly care physician
(V1- 45) .

Claimant returned to work that Monday, 3/4/96, at which tine
she went to the job fair (V1-54).

Ms. Lenko confirnmed that claimant did neet her at the job fair

XV



on 3/4/96 (V3-147). dai mant brought in her part of the booth; M.
Lenko brought in her part of the booth; they assenbl ed the boot h;
put the printed materials on the background, and set up the table
wi th the paperwork they needed to distribute (V1-147).

Claimant was also seen by Dr. Bonnie Dean, famly practice
physi ci an, on 3/4/96 (V2-229, 272, V3-401). On that date, cl ai nant
was conpl ai ning of aching in the neck and | ow back, secondary to an
auto accident on 3/1/96, when she was rear-ended by several cars
goi ng about 55 nph as she was stopped for an accident on I-4 (V2-
230- 233, V3-401). daimant’'s chief conplaint was pain in the neck
and | ow back area (V3-401). She also had paresthesia of 3, 4 and
5 (V3-401).

Begi nning on 5/20/96, Dr. Dean opined that claimnt coul d not
continue to drive, due to injuries sustained in the industria
acci dent (V2-249, 274, V3-408). Dr. Dean al so opi ned that cl ai mant
coul d not undertake any prolonged sitting (V2-249).

Clai mant continued to work for MDonald s until 6/7/96, at
which time she resigned (V1-54-55, 98, V3-473, 478-479). d ai mant
testified that she resigned because she had been taken off work
because of the physical situation she was goi ng through from goi ng
into spasns, fainting and passing out problenms wth headaches and

she could not tolerate the travel necessary for her job any nore

(V1-55, 98).
A nore specific reference to facts wll be nmade during
Ar gunent .
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POINTS ON APPEAL

I

THE JCC ERRED, AND THE FI RST DI STRI CT COURT OF APPEAL ERRED, IN
FI NDI NG THAT CLAI MANT' S I NJURI ES ARE NOT COVPENSABLE BASED ON THE
“G0O NG AND COM NG RULE’, WHEN A CONCURRENT CAUSE OF CLAI MANT' S
TRI P FROM TAMPA TO ORLANDO ON THE EVENI NG | N QUESTI ON WAS A

BUSI NESS PURPOSE, TO-W T: TO TRANSPORT A RECRUI TMENT BOOTH TO
ORLANDO FOR A JOB FAIR TO COVMWENCE | N ORLANDO THE FOLLOW NG
MONDAY, AND THEREFORE, CLAI MANT’ S | NJURY | S COVPENSABLE UNDER THE
“DUEL PURPOSE DOCTRI NE”.

I

THE JCC ERRED | N DENYI NG AND DI SM SSI NG CLAI MANT” S PETI TI ON FOR

BENEFI TS AND | N DENYI NG CLAI MANT' S CLAI M FOR | NDEMNI TY BENEFI TS,

MEDI CAL BENEFI TS, PENALTI ES, | NTEREST, COSTS AND ATTORNEY’ S FEES.

SUMMARY OF ARGUMENT

|

F.S. 440.092(2)(1995), which is the statute involved in this
case, provides:

“Going or Coming — An injury suffered by going to or com ng

fromwork is not aninjury arising out of and in the course of

enpl oynent whet her or not t he enpl oyer provi ded

transportation, if such neans of transportati on was avail abl e

for the exclusive personal use by the enployee, unless the

employee was engaged in a special errand or mission for the
employer.”

This statute, in wessence, is a codification of the
| ongstanding “CGoing and Comng Rule” in workers’ conpensation
cases. It also, however, <clearly retains the dual-purpose
doctrine, which is one of the exceptions to the “Going and Com ng
Rul e” .

The dual purpose doctrine provides that an injury which occurs

as the result of atrip, a concurrent cause of which was a busi ness

purpose, is wthin the course and scope of enploynent, even if the
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trip al so served a personal purpose, such as and i ncluding going to

and comng fromwork, N kko Gold Coast Cruises v. Gulliford, 448

So.2d 1002 (Fla. 1984). Further, the Courts do not weigh the
relative inportance of the personal notive versus the business

nmotive, Spartan Food Systens v. Hopkins, 525 So.2d 987 (Fla. 1t DCA

1988) . So long as the business purpose is at |east a concurrent
cause of the trip, any injury which occurs during the trip is
conpensable, Gulliford, supra.

It is unrefuted that clainmant had to deliver the recruitnent
booth to Orlando for the job fair on 3/4/96. In other words,
cl ai mant woul d have had to make a trip to Tanpa to transport the
recrui tment booth back to Ol ando on 3/1/96, even if there was not
a regional neeting in Tanpa on that date. Al ternatively, if
claimant did not transport the recruitnment booth from Tanpa to
Olando for the job fair on 3/4/96, soneone el se woul d have had to
pick up the booth and transport it to Olando for claimnt. For
this reason, claimant’s injuries during the trip from Tanpa to
Olando on 3/1/96 are conpensable, Gulliford, supra.

|1

The sole basis of the JCC s order denying and dism ssing
claimant’s PFBis the JCC s finding that claimant’s accident is not
conpensabl e based on the “Going and Com ng Rule”. d ainmant submts
that the JCC erred in finding that claimant’s injuries are not
conpensabl e based on the “Going and Coming Rule”, and clai nmant
adopts and reall eges the argunents set forth under Point 1|.

Since the JCC erred in finding that claimant’s injuries are

barred by the “Going and Comng Rule”, the JCC also erred in

denying and dism ssing claimant’s PFB, and in denying clainmant’s
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claimfor indemity benefits, nedical benefits, penalties,
interest, costs and attorney’ s fees.
ARGUMENT
I
THE JCC ERRED, AND THE FI RST DI STRI CT COURT OF APPEAL ERRED, I N
FI NDI NG THAT CLAI MANT" S I NJURI ES ARE NOT COMPENSABLE BASED ON THE
“G0O NG AND COM NG RULE”, WHEN A CONCURRENT CAUSE OF CLAI MANT' S
TRI P FROM TAMPA TO ORLANDO ON THE EVENI NG I N QUESTI ON WAS A
BUSI NESS PURPCSE, TO WT: TO TRANSPORT A RECRU TMENT BOOTH TO
ORLANDO FOR A JOB FAIR TO COVWENCE I N ORLANDO THE FOLLOW NG
MONDAY, AND THEREFORE, CLAI MANT' S I NJURY | S COVPENSABLE UNDER THE
“DUAL PURPOSE DOCTRI NE”.

The JCC, in his Oder of 6/30/97, found:

“I't is the finding of the undersigned that the claimant was not
involved in a conpensabl e accident on March 1, 1996. |In reaching
this conclusion, it is found that the clainms are barred by
operation of the “Going and Coming Rule” as found in E.S.
440.092(2), as anended 1994 ...

The fact that the claimant had a booth in the back of her car
on the date of accident which she intended to use the follow ng
Monday in Olando does not turn this otherw se non-conpensabl e
goi ng and com ng case into a conpensabl e event. The cl ai mrant made
no special tripto Tanpa to secure this “tool”. At the tinme of the
claimant’ s accident, she was on a journey which was regular and
frequent and was not pronpted by any sudden call by her enpl oyer.
The burden of placing a tool in her car to transport with her for
use in her job the following Mnday was mnor when viewed in
context of the claimant’s usual duties and route hone. The fact is
abundantly clear that at the tinme of the accident, the clai mant was
of f work and not engaged i n any enpl oynent-rel ated duty nor was she

on any enployer-requested errand. The accident and injury



sustai ned therein were personal to the clainmnt and occurred at a
time when claimant was returning honme fromher usual, normal, and
customary place of enploynent.” (V4-627-628).

The First DCA, inits opinion of 11/12/98, affirmng the JCC s
O der of 6/30/97, held:
“ ...\ disagree with claimnt that her drive the evening of
March 1 was conpensable because it had dual purposes, a

busi ness one as well as the personal one of conmuting hone
fromwork .7 (A-19).

The First DCA further found:
“I'n the instant case, the claimant failed to establish that she
was perform ng a necessary or essential part of her service to
her enpl oyer by carrying the job fair booth hone with her the
evening of March 1. ...Merely carrying paraphernalia or tools of
her enpl oynent does not convert the claimant’s trip from personal
to enploynent travel.” (A-21).

Claimant submts that the JCC s finding that the claimis
barred by the “Going and Coming Rule” and the First DCA s
affirmance of that finding is error and should be reversed. From
a factual standpoint, the JCC has erred in finding that at the tine
of the accident, claimant was off work and not engaged in any
enpl oynent related duty, nor was she on any enployer requested
errand, since the unrefuted evidence establishes otherw se.

Furthernore, both the JCC and the First DCA, in upholding the
JCC, have erred in denying conpensability of clainmant’s cl ai mbased
on the dual - purpose doctri ne.

If a claimant is not yet at work, or if she has conpl eted work,

injuries occurring while claimant is going to or com ng from work

are generally not conpensable, Bechtel Construction v. Lehning,
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684 So.2d 334 (Fla. 4" DCA 1996), Securex v. Couto, 627 So.2d

595 (Fla. 1%t DCA 1993), E.S. 440.092(2)(1995). This is referred
to as the “Going and Coming Rule”. Specifically, the “Going and
Com ng Rule” provides that injuries sustained by an enpl oyee

going to or comng fromwork are not conpensable, Bechtel V.

Lehni ng, supra.

As part of the massive |legislative changes to the Florida
Wor kers’ Conpensation Law in 1990, the aforesaid “Going and
Com ng Rule” was codified effective 8/1/90. FE.S.
440.092(2) (1995) (which has identical |anguage to the initial

statute, F.S. 440.092(2)(1990)) provides as foll ows:

“GONG OR COMNG — An injury suffered by going to or com ng

fromwork is not an injury arising out of and in the course of
enpl oynment whet her or not the enpl oyer provided transportation
if such neans of transportation was available for the
excl usi ve personal use by the enpl oyee, unless the_enpl oyee
was engaged in a special errand or mssion for the enpl oyer.”

The “Going and Com ng Rule” applies in general to enpl oyees who
have fairly regular or fixed hours of work, when going to or

comng fromtheir regular place of work, Advanced D agnostics v.

Wal sh, 437 so.2d 778 (Fla. 1t DCA 1983), Johnson v. Metropolitan

Dade Co., 424 So.2d 911 (Fla. 1st DCA 1982), George v. Wodville

Lunber Co., 382 So.2d 802 (Fla. 1t DCA 1980), Bowen v. Keen, 17

So.2d 706 (Fla. 1944).
There are nunmerous exceptions to the “Going and Com ng Rul e”.
One of those exceptions, which applies in the case at bar, is

known as the dual - purpose doctrine. The dual purpose doctrine
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provides that an injury which occurs as the result of a trip, a
concurrent cause of which was a business purpose, is within the
course and scope of enploynent, even if the trip also served a
personal purpose, such as, and including, going to and com ng
fromwork, GQulliford, supra. Further, the courts do not weigh
the rel ative inportance of the personal notive versus the

busi ness notive, Spartan Food v. Hopkins, supra, Gulliford,

supr a.
The “Going and Comng Rule” as set forth in E.S. 440.092(2)(1995)
does not in any way abolish the dual -purpose doctrine. FE.S.
440.092(2) (1995) speaks only to the enpl oyer provided

transportation rule as set forth in such cases as Povia Bros.

Farnms v. Velez, 74 So.2d 103 (Fla. 1954), Dunhamv. O sten

Quality Care, 667 So.2d 948 (Fla. 1%t DCA 1996), Kash n’ Karry v.

Johnson, 617 So.2d 791 (Fla. 1t DCA 1993). As stated by the
First DCA in both Dunham supra, and Johnson, supra, if the
Legi slature wanted to elimnate such rules as the hazard rule,

t he bunkhouse rule, prem ses rule (and claimant would submt, the
dual purpose doctrine), the Legislature could have done so as it
did in part to the traveling enployee rule when it passed F.S.

440.092(4)(1994), see e.qg., Anerican Airlines v. Lefevers, 674

So.2d 940 (Fla. 1t DCA 1996), Dunham supra, Johnson, supra.
For exanple, the First DCA held in Lefevers, supra, that the
personal confort doctrine and bunkhouse rule still applies. In

Perez v. Publix Supernarkets, 673 So.2d 938 (Fla. 1%t DCA 1996),
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the First DCA held that the premses rule still applied. 1In
Johnson, supra, the First DCA held that the hazard rule stil
appl i ed.
As not ed herei nabove, FE.S. 440.092(2)(1995) specifically provides
that the “Going and Com ng Rul e” does not apply if the enpl oyee

was

...engaged in a special errand or mission for the employer.’

See al so, Hages v. Hughes Electric Service, 654 So.2d 1280 (Fla. 1°
DCA 1995); Securex, Inc. v. Couto, 627 So.2d 595 (Fla. 15t DCA
1993) .

It is clear that this | anguage retains, as an exception to the
“CGoing and Com ng Rule”, the dual - purpose doctrine.
The dual purpose doctrine finds its roots in an opinion witten

by the esteened Justice Cardozo, wherein it was determ ned that
an enpl oyee may be exenpted fromthe going and comng rule if he
isinjured on a trip that serves both a business and personal

pur pose, Mark’s Dependants v. Gay, 167 N.E 181 (NY 1929).

Florida adopted this rule of law in Cook v. H ghway Casualty Co.

82 So.2d 679 (Fla. 1955) and the rule has been applied numnerous

times since, including in Tanpa Airport Hlton v. Hawkins, 557

So.2d 953 (Fla. 1t DCA 1990), Spartan Foods v. Hopkins, supra,

Ni kko v. Gulliford, supra, Krause v. West Lunber Co., 227 So.2d

486 (Fla. 1969). Both the First DCA and this Honorable Court
have held that no nice inquiry will be nmade to determ ne the
relative inportance of a concurrent business and personal notive
for the trip, and so long as the business purpose is at |east a

concurrent cause of the trip, the enployer may be held liable for
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wor kers’ conpensation, Spartan Foods v. Hopkins, supra, N kko v.

&l liford, supra.
The rul e applies even in instances where the claimant is going to
or comng fromwork, as affirmed by this Court in Qilliford,

supra. In Gulliford v. N kko Gold Coast Cruises, 423 So.2d 588

(Fla. 1t DCA 1982), the First DCA, relying upon Prof. Larson
expl ai ned the doctrine by noting

“Injury during a trip which serves both a business and a personal
purpose is wthin the course of enploynent if the trip involves
the performance of a service for the enpl oyer which would have

caused the trip to be taken by soneone even if it had not
coincided with the personal journey. This principle applies to
out of town trips, to trips to and from work, and to
m scel | aneous errands such as visits to bars or restaurants
nmotivated in part by an intention to transact business there.”
Gl liford, supra at 589.

Concerni ng carrying enploynment inpedinents to and fromwork, the

First DCA, in Qulliford v. Ni kko Gold Coast Cruises, 423 So.2d

588 (Fla. 1t DCA 1982) again quoting fromProf. Larson, stated

“ ...If it can be said that the transporting of the enpl oynent
materials amounted to the perform ng of a business service of
sufficient dinensions to bring it wthin the basic dual purpose
rule, in the sense that if the employee could not have combined
this service with his going or coming trip, a special trip would
have had to be made to accomplish the same business objective,
the journey may be within the course of enploynent.” Gulliford,
supra at 590.

This Court in Nikko Gold Coast Cruises v. @Qlliford, 448 So.2d

1002 (Fla. 1984) affirmed the First DCA's decision in Qulliford

v. N kko Gold Coast, 423 So.2d 588 (Fla. 1%t DCA 1982).

This Court’s decision in Nikko Gold Coast Cruises v. @lliford,

448 So.2d 1002 (Fla. 1984) is applicable to the case at bar.
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Anot her case applicable to the case at bar is the case of Spartan

Foods v. Hopkins, supra, wherein the claimnt sustained injuries

when she was involved in a vehicular accident while traveling to
work at a Hardee’ s Restaurant owned by the enpl oyer in Pensacol a.
Cl ai mant was assigned to this restaurant with a reporting tine of
8:00 a.m, and on the day of the accident, had received a
t el ephone call from her supervisor asking her to stop at a
Hardee’s in MIton to obtain extra beverage cups which she could
bring wwth her when she arrived at work. Hopkins |eft hone
approximately 35 mnutes earlier than usual, and the trip to
MIlton required her to deviate fromher usual route to work.
Hopkins traveled to MIton and obtai ned the cups as request ed;
thereafter, returning to her normal route which she usually
travels to work, when her vehicle was rear-ended while she was
stopped in traffic on the interstate.
In affirmng the JCC s finding of conpensability, the First DCA
hel d:

“Al t hough cl ai mant had returned to her usual route to work at the
time of her accident, this circunstance does not negate the
errand for her enployer. When a trip is made for both a business
and a personal motive, it is deemed to be an employment activity
for workers’ compensation purposes .. These cases indicate that
no inquiry was nmade as to the relative inportance of either the
busi ness or personal notive beyond a determ nation that the
busi ness purpose would have required a trip even had the private
pur pose not existed ...In the present case, claimant’s supervisor
testified that it was essential that the extra cups be obtained
for the morning shift, and that if claimant had not performed
this task, someone else would have had to be dispatched for the
supplies. Claimant’s special errand thus remained a concurrent
cause of her trip even after she resuned her normal route to
work, so as to render the journey an activity within the course

XXV



of her enploynent excepted fromthe going and comng rule in
accordance wwth Qulliford.” Spartan Foods v. Hopkins, supra at
989.

This is the very factual basis which brings claimnt’s claim
herein within the dual - purpose exception to the “Going and Com ng
Rul e”.

| F THE CLAI MANT HAD NOT' TRANSPORTED THE JOB FAI R BOOTH,
SOVEONE ELSE WOULD HAVE HAD TO HAVE BEEN DI SPATCHED TO TRANSPORT
I T.

The Honor abl e Judge Benton, in his dissenting opinion in Swartz,

supra, quoting fromArthur Larson’s Treaties on Wrkers’

Conpensation Law, stated as foll ows:

“I't is not necessary, under (the dual purpose doctrine) that, on
failure of the personal notive, the business trip would have been
taken by this particular employee at this particular time. It is
enough that someone, sometime, would have had to take the trip to
carry out the business mission. Per haps anot her enpl oyee woul d
have done it; perhaps another tinme would have been chosen; but,
if a special trip would have had to be nmade for this purpose, and
if the enployer got the necessary itemof travel acconplished by
conbining it wwth this enployee’'s personal trip, it is accurate
to say that it was a concurrent cause of the trip, rather than an
i nci dental appendage or afterthought.” (A-25), Swartz, supra at
2524, 1 Arthur Larson and Lex K. Larson, Larson’s Wrkers’
Conpensation Law, Sec. 18.13 at 4-368 To 69 (1997).

As Judge Benton further noted in his dissenting opinion:

“Ms. Swartz m ght have stayed the weekend in Tanpa and driven
directly to the job fair on Monday. But she or soneone el se
“sonetime would have had to take the trip” to transport her half
of the booth to the job fair. MDonald s policies dictated that
the booth be at the job fair and created the need for the trip.”
(A-25), Swartz, supra at D2524.

The facts in this case are unrefuted. For exanple, it is

unrefuted by every witness who testified that it was the duty of
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the HR consultants to transport the recruitnment booths from Tanpa,
where they were kept, to the site of the job fair (V1-33-34, 144,
156, 189, V3-504-505). This testinony is unrefuted. Even Ms.
Jones, the HR mnager, confirned that when clainmant was
transporting the booth on 3/1/96, it was part of her job (V3-504-
505) .

It is unrefuted that after the regional neeting on 3/1/96 in
Tanpa, clainmant and Ms. Lenko | oaded part of a recruitnment/job
fair booth into claimant’s vehicle, along wth recruitnent
information (V1-28, 30). This testinony is unrefuted. M. Lenko
confirmed that the booth is in two boxes and one was put in
claimant’ s car and one was put in Ms. Lenko’s car (V1-144). M.
Lenko confirnmed that all of the material would not fit in one
car, and she needed cl aimant’s assistance in order to get the

booth to Olando for the job fair on Monday (V1-156). M. Lenko

testified:
“Q ... Ms. Jones has indicated in her testinony that she
t hought transporting the booths was part of your job
responsibility as a human resources consultant. Wul d you

agree or disagree?
Al wuld agree that it is part of our job responsibility to nmake
sure the materials that we need for the job fair ...are there with
us.

QWas Ms. Swartz transporting part of a booth on March 1, 1996 to
Ol ando?

A. Yes, she was.

QAnd it was necessary in order to have it ready for the job
fair; is that right?
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A. Yes, that started on Monday.” (V1-156-157).

Ms. Lenko also indicated that two vehicles were needed to
transport the recruiting booth to Olando so that she needed
claimant’s help to acconplish the task (V1-144). The follow ng
col l oquy occurred during Ms. Lenko’s testinony:

“Q After this neeting was finished, did you have any

di scussions with Ms. Swartz about the job fair that you were

going to be doing on the foll ow ng Monday?

A Yes, we had a job fair scheduled in Olando at the Holiday Inn
off of International Drive. W are required to bring materials
to the job fair and Tess and | had a conversation in regards to
who woul d bring what materi al s.
Q And, there's been a | ot of testinony today about this booth.
A. Uh-huh (affirmatively).

QlIt's a large black box of sonme kind. And did you have part of
this booth and Ms. Swartz have part of this booth in your various
cars?

A. Yes, our recruitnent booth is in tw boxes, one fits in the
back seat and I put one in nmy car and Tess had one in her car.”
(V1-144).

In fact, counsel for the E/ C stipul at ed:

“ ...that we told her to bring the booth and there were no

ot her arrangenents. | nean, that was the arrangenment.” (V1-

157).

Carol yn Jones, cl ai mant’ s supervi sor, counted on the enpl oyees
she supervised to take recruiting booths to job fairs. M. Jones
testified:

“Q ... Now, how would (the) booths ordinarily make it to

the location of the job fair?

A However doing the job fair would carry them
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Q Wuld the job fairs typically require a set up of the
boot h?

A Typically, yes.
Q Did you have any role of scheduling the job fair (on

March 4, 1996), neaning putting it down on either Barbara
Lenko’ s and/or Tessann Swartz’ cal endar?

A Yes.

Q Okay. How did you expect the booth to arrive at the job
fair?

A | expected the enployees to carry it.

Q Was that part of (Ms. Swartz), although m ninmal job duty,
is that still sonething you woul d expect an (human resources)
consultant to transport with themif they are going to a job
fair?

A Yes.” (V3-504-505).

Clearly, one of claimant’s job duties was to bring her portion
of the booth to the job fair. That is what clai mant was doi ng when
t he accident occurred on |I-4 at the |1-275 interchange, well before
she reached Ol ando, and the point at which she woul d have left the
hi ghway to go hone.

Therefore, the trip claimant was making at the tinme of the
acci dent had two purposes: She was going hone (although she had
not yet deviated fromthe route that led to the job fair) at the
sane time that she was performng her job by transporting part of
the booth. As such, claimant renmained in the course and scope of
her enpl oynment, under the dual purpose doctrine, because she was
still performng, at least in part, the business purpose of her

trip, Standard Distribution Co. v. Johnson, 445 So.2d 663 (Fla. 1°
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DCA 1984) (holding that, where an enpl oyee intends to deviate from
his route, he remains within the course and scope of enploynent
until a deviation actually occurs); Elviejo Arco Iris, Inc. v.
Luaces, 395 So.2d 225 (Fla. 1t DCA 1981) (stating that an enpl oyee
traveling his regular route honme remained within the course and
scope of his enploynent until he had conpleted an errand assigned
by his enpl oyer).

Cl ai mant m ght have stayed the weekend in Tanpa and driven
directly to the job fair on Mnday. But she or soneone el se
“sonetime, would have had to take the trip” to transfer her half of
the job fair booth to the job fair. The enployer’s policies
dictated that the booth be at that job fair and created the need
for the trip.

The JCC, in his Oder, stated:

“The fact that the claimant had a booth in the back of her car

on the date of accident which she intended to use the

foll ow ng Monday in Ol ando does not turn this otherw se non-
conpensabl e going and com ng case into a conpensable event.

The claimant nmade no special trip to Tanpa to secure this

“tool”. At the tine of the claimnt’s accident, she was on a

j our ney whi ch was regul ar and frequent and was not pronpted by

any sudden call by her enpl oyer. The burden of placing a tool

in her car to transport with her for her use in her job the
foll owng Monday was mnor when viewed in the context of
claimant’s wusual duties and route hone. The fact 1is
abundantly clear that at the tinme of the accident, the
claimant was off work and not engaged in any enploynent
related duty, nor was she on any enpl oyer requested errand.”

(V4-627-628) .

Concerning this finding, claimnt would submt that the JCC s
finding that

“The fact is abundantly clear that at the tine of the
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accident, the claimnt was off work and not engaged in any
enpl oynent rel ated duty, nor was she on any enpl oyer requested
errand.” (V4-627-628),

is conpletely erroneous and not supported by any evidence in the
record. To the contrary, the unrefuted evidence established that
at the tinme of the accident, clainmant was engaged i n an enpl oynent
related duty, to-wit: transporting part of the job fair booth to
Olando for the job fair which was to conmence on 3/4/96. I n
connection therewith, the following testinony was elicited at
trial:

1. Claimant testified that it is the responsibility
associated wth an HR consultant to get the booth to the job fair
and that there were no alternative plans to get the booth from
Tanpa to Ol ando for the job fair (V1-33-34). The booth is kept in
the stockroom in Tanpa at the regional office and in order for
claimant to bring the booth to any job fair, she would have to go
to Tanpa to pick it up, unless she was picking it up from anot her
consultant (V1-34). Claimant explained there had been no
arrangenents for anyone else to bring the booth to Olando from
Tanpa, and she was expected to do it (V1-34-35).

2. Barbara Lenko confirnmed that the HR consultants are
required to bring materials to the job fairs, and cl ai mant and Ms.
Lenko had a conversation concerni ng who would bring what materials
(V1-144). WM. Lenko confirnmed that all of the materials woul d not
fit in her car and that she needed claimant’s assi stance in order

to get the booth from Tanpa to Orlando for the job fair (V1-156).
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Ms. Lenko confirmed that it was part of their job as HR consultants
to make sure that the materials they need for the job fair are with
t hem (V1-156).

3. Jill Wlf, assistant in the HR departnent, confirned that
transporting the recruitnment booth is part of claimant’s job (V1-
89) .

4. Carol yn Jones, HR manager, confirmed that when cl ai mant
was transporting the booth on 3/1/96, it was part of her job (V3-
504-505). Ms. Jones testified that whonever was doing the job
fairs would carry the booth (V3-504-505). She testified that the
job fairs typically require set up of the booth (V3-505).

The First DCA, in upholding the JCC s finding that claimnt’s
accident is not conpensable under the dual-purpose doctrine,
acknow edged this Court’s decision in Gulliford, supra, wherein

this Court stated that

“ ...The focus shoul d not sinply be on whether the travel m ght
have included an incidental enploynent responsibility, but
rather whether the <concurrently wundertaken task is so
i nportant to the business of the enployer that the trip would
have been required in any event ..."”

The First DCAin its opinion in this case then stated:

“In the instant case, the claimant failed to establish
t hat she was perform ng a necessary or essential part of
her service to her enployer by carrying the job fair
boot h home wi th her the evening of March 1. For exanpl e,
there is no evidence in the record that MDonald s
participation in the job fair could not have occurred
w thout the booth or that, if claimant had failed to
transport the booth on her commute hone, a special trip
for the booth woul d have been required. To the contrary,
the evidence shows that MDonald s has routinely
participated in job fairs without using a display booth.
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It was certainly not established that the claimant’s trip
fromTanpa to Ol ando on March 1 woul d have been required
even if the claimnt’s personal notive of going hone had
been renpbved. Merely carrying paraphernalia or tools of
her enpl oynent does not convert the claimant’s trip from
personal to enploynent travel.” Swartz, supra at D2523.
Cl ai mant di sagrees. As outlined herei nabove, the evidence is
unrefuted fromevery single witness who testified in this case that
claimant was performng a necessary or essential part of her
service to the enployer by carrying the job fair booth honme wth
her on the evening of 3/1/96. That fact is unrefuted.
As it relates to the necessity to have a display booth at a
job fair, the follow ng testinony occurred
Car ol yn Jones, claimant’s supervisor, counted on the enpl oyees
she supervised to take recruiting booths to job fairs. M. Jones

testified:

“Q ... Now, how would (the) booths ordinarily nake it to
the location of the job fair?

A However doing the job fair would carry them

Q Wuld the job fairs typically require a set up of the
boot h?

A Typically, yes.” (V3-505).

Carol yn Jones was al so asked:

“Q Oher than setting up the booth and getting the materials
out of your car, is there any other preparation for a job
fair?

A No.” (V3-473).

Clearly, she inferred by the above testinony that the boothis

necessary for a job fair.
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Claimant testified as to the follow ng concerning the booth:

“Q Is there sonething about the booth in particular that
woul d hel p an i ndivi dual | ooking for enpl oynent to notice that
it’s McDonal d’ s?

A That’s where our brand identity conmes in from an
enpl oynent standpoint. MDonald s is readily noticed versus
a nom and pop restaurant out there. Qur nane sells us at a

job fair.

Q Let nme stop you real quick. | know as | drive by
McDonald’s, | know what | see, but what about the booth
itsel f? Is there sonething identifying MDonald s on the
boot h?

A Yes. ... Yes, I'msorry, | wasn't understandi ng where we

were going. Once we open up the display booth, we set up — we
put on a back drop to it with pictures of enployees and
managers that are working in the restaurants that we have
recruited and then we’ve got ou[r] nane up across the top of
it and it’s a red background so it’s our colors as well as the
picture selling the job and then we’ve got benefits up on the
booth. Depending on what we’'re hiring for are the pictures
that we’' Il put up for the different job fairs. .. (V1-31-32).

Addi tionally, as previously noted, every witness who testified
inthis case, testified that the HR consultant who attended the job
fair was expected to bring the booth to the job fair, and there is
no testinony inthis record that McDonal d’ s routinely participates
injob fairs without using a display booth.

Finally, claimant submts that it is clearly established that
claimant’s trip from Tanpa to Olando on 3/1/96 would have been
required even if claimant’s personal notive of going hone had been
removed. The unrefuted evidence establishes that the booth was
required at the job fair on 3/4/96, and that clainmant, as part of
her job, was required to bring part of the job booth with her from

Tanpa to Ol ando.
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The JCC s finding that
“ ...the burden of placing a tool in her car to transport with
her for use in her job the follow ng Monday was m nor when
viewed in the context of claimant’s usual duties and route
home.” (V4-627-628)

is error as a matter of |aw The dual - purpose doctrine cases
i ndi cate that

“No inquiry is made as to the relative inportance of either
t he business or personal notive beyond a determ nation that
t he busi ness purpose would have required a trip even had the
private purpose not existed .. Spartan Foods v. Hopkins, supra
at 989.

As this Court stated in Qulliford, supra at 1004-1005:

“We are persuaded that the decisions of those courts which do
not require the (I ndustrial Relations Comm ssion) to weighthe
busi ness and personal notives and determine which is the
dom nant or conpelling cause of the trip, are nore consi stent
with the renedi al purposes of our workers’ conpensation act
than is the nore stringent rule ... and, we agree with the
M ssissippi court that “no nice inquiry” will be made to
determ ne the rel ative i nportance of a concurrent business and
personal notive ...So | ong as the business purpose is at | east
a concurrent cause of the trip ...the enployer may be held
Iiable for workers’ conpensation.”

This Court further stated in Qulliford, supra:

“ ...We find that under the instant facts, the inference would
be permssible that the trip would have been nmade even if
@l liford had not intended to go to work that day

Si nce our decision in Cook, we have continued to hold that it
is not necessary that the dom nant purpose of a trip be

busi ness. Al that need be determned is that an injury
"occurred as the result of atrip, a concurrent cause of which
was a business purpose .. GQulliford, supra at 1005.

In the case at bar, it is unrefuted that the business purpose
woul d have required a trip from Tanpa to Ol ando, even had the
private purpose (if there even was one) had not existed.

The JCC s finding that
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“Cl ai mant nmade no special trip_to Tanpa to secure this tool”

(V4-627)
isirrelevant. It does not nmatter whether clai mant nmade a speci al
trip to Tanpa to secure the tool. If it were necessary for the

recruitment booth to be transported fromTanpa to Ol ando, whonever
made the journey did so in the course and scope of their
enpl oynent, because it was a business necessity to transport the
booth from Tanpa to Olando for the job fair. The fact that there
may have also been a personal notive involved in the trip is
irrelevant, Spartan Foods v. Hopkins, supra, Qilliford, supra.

The JCC al so found:

“ ...At the tinme of the claimant’s accident, she was on a

j our ney whi ch was regul ar and frequent and was not pronpted by

any sudden call by her enployer . (V4-627).

Clai mant submts that the JCC s reference to the fact that the
trip was not pronpted by any sudden call by her enployer reflects
conf usi on between the words “speci al errand” and the word “m ssi on”
as set forth in F.S. 440.092(2)(1995). As previously noted, F.S.
440.092(2)(1995) exenmpts from the “Going and Comng Rule”
situations where a claimant is engaged in a “special errand” or
“m ssion” for the enpl oyer.

Cl ai mant acknow edges t hat sone cases in Florida have held, in
determining whether the special errand rule applies, that
irregularity and suddenness of the enpl oyer’s request are essenti al
el emrents, New Dade Apparel v. Delorenzo, 512 So.2d 1016 (Fla. 1s

DCA 1987), Susan Lovering s Figure Salon v. MRorie, 498 So.2d 1033
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(Fla. 1%t DCA 1986), Elviejo Arco Iris v. Luaces, supra. Indeed
in McRorie, supra, and in Luaces, supra, a claimant’s injury was
found non-conpensabl e on the grounds that the clai mant was not on
a special errand because there was no evidence of suddenness and
irregularity in the enploynent duties the enpl oyee was engaged in
at the tinme of the accident. |In Delorenzo, supra, the claimnt’s
injury was found conpensabl e, but only because there was evi dence
of suddenness and irregularity in the enploynent duties.

On the ot her hand, however, there are cases where a claimant’s
injuries are deened conpensable when the claimant perforns a
regul ar errand or “m ssion” for the enployer wthout any show ng of
suddenness and irregularity, Hages v. Hughes Electrical Service,
supra (the claimant regularly bringing an enpl oyer’s vehicle hone
because the vehicle had a conpany I ogo on it, and because there was
no other place for the enployer to keep the vehicle, held to
constitute a “special errand” or “mssion” for the enployer)
@ulliford, supra (the claimnt enptying cash drawers used by
enpl oyer’ s tour ticket sellers and | ocki ng noney in his car, taking
noney hone for the evening, and bringi ng noney back to work on the
nmorni ngs so ticket sellers woul d have ready supply of noney on hand
to make change for custonmers, which was done over several years,
considered to be “special errand” or “mssion”); Standard D st. v.
Johnson, supra, Advanced Di agnostics v. Wal sh, 437 So.2d 778 (Fl a.

1st DCA 1983), Poinciana Village Construction v. Gallarano, 424

So.2d 822 (Fla. 15t DCA 1982)(cl ai mants who are required as part of
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their job to bring with themtheir own vehicle for use during the
work day renders travel to and from work conpensabl e).

Cl ai mant submits that the only way to reconcil e the above |ine
of cases as exenplified by Gulliford, supra, fromthose |ines of
cases exenplified by Luaces, supra, to the extent that in
determ ning whether the special errand rule applies, Courts have
found that irregularity and suddenness of the enployer’s request
are essential elenents, is that there is a distinct difference
bet ween a “special errand” and a “m ssion” for the enployer. There
is no case by this Honorable Court or by the First DCA which has
addressed the distinction between these two words. Cl ai mant
submts that if a “special errand” requires “irregularity and
suddenness of the enployer’s request”, as essential elenents, the
same does not hold for a “mssion” for the enployer. Webst er
defines “mssion” as “an act of sending; the duty on which one is
sent”. The fact that a mssion is any duty that an enployee is
given is consistent with the definition of the word “enpl oynent” as
set forth in F.S. 440.02(15)(a)(1995), wherein enploynent is
defined as “...any service perforned by an enpl oyee for the person
enpl oying him?”

Claimant also notes that F.S. 440.092(2)(1995) states “a
special errand or mssion for the enployer” and does not state
“special errand and m ssion”. Therefore, there is a clear
di fference between the two words, and claimnt submts that the

difference is that which is argued herei nabove.
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Therefore, even if claimant’s journey to Tanpa n 3/1/96 was
regul ar and frequent, and not pronpted by any sudden call by her
enpl oyer and therefore, it did not constitute a “special errand”
under the line of cases that require “irregularity and suddenness
of the enployer’s request”, the trip still constituted a specia
“mssion” for the enployer. Caimant still had a dual purpose of
traveling fromTanpa to Ol ando, one of which was to return to hone
(whi ch the JCC f ound non- conpensabl e based on the “Goi ng and Com ng
Rul e”), but one of which was also to transport the recruitnent
booth from Tanpa to Ol ando, a necessary function, and a part of
claimant’s job for the job fair scheduled to be held in Ol ando on
3/ 4/ 96.

As noted previously, transporting the booth to Olando from
Tanpa on 3/1/96 was a necessary part of clainmant’s job because of
the job fair scheduled in Olando on 3/4/96. If clainmant did not
transport the booth, soneone else would have had to do so. | f
cl ai mant had not al ready been in Tanpa, she woul d have had to go to
Tanpa to transport the booth from Tanpa to Olando for the job
fair. Cdaimant’s trip from Tanpa to Ol ando on 3/1/96 had a dua
pur pose, a concurrent cause of which was a business purpose, to-
wit: transporting the booth from T Tanpa to Orlando for the job fair
on 3/4/96.  aimant was therefore engaged in a special m ssion for
the enployer, and her injury is therefore conpensabl e under the
dual - pur pose doctrine, Spartan Foods v. Hopkins, supra, Qulliford,

supra, Cook v. Hi ghway Casualty Co., supra.
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It istherefore respectfully submtted that the JCC s fi nding,
and the First DCA' s affirmance of that finding, that claimnt’s
trip on 3/1/96 did not fall within the dual purpose doctrine, and
therefore, that claimant’s trip is not conpensable, is in conflict
with this Court’s controlling precedents as set forth in Gulliford,
supra, and Cook, supra, is error and should be reversed.

[
THE JCC ERRED I N DENYI NG AND DI SM SSI NG CLAI MANT" S PETI TI ON FOR
BENEFI TS AND | N DENYI NG CLAI MANT' S CLAI M FOR | NDEWMNI TY BENEFI TS,
MEDI CAL BENEFI TS, PENALTIES, | NTEREST, COSTS AND ATTORNEY' S FEES.

The sole basis of the JCC s order denying and dism ssing
claimant’s PFBis the JCC s finding that claimnt’s accident is not
conpensabl e based on the “Going and Com ng Rule”. d ainmant submts
that the JCC erred in finding that claimant’s injuries are not
conpensabl e based on the “Going and Comi ng Rule”, since as argued
under Point I, claimant submts that her injuries are conpensable
under the dual - purpose doctrine.

Furthernore, the First DCA has also erred in affirmng the
JCC s Order denying the conpensability of claimant’s injuries.

Since the JCC erred in finding that claimant’s injuries are
barred by the “Going and Comng Rule”, the JCC also erred in
denying and dism ssing claimant’s PFB, and in denying clainmant’s
claimfor indemity benefits, nedical benefits, penalties,

interest, costs and attorney’ s fees.
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CONCLUSION

The JCC erred in finding that claimant’s cl ai ns are barred by
the operation of the “Going and Comng Rule” as found in E.S._
440.092(2)(1995). daimant’s injuries are conpensabl e based on t he
dual - pur pose doctrine. A concurrent part of claimant’s trip from
Tanpa to Olando was for a business purpose. Had cl ai mant not
transported the recruitnment booth from Tanpa to Ol ando, soneone
el se woul d have had to do so.

VWHEREFORE, cl ai mant respectfully requests that this Honorable
Court enter an O-der reversing the JCCs Oder of 6/30/97,
reversing the Opinion of the First DCA dated 11/12/98, finding that
the “Going and Coming Rule” does not apply to this case, that
claimant’s injuries are conpensable under the dual purpose
doctrine, that claimant’s PFB be reinstated, and that this matter

be remanded to the JCC for further proceedi ngs consi stent herew th.
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