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PRELIMINARY STATEMENT

The Petitioner, TESSANN SWARTZ, shall be referred to herein as
"cl ai mant”

The Respondents, MCDONALD S CORPORATI ON AND CORPORATE SYSTEMS,
shal|l be referred to herein as "E/C’ or by their separate nanes.

The Judge of Conpensation Clainms shall be referred to herein as
the “JCC'.

Ref erences to the Record on Appeal shall be abbreviated by the
letter “V’ and foll owed by the applicable volune and page nunber.

Ref erences to the Appendi x attached hereto shall be referred to
by the letter “A” and followed by the applicable appendi x page
nunber. The Appendi x contains the Order of the JCC dated 6/30/97
and the Opinion filed by the First District Court of Appeal on
11/ 12/ 98.

The Petitioner’s Initial Brief on the Merits will be referred to
by the letters “IB” and foll owed by the applicabl e page nunber.

The Respondents Answer Brief on the Merits will be referred to

by the letters “AB” and foll owed by the applicabl e page nunber.

CERTIFICATE OF TYPE

This Brief is typed in Courier New, 12 point.



STATEMENT OF THE CASE and STATEMENT OF THE FACTS

Cl ai mant adopts and reall eges the Statenent of the Case and
Statenent of the Facts as set forth in the Initial Brief.

The E/Cstate in their ABthat C aimant testified she had been
to job fairs in the past and that not all job fairs permt the use
of booths (AB-viii). Al t hough some jobs fairs nmay not have
permtted the use of booths, this job fair did (V1-29).

The E/C state in their AB that the record indicates that
McDonal d’ s coul d have participated in the job fair even wi thout the
booth (AB-viii). Caimant disagrees. There is no portion of the
record that states MDonald s could have participated in this job
fair without the booth. To the contrary, the record establishes
that when allowed, as it was at this job fair, it was required to
have a recruiting booth.

Cl ai mant’ s supervisor, Carolyn Jones, testified as foll ows:

“Q Wuld the job fairs typically require a set up of a
boot h?

A Typically, yes.” (V3-505).
Claimant nmade it clear that this job fair allowed a booth.
The followi ng colloquy occurred during Caimant’s testinony:

“Q GOkay. And at this particular job fair and B on March 4,
1996, was a both anticipated to be there?

A Yes, we were allowed to have it.” (V1-29).
A nore specific reference to facts wll be nmade during
Ar gunent .



ARGUMENT

I
THE JCC ERRED, AND THE FI RST DI STRI CT COURT OF APPEAL ERRED, IN
FI NDI NG THAT CLAI MANT' S I NJURI ES ARE NOT COVPENSABLE BASED ON THE
“G0O NG AND COM NG RULE”, WHEN A CONCURRENT CAUSE OF THE
CLAI MANT" S TRI P FROM TAMPA TO CRLANDO ON THE EVENI NG I N QUESTI ON
WAS A BUSI NESS PURPOSE, TO-WT: TO TRANSPORT A RECRU TMENT BOOTH
TO ORLANDO FOR A JOB FAIR TO COMVENCE | N ORLANDO THE FOLLOW NG
MONDAY, AND THEREFORE, CLAI MANT’ S | NJURY | S COVPENSABLE UNDER THE
“DUAL PURPOSE DOCTRI NE”.

The E/C, relying upon Eady v. Medical Personnel Pool, 377

So.2d 693 (Fla. 1979), argue that this Court has focused upon the
suddenness and irregularity of the special errand when determ ning
whet her an journey falls wthin the exception to the “Going and
Com ng” rule (AB-3-4). The E/Cis m xing appl es and oranges. Eady,
supra, is not a “dual purpose doctrine” case, but rather a “special
errand” case. The special errand exception to the going and com ng
rule does generally require irregularity and suddenness of the
enpl oyer’ s request, Eady, supra. This is not the case for the dual

pur pose doctrine, N kko Gold Coast Cruises v. @Qilliford, 448 So.2d

1002 (Fl a. 1984), Hages v. Hughes Electrical Service, 654 So.2d 1280

(Fla. 1%t DCA 1995). In Glliford, supra, this Court held that the
dual purpose doctrine applied to a C ai mant who was involved in an
auto accident while followng his normal route from hone to work,
because he was bringi ng noney back to work that was needed so ticket
sellers would have a ready supply of noney on hand to nake change

for custoners, a task that he did every day. 1In



@il liford, supra, this Honorable Court found that the dual purpose
doctrine applied even though there was no suddenness or irregularity
in Caimant’s activities, and suddenness and irregularity were not
even factors to be considered in determ ni ng whet her or not the dual
pur pose doctrine applied.

Simlarly, the cases of El Viejo Arco Iris, Inc. v. Luaces,

395 So.2d 225 (Fla. 1%t DCA 1981) and Susan Lovering's Figure Salon

V. MRorie, 498 So.2d 1033 (Fla. 1%t DCA 1986), other cases relied

upon by the E/C (AB-4), also deal with the special errand exception
to the going and com ng rule, not the dual purpose doctrine.

Claimant also notes that FE.S. 440.092(2)(1995), the statute
involved in this case, provides that the going and com ng rul e does
not apply in instances where the injured worker is on a “specia
errand” or a “mssion” for the enployer. Whether a claimant is on
a mssion for the enployer has nothing to do with irregularity and
suddenness of the enployer’s request as is required for a speci al
errand. Therefore, the EfC s argunent as it relates to “suddenness
or irregularity” (AB-3-7) has no bearing to the dual purpose
doctrine which is the basis of Caimant’s contention that her
injuries are conpensabl e.

The E/ C next argue, for the first time in this case before any
Court, that the dual purpose exception to the going and com ng rule

was abolished by the Florida Legislature when it



passed F.S. 440.092(2)(1990) (AB-9-13). Nei t her the JCC nor the
First DCA held that the dual purpose doctrine was abolished but
instead found that Claimant’s case did not cone wthin the dual
pur pose doctrine exceptionto the going and com ng rul e (V4-627-628,
A19) . Secondly, the going and conming rule as set forth in E.S._
440.092(2) (1995) (exact sane | anguage as when originally passed in
1990) does not in any way abolish the dual purpose doctrine. FE.S.
440. 092(2) (1995) speaks only to t he enpl oyer-provi ded transportation

rule as set forth in such cases as Povia Bros. Farns v. Velez, 74

So.2d 103 (Fla. 1954), Dunhamv. O sten Quality Care, 667 So.2d 948

(Fla. 1%t DCA 1996), Kash >n Karry v. Johnson, 617 So.2d 791 (Fl a.

1st DCA 1993). As stated by the First DCA in both Dunham and
Johnson, if the Legislature wanted to elimnate such rules as the
hazard rul e, the bunkhouse rule, premses rule, (and d ai mant woul d
subm t, the dual purpose doctrine), the Legislature could have done
soas it didin part to the traveling enployee rule, when it passed

F.S. 440.092(4)(1994), see e.g., Anerican Airlines v. Lefevers, 674

So.2d 940 (Fla. 1%t DCA 1996), Dunham supra, Johnson, supra. For
exanple, the First DCA held in Lefevers, supra, that the persona
confort doctrine and bunkhouse rule still applies. In Perez v.

Publ i x Supernmarkets, 673 So.2d 938 (Fla. 1%t DCA 1996), the First

DCA held that the premses rule still applied. In Johnson, the

First DCA held that the hazard rule still applied.



Clearly, the dual purpose doctrine also still applies since it was
not specifically elimnated by the Legi sl ature.

The E/C argue that the First DCA's reasoning is flawed in
Johnson and Dunham because the First DCA asked the wong question
(AB-12). dainmant disagrees. The First DCA s reasoning in Dunham
and Johnson is not in any way flawed, and as noted by the First DCA
in those cases, if the Legislature wanted to elimnate such
exceptions to the going and comng rule, it could have done so as
it did in part to the traveling enpl oyee rule. Furthernore, the
dual purpose doctrine is retained as an exception to the going and
comng rule by the last sentenced in E.S. 440.092(2)(1995) which
specifically exenpts fromthe goi ng and com ng rul e situations where

A Y the enpl oyee was engaged in a special errand or mission
for the enpl oyer.”

The E/ C argue that the term*“special errand” or “m ssion” does
not contenpl ate the dual purpose doctrine (AB-13-15). The E/ C argue
that there is no distinction between special errands and m ssions
and that Claimant has failed to point out any First DCA or Suprenme
Court case which has drawn a di stinction between speci al errands and
m ssions (AB-14). As discussed inthe IB, there is no case that has
specifically discussed the di fference between “speci al errands” and
“m ssions” (1B-33-35). However, as argued in the IB, there clearly

is a difference between



special errand and m ssion; otherwise, it would be inpossible to

reconcil e cases such as New Dade Apparel v. DelLorenzo, 512 So. 2d

1016 (Fla. 1t DCA 1987), Susan Lovering’s v. MRorie, supra, and El

Viejo v. Luaces, supra (cases dealing with the special errand rule

dealingwithirregularity and suddenness of the enpl oyer’s request),

wth such cases as N kko v. Q@Guilliford, supra, Hages v. Hughes,

supra, Standard Distribution Co. v. Johnson, 445 So.2d 663 (Fla. 1°

DCA 1984), Advanced Diagnostics v. Walsh, 437 So.2d 778 (Fla. 1%

DCA 1983), and Poinciana Village Construction v. Gllarano, 424

So.2d 822 (Fla. 1%t DCA 1982) (cases where claimant’s injuries going
to or comng fromwork were held conpensabl e, even though t here was
no suddenness or irregularity to the Claimant’s activities). If a
“special errand” requires “irregularity and suddenness of the
enpl oyer’ s request”, as essential elenents, the sane does not hold
for a mssion for the enployer. Further, the Legislature used the
word Aor” between special errand Aor” mssion. The Legislature did
not use the word “and”. Use the word “or” i ndi cates that
alternatives were intended, i.e., there is a difference between

speci al errand and m ssion, Sparkman v. McCd ure, 498 So. 2d 892 (Fl a.

1996), Ft. Walton Beach Medical Center v. Dingler, 697 So.2d 575

(Fla. 1t DCA 1997).
The E/C next argue in their AB that if the dual purpose

doctri ne has not been abolished, then Cainmnt’'s acci dent does



not come within the dual purpose exception to the going and com ng
rule (AB-16). Cl ai mant di sagr ees. The wunrefuted facts fall
squarely within the dual purpose doctrine because it was necessary
to have the booth at the job fair on 3/4/96 and i f C ai mant had not
transported the booth, soneone else would have had to have been
di spatched to transport it.

The E/C argue that there is no evidence to suggest that the
busi ness purpose of Claimant’s trip was essential or even necessary
(AB-21). dainmant disagrees for the foll ow ng reasons:

1. It is unrefuted by every witness who testified that it
was the duty of the HR consultants to transport the recruitnent
booths from Tanpa, where they were kept, to the site of the job
fairs (V1-33-34, 144, 156, 189, V3-504-505).

2. It is unrefuted that after the regional neeting on 3/1/96
in Tanpa, O aimant and Ms. Lenko | oaded part of a recruitnent/job
fair booth into Cdaimant’s vehicle along wth recruitnent
information (V1-28, 30, 144). Al of the materials would not fit
into one car and Ms. Lenko needed Cl aimant’s assistance in order to
get the booth to Olando for the job fair on Monday (V1-144, 156).

3. Even counsel for the E/ C conceded at the original hearing

that it was stipulated that Cainmant was told to bring



t he booth and there were no ot her arrangenents. Counsel for the E/C
stated

“I' will stipulate that we told her to bring the booth and

there were no other arrangenents. | nmean, that was the

arrangenment.” (V1-157).

4. The unrefuted testinony establishes that it was necessary
to have a display booth at the job fair, when one was allowed. The
followng colloquy occurred during the testinony of M. Jones,
Cl ai mant’ s supervi sor

“Q Do you have any knowl edge as to whether or not M.

Swartz, after leaving the neeting on March 1, 1996, was

transporting a booth back for the job fair on March 4?

A. Yes, she was.

Q Okay. Now, how woul d those booths ordinarily make it to
the location of the job fair?

A Whoever was doing the job fair would carry them

Q Wuld the job fairs typically require a set up of a
boot h?

A Typically, yes.” (V3-504-505).

Ms. Jones was al so asked:

“Q Oher than setting up the booth and getting the materials
?g}rgf your car, is there any other preparation for a job
A. No.” (V3-473).

It is unrefuted that the job fair that Caimant was going to

on 3/4/96 required the set up of a booth. dainmant testified

“Q GOkay. And at this particular job fair and B on March 4,
1996, was a booth anticipated to be there?



A Yes, we were allowed to have it.” (V1-29).

3/1/96 was a Friday and the job fair was to begin on the next
wor kday, Monday, 3/4/96. Had C ai mant not brought the booth back
wi th her on 3/1/96, soneone at sone tinme woul d have had to have been
di spatched to Tanpa to pick up the booth and bring it to the job
fair in Olando by 3/4/96.

The E/C argue that there is nothing in the record suggesting
that the job fair would not have taken place had C ai mant either
forgotten or | ost her portion of the booth, and instead the record
establishes that McDonal d’s attends job fairs w thout recruitnent
booths (AB-21). dCdaimant testified:

“When we’'re allowed at the job fairs, when the job fairs give

us the space, we have booths that we’'ll B display booths B
that we’ll put up to sell the fact that McDonald s is there
and get sone brand identity to sell ourselves a little bit.”
(V1-29).

Therefore, there may be sone job fairs where there i s not room
to set up a booth, and t hen, under those circunstances, a booth wll
not be brought. However, the job fair in question did all ow booths
and it was anticipated to have a booth there (V1-29). In fact, M.
Jones testified that whoever was doing the job fair would carry the
booths to the job fair (V3-505). She also testified that the job
fairs do typically require the set up of a booth (V3-505).

The E/C argue that Ms. Lenko inferred that a job fair could

take place without sone of the witten materials such as



resunes, background i nformation, conpleted applications, etc. (AB-
21-22). The portion of the record quoted by the E/C for this
statenent does not deal with the job fair booth, nor does it dea
with the handouts, flyers and business cards handed out at the job
fairs. Instead, it sinply deals with conpleted applications from
prospects wanting to work for MDonal d’s. The following is the
actual colloquy which occurred during Ms. Lenko’s testinony that
i ncludes that portion of the record that the E/C cites for their
contention that a job fair could take place w thout sone of the
witten materials such as resunes, background information and
conpl eted applications:

“Q The materials that you just described, | think you said

that you didn’t know whether you were carrying the paper

materials or whether M. Swartz was carrying the paper

mat eri al s?

A | don’t remenber.

Q Do you know whether or not there was any resunes or

applications that had already been sent over and you were

nmeeting people at the job fair for the Orlando job fair?

A | don’t remenber.

Q You don’t renenber?

A No.

Q Okay. If there were Bif there were individuals who had

sent resunes and Ms. Swartz was bringing those paperwork to

Orlando, as well, for the Orlando job fair, would that be an

inportant role in making sure that you have sone information
about potential applicants there handy?

10



A |’ mgoing to have to ask you to say that one nore tine,
" m sorry.

Q Ckay. If an individual sent over resunes, background
i nformation, conpleted applications, things like that B

A Uh huh (affirmatively).

Q - and they were to neet you in Olando to discuss future
enpl oynent opportunities with McDonald’ s B

A Uh huh (affirmatively).

Q - is it appropriate to have those docunents avail abl e and
ready at the job fair?

A Are you referring to the informati on that they woul d have
mai l ed us to the regional office?

Q Correct.

A Qoviously, it would be convenient, but if we do not have
the materials or the information, we would just ask themto
fill out another application and get another resune fromthem
at that tinme and that has happened on several occasions.” (V1-
157-158).

Thus, the portion quoted by the EfCin their AB has nothing to
do with whether or not the job fair booth was required to be set up
at the job fair on 3/4/96. It deals solely with the situation of
where the HR consultant forgets to bring an application or resune
froma prospect to the job fair

The E/ C argue that al though the recruitnent boothis certainly
hel pful and beneficial to the enployer, it is not essential nor
necessary in order to conplete the business purpose of Claimnt’s
j ourney (AB-22). This statenent is conpletely contrary to the

testimony of Ms. Jones that the job

11



fairs “typically require a set up of the booth” (V3-505), and that
it is the responsibility of the enployee who is going to be at the
job fair to carry it (V3-504-505).

The E/ C argue that the purpose of Cainmant’s journey was not
to delivery the equi pnment but to participate in the job fair (AB-
22). There is an unsupported statenent. The unrefuted testinony
again from MDonald s enployee, M. Lenko, is that she needed
Claimant’ s assistance in order to get the booth to Olando for the
job fair on Monday (V1-156). The foll ow ng coll oquy occurred during
Ms. Lenko’s testinony

“Q After this neeting was finished, did you have any

di scussions with Ms. Swartz about the job fair that you were
going to be doing on the foll ow ng Monday?

A Yes, we had a job fair scheduled in Olando at the
Holiday Inn off of International Drive. We are required to
bring materials to the job fair and Tess and | had a

conversation regards to who would bring what materi al s.

Q And, there’'s been a |lot of testinony today about this
boot h.

A Uh huh (affirmatively).

Q That’s a | arge bl ack box of sone kind. And did you have
part of this booth and Ms. Swartz have part of this booth in
your various cars?

A Yes, our recruitnment booth is in two boxes. One fits in
t he backseat and | put one in ny car and Tess had one in her
car.” (V1-144).

Ms. Lenko further testified:

“Q ... M. Jones has indicated in her testinony that she
t hought transporting the booths was part of your job

12



responsibility as a human resources consultant. Wul d you
agree or disagree?

A | would agree that it is part of our job responsibility
to make sure the materials that we need for the job fair Y are
there with us.

Q Was Ms. Swartz transporting part of a booth on March 1
1996 to Ol ando?

A. Yes, she was.

Q And was it necessary in order to have it ready for the
job fair; is that right?

A Yes, that started on Mnday.” (V1-156-157).

The E/ C next argue that C ai mant was nerely carrying a tool of
the trade or piece of enploynment related paraphernalia for the
enpl oyer which created an incidental benefit but was certainly not
an essential task (AB-22-23). This is conpletely contrary to the
unrefuted testinony. Caimnt was not nerely carrying enpl oynment
rel ated paraphernalia, but was required to bring the recruitnent
booth to the job fair on 3/4/96. The booth would not fit in one
car, and she therefore had to assist Ms. Lenko in bringing the booth
to the job fair on 3/4/96. Ms. Lenko testified that we are
“required” to bring materials to the job fair (V1-144), and Ms.
Jones testified that the job fairs Atypically require” a set up of
t he booth (V3-505).

US Fidelity & Guaranty Co. v. Rowe, 126 So.2d 737 (Fla

1961), relied upon by the E/C in their AB (AB-23-24), is

di stingui shable fromthe case at bar. |In Rowe, supra, a teacher

13



in a nursery school had collected $30 in nursery fees and was
taki ng the noney hone, inasnmuch as she had been instructed not to
| eave noney at the school overnight. However, the $30 was not a
necessary part of her job activities, i.e., the school would have
gone on the next Monday, even if she had not returned to school, or
had returned wi thout the $30. Further, no one woul d have had to go
to her hone to get the $30 if it were not returned that Monday. To
the contrary, Claimant herein was transporting the job fair booth
because it was a necessary requirenent of her job. The job fair
coul d not have taken place without the booth. If Cainmnt had not
transported the booth from Tanpa to Olando on 3/1/96, she or
soneone el se would have had to transport the booth at sone ot her
tine.

The E/ C next give exanples attenpting to showthat C aimant’s
position would lead to ridiculous results and woul d emascul ate the
goi ng and com ng rule (AB-24-25). The E/C give as an exanple a | aw
associate bringing a calculator, a pencil and a pad of paper hone
with him over the weekend so he can neet the partner at the
medi ati on on Monday norning and assist himwth the cal cul ations
(AB-24-25). If an associate takes a cal culator, pencil, pad or pen
home over the weekend to have it available for a nediation on a
Monday norni ng, he does so because it is a convenience to him not
a necessity. To the contrary, Cainmant herein was not taking the

job fair booth from

14



Tanpa to Ol ando for her conveni ence, but rather because it had to
be transported in order to be used at the job fair the follow ng
Monday. The fact that C ainmant happens to live in Olando is
conpletely irrelevant. It was absolutely essential that the booth
be transported fromTanpa to Olando in tine to be used for the job
fair on Monday. Had C ai mant not done it, soneone el se would have
had to do it.

It is therefore respectfully submtted that both the JCC and
the First DCA have erred in failing to apply the dual purpose
doctrine. Caimant’s injury is conpensabl e under the dual purpose

doctrine, Spartan Foods v. Hopkins, 525 So.2d 987 (Fla. 15t DCA

1998), N kko v. @illiford, supra, Cook v. H ghway Casualty Co., 82

So.2d 679 (Fla. 1955).
I
THE JCC ERRED | N DENYI NG AND DI SM SSI NG CLAI MANT" S PETI TI ON FOR
BENEFI TS AND I N DENYI NG CLAI MANT' S CLAI M FOR | NDEMNI TY BENEFI TS,
MEDI CAL BENEFI TS, PENALTIES, | NTEREST, COSTS AND ATTORNEY' S FEES.
Cl ai mant adopts and real |l eges the argunents set forth under
Point Il of the IB (IB-37).

CONCLUSION

Cl ai mant adopts and real |l eges the Conclusion as set forth in

the IB (1B-38).
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| HEREBY CERTI FY that a true copy hereof has been furnished by
US. Mil on this 21t day of June, 1999 to: Alfred J. Hilado,
Esq., P.O Box 944, Ol ando, FL 32802 and to Scott B. MIler, Esq.,

200 S. Orange Ave., 20'" Floor, Olando, FL 32801.

Bl LL MCCABE, ESQ

Fla. Bar No: 157067

1450 West SR 434, #200

Longwood, FL 32750

(407) 830-9191

Co- Counsel for d ai mant/ Appel | ant
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