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| NTRODUCTI ON

This is an appeal fromthe Fifth D strict Court of Appeal
which determned that the arbitration requirenent of 8627.736(5)
violates Article 1, Section 9, of the Florida Constitution. That
statutory provision provides that every insurance carrier witing
coverage for No-Fault benefits shall include a provision in its
policy for the binding arbitration of any dispute involving
medi cal benefits which arises between an insurer and any health
care provider if that provider has agreed to accept an assi gnnent
of No-Fault benefits.

State Farm Mutual Autonobil e I nsurance Conpany has noved for
leave to file this amcus curiae brief on behalf of the
Petitioners, Delta Casualty Conpany, Nationw de Mitual Fire

| nsur ance Conpany, and Bankers |nsurance Conpany.

Throughout this brief, the Petitioners will collectively be
referred to as “the insurers” or “the insurance carriers.” The
Respondents, Pinnacle Medical, Inc. and M & M Diagnostics, |Inc.

will be referred to as the “health care providers.”
Al l enphasis throughout this brief will be supplied by the

witer unless otherw se indicated.



PO NT_ON APPEAL

WHETHER AN ACT REQUI RI NG BI NDI NG ARBI TRATI ON OF
DI SPUTES OVER MEDI CAL BENEFI TS BETWEEN AN
| NSURER AND A HEALTH CARE PROVI DER VI OLATES A
HEALTH CARE PROVIDER S DUE PROCESS RIGHTS
GUARANTEED BY ARTICLE 1, SECTION 9 OF THE
FLORI DA CONSTI TUTI ON.

SUMVARY OF ARGUNVENT

It seens difficult to understand why health care providers
suppl yi ng nedi cal services under the Florida No-Fault Law should
eschew arbitration in order to subject a dispute over their
medi cal bills to the vagaries of litigation.

Florida has long favored arbitration over litigation as a
means of dispute resolution. Arbitration is desirable because it
ensures a convenient and efficient forum for the expeditious
resolution of disputes. It is alnost always quicker, nore
efficient, and nore economi cal than formal |itigation.

The health care providers, however, have attacked the
statutory provision requiring arbitration where an assignnent of
benefits has been taken as denying their due process right to

litigate their clains in court.



When one exam nes why such an attack woul d be nade on such a
favored nmeans of dispute resolution, one need |ook no further
than the provision concerning attorney’'s fees. Under the
arbitration provision of the No-Fault Act, attorney’'s fees are
available to the “prevailing party.” This differs from the
attorney’s fee provision available to an insured under 8627.428,
Fla. Stat. That provision allows for attorney’'s fees only where
the claimant prevails. Under the arbitration provision attacked
here, attorney’s fees are a potential for either party.

The legislature has broad discretion 1in |egislating
i nsurance matters. The “business of insurance” is inbued with a
great public interest in this state and is, accordingly, subject
to the legislature’s reasonable regulation wunder its police
power. When it enacted the arbitration provision at issue here,
the legislature was operating well within its defined anbit.

Health care providers argue that the Act inposes upon them
an unwanted requirenment for mandatory arbitration. This is not
the case, however. The No-Fault Act allows paynent to be nade
directly to a health care provider by an insurance conpany,
without formal assignnment, if the patient countersigns the
invoice, bill, or claim form which is submtted for paynent.
This is an alternate neans by which a health care provider can

insure that its charges are paid directly wthout having to



subject itself to the argued “entanglenents” of an arbitration
process.

Since the execution of an assignnent, then, is conpletely
voluntary on the part of the health care provider, there can be
no constitutional inhibition to asking those health care
provi ders who agree to it, to arbitrate disputes involving their
medi cal bills.

Accordingly, the District Court bel ow was wong in declaring
the arbitration provision of the Florida No-Fault Act

unconstitutional. That decision should be reversed.

ARGUMENT, PO NT ON APPEAL

| . ARBI TRATI ON

Gven the relative ease and sinplicity of the process, it is
difficult to understand why a party to a civil dispute would
eschew arbitration in order to subject that dispute to the
vagaries of litigation.

The public policy in Florida favors arbitration over
l[itigation as a neans of dispute resolution. Roe v. Am ca Mitual
| nsurance Conpany, 533 So.2d 279 (Fla. 1988); Qppenheiner & Co.
v. Young, 456 So.2d 1175 (Fla. 1984); Intercostal Ventures Corp.
v. Safeco Insurance Conpany, 540 So.2d 162 (Fla. 4" DCA 1985).
Arbitration is desirable because it ensures “the availability of

a convenient and efficient forum for the expeditious resolution



of disputes.” Koch v. Waller & Co., Inc., 439 So.2d 1041, 1043
(Fla. 4'" DCA 1983).
As the Koch Court noted,
| ndeed, “[s]peed is one of the great
advant ages of comrer ci al arbitration.”
Necchi Sew ng Machi nes Sales Corp. v. Necchi,
S.p.A, 369 F.2d 579, 582 (2™ Cir. 1966).
To achieve this end, nost states have enacted
statutory schenmes which regulate arbitration
and guarantee due process. “Arbitration |aws
are passed to expedite and facilitate the
settlement of disputes and avoid the delay
caused by litigation.” Radi ator Specialty
Co. v. Cannon MIls, Inc., 97 F.2d 318, 319
(4" Cir. 1938).
At page 1043.

In the cases at bar, disputes have arisen between health
care providers and No-Fault insurance carriers over the
reasonabl eness of the bills submtted for paynent under the No-
Faul t Act.

Wth the arbitration provisions of the Act, the legislature
has established a swift and expeditious neans by which these
di sputes can be determ ned without resort to litigation.

| ndeed, where the issues are straightforward, involving
only whether a bill 1is either wunreasonably excessive or
unrelated to a car accident, arbitration can decide the matter

qui ckly, wthin days or weeks. In those unusual occasions

where the issue is nore conplex, the Florida Arbitration Code



provides for appropriate discovery, including depositions.
8682.08, Fla. Stat. (1997).

By all obj ective standards, it would appear that
arbitration rather than litigation would be favored by the
parties. If one looks to the provisions involving attorney’s
fees one nmay sense why nedical care providers, and their
attorneys, favor the lengthy, often ponderous, and relatively
expensive process of formal litigation. One of the argunments
made on behalf of the health care providers below for striking
the arbitration provision was that these providers, and their

attorneys, would not “enjoy” the benefits of 8627.428(1), Fla.

St at . This statute allows for attorney’s fees only for a
prevailing claimnt. The arbitration provision allows for
attorney’s fees to be available to the “prevailing party.” As

such, attorney’s fees under the latter provision are a

potential for either party and could run “both ways”.



1. THE LEG SLATI ON

It is apodictic that the “business of insurance” is affected
with a great public interest and, as such, is subject to the
| egislature’s reasonable regulation wunder its police power.
Springer v. Col burn, 162 So.2d 513, 514 (Fla. 1964). The courts
have long given the legislature wide discretion in |egislating
i nsurance matters. Dealer’s Insurance Co., Inc. v. Jon Hall
Chevrolet Co., Inc., 547 So.2d 325, 326 (Fla. 5" DCA 1989). I n
enacting the arbitration provision of the No-Fault Act, the
| egi sl ature was operating within this well-defined anbit.

The legislation here is obviously an attenpt to both reduce
court congestion and to expedite the resolution of disputes
arising between an insurer and a health care provider under the
No- Fault Act by requiring arbitration of these nmatters. It
provides, in part, that

Every insurer shall include a provision in
its policy for personal injury protection
benefits for binding arbitration of any
claims dispute involving nedical benefits
arising between the insurer and any person
providing nedical services or supplies if
that person has agreed to accept assignnent

of personal injury protection benefits. The
provision shall specify that the provisions

of chapter 682 relating to arbitration shall
apply. The prevailing party shall be
entitled to attorney's fees and costs.

8627.736(5), Fla. Stat.

The Court below felt that this provision violated the

health care providers’ right to due process by substituting
arbitration for litigation. It has been witten, though, that



“due process is flexible and <calls for such procedural
protections as a particular situation may demand.” Morrissey v.
Brewer, 408 U S. 471, 481, 92 S. C. 2593, 2600, 33 L.Ed. 2d 484
(1972), as cited in Agency for Healthcare Admnistration v.
Associ ated Industries of Florida, Inc., 678 So.2d 1239, 1251
(Fla. 1996). The essence of due process is that fair notice and
reasonabl e opportunity to be heard nmust be given to interested
parties before judgnment is rendered. Tibbetts v. Oson, 91 Fla.
824, 108 So. 679 (1926). Due process envisions a |law “that hears
before it condemms, proceeds upon inquiry, and renders judgnment
only after proper consideration of issues advanced by adversari al
parties.” Scull v. State, 569 So.2d 1251, 1252 (Fla. 1990).

Certainly it is too late in the day to espouse the
conclusion that arbitration proceedings, sanctioned under the
Florida Arbitration Code, do not neet constitutional requirenents
of procedural due process.

The court bel ow, however, felt that due process was denied
the health care providers as a result of an arbitrary and
discrimnatory application of the arbitration provision to those

seeki ng paynent under No-Fault coverages. |t reasoned that this
arbitration provision was inposed on these providers wthout
their prior consent. In its view,

The nedical provider’s voluntary acceptance
of an assignnent of benefits does not nean
that it voluntarily agrees to arbitrate. The
arbitration requirenment does not originate in
any contractual agreenent of the nedical
providers; it is inposed on the provider by
statutory fiat. The conpul sory nature of the
arbitration requirenent is not altered by
pointing to the nedical provider’s option to
reject assignments frominsureds. Acceptance
of such assignnents may well be an economc
necessity for the nedical provider to engage
in nmedical practice.

It must be kept in mnd, however, that the arbitration
process is inposed only upon those health care providers who
voluntarily have their patients execute an assignnent of
benefits. Only by so doing do they bring thenselves within the
provi sions of the | aw.

The |anguage of the lower court’s decision inplies that
medi cal providers are required to accept an assignment of
benefits in order to get paid. This is not so. A nedi cal
provider can be paid directly by an insurance conpany, w thout
t aki ng an assi gnnment,



If the insured receiving such treatnent or
his or her guardian has countersigned the
invoice, bill, or claimform approved by the
Department of Insurance upon which such
charges are to be paid for as actually having
been rendered, to the best know edge of the
insured or his or her guardi an.
8627.736(5), Fla. Stat.

This is an alternate nmeans by which a health care provider
can insure that its charges are paid directly w thout having the
patient execute an assignnment. |If a health care provider, then
did not wish to subject itself to nmandatory arbitration under the
Florida No-Fault Act, it <could sinply have its patients
countersign its bill, invoice, or claimform |In any event, this
provision of the No-Fault Act clearly gives the health care
provider the option to seek paynent directly from the insurance

carrier without having to involve itself in the “entangl ements”

conpl ai ned of by the providers in this action.

[11. DUE PROCESS
“Those who assert the unconstitutionality of a statute have the
burden of showi ng that beyond all reasonabl e doubt the statute
inevitably conflicts with sone designated provision of the
constitution.” Tibbetts, supra, at pages 686-687. It is
suggested that neither the court below nor the providers in this
matter have denonstrated that, beyond all reasonable doubt, this

provi sion is unconstitutional.



In Lasky v. State Farm Mutual Autonobile I nsurance Conpany, 296
So.2d 9 (Fla. 1974), this Court exam ned the No-Fault Act to
determ ne whether or not it violated due process. On that
occasion, this Court utilized a “reasonable relation” test to
determ ne whet her the Act conported with due process
requirenents. In order to judge the Act under this test, this
Court exam ned the objectives of the legislature to determ ne
whet her the provisions of the Act bore a reasonable relation to
those objectives. 1In so doing, this Court was careful not to
concern itself with the wisdomof the legislature in choosing the
means to be used, or whether the means chosen in fact
acconplished the intended goal. The concern was nerely with the
constitutionality of the neans chosen.

Here arbitration was chosen by the legislature as a neans to
provide a quick and expeditious alternative to litigation in
determ ning di sputes over nedical bills submtted under the No-
Fault Act. This | essens court congestion and elimnates the
presence of unnecessary parties to the dispute (i.e., the
insured). The process is streamined in order to ensure that
t hese di sputes can be handl ed qui ckly and economi cally. Not hing
in this statutory schene deprives the health care provider who
W shes not to be a part of the procedure of its right to resort

to the courts to seek paynent fromthe insured directly.

10



In sunmary, under the statutory schene as enacted, a health
care provider who wi shes to receive paynent directly from an
i nsurance carrier may do either of two things: first, it may ask
the patient to countersign its bill, invoice or claimformbefore
submtting it for paynent; or, it nmay take a formal assignnent
fromthe patient in order to nake claimdirectly on the patient’s
i nsurance carrier. It is only the health care provider who
accepts the formal assignnent who agrees to participate in
arbitration. There is no constitutional inpedinent in requiring
those providers that opt for an assignnent to arbitrate their

di sputes as an alternative to litigation.

CONCLUSI ON

The arbitration provisions of 8627.736(5), Fla. Stat. (1997)
are constitutional, do provide due process, and do not establish
unconstitutional classifications. As such, the lower court’s
decision that the statute is unconstitutional should be reversed.
This Court should determ ne that the statutory schene enunci at ed

by the legislature is constitutional in all respects.
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