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I N THE
SUPREME COURT OF FLORI DA
ROBERT J. W\RI GHT,
Petiti oner,
VS.
CASE NO. 94, 541
STATE OF FLORI DA,

Respondent .

| . PRELI M NARY STATEMENT

The appel l ant, ROBERT J. WRI GHT, was the defendant in the
trial court below, and the appellant in the First District Court
of Appeal. He will be referred to herein as “petitioner” or by
his proper nane, “Wight.” The State of Florida, prosecuting at
trial, and appellee in the First District Court of Appeal, wll
be referred to as “respondent” or “state.”

The four volumes conprising the record on appeal wll be
referred to by the Roman nunerals, followed by the applicable
page nunber.

Pursuant to an Adm nistrative Order of the Supreme Court
dated July 13, 1998, counsel certifies this brief is printed in
Courier New Regular (12 pt) Wstern, an evenly-spaced conputer

generated font.



The identical issue presented herein was recently briefed
for this court in Case No. 94,348, Heird v. State, and in Locke
v. State, Case No. 94.396. This brief adopts the argunents set

forth in Heird and Locke.



1. STATEMENT OF THE CASE AND FACTS
The First District Court of Appeal affirmed Wight's
convictions for burglary of a dwelling, grand theft, and
possession of burglary tools (Il 66). It vacated his habitual
fel ony of fender sentences, however, and remanded for
resent enci ng, stating:
As the state concedes, prior offenses for
whi ch adj udi cation was wi thheld may not serve
as a predicate for such habitual offender
status where the prior probationary period
was conpl eted before the present offense was
comm tted.

(11 66).

At resentencing, the trial court sentenced Wight to a term
of 58.7 nonths in prison to be followed by five years on
probation for burglary of a dwelling, allow ng 550 days credit
for time previously served (Il 93; 1V 101). As to the renaining
two counts, the trial court sentenced Wight to 58.7 nonths in
prison with 550 days credit for tinme previously served on each
count, the sentences to run concurrently with the sentence for
burglary (11l 94; 1V 102-05).

In addition, the trial court ordered Wight to pay a fine of
$500, $255 in court costs, and restitution in the amunt of

$148.90 (Il 69; 111 92-93). Finally, the trial court ordered

Wight to pay a public defender assessnment. |In inposing a public



defender's lien, the trial court stated: "You'll pay a public

def ender assessnment of $250" (111 93).

Wight filed a tinely notice of appeal. On Novenber 17,
1998, the First District Court of Appeal filed a per curiam
opi nion which affirmed Wight's sentences and the inposition of
costs and a public defender's lien based on its opinion in Locke
v. State, No. 97-2431 (Fla. 1t DCA Cctober 21, 1998), and
certified to this court the question certified in Locke: DCES
THE FAI LURE OF THE TRI AL COURT TO ORALLY PRONOUNCE EACH
STATUTORI LY AUTHORI ZED COST | NDI VI DUALLY AT THE TI ME OF
SENTENCI NG CONSTI TUTE FUNDAMENTAL ERROR?

Wight filed a Notice to I nvoke Discretionary Jurisdiction
of this Court on Decenber 17, 1998, and has been directed by this

Court to file his nmerit brief, which is herewith fil ed.



[11. SUMVARY OF ARGUMENT
Statutory notice of discretionary costs and fees is
insufficient, as there is no certainty that such fees and costs
will be inposed. Failure of adequate notice constitutes a
vi ol ati on of due process, which is a fundanental error not
requiring contenporaneous objection to preserve the issue for

appel l ate review.



V.  ARGUVENT
| SSUE: WHETHER THE FAI LURE OF THE TRI AL
COURT TO ORALLY PRONOUNCE EACH STATUTORI LY
AUTHORI ZED COST | NDI VI DUALLY AT THE TI ME
OF SENTENCI NG CONSTI TUTES FUNDAMENTAL
ERROR

It appears to be settled law that the inposition of
mandatory costs and fees need not be individually pronounced at
sentenci ng because the statutes authorizing and requiring the
i nposition of mandatory fees give constructive notice to the
def endant of such fees and costs.

Wth respect to discretionary costs and fees, however,
petitioner contends that the statutes authorizing the inposition
of such fees give notice only of the authority for their
i nposi tion, but because of their discretionary nature, fail to
give notice to the defendant that they will be inposed in his or
her individual case. Therefore, discretionary fees and costs
must be orally pronounced at sentencing and, if required by
statute or rule, notice of the right to contest the inposition or
t he amount of any such cost, fee or fine nust also be given to
sati sfy due process of |aw

Before the effective date of the Crimnal Appeal Reform Act,

it was well -established that discretionary costs nust be orally

pronounced and, in addition, the statutory authority for such



costs nust be orally announced or included in the witten court
order.

Rule 3.800(b), Fla. R CtimPro., effective July 1, 1996
st at es:

(b) Mdtion to Correct Sentencing Error. A
defendant nmay file a notion to correct the
sentence or order of probation within thirty
days after rending of the sentence.

This rule initially allowed ten days in which to file such a
nmotion, but was subsequently anmended to allow 30 days in which to
do so.

Section 924.051(3), Fla.Stat., also effective July 1, 1996,
st ates:

(3) an appeal may not be taken froma
judgnment or order of a trial court unless a
prejudicial error is alleged and is properly
preserved or, if not properly preserved,
woul d constitute fundanental error. A

j udgnent or sentence nmay be reversed on
appeal only when an appellate court

determ nes after a review of the conplete
record that prejudicial error occurred and
was properly prserved in the trial court, or,
if not properly preserved, would constitute
fundanental error.

Section 924.051(8), Fla. State. (Supp. 1996), further provides:

It is the intent of the Legislature that al
terms and conditions of direct appeal and
collateral review be strictly enforced

i ncludi ng the application of procedural bars,
to ensure that all clains of error are raised
and resolved at the first opportunity. It is



al so the Legislature's intent that al

procedural bars to direct appeal and

collateral review be fully enforced by the

courts of this state.

In Neal v. State, 688 So. 2d 392 (Fla. 1%t DCA), rev. den

698 So. 2d 543 (Fla. 1997), the First District addressed the
effects of s. 924.051(3), Fla. Stat. (1996), and Flaa RCimP
3.800(b), both effective July 1, 1996, and concl uded that s.
924.051(3) was procedural and did not violate the constitutional
prohi bitions on ex post facto laws. Rejecting Neal's claimthat
the sentence was an i nproper departure because that issue had not
been preserved in the trial court either by objection or by
filing of a notion to correct the sentence, the Neal court
neverthel ess reversed the inposition of a lien for services of
t he public defender because the trial court had failed to give
notice and an opportunity to be heard. The court concluded that
the failure to provide such notice and opportunity to be heard
was fundanental error, relying on Henriquez v. State, 545 So. 2d
1340 (Fla. 1989), which in turn had cited wood v. State, 544 So.
2d 1004 (Fla. 1989). See also Beasley v. State, 695 So. 2d 1313
(Fla. 1st DCA 1997); Strickland v. State, 693 So. 2d 1142 (Fl a.
1st DCA 1997); Springer v. State, 557 So. 2d 188 (Fla. 1st DCA

1990); Ford v. State, 556 So. 2d 483 (Fla. 2d DCA 1990); Cruz v.

State, 554 So. 2d 586 (Fla. 3d DCA 1989).



The primary rationale of the holding by Florida' s appellate
courts that certain costs and fees errors are fundanental is that
procedural due process nust be satisfied. Procedural due process
requires (1) notice of the assessnment and a full opportunity to
object to the assessnent; and (2) enforcenent of collection of
those costs only after a judicial finding that the indigent
def endant has the ability to pay them Jenkins v. State, 444 So.
2d 947 (Fla. 1984), citing Fuller v. Oregon, 417 U.S. 40 (1974).
See also Bearden v. Georgia, 461 U. S. 660, 665 (1983) ("[d]ue
process and equal protection principles converge in the Court's
anal ysis in these cases.").

The failure to conply with procedural due process
requirenents with respect to costs and attorneys' fees has been
held to be fundanental error by this court. Jenkins, supra,
(inplied holding); wood, supra, (explicit holding); Henriquez,
supra, (follow ng wWood, supra); and State v. Beasley, 580 So. 2d
139 (Fla. 1990).

This court has also held that costs which are mandatorily
i nposed by statute in every case do not require notice of the
intent to inpose themat the tine of sentencing because the
statutes thensel ves are deened to provide constructive notice of

t hose mandatory costs, thus satisfying the requirenents of due



process. State v. Beasley, supra. Such constructive notice is
limted, however, to mandatory costs. I1d., n.4.

Di scretionary costs which may be inposed by the court do,
however, require notice and an opportunity to object at
sent enci ng because the statute does not constructively notify the
def endant that the discretionary cost will be inposed in his or
her case.

The sane is true with respect to attorneys' fee liens
i nposed pursuant to s. 27.56, Fla. Stat., because that statute
does not mandate the inposition of a specific fee, but |eaves the
determ nation of the anmount to the discretion of the trial court.
Thus, notice of the right to contest the anount and to require a
heari ng at sentencing of the opportunity to contest the anmount of
the fee is required by procedural due process. Jenkins, supra;
Henriquez, supra,; Bull v. State, 548 So. 2d 1103 (Fla. 1989).

Notice of the right to contest and the right to a hearing is
al so enbodied in the Florida Rules of Crimnal Procedure. Rule
3.710(d), Fla.R CrimPro., provides:

At the sentencing hearing:

* * %

(d)(1) If the accused was represented by a

public defender or special assistant public

def ender, the court shall notify the accused
of the inposition of a lien pursuant to

10



section 27.56, Florida Statutes. The anount
of the lien shall be given and a judgnent
entered in that anobunt agai nst the accused.
Notice of the accused's right to a hearing to
contest the anount of the lien shall be given
at the tinme of sentence.

(2) If the accused requests a hearing to
contest the anount of the lien, the court
shal|l set a hearing date within 30 days of

t he date of sentencing.

In addition to the due process rational e supporting a
finding of fundanmental error, fundanental error has al so been
found where, for exanple, investigative costs were inposed
W t hout a request for such costs or docunentation to support the
assessnent as required by statute. See, e.g., Bisson v. State,
696 So. 2d 504 (Fla. 5'" DCA 1997); Abbott v. State, 1998 W
25574 (Fla. 4" DCA 1997); Golden v. State, 667 So. 2d 933 (Fl a.
2d DCA 1996).

Further, "[i]t is well established that a court |acks the

power to inpose costs in a crimnal case unless specifically

authori zed by statute . . . . Thus, the inposition of those
costs are, in a sense, illegal." Holmes v. State, 658 So. 2d
1185 (Fla. 4'h DCA 1995). |If illegal because the costs are not

aut hori zed by statute, or because the court has failed to
identify an authorizing statute for such costs, it would

constitute fundanental error. This is also true where the cost

11



inposed is in excess of that authorized by statute. Primm v.
State, 614 So. 2d 658 (Fla. 2d DCA 1993); Robbins v. State, 413
So. 2d 840 (Fla. 3d DCA 1982).

Prior to the enactnent of s. 924.051(3), Fla. Stat., as part
of the Crimnal Appeal Reform Act, the question of whether
certain sentencing errors with respect to the inposition of
costs, fees and attorney fee liens constituted fundanental error
had been repeatedly addressed by this court and the district
courts, as discussed above.

Because the appellate courts have held certain cost errors
to be fundanental under certain conditions, it nust be presuned
that when the Florida Legislature enacted s. 924.051(3), which
permts fundamental errors to be raised on appeal notw thstandi ng
the failure to preserve the issues in the trial court by
cont enpor aneous objection or a notion to correct, the legislature
wwas aware of which sentencing errors previously had been
determ ned to be fundanental error and the basis or rationale for
these holdings. Nothing in s. 924.051(3) indicates an intent on
the part of the legislature to limt or redefine the nmeaning of
"fundanmental error" as the termis used in this statute or as it
had been applied in pre-existing case |aw.

Appel l ant is cognizant of the en banc decision of the Fifth

12



District Court of Appeal in Maddox v. State, 23 Fla. L. Wekly
D720 (Fla. 5'" DCA March 13, 1998) which held there are no | onger
any fundanental errors in sentencing subsequent to the effective
date of s. 924.051 and Rule 3.800(b) on July 1, 1996. The court
in Maddox viewed the rule as a "failsafe" which obviates the need
for the concept of fundanental error in sentencing.

Petitioner contends that this viewis perhaps idealistic,
because the hard truth is that the witten judgnents and
sent ences— whi ch di scl ose the errors such as those conpl ai ned of
here— are not served on the defendant or defense counsel. If the
necessary docunents are not tinely served, then counsel is unable
to seek correction for something of which he or she is ignorant.
Thus, Rule 3.800(b) is far froma "failsafe" for the average
def endant .

Here, the announcenment of a lunp suminposition of $449 in
costs and fees was not sufficient notice to the petitioner. The
absence of notice of intent to inpose discretionary costs and the
absence of an opportunity to be heard are violative of due
process, and thus constitute fundanental error, addressable on

di rect appeal .

13



V.  CONCLUSI ON
Based on the facts of this case, the rules and statutes

cited, the statutory principles, case |aw and | egal argunent
presented, petitioner respectfully requests that this court
answer the certified question in the affirmative, disapprove of
the decision of the First District Court of Appeal, and remand
this case to the First District Court of Appeal for further
consi derati on.

Respectful ly subm tted,

NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

CAROL ANN TURNER

Assi stant Public Def ender
Fl a. Bar No. 243663

Leon County Courthouse
Suite 401

301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR PETI TI ONER
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy of the foregoing has been
furnished to James W Rogers, Assistant Attorney General, by
delivery to The Capitol, Plaza Level, Tallahassee, Florida; and a

copy has been mailed to appellant on this day of January,

1999.

CAROL ANN TURNER

15



