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STATEMENT OF THE ISSUES
1. IS JOE R WOLFE FIT TO RESUME THE PRACTI CE OF LAW?

2. | S THE REFEREE' S RECOMVENDATI ON BASED ON FACTS THAT ARE NOT
SUPPCORTED BY THE RECORD?

3. HAS THE REFEREE CREATED AN UNSUPPORTED LI TMUS TEST OF
REQUI RED COVMUNI TY WORK AND PRO BONO WORK | N ORDER TO SHOW
UNI MPEACHABLE CHARACTER?



STATEMENT OF THE CASE

Joe Rawls Wl fe, hereinafter referred to as "Wl fe", was
suspended fromthe practice of |aw on Novenber 16, 1995 for a
period of 3 years, wth provision for reinstatenent in 2.5 years
i f $300,000 was paid to the Baungardners.

Wl fe petitioned this Court, on Decenber 24, 1998, for
reinstatenment to The Florida Bar pursuant to Rule 3-7.10 Rul es of
Di sci pline.

Under the Disciplinary Rules, Anthony S. Battaglia was the
Fl ori da Bar designated reviewer. Anthony S. Battaglia did not
object to the reinstatenent of Wlfe, subject to certain
restrictions on his trust account. (See letter, item1l in
Appendi x)

The Florida Bar did not support the reinstatenent of Wl fe.
Di scovery disclosed that the Florida Bar objections to Wlfe's
rei nst atenent were:

(1) The beneficiaries of the Baungardner Trust, one or nore
of which were the conplaining parties that resulted in the
i nvestigation of and suspension of Wlfe, are opposed to Wife's
rei nst at enent .

(2) Wlfe owes various creditors who are shown in his
Chapter 11 Bankruptcy and has certain real property which could
be sold and the proceeds used to partially pay his creditors.

Wl fe, with the approval of the creditors, intends to use sone



of the proceeds fromone sale of assets to devel op anot her piece
of real property Wlfe owms. This may create a condition which

may be ripe for future trust fund violations. (See Wl fe request
for Adm ssions dated June 3, 1999, item 2 in Appendi x)

The Florida Bar nmade no objection to and stipulated into
evi dence the Petition For Reinstatenent and the attached 24
letters. The report of The Florida Bar investigation of Wlfe's
Petition verified and confirnmed the position, statenents and
opi nions of the persons whose letters were attached to the
Petition For Reinstatenent. This report and 24 letters were
admtted into evidence. (Order on Status Conference, item3 in
Appendi x)

The Referee limted the evidence to be received concerning
Wl 1liam Baungardner et al. vs. Joe R Wlfe, to the I ength of
l[itigation, attorney fees, verdict, notices of appeal, the
ultimate resolution of the matter, and brief evidence as to the
parties feelings regarding the resolution of the matter and
offers of settlenment nade by Joe R Wl fe to the Baungardners.
(Order on Status Conference, item 3 in Appendi x)

A hearing was held by the Referee on August 19, 1999. After
announci ng her ruling on Septenber 1, 1999, the Referee's witten
report of Septenber 16, 1999 was sent to the Suprene Court of
Fl ori da.

The Referee found that "the Petitioner has net the

condi tions inposed during the period of suspension and the



procedural requirenent of Rule 3-7.10"( Paragraph 111 A
of Report of Referee, item4 in Appendi x)

The Referee at paragraph 111-D of her report states, "There
is clear evidence of Petitioner's good reputation for
professional ability and of Petitioner's lack of malice
and ill feeling toward those involved in the disciplinary
proceedi ng. The Petitioner has nmade the appropriate assurances
as to his sense of repentance and his desire to conduct his |aw
practice in an exenplary fashion in the future." (Appendix item
4)

The Referee found that "Petitioner is not presently fit to
resune the practice of lawin that he has failed to present
evi dence of an uni npeachabl e character. Al though Petitioner has
testified as to his renorse, he has not engaged in any community
wor k service or permnissible pro bono worky."(Paragraph 111 H of
item4 in Appendi x)

On the question of renorse the Referee stated--"Although his
renorse seens sincere, he has not taken any action to restore the
public's confidence in himas a trustworthy individual or to
reconpense the bar for the damage he has done to the reputation
of the legal profession as a whole." (Paragraph 111 H of item4
i n Appendi x)

"H's actions, or lack of action, have denonstrated that he
has failed to grasp the noral inplications of his transgression;

and therefore, prevents a finding that he has presented evi dence



of uni npeachabl e noral character."(Paragraph 111 H, item4 in
Appendi x)
Wl fe filed a request for review of the findings of fact and

recommendati on of Referee.



STATEMENT OF FACTS

Joe Rawls Wl fe, hereinafter referred to as “Wlfe”, was
suspended fromthe practice of |aw on Novenber 16, 1995 for a
period of 3 years, with provision for reinstatenent in 2.5 years
i f $300,000 was paid to the Baungardners.

Wl fe fully cooperated with The Florida Bar investigation
before and after his suspension. Susan Wodrin, Wlfe's |egal
assi stance since 1974 stated, "He told nme to cooperate fully and
provide all the information we had to the Bar. He put ne at
their disposal to answer any question and pull up any information
t hey needed”. (R-126-13)

The detailed facts |l eading to the suspension are set forth
in the Conditional Guilty Plea for Consent Judgnent. (Appendi x
item 5)

In summary the causes for the suspension were escrow account
vi ol ati ons, escrow borrowi ng and borrow ng of funds by Wlfe's
corporations fromthe Baungardner Trust while Wl fe was serving
as trustee.

Wlfe's Petition for Reinstatenent was accepted by The
Florida Bar after an investigation and contains extensive detai
on Wl fe's activities since his suspension, as well as 24 letters
about Wl fe.(The petition is item®6 of the Appendix.)(The letters
are item 12 of the Appendix.)

The record contains extensive facts relating to the question



of Wlfe's fitness to practice | aw and his uni npeachabl e
character. In summary the record shows the follow ng facts:

Attorney Robert C. Burke, Jr. has known Joe Wl fe as a
| awyer since 1974, (R-87-19) as co-counsel and adversarial, and
his legal ability is superb. (R-88-7) It is superb both from an
intellectual, and educational standpoint and in terns of
denmeanor, productivity and display of effort.(R 88-6) Hi s
reputation in the comunity is excellent. He was in shock to
| earn of Joe Wlfe's problens, and " but for this event, | would
absol utely consider himto be honest and trustworthy. 1've seen
himin too many situations, and he has al ways abi ded by what was
right.” (R 92-4) On being able to practice again in a exenplary
fashion M. Burke has enjoyed his "relationship with Jody before
this matter and would hope to enjoy it again prospectively." (R-
92- 20)

Attorney Charles F. Robinson has an extensive record of Bar
| eadership (R-101-25-102-6) and has known Joe Wl fe as a | awer
since 1967. He has dealt wth Joe Wlilfe on real estate and
getting help on tax matters. (R-103-2). Joe Wlfe's reputation
on professional ability is outstanding. (R-103-20) He has an
outstanding mnd and is the kind of |awer that doesn't exist in
as many offices as we need themto. (R105-15) "The idea of not
taking a retainer because he feels there's nutual trust between
| awer and client, that's just a Jody kind of thing." (R 105-20)

He renenbers when the C earwater Bar was | ooking for a place and
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Jody, on behalf of the famly, made an offer that was al nost free
for a site. (R 106-16) M. Robinson's reaction to his problens
was absol ute surprise and di sappointnent. Not in character for
Jody Wlfe. (R 104-2) "I volunteered to do sonething like this
testinmony to help." (R 104-4). "If | didn't believe strongly in
his character, then I wouldn't be here."” (R107-19). " | would
make himny trustee." (RL0O7-20) "The level of trust | have in him
shoul d be viewed in a society now where | awers are not trusted
very much by outsiders & |lawers don't trust each other very
much. " (R-109- 1)

Attorney F. Wall ace Pope, Jr. has practiced law in
Cl earwater for 25 years and has known Joe R Wl fe for 25 years.
He worked with Joe R Wl fe on referred litigation and "have
al ways known himto be a highly conpetent, professional attorney
who represents his clients with great skill and determ nation."
(Exhibit 8/ 7 attached to Petition) " M. Wlfe's action with
respect to the Baungardner Trust were out of character. He has
represented to nme that he is commtted to living up to the
standards of the Rules of Professional Conduct, and | believe
him" (Exhibit 8/7 attached to Petition.)

Susan Wodrin was Joe R Wl fe s |l egal assistant from 1974
until his suspension in 1995. (R-125-6) He al ways put the
client's interest first. (R 125-20). He has a knack for seeing
t he whol e picture and can put together solutions that please both

sides. (R-125-15) He is as honest as they cone, also clients have
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told her that. (R 127-19) On his professional abilities, he is
brilliant. (R 127-25) "His clients respected him not only for
the results he achieved for them but for his honesty, integrity
and respect for them During his entire career as an attorney,
his actions were above reproach. " (Petition Exhibit 8/8-p.2)

Linda Stewart has known Joe R Wl fe for 34 years. (R-111-
17) Her deceased husband was an attorney and she never heard
anyt hi ng negative about Jody, (R 113-3) until he called and told
her about a very bad m stake. (R 113-15) "He was held in high
esteemand | believe still is.”" (R 113-24) "I wouldn't hesitate
for a nonent to turn over all of ny affairs to Jody." (R-114-10)
If readmtted he will avoid problens and practice law in an
exenplary fashion. (R-115-12). "There are so very many people
inthis world, no matter their profession, who focus solely on
nmoney, but Jody is one of those rare individuals who truly cares
about people and wants to see themtreated fairly and
adequately. " (Petition Exhibit- 8/1)

John V. Phillipoff is chairman of the board of PCB Bandcorp
and has known Jody 25 years. (R-117-8) M. Wl fe has al ways been
very respected in our comunity. Oher attorneys and CPAs do not
hesitate to consult M. Wl fe on conplicated | egal matters and
taxes. On one occasion for ny partners and nyself he worked out
t he exchange of a nunber of properties, and our CPA stood in awe
of the 50 page conpl eted package. (Petition Exhibit-8/5) " You

m ght not |ike the answer to a question you asked M. Wl fe but
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it was an honest answer and there was nothing msleading in his
answer." (Petition Exhibit- 8/5)

Lowr ey Whitson has known M. Wl fe for about 40 years both
personal ly and professionally. He is aware of M. Wlfe's
out st andi ng professional expertise when he represented his
father, who had severe tax problens. M. Wl fe through hard work
obt ai ned good results. He has used diligence in representing
Lowey Waitson in an extrenely conplicated chain of events and
has "given ne invaluable insight into ny personal tax and
busi ness questions.” "M. Wl fe has always pulled out all the
stops to help ne, above and beyond the call of duty."(Petition
Exhibit-8/2) "It is the opinion of many that attorneys in
general are nore interested in furthering their own financi al
wel | being than they are in genuinely helping their clients. M.
Wl fe definitely is NOT a nenber of that class.” "He is a great
deal nore than a highly qualified professional; he is a warm
genui nely caring and concerned friend to all he serves."

(Exhi bit-8/2)

Lorrai ne A Blackwood has known Joe R Wl fe since June of
1994. She relates an experience of using Joe R Wlfe in
contract work on selling Ol ando properties to Asia investors.
There was a three day tinme crunch and a difficult CEO from Korea
who had little regard for the legal requirements of Florida. Joe
R Wl fe put his calendar on hold and stood firmw th her CEQ

never losing his tenper, and carefully expl aining again and again
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why certain things could and could not be done. Joe R Wlfe
contracts and escrow program | ater protected over twenty
investors in securing returns on their deposits. (Petition
exhi bit-8/3) She was involved in two other cases with Joe R
Wl fe, and states, "it was not only his i nmense know edge of the
| aw that inpressed ne but his thoughtful approach and
insight."(Exhibit-8/3) "Joe R Wlfe exenplifies what | believe
attorneys were originally neant to do - counsel, guide, right
wrongs, and ensure justice prevails - even if it means not
getting rich." "Joe R Wlfe is not only one of the finest
attorneys | have known, but an individual with a certain
rectitude and honor that is not often found today." (Exhibit-8/3)

Robert M|l er has known Joe R Wl fe as his attorney for
over twenty years. "In every case, he has directed ne to the
nost ethical course of action”. "He has handl ed hinself with
conpl ete professionalism unwavering commtnment and unparall el ed
skills." (Petition Exhibit- 8/19)

Frank C. Kunnen, Jr. has known Joe R Wl fe for 25 years.
"In the 25 years that | have sought advice fromM. Wlfe, | have
al ways respected his | egal opinion, appreciated his patience and
been overwhelmed with his professionalism" (Petition Exhibit-
8/9) M. Wlfe has al ways been highly regarded w thin our
community with respect to his participation within and the
noralistic manneri smhe portrays. 1In all the years that | have

known M. Wl fe, | have heard nothing but positive remarks from
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others within our community." (Exhibit-8/9)

George E. Feaster has used M. Wlfe's |legal and tax
services since 1984, which resulted in "a deep respect for his
professional abilities." (Petition Exhibit 8/ 24) He respectfully
requested that the Court rule favorably on his petition for
reinstatenent. "The community and his clients mss his w sdom
expertise and counseling." (Exhibit- 8/24)

Wl fe clearly states that he knows why he was suspended, due
to his ignoring the trust and escrow rul es and the Baungardner
Trust borrowi ng. (R-18-8) He acknow edged that his m stakes were
tragi ¢ and agai nst what he was trained to do.(R-37-14) He states
that the suspension was justified and bl anes hinsel f. (R 21-11)
The witness at the hearing stated that he took full blanme and had
expressed no ill will or nmalice towards the Bar or the
Baungardners. "He has acknow edged his utter enbarrassnent and
disgrace to ne."(R-90-1) He "has expressed renorse and
repentance to him” (R-104-21) "1 know Jody very well and he's
very renorseful." (R-117-25)

Wl fe has no ill feeling towards the Bar and is sorry that
he caused it.(R-36-10) There is no ill feeling towards the
Baungardners or criticizing of them (R 36-20 & 37-2)

Wl fe has spent nost of his time in the last four years
trying to pay back his debts.(R-22-15) "He has ny respect and |
honor the efforts he's making to nmake everybody whole. He could

have taken the easy way out, a straight liquidation." (R 118-1)
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"Jody has put his life on hold, and continues to do so inyto get
the present market value out of these properties."(R 136-14)

Rat her than wal ki ng away he has spent four years denonstrating
repentance trying to make this work. (R-99-17) "I think that's
admrable. | choose to believe that it is an effort to make up
for the ridicul ousness of the error that he nade before.” (R -99-
23) "He has learned a | esson that is not inaginable, ythat he
did wong,YIt alnost killed him He devel oped a heart problem
due to the stress." (R 141-25 & 142-2)

As set forth by Wl fe's bankruptcy reorgani zati on attorney,
for three years during the reorgani zati on he has seen very few
peopl e experience the stress fromthe enbarrassnment and the
hum liation due to the Bar suspension and poor financi al
condition. "Notw thstanding the extrene pressure that you were
under, not once did you suggest that your case be handled in
other than a straight forward, ethical and honest manner. Your
exenpl ary character during a tinme of extrene financial and
personal pressure would indicate to ne that you possess the noral
character necessary for the practice of law "(Petition Exhibit
8/ 10)

When questioned about his Baungardner Trust |oan activity
the Petitioner made full disclosure to the Baungardners in two
reports, dated in Decenber 1994 and February 1995, (Hearing
Exhibits 6 and 7) that were received by the beneficiaries and are

attached to the conplaint that WIIiam Baungardner fil ed.
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(Hearing Exhibit 8)

Prior to the Baungardner suit being filed in March of 1995
Wl fe signed personal notes in 1991 on trust |oans to Leftcoast
Apparel, Inc. after the corporation went under.

The notes contained a provision that Wl fe was personally
liable for attorney fees. (Hearing Exhibit 7-report attaches note
copies.) Wlfe paid $154,868.01 in interest on the notes
prior to the trial of the WIIliam Baungardner case.(Petition for
rei nstatenent, paragraph 7, Appendi x 6)

Wl fe told R chard Baungardner he was sorry and vol unteered
to resign as trustee.(R-27-4) At nediation of the case Wlfe's
| awyer on his behalf gave an extensive apol ogy. (R-29-7)

The Baungardner Trust had a 706 val ue of 732,949.20 and
requi red annual distribution of $73,296.92. (Exhibit 4 page 2
attached to the Petition, Appendix 6) Wlfe served as trustee
from February 1980 until he resigned in July of 1995 two weeks
before the Baungardner trial. (R 229-13) Al required trust
annual distributions of 73,296.92 were made for the 15 years and
six nmonths Wl fe served as trustee. (R-232-7 & 229-7)

At the tinme that Wbl fe resigned as trustee, the trust had
$42, 000 cash, a $60, 000 nortgage receivabl e(R-71-23) and notes
recei vabl e of $671,000 from Wl fe. (R 71-23)

In addition to the $102,000 in trust assets turned over to
the new trustee, Wlfe paid in full settlenment an anount of

$850, 000, which was $179, 000 nore than the amount of the notes he
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signed. (Full release fromthe Baungardners and the Trust,
Exhibit 4 introduced at hearing, Appendix 7)

The suit filed in March of 1995 by WII|iam Baungar dner on
behal f of the trust resulted in a judgnment dated July 23, 1996
based on a tort theory of $1,500,000 and $3, 000, 000 putati ve.
(Hearing exhibit 5, Appendix 8) This judgnent was appeal ed.
(Hearing exhibit 5, Appendix 8) There was never a state appellate
court decision fixing the anount due from Wl fe.

The settlenment was part of the reorgani zation plan of Wlfe,
whi ch was approved by the Baungardners, the Baungardner Trust
trustee, and the Federal Bankruptcy Court. (Hearing exhibit 3,
Appendi x 7).

Wl fe nmade attenpts after the failed settlement negotiations
at arbitration to settle the case before trial. A letter of
Decenber 7, 1995 was sent to the three trust beneficiaries
inviting settlenment. The letter stated he had dism ssed his
attorney who brought up bankruptcy and that he wanted to do every
thing to settle and avoi d bankruptcy and wanted to pay the Trust
rather than |l awers. (Hearing-Exhibit 1, Appendix 9)

Wl fe sent a detailed letter dated February 1, 1996 offering
several settlenent options. The letter set forth all the assets
and liabilities of Wl fe and offered to give the trust whatever
assets they wanted, so |long as enough was left to pay Wlfe's
other creditors. (Hearing Exhibit 2, Appendix 10)

After the trial Wlfe appealed and filed for a Chapter 11
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reorgani zation. Wlfe tried to avoid filing under the Bankruptcy
Law. Attorney Rogers, the attorney for WIIiam Baungardner,
stated that M. Wl fey"sincerely did not want to declare
bankruptcy." (R 155-8) M. Wlfe filed for a reorganization in
Novenber, 1996, to stop the foreclosure sale of two different
properties as one unit.” "If the Island property was |ost, then
there woul dn't be enough assets to pay all the creditors,

i ncludi ng the Baungardners." (R-25-4 to 11)

In order to pay his creditors, Wl fe waived his Honestead
Exenption. (Hearing Exhibit 3, Appendix 11)

Wl fe still owes his other creditors a net of over $850, 000.
The $ 1, 180,629.20 set forth in the Petition includes an anount
that Wl fe has inherited fromhis Mdther's estate.

The anobunt due is after paynments through real estate
transfers of over $1,500,000 to nortgage holders, resulting in a
| oss of over $600,000 to Wlfe. A cash paynent of $850, 000 was
made to the Baungardner Trust froma sale of the famly farm A
cash paynent of $150,000 was nade to Glls for a rel ease of the
| sl and t hrough funds borrowed from Wl fe's brother. (Hearing
Exhi bit 3, Appendix 11) The creditors not yet paid have agreed to
the plan of reorganization giving Wlfe up to five years to pay
the debt plus interest, and Wl fe has been di scharged from
bankruptcy. (Appendi x 11) The Bar investigation report in record
confirms their agreement in great detail.

The Florida Bar stipulated that Wl fe has the assets to pay
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his creditors and this was nade part of the pre trial order
(Appendi x 3)

The record shows that Wl fe has engaged i n extensive
community work and pro bono work prior to suspension. Wlfe was
active for 9 years in the C earwater Jaycees, serving on
commttees, and as |egal counsel and vice president. (R 44-20)

Wl fe served on the O earwater Downtown Association giving free

| egal services for 8 to 10 years and al so served as co-chairnmn
of both the traffic and convention commttee. (R-45-3) Wlfe
did pro bono work for the Cearwater Yacht C ub and served on
their board for 7 years and on the board of trustees for 5 years.
(R-45- 15)

Wl fe has done extensive pro bono work for individuals as
wel | as the public organi zati ons nenti oned above. Three letters
attached to the Petition verify sone of this work. Linda K
Stewart sets forth that Wl fe handl ed her husband s estate for
free. (Petition Exhibit 8/ 1 and R 112-2) Lorraine A Blackwood
sets forth that Wl fe represented her personally on a pro bono
basis, with well over sixty hours of time, just prior to his
suspension fromthe Florida Bar. "He put his owm welfare on hold
to address ny i mediate problem™ (Petition Exhibit 8/3) Janes
G Rayes sets forth that Wl fe hel ped a group of investors obtain
an out of state attorney and by seeing it through and hel ping

with settlenent, all for no fee.(Petition Exhibit 8/6)
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SUMMARY OF ARGUMENT

After an extensive review, The Florida Bar agreed, the

Ref eree has found, and the record reflects clear and convi nci ng

evi dence that Wl fe has:

1

Met the conditions inposed during the period of
suspension and the procedural requirenents of
Rul e 3-7.10 (Appendi x 4, paragraph 111 A)
Provi ded cl ear evidence of Petitioner's good
reputation for professional ability (Appendix 4, 111
D.)

Provi ded cl ear evidence of Petitioner's |ack of
malice and ill feeling toward those invol ved (Appendi x
4, 111 D.)

Made appropriate assurances as to his sense of

repent ance (Appendix 4, 111 D.) and his renorse seens
sincere. (Appendix 4, H)

Shown his desire to conduct his law practice in an
exenplary fashion in the future. (Appendix 4,111 D.)
Made restitution of funds before the suspension
(Appendi x 5) and paynment of debt of $850,000 was nade
to the Baungardners, as the order of suspension

nmenti oned the repaynment of $300, 000.

The Referee has found that Petitioner is not fit to resune

the practice of law due to Petitioner's failure to present

evi dence of an uni npeachabl e character.
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The Referee's fact findings are not supported by conpetent,
substantial evidence in the record. The amount paid to the
Baungardners was determ ned by full settlenent of the natter to
be $850, 000 and not the $1,500,000 stated by the Referee. The
evi dence was contrary to the finding of the Referee that the
evi dence did not support the claimthat there were efforts to
fully reinburse the Baungardners before the trial. The record
shows extensive efforts to settle the matter before trial and the
efforts were fully supported by a pretrial settlenent letter
(Hearing Exhibit 2, Appendix 10) and the testinony of the
Baungar dner’s own attorney.

The Referee has taken one nethod of show ng good noral
character, pro bono or community service, and nmade them a
requi renent for reinstatenent. The Referee ignored the extensive
record of pre suspension community service and pro bono work,
the fact that her pre trial order did not nmake such a requirenent
an issue for evidence at the hearing, and the fact that the
suspension of the Petitioner prohibited providing | egal services
with client contact.

The Referee has expanded the requirenment of this Court’s
suspension order. |If the criteria of the Referee is adopted,
then the Court should do so by requiring such community service
in future orders of suspension and also nake it clear what, if
any pro bono services can be perfornmed while suspended. This

requi renment should not be a condition of Wlfe' s reinstatenent.
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The suspension order is res judicata.

To determ ne good noral character the Court should | ook at
the 29 years of |law practice without any prior grievance matter,
the fact that Petitioner has fully cooperated with The Fl ori da
Bar, and has devoted hinself for four years to solving the
probl ens that he admts he created. The record clearly shows
that Petitioner is not only an unusually conpetent attorney but
that he is honest and his clients mss his wisdom expertise and
counseling. Strong noral character has been shown during the
suspension by Petitioner’s action in paying his creditors over
$2, 500, 000, wai ving his honestead, and obtaining the agreenent
fromhis remaining creditors that he has their confidence and
sufficient assets to pay the remaining debt in full wth
i nterest.

Petitioner is discharged from bankruptcy, having nmet “the
conditions set forth by the Suspension Order and deserves
rei nstatenent and an opportunity to earn a living in the field in

which he is trained.” The Florida Bar v. VWitlock, 511 So.2d 524

(Fla. 1987) Petitioner’s actions show repentance and that he
recogni zed the severe nature of his transgressions.

The facts of Petitioner’s transgressions were nmade a part of
this Court’s order of suspension. The Court suspended Wl fe, did
not di sbar Wil fe, and the reinstatement of Wlfe wll serve to
protect the public, pronote |awer cooperation and encourage

t hose that devote thenselves to solving the problens they
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created. As a lawer, WIlfe will be given the chance to continue
the type of work he was trained to do and has done so well in the
past, while contributing the type of community work and pro bono

wor k he has al ways done as a | awyer.
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IS JOE R. WOLFE FIT TO RESUME THE PRACTICE OF LAW?

Yes. The record and nost of the Referee’s findings
confirmed M. Wlfe's fitness to resune the practice of law. The
Ref eree found, "There is clear evidence of Petitioner's good
reputation for professional ability and of Petitioner's |ack of
malice and ill feeling toward those involved in the disciplinary
proceedi ng. The Petitioner has nade the appropriate assurances as
to his sense of repentance and his desire to conduct his | aw
practice in an exenplary fashion in the future." (Appendix, 4,
par. 111 D.)

The Referee’'s finding that Wl fe "has failed to present
evi dence of an uni npeachabl e character" (Appendix, 4, par. 111
H) is not supported by the record.

Uni npeachabl e character is clearly and convincingly shown by
what M. Wl fe has done during his 29 years as a |lawer and his
efforts during the tine of his suspension.

Character nust be viewed over tinme and can not be solely
judged by sone litnus test applied over a selective period of
tine.

Attached to the Petition For Reinstatenment were 24 letters
attesting to Wl fe's uni npeachabl e character, professiona
ability, lack of malice and his sense of repentance, and desire
to conduct his practice in a exenplary fashion if reinstated.
(Appendi x 12) As is nore fully summarized in the Statenent of the

Facts above, the testinony at the hearing fromtwo attorneys, CEO
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of a Community Bank, former clients, his secretary for over 21
years, and his brother affirmed in great detail M. Wlfe's
fitness to resune the practice of law. This evidence al so shows
uni npeachabl e character

Wl fe's record after 29 years of |aw practice w thout prior
gri evances shows uni npeachabl e character.

Wl fe fully cooperated with The Florida Bar, acknow edged
his wong doings in the consent judgnment of suspension, and paid
back all loans fromhis trust account before his suspension.

Uni npeachabl e character is showmn by the fact that Wl fe did
the right thing in a nunber of cases where it would have been
easier and/or nore in his self-interest to have done sonet hi ng
el se.

1. When Leftcoat Apparel, Inc. went under in 1991, Wlfe
coul d have forced corporate bankruptcy, discharged the corporate
debt and used the long trust |loan history and his broad
i nvestment authority granted in the Baungardner Trust to possibly
avoi d personal liability. |Instead, Wl fe signed personal notes
to the Baungardner Trust for $671,000 and paid $154,868.01 in
i nterest before the Baungardner trial.

2. Wl fe gave two detailed and accurate reports to the
three trust beneficiaries of his errors in Decenber of 1994 and
February of 1995. (Hearing Exhibits 1 and 2, Appendix 9 and 10) He
coul d have resigned as trustee and hid behind the Trust powers.

3. After one of the three trust beneficiaries filed suit
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in March of 1995, Wl fe was asked by anot her beneficiary to stay
on as trustee. |Instead of taking the easy way out and resigning
as trustee, Wl fe honored that request and stayed on as Trustee
and kept the required $73,294 annual distributions current
through the time he resigned as trustee two weeks before the
trial.

4. Wl fe could have followed the advice of his attorney
and filed bankruptcy, claimng his $2,500,000 + 160-acre
Honmest ead Exenption and stopping any trial. Instead Wlfe
dism ssed his attorney and nmade offers of settlenent after failed
medi ati on, offering whatever assets the beneficiaries wanted to
pi ck, provided that enough assets were left to pay other
creditors. (Hearing Exhibits 1 and 2, Appendix 9 and 10)

5. Wl fe filed for a Bankruptcy Plan of Reorgani zation in
Novenber of 1996 to stop the loss through foreclosure of assets
so all creditors could be paid. Wlfe could have clained his
Honest ead Exenption and filed for |iquidation.

6. Wl f e obtai ned di scharge from bankruptcy by agreeing to
work after the bankruptcy to pay over $850,000 in debt to the
remai ning creditors and agreeing to use what remained of his
honmest ead exenpt property to help himdo so.

None of the efforts by Wl fe excuse the wong that he did.
Wl fe has admtted his errors, blames only hinself and has no
mal i ce toward others. (R-36-10, R-36-20, R-37-20, R-37-2) Once a

m st ake i s made, what one does to rectify the m stake shows
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character. Uni npeachabl e character is shown by the action and
choi ces Wl fe nmade by putting his life on hold, l|iving nmeagerly,
and by not seeking a new job so he could devote hinself to
paying off all his debts.

At a substantial |oss of assets to hinself, Wlfe has paid
of f over $2,450,000 in debt since being suspended and has gai ned
t he agreenent and confidence of his remaining creditors. The
Fl ori da Bar has agreed that Wl fe has the assets to pay his
remai ni ng creditors. (Appendi x 3)

As stated by Wl fe' s bankruptcy attorney, "Your exenplary
character during a tine of extrene financial and personal
pressure would indicate to nme that you possess the noral
character necessary for the practice of law. " (Petition Exhibit
8/ 10, Appendi x 6)

Rat her than wal ki ng away, Wl fe has spent over four years
denonstrating repentance by trying to make a repaynent plan work.
"I think that's admrable. | choose to believe that it is an
effort to make up for the ridicul ousness of the error that he
made before." (R-99-23)

Wl fe has denonstrated financial responsibility by paying
t he Baungardner trust $850,000, obtaining their full rel ease, and
filing a Chapter 11 bankruptcy proceedi ng as suggested in The
Florida Bar v. Wnderman, 663 So.2d 623 (Fla. 1995). Wat Wl fe

did to conpensate the aggrieved party and pay his debts is

i ndicative of character. The Florida Bar v. Sicknmen, 523 So.2d
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154 (Fla. 1988)
Wlfe's Petition for Reinstatenent and the evidence in the

record satisfies the standards of the case law. The Florida Bar

V. Gusmark, 662 So.2d 1235 (Fla. 1995) and The Florida Bar v.

Wi tlock, 511 So.2d 524 (Fla. 1987). Wlfe's admtted m stakes
wer e addressed by The Florida Bar and this Court and resulted in
a three year suspension in Decenber of 1995. After four years of
suspensi on Wl fe has shown his fitness to be readmtted to the
Bar .

Wlfe's entire career as an attorney shoul d be consi dered.
The record shows in depth that Wlfe "is the kind of |awer that
doesn't exist in as many offices as we need themto." (R 105-15)
"His clients respected him not only for the results he achi eved
for them but for his honest, integrity and respect for theni.
(Petition Exhibit 8/8 p.2, Appendix 6) "He is a great deal nore
than a highly qualified professional; he is a warm genuinely
caring and
concerned friend to all he serves." (Petition Exhibit 8/2,
Appendi x 6) As one pro bono client said, "He put his own welfare
on hold to address ny i medi ate problem"(Petition Exhibit 8/3,
Appendi x 6) "The level of trust | have in himshould be viewed
in a society now where | awers are not trusted very nuch by
outsiders and | awyers don't trust each other very much."(R-109-1)
"The community and his clients mss his wisdom expertise and

counseling."” (Petition Exhibit 8/24, Appendix 6) "He has handl ed
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hi msel f with conpl ete professionalism unwavering commtnent and
unparal l el ed skills."(Petition Exhibit 8/19, Appendi x 6)

The best evidence of fitness for practice of |aw conme from
t hose who have known the attorney’ s professional conduct first
hand and not fromthose who do not know himand who apply a
litmus test to determ ne character. One thing is not to be
determ nati ve.

Actions that prove repentance speak |ouder than words.
Suspendi ng | awyers rather than disbarring themcreates a nethod
of making the punishnment fit the transgression. Lawers deserve
a second chance.

For the reasons stated in the record, this brief and to |l end
constancy with prior case law, the Court should reinstate Joe
Rawl s Wl fe to the practice of |aw

The record shows Wl fe has:

1. Met the conditions inposed during the period of
suspension and the procedural requirenents of Rule 3-7.10.

2. Provi ded cl ear evidence of Petitioner’s good reputation

for professional ability.

3. Provi ded cl ear evidence of Petitioner’s lack of malice
and ill feeling toward those invol ved.
4. Made appropriate assurances as to his sense of

repentance and his renorse seens Sincere.
5. Shown his desire to conduct his |law practice in an

exenpl ary fashion in the future.
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6. Made restitution of funds before the suspension and
pai d debt of $850,000 to the Baungardners, while the order of
suspensi on nentioned repaynment of $300, 000.

7. Uni npeachabl e char acter

The referee’s failure to find uni npeachabl e character
ignores the record, Wilfe' s wtnesses, and the letters of the 24

peopl e who supported Wl fe' s reinstatenent.
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IS THE REFEREE’S RECOMMENDATION BASED ON
FACTS THAT ARE NOT SUPPORTED BY THE RECORD?

Yes. The referee's finding that each beneficiary received
"$15, 000 i nstead of the estimted $500, 000 per person they woul d
have received if the trust had been handl ed appropriately, using
conservative investnent techniques", is not supported by the
record.

The record shows that Wl fe paid $850,000 to the Baungar dner
Trust and received a full release. (Hearing Exhibit 4, Appendi X
7) In addition, the record shows that Wl fe turned over $102, 000
to the successor trustee. (R 71-23) The total available to the
trust was $952, 000.

There is no accounting in the record as to how the successor
trustee disbursed the funds. There is no evidence that the
beneficiaries received $15,000 each. The $15,000 is probably a
t ypographical error by the referee. |If the referee neant to use
the figure of $150,000 for each of the three beneficiaries, the
referee went beyond the scope of the hearing and status
conference order which [imted the issue on the anmount due the
beneficiaries versus the anmount received by the beneficiaries.

There is no expert testinony as to what should have been in
the trust had Wl fe used appropriate investnent techniques. No
State Court decision on the matter of the ampbunt due from Wl fe
was final. (See Notice of Appeal filed, Hearing Exhibit 5,
Appendi x 8) The beneficiaries, the Trust, and Wl fe did reach a

final determ nation of the anbunt due and set the anount at
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$850, 000 and that is what was paid. (Hearing Exhibit 4, Appendi X
7) The Bankruptcy Court approval of this settlenment nmade this a
final legal determnation of the matter. (Hearing Exhibit 3,
Appendi x 11)

In addition, the question of the amount paid and what shoul d
have been paid were not permtted by the Referee's pre trial
order. The Referee's pre trial order on the Baungardner
litigation stated, "The parties will be able to offer evidence
and/or rebuttal evidence regarding the follow ng:

1. The length of the litigation.

2 Attorney's fees as a result of the litigation.

3. The verdict and the ultimate resolution of the matter.

4 Brief evidence as to the parties feelings regarding the

resolution of the matter." (Appendix 3)

It was not appropriate under the order, the record, and the
final determ nation of these natters by the parties and the
Bankruptcy Court for the Referee to enter a fact finding on the
guestion of what the value of the trust should have been and the
amount the beneficiaries received. The Referee entered her
j udgnent of what shoul d have happened as a fact finding and
i gnored the record on the amount of the settlenent. The $15, 000
anount i s not supported by the record.

An addi tional unsupported finding by the Referee was, "The
Petitioner's clainms regarding his efforts to fully reinburse the

trust beneficiaries prior to the case going to trial were not
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supported by evidence." (Appendix 4, 111 E.)

The record shows that there were extensive efforts to settle
the matter before trial. After a failed attenpt at arbitration
Wl fe dismssed his attorney and nade an offer to settle that
gave the Baungardners a choice of any of Wl fe's assets, provided
enough was left for the other creditors. (Hearing Exhibit 1 and
2, Appendix 9 and 10) In short, Wlfe offered to give up
everything he had to all his creditors to settle the case,

i ncluding his honestead. Wlfe's share of the farmwas offered
at a figure of $650,000 and was sold while in bankruptcy for
$930, 000. The asset values were not inflated for settlenent
pur poses. (Hearing Exhibit 2, Appendix 10)

These actions showed uni npeachabl e character and renorse for
hi s transgressions.

The attorney for WIIliam Baungardner, Howard Denni s Rogers,
made the follow ng statenments on settlenent efforts by Wl fe:

1. "I think that M. Wl fe sincerely wanted to resol ve
this litigation at various times during the
litigation." (R 151-3)

2. On attenpts by Wlfe to sell his honestead, Rogers
stated, "He had prospective buyers who backed out of
t he deal on several occasions and that caused sone
of the settlenent proposals to becone nonviable."(R-
151-9)

3. The failure to settle "wasn't for a lack of M. Wlfe's
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notivation to settle. It was due to two factors. First
of all, buyers for his real estate were not avail abl e;
and, secondly, M. Wl fe wanted to hang on to as nuch
as he could hang on to, which in his circunstance is
probably understandable." (R 154-17-23) O her
creditors would have to be included in any bankruptcy
plan. "He couldn'tyjust |iquidate assets, assuning
that he could do so, and pay the Baungardners. (R-162-
20- 24)

4. M. Rogers stated that M. Wl fe"ysincerely did not
want to decl are bankruptcy."(R-155-8) At nediation
before the trial, his attorney recommended bankruptcy
and "M . Wl fe declined his advice." (R 155-12)

The Referee’'s fact finding on pre trial settlenment effort
ignores the record. The way the Referee worded her fact finding,
"to fully reinburse", requires a judgnent as to the anount that
shoul d have been paid. As set forth above, this should not have
been a question for a fact finding by the Referee.

O her exanples of this are found in paragraph 111 C, 111 E
& 111 F. For exanple, as set forth above, the properties were
offered in settlenent prior to the trial and not just post
verdict, as she finds. (Hearing Exhibit 2, Appendi x 10)

The Referee entered a fact finding that, "H's actions, or
| ack of action, have denonstrated that he has failed to grasp the

noral inplications of his transgression; and therefore, prevents
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a finding that he has presented evidence of uni npeachabl e noral
character." (Appendi x 4)

How coul d Wl fe have spent four years on working on
repentance and not grasp the noral inplications of his
transgression? The record is clear as to Wlfe's regret as to
t he harm done to the beneficiaries and The Florida Bar and
several apol ogies were given. (R 21-11, 22-15,27-4,28-23) "He has
acknow edged his utter enbarrassnent and disgrace to ne."(R-90-1)
He "has expressed renorse and repentance to him" (R-91-16)

"H's repentance is absolutely clear, he's nortified and
personal |y enbarrassed."” (R-104-21)

The Referee has concluded that Wl fe has failed to engage in
any community work service or pro bono work. That he has thusy"y
failed to restore the public's confidence in himas a trustworthy
i ndi vidual or to reconpense the Bar for the damage he has done to
the reputation of the |legal profession as a whole." (Appendix 4)

Wul d Wl fe have been better off to seek reinstatenent after
perform ng comunity work, retain his honestead, and filing
Chapter 7?

The record shows that the people who know of Wlfe's efforts
honor his efforts and trust him Wuld the reputation of |awers
have been better served if Wlfe had et the creditors fight over
his assets and destroy his ability to repay all his creditors?
Wl fe took the high road by not filing a Chapter 7 and keepi ng

hi s exenpt honestead, and by doing so showed that all |awers do
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not take the easy why out or act solely in their best financial
interest. Wlfe put everything on hold and devoted four years to
solving his debt problens and wai ved his Honestead Exenpti on.
Renorse is not just saying you are sorry, it also is trying to do
sonet hi ng about it.

Pro bono and conmunity service was not a condition of the
suspension order, nor is it a requirenent to show uni npeachabl e

noral character. The Florida Bar v. Sicknmen, 523 So.2d 154 (Fl a.

1988)

The referee’s finding as to the anmount of noney received by
t he aggrieved party was incorrect and not part of what was to be
presented at the hearing, |ooks behind the rel ease signed by the
aggrieved parties and the anount paid, and attenpts to require a

di fferent anount than provided for by the suspension order.
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HAS THE REFEREE CREATED AN UNSUPPORTED LITMUS TEST OF
REQUIRED COMMUNITY WORK AND PRO BONO WORK IN ORDER
TO SHOW UNIMPEACHABLE CHARACTER?
Yes. The Referee based her recommendation not to reinstate
Wl fe on her finding that there was no show ng of comunity work
and pro bono work. She stated in her report, "The standard for

reinstatenent is set out in The Florida Bar re Mlton E

G usmark, 662 So.2d 1235 (Fla. 1995) (Appendix 4) This case does
not require a show ng of community service and pro bono work in
order to show uni npeachabl e character

As set forth in the | ast page of the Statenent of Facts
Wl f e has done extensive comunity work and pro bono work during
his 29 years of |aw practice. The lack of community work and pro
bono work was never a problem

There was no requi renent of comrunity work or pro bono work
in this Court’s order of suspension. The order and the rul es
required that Wl fe refrain frompracticing law. This Court’s
rules are clear about the limted enpl oynent of attorneys
that are suspended. The rules regulating the Florida Bar, 3-6,
prohibit direct client contact. How can soneone do pro bono work
when there can be no client contact? The rule restricts
vol unteer work to an authorized business entity and a sworn
report nust be submtted quarterly that no aspect of the
enpl oyee's work has involved the unlicensed practice of |aw, that
t he enpl oyee has had no direct client contact, or handled trust

funds or property.
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Pro bono work or comrunity service was not an issue at the
pre trial hearing. The objections to the reinstatenent of Wlfe
rai sed by The Florida Bar were not based on | ack of community
service or pro bono work. The presentation of Wlfe's case to
the Referee did not focus on community work, since it was not an
i ssue raised by The Florida Bar.

The Referee referred to "Wlfe's debt to the community". |If
this "debt to the conmunity” is to be analogous to a crimnal’s
debt to society, then Wlfe has served his tine with a 3 year
suspensi on, that has now becone over 4 years, in the sane
manner as a convicted felon serves his sentence.

The Referee required an unspecified amount of comrunity
service or pro bono work to be done in order to be reinstated.

Wl fe was suspended fromthe practice of |aw, versus being
di sbarred. The Suspension Order is silent as to community
service or pro bono work.

Wl fe's record of past pro bono work and community service
was performed when no one was wat ching or requiring such work.

Wl fe has never viewed doing community work or pro bono work as a
puni shment or sonet hing one nust do to nmake anends. Wlfe's

community work and pro bono work was done because Wl fe wanted to
hel p the community and individuals, not because he sought credit.

Char acter should not be decided by sone perception of WIlf's
failure to do things that m ght | ook good on a résumgé. Wat

Wl fe has done during his 29 years of |aw practice and during the
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time of suspension tells one a great deal about his character.
Wl fe devoted hinmself to solving the problens created by the
transgressi ons he caused, even though doing so was detrinental to
his health and his own financial interest. He has shown a depth
of character not often found today. That character was not
destroyed due to the adverse events, or resurrected by satisfying
certain objective criteria. It is the sane character that has
been verified in this record by those who know hi m best.

The referee has attenpted to i npose additional requirenents
to reinstatenment by finding pro bono work and community service
as a requirenent to show uni npeachabl e character, i.e. pay a

noral debt to society, where none existed previously.
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CONCLUSION

The cause for the suspension was escrow account viol ations,
borrowi ng fromthe escrow account, and making | oans to Wl fe-
controlled corporations fromthe Baungardner Trust while serving
as the Trustee.

Based upon Wl fe' s conpliance with the suspension order,
obtaining a full release fromthe Baungardners and providi ng
cl ear and convincing evidence on all points required for
rei nstatenent, Respondent Wl fe requests this Court to reinstate

hi s menbership in The Florida Bar.

Respectful ly submtted,

ROLAND D. WALLER
Wal l er & Mtchel
Attorney for Respondent Wl fe
5332 Main Street
New Port Richey, Florida 34652
Tel ephone: 727/ 847-2288

FBN: 139706
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing was furnished by U S. Ml to: Thomas E. DeBerg,
Assistant Staff Counsel, The Florida Bar, Suite C- 49, Tanpa
Airport Marriott Hotel, Tanpa, Florida 33607; and John Ant hony
Boggs, Staff Counsel, The Florida Bar, 650 Apal achee Parkway,
Tal | ahassee, Florida 32399-2300, this day of Novenber,

1999.

ROLAND D. WALLER, ESQUI RE
Wal l er & Mtchel

Attorney for Wlfe

5332 Main Street

New Port Richey, Florida 34652
Tel ephone: 727/ 847-2288

FBN:. 139706
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