
IN THE SUPREME COURT OF FLORIDA 

In the matter of use by the 
trial courts of the 

CASE NO: 

a STANDARD JURY INSTRUCTIONS 
(CIVILCASES) 

/ 

SUPPLEMENTAL REPORT (~0.98-4) OF THE COMMITTEE ON 
STANDARD TURY IN~TRUCTION~ (CIVIL) RE:Gj.l(ek- 

UNMARRIED DE~ENDENT~CLAIMUNDERFLA~TAT, G768.0415; 
6.2(h)---UNMARRIED DEPENDENT'S DAMAGES UNDERFLA. STAT. 
~768.0415:ANDADDITION TO NOTE ONUSE OF 2.4--MULTIPLE 

CLAIMS, NUMEROUS PARTIESXONSOLIDATED CASES 

TO THE CHIEF JUSTICE AND JUSTICES OF 
THE SUPREME COURT OF FLORIDA: 

l Your committee on Standard Jury Instructions (Civil) 

recommends that The Florida Bar be authorized to publish as 
revisions to Horick Standard Jury Instructions (Civil), as follows: 

A. “6.1 (e), Unmarried Dependent’s Claim Under Fla. Stat. 

§768.0415” 

B. “6.2(h), Unmarried Dependent’s Damages Under Fla. Stat. 

s768.0415” 
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C. Addition To Note On Use Of 2.4, Multiple Claims, 

Numerous Parties, Consolidated Cases 

The proposed instructions are attached at Tab A to this 

supplemental report. 

These proposed jury instructions 6.l(e) and 6.2(h) were 

published on August 1, 1998, for comment in the The Florida Bar 

News. A copy of the publication is attached at Tab B. In addition, 

the committee specifically sought input from the Florida Defense 

Lawyers’ Association and from the Academy of Florida Trial 

Lawyers. A copy of that letter is attached at Tab C. A copy of the 

responses to the publication are attached at Tab D. These comments 

were considered by the committee. The addition to the note on use 

of 2.4 regarding multiple claims was not published because the 

committee determined that this was not necessary. 

These instructions received committee approval after 

consideration at meetings that occurred between July 1996, and 

October 1998, and, comprehensive review of applicable decisions 

and numerous revisions. Materials considered by the committee are 

attached at Tab E. The pertinent excerpts from the committee’s 

minutes are attached at Tab F. As noted at Tab F, page 9 of the 

minutes, $36.0415 refers to “permanent” damages, but this term 

does not seem to have any meaning. The committee therefore left 

the term “permanent” out of the 6.2(h) instruction. The committee 

approved the omission of the term “permanent.” 



On behalf of the committee, the undersigned respectfully 

requests approval of these instructions for publication as Florida 

Standard Jury Instructions for use in civil cases. 

Submitted this 30th day of December, 1998. 

Respectfully submitted, 

MARJORIE GADARIAN GRAHAM 
Marjorie Gadarian Graham, P.A. 
Oak Park - Suite D 129 
112 11 Prosperity Farms Road 
Palm Beach Gardens, FL 33410 
(561) 7751204 

q l l 

By:  y 

Maf?jorie Gadarian Graham 
Florida Bar No. 142053 

Chair, Supreme Court Committee 
on Standard Jury Instructions 

(Civil) 
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TAB A. 

Submitted instructions 6.1 (e), Unmarried Dependent’s Claim Under 
Fla. Stat. §768.0415; 6.2(h), Unmarried Dependent’s Damages Under 

Fla. Stat. s768.0415; and Addition To Note On Use of 2.4, Multiple 
Claims, Numerous Parties, Consolidated Cases 



6.1 

e. Unmanied dependent’s claim under F’la. Stat. Q 768.0415: 

If you find for the (defendant)(s), you will not consider the claim of (unmarried 
dependent). However, if you find for (claimant parent), you shall next consider the claim 
of (unmarried dependent). The issue for your determination on this claim is whether the 
injury sustained by (claimant parent) was a significant permanent injury resulting in a 
permanent total disability. 

If the greater weight of the evidence does not support the claim of (unmarried 
dependent), then your verdict should be for (defendant)(s) on that claim. However, if the 
greater weight of the evidence does support the claim of (unmarried dependent), then you 
should award to (unmarried dependent) an amount of money which the greater weight of 
the evidence shows will fairly and adequately compensate (unmarried dependent) for 
damages caused to Dim] per] by the incident in question. You shall consider the 
following elements of damage: 

NOTE ON USE ON 6. le 

If issues arise as to the child’s marital status, parentage or dependency, this instruction 
should be modified. 

Comments on 6.1e 

1. Fla. Stat. $ 768.0415 does not define “significant permanent injury,” 
“dependent” or “permanent total disability. n Therefore, the instructions do not attempt to 
define the terms. 

2. Fla. Stat. 8 768.0415 refers only to “negligence.” The committee takes no 
position as to whether the statute is limited to negligence cases or the definition of 
“negligence” in this statutory context. For example, see Fla. Stat. 5 768.81(4)(a), defining 
“negligence cases. ” 

6.2 

h. Unmarried dependent’s damages under Fla. Stat. 0 768.0415: 

Any loss by reason of (claimant parent’s) injury of (claimant parent’s) services, 
comfort, companionship and society in the past and in the future. 

Comment on 6.2h 

Draft Exhibit C July 11,199s 



1. Pending further development of the law, the committee takes no position as to 
whether there may be elements of damage not specifically enumerated in the statute, 

2. The duration of future damages for which the child may recover is unclear, 
Pending further development of the law, the committee takes no position as to whether the 
statute limits recovery of future damages to the life of the parent or the duration of the 
claimant’s dependency. 

2.4 

MULTIPLE CLAIMS, NUMEROUS PARTIES, 
CONSOLIDATED CASES 

In your deliberations, you are to consider [several] [(state the number)] distinct 
claims. (Identify claims to be considered.) Although these claims have been tried together, 
each is separate from the otherrs], and each party is entitled to have you separately 
consider each claim as it affects that party. Therefore, in your deliberations, you should 
consider the evidence as it relates to each claim separately, as you would had each claim 
been tried before you separately. 

NOTE ON USE 

This instruction is applicable to two or more consolidated actions as well as to two or 
more claims in the same action by or against different persons or by or against the same 
person in different capacities. The committee recommends that this charge not be given to 
distinguish between a primary claim and a derivative claim (e.g., that of the injured party and 
that of his or her spouse) or between a claim against a party primarily liable and a claim 
against a party liable only vicariously (e.g., claims against a party actively negligent and 
against his employer) Weunder Futat. 6 768.04u. 

Draft Exhibit C July 11,1998 



TAB B. 

Official notice of proposed changes published in The Florida Bar 
News, August 1, 1998. 



Notice \ 

Amendments proposed to Standard Jury Instructions In CM Cases 

The Supreme Court Committee on Standard Jury Instructions in Civil Cases pro- 
poses the following amendmenta tn the standard jury instructions. At& reviewing the 
comments received in response to this publication, the committee will make its final 
proposal to the Florida Supreme Court. Please submit all comments tn Marjorie 
Gadarian Graham, Chair, Oakpark-Suite D129,11211 Prosperity Farms Road, Palm 
Beach Gardens 93410. Your comments must be received by August 24. 

i!&l‘RUCMON WHEN FIRST ITEM OF DOCUMENTARY 
PHOTOGRAPHIC OR PHYSICAL, EVIDENCE IS ADMIT&D 

The (describe item of evidenca) bar now betsn.rccoivod in evidence. Wltnoeeee 
may tcsti~ about or refer to thl~ or any other I&II of evidence during the 
remainder of the trial. ‘him and all other i&me received ln eirldance will be 
available to you for cxaminetion during your dellbcratlone at the end of the 
WiaI. 

NOTE ON USE 
This instruction should he given when the ilrst item of evidence in received in evi- 

dunce. It may be appropriate to reMat this instruction when items received in evidence 
are not published b the juq It mny be combined with 1.6 in appropriate circumstaneea 
It may also bs given in coqiunction with 1.7 if a witness has used exhibits which have 
besn admitted in evidence and demonstrative aids which have not. 

ThsPlotidaBarNtwdAu9nst1,199&1 

KLTF~UCTION WI-IRN EVIDENCE 1s FIRST PUBLISHED ~0 JURORS 
The (describe itom of evidence) haa boon reooived in evidence. It h bein 

ehown to you now to help you understand tba teetlmony of thir witness an 
other witnsnneu in the taco, M tpsll M the widemoe 81 a whole. You ma 
examine (describe item of evidence) brieflv now. It will aloo ba available tn WI 
for examination during your dellberatione at the end of the &zy---- -- l - 
NOTE ON USE 

This instruction may be ~~VCII when an item received in evidence is handed to th 
jurora It may he combined with 1.6 in appropriate circumstances. 

%‘RUCTION REGARDING VISUAL OR DEMONSTRATIVE AIDs 
a. G3~mlly 

Thir whena wtll bs using (identifl demonstrative or visual aid(s)) to aasbt il 
Wm or IU~htiW [hLl[berl MtiamY. The ththony of the witnes 
b evidmms however, Ithis Wmn01 (identify damonsrrative or virual aid(s)) [is 
hl not to by COMICIWWI M wldcnce III the w u&u received in cvi 
dence, and should not be umd m a aub&itute for &dew O+ item fl 
ceived in evidence wiI1 be available to you for conaidcradon during ~0’0~ 
dcLihorationr. 
b. Specially Created visual or Demonstrative Aids Based On Disputed Assumption: 

This wltneas will be ueing (identify demonstrative aid(s)) ta usmist in explain 
isag or iIIuatmU.ng kimI Htcrl tatbony. [Thin] [Tbewl item[sl [basl [have 
been prepared to n&at this witness in explaining [himl[herl testimony. [It 
[They1 may he bawd oa aaeumptione which you arc tic to accept or rejecr 
The testimony of the witaeem is evidence; however, [this] [theeel (identify dr 
monstrative or visual aid(s)) [ial Cara] not to bc considered ae evidence in th, 
cnec unlace recaivcd in evidence, and should aot be wed an a substitute fo 
evidence. Only itemn received in evidence wlll be available to you for co-id 
eration during your delititiona. 
NOTE ON USE 

l.Instructior~ 1.7~ should be given at the time a witnaes first uses a demonetrativ 
or viuual aid which has not been specially created for use in the case, such es a akeleta 
madel. 

2.InstrucMon 1.7b ir designed for use when a witness intends to use demonstrativ8 
or viauai aidr which are basad on disputed enrumptions, such as a computeqeneratel 
model. This instruction should be given at the time the witness first uses these de 
monatrative or visual aida This instruction ahouid be used in conjunction with 1.5 o 
1.6 ifa witness uses axhibits during testimony, some of which are recaived in evidence 
and some of which are not. 

?Umma&d dapmdcnt~ claim undwFl0. SW. 0 7#.0416: 
If you Bnd for the (d&ndantKs), ;you wiII not ooneidor thm claim of (unman 

ried dependent), Howe-, if you hd for (claimant parent), you ahaIl next con 
mider ths chim d(unmarried dnpfmdent). The imuu for your cIeterminaUoa 01 
tJUu chlm im wbtber the i&say eustniued by (claimant parent) WM a mignin 
cmntplmnancntllljurJr Iwultlnglnm pemmnemt total &ability. 

If the mter weight oWte svidenco d-a not mupport tic cIatan of(unmar 
rlcd dependent), then your verdict should he for (defendantMa oa that claim 
Howevcr, if the greater weighbt of the evidence doee support tbs claim of (un, 
married dependent), then you mhould *ward to (unmarried dependent) an amounl 
of money which the gmatnr weight of the evidence nbows will fairly and 
adequately uompeneatr (unmarried dependent) for demrges caused to Ihim 
Iher] by the incident In quemtlon. You shell wneider the folIowing slementr 
otdamagc: 

NOTE ON USE ON 8.le 
If issues arise as to the child’s marital status, parentage or dependency, this in, 

utructian uhould be modified. 
Comment8 on 6.1~ 

Wla. Stat, 0 766&ilK does not defme “significant permanent injury,” ‘dependent’ 
oc “permanent total disability” Tberefora, the instructions do not attempt to defuu 
the Cermk 

4.Fla. Stat. 0 788.0415 refers only to “naglipnce.” The committi takes no positior 
as to whether the statute is limited to negligence cases or the definition of’negligence 
in this statutory context. For example, see Fla. Stat. 4 76&81(4Xa), defining “negli 
gence cesea* _ 

6.2 
h. Unmarried depsndent’n damagoe under Fla. Stat. 0 768.0415: 

Any loss by remon of(claimant parent’s) is&my of (claimant parent’s) cervices 
comfort, compauionehip cud eociety In the paut and in the future. 
Comment on 6.2h 

1. Pending further development of the law, the committee takes no position as tc 
whether there may be elementi of damage not specifically enumerated in the statute 

2.The duration of futw damages for which the child may recover is unclear. Pond- 
ing further development of the law, the committee takes no porition as tn whether the 
statute limits recovery of future damages to the life of the parent or the duration of the 
claimant’s dependency. 

SEP 2 5 199 
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TAB C. 

Letter from Marjorie Gadarian Graham to George Vaka 
and Jeffrey Liggio. 



LAW OFFICES 

OAKPARK - SUITE D I.29 

lltll PROSPERITY FARMS ROAD 

PALM BEAGR GABDENS.FLOEIM S3410 

BOARD CERTIFIED APPEIJATE LAWYER 

July 31, 1998 

Mr. Jeff Liggio 
531 Middle Road 
Union, Maine 04862 

TELEPHONE (56I) 775~Ii?04 

FACSIMILE E.61) 6144460 

Mr. George Vaka 
P.O. Box 1438 
Tampa, FL 33601 

Re: Proposed Jury Instrucions: 1.5-Instruction when first item of 
documentary or physical evidence is admitted; 1.6-Instruction when evidence is 
first published to jurors; 1.7-Instruction regarding visual or demonstrative aids; 
6.1(e)-Unmarried dependent’s claim under Fla. Stat. s768.0415; and 6.2(h)- 
Unmarried dependent’s damages under Fla. Stat. §768.0415. 

Gentlemen: 

I am enclosing a copy of the proposed standard jury instructions 
referenced above. These instructions have been published in the Florida Bar 
News and comments solicited regarding these new instructions. 

The Supreme Court Committee on Standard Jury Instructions greatly 
values the input of the Florida Defense Lawyers Association and the Florida 
Academy of Trial Lawyers. Accordingly, if you have any comments regarding the 
proposed instructions, please put them in writing to me, with a copy to Gerry 
Rose at The Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 

I would appreciate it if your written comments were delivered to Gerry 
and me no later than August 20, 1998, so that they can be distributed to 
committee members for review and possible revisions of these instructions prior 
to our next meeting. 

* MGG:mmf 
cc: Gerry Rose 

Very truly yours, 



TAB D. 

Responses to Publication 

1. Letter from George Vaka to Marjorie Gadarian 
Graham dated August 2 1, 1998. 

2. Letter from Robert Cousins to Marjorie Gadarian 
Graham dated August 11, 1998. 

3, Letter from A. Clark Cone to Marjorie Gadarian 
Graham dated August 19, 1998. 



FLORIDA DEFENSE LAWYERS ASSOCIATION 
James A. Dixon, Jr., Executive Director 

902 N. Gadsden Street l P.O. Box 13767 l Tallahassee, Florida 32317-3767 
(850) 224-1025 l Fax: (850) 222-9166 

PRESIDENT 
George A. Vaka 

PRESIDENT-ELECT SECRETARY-TREASURER 

Post Office Box 1438 
Robert L. Dietz Mark R. Antonelli 

Tampa, Florida 33601 
Post Office Box 3000 

(813) 228-7411 
Orlando, Florida 32802 

420 South Dixie Highway, 3rd Fioor 

(407) 425-7010 
Coral Gables, Florida 33146 

(305) 667-0223 

DIRECTORS 
Ex-Officio Robert J. Cousins 

DISTRICT 1 
James N. Floyd 
Tallahassee, Florida 

t 
aid W. Weedon 
ksonvile, Florida 

DISTRICT 2 
Edward W. Gerecke 
Tampa, Florida 

Ralph L. Marchbank, Jr. 
Sarasota, Florida 

DISTRICT 3 
Angela C. Flowers 
Miami, Florida 

Hayes G. Wood 
Coral Gables, Florida 

DISTRICT 4 
Mary S. Lin erteldt 
West Palm !I each, Florida 

Valerie W. Shea 
Fort Lauderdale. Florida 

DISTRICT 5 
Thomas E. Dukes, III 
Orlando, Florida 

Reinald Werrenrath, Ill 
Orlando, Florida 

PAST PRESIDENTS 
Robert J. Cousins - 1997 
Lewis F. Collins, Jr. - 1996 

CB 

las M. McIntosh - 1995 
0. Motes - 1994 
ard 8. Collins - 1993 

Gordon James, Ill - 1992 
John S. McEwan. II - 1991 
Lawrance B. Craig, Ill - 1990 
Leonard M. Bernard, Jr. - 1989 
H. Franklin Per&t. Jr. - 1988 
Richard M. Leslie - 1987 
Roland A. Sutcliffe, Jr. + 1986 
Charles W. Abbott - 1985 
Chester L. Skipper - 1984 
Robert C. Gobelman - 1983 
L. Martin flanagan - 1982 
David C. Goodwin - 1981 
E. Harper Field - 1980 
John Edwin Fisher - 1979 
George Stelljes - 1978 

Damsel, Jr. - 1976-77 

A. Broaddus Livingston - 1973 
James C. Rinaman - 1972 
A. Frank O’Kelley - 1971 
E. S. Corlett. Ill - 1970 
Philip A. Webb - 1969 
Wilson Sanders - 1968 
Henry Burnett - 1967 

August 21, 1998 

Marjorie Gadarian Graham, Esquire 
Oakpark, Suite D 129 
11211 Prosperity Farms Road 
Palm Beach Gardens, Florida 33410 

Dear Marjorie: 

Thank you for asking for the FDLA's comments -- 
concerning proposed changes to the Florida Standard Jury 
Instructions. All in all, the comments that I received 
from the various board members pretty much reflected 
those comments of Bob Cousin's and rather than repeat 
them over and over, I am simply sending you the letter 
that Bob sent to me to be sent along to you. 
see, that addresses 

As you can 
the 

significant 
primarily definition of 
permanent injury and 

disability. 
permanent total 

With respect 
demonstrative evidence 

to the instructions regarding 
and the like, I heard no 

unfavorable comments and all of the comments were very 
favorable and most people thought it was high time that 
such instructions had been proposed. The only question 
that our members had was whether the judge would give 
this instruction at the beginning of the case or give it 
every single time that some type of demonstrative 
evidence was used. The thought was that if it was not 
made clear by the proposed instruction, that it could be 
made more clear that like in the instance when a 
deposition is read and the jury is instructed as to the 
effect of the deposition, the court may want to remind 
the jury of the effect of the demonstrative evidence but 
not read the entire instruction every time it is used. 

We certainly appreciate your willingness to 
allow us to participate in providing comments to the 
proposed instructions. 
that my tenure 

I would also like to let you know 
as President of the Florida Defense 

Lawyers Association is coming to a close effective the 
end of September. The incoming President ' all 
likelihood will be Robert Dietz of Orlando and ?would 
ask that you direct future requests for comments to 

7738 9-3 - .- 



August 21, 1998 
Page 2 

Robert at the above-listed address. Thanks for your 
cooperation. 

GAV/men 

Vaka 

SEP 2 5 1998 
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FLORIDA DEFENSE LAWYERS ASSOCIATION 
James A. Dixon, Jr., Executive Director 

902 N. Gadsden Street l P.O. Box 13767 l Tallahassee, florida 32317-3767 
(850) 224-1025 l Fax: (850) 222-9166 

PRESIDENT 
George A. Vaka 

Post Office Box 1438 
Tampa, florida 33601 

(813) 228-7411 

PRESIDENT-ELECT 
Robert L. Dietz 

Post Office Box 3000 
Orlando, Florida 32802 

(407) 4257010 

SECRETARY-TREASURER 
Mark R. Antonelli 

420 South Dixie Highway, 3rd Floor 
Coral Gables, Florida 33146 

(305) 667-0223 

DIRECTORS 
ExOfflcio Robert J. Cousins 

DISTRICT 1 
James N. flo 

It Tallahassee, orida 

Q 
Id W. Weedon 

ksonville, florida 

DISTRICT 2 
Edward W. Gerecke 
Tampa, Florida 

Ralph L. Marchbank, Jr. 
Sarasota, Florida 

DISTRICT 3 
Angela C. Flowers 
Miami, Florida 

Marjorie Gadarian Graham, Esq. 
Marjorie Gadarian Graham, P.A. 
Oakpark - Suite D 129 
11211 Prosperity Farms Road 
Palm Beach Gardens, FL 33410 

Hayes G. Wood RE: Proposed Jury Instructions 6.l(e) and 6.201) under 
Coral Gables, Florida Florida Statute $768.0415 
DISTRICT 4 
Liana C. Silsb 
Fort Lauderda e, Florida Y 

Valerie W. Shea 
Fort Lauderdale, florida 

DISTRICT 5 
Thomas E. Dukes, Ill 
Orlando, Florida 

Reinald Werrenmth, ill 
Orlando, Florida 

I am in receipt of your July 3 1, correspondence to George V&a, inviting 
comments on the proposed changes to the Florida Standard Jury Instructions in civil 
cases. My personal comment is a fundamental one which I believe is self-evident in 
the proposed Committee Notes. The statute on its face lacks any definitions for 
“significant permanent injury” and “permanent total disability.” Therefore, by 
attempting to create a jury instruction which is presumed to be an accurate recitation 
of the law of our state it will become extremely misleading, potentially confusing, 
and invite error for any trial that deal with this issue. The instruction in its present 
form provides questionable guidance to any jury. Therefore, I strongly urge that the 
committee refrain from adopting the instruction in its present format. 

PAST PRESIDENTS 
Robert J. Cousins - 1997 

s F. Collins, Jr. - 1996 

QF; 
las M. McIntosh - 1995 

D. Motes - 1994 
Richard B. Collins - 1993 
Gordon James, Ill - 1992 
John S. McEwan, II - 1991 
Lawrance B. Craig, Ill - 1990 
Leonard M. Bernard, Jr. - 1989 
H. Franklin Penitt. Jr. - 1988 
Richard M. Leslie - 1987 result in trial judges refusing to deviate from a “standard” instruction and therefore 
Roland A. Sutcliffe, Jr. - 1986 
Charles W. Abbott - 1985 

failing to deal with these issues on a case by case basis. As noted above, because of 
Chester L. Skipper - 1984 the drafting inadequacies in the statute, the litigants are faced to deal with these 
Robert C. Gobelman - 1983 
L. Marlin Flanagan - 1982 

issues on a case by case basis. Certainly there are cases where total disability is 

August 11,199s 

Dear Marjorie: 

I fear that the effect of such a standard instruction in its present form will 

David C. Goodwin - 1981 
E. Harper fleld - 1980 

simply not an issue and similarly, there are cases where “dependency” is evident. 
John Edwin fisher - 1979 However, there are certainly many cases in between which require the parties to try 

rge Stelljes - 1978 

a 
Damsel, Jr. - 1976-T7 

to agree on a definition or rely on the court to interpret the statute and provide 
J. Kadyk - 1975 guidance to a jury as it applies to a given case. As we know from past experience 

Robert P. Gaines - 1974 
A. Broaddus Livingston - 1973 

once an instruction is elevated to the status of a “standard” instruction courts will be 
James C. Rinaman - 1972 
A. Frank O’Kelley - 1971 
E. S. Corlett. Ill - 1970 
Philip A. Webb - 1969 SEP 2 5 1998 
Wilson Sanders - 1968 
Henry Burnett - 1967 



Marjorie Gadarian Graham, Esq. 
August 11,199s 
Page 2 

extremely reluctant to deviate from the standard, leaving a jury with actually less 
guidance and instruction than it would probably otherwise receive. 

I believe it would be inappropriate for the committee to try to provide 
de&&ions and I commend the committee’s reluctance to do so. However, until such 

time as the legislature readdresses the statute, I strongly urge that the committee 
refrain from potentially making the situation worse than it already is. 

Respectfully submitted, 

Imme&te Past President of 
Florida Defense Lawyers Association 

RJchrg 
G:UIATA\COUSINSWDLA\MGRAHhM.LTR 

SEP 25 1998 



August 19,1998 

Majorie Gadarian Graham 
112 11 Prosperity Farms Road 
Oakpark - Suite D 129 
Palm Beach Gardens, Fl. 33410 

Re: Proposed Jury Instructions 1.5, 1.6, 1.7,6.1 & 6.2 

Dear Ms. Graham: 

Please accept this letter as my comments regarding the proposed new jury instructions published in 
the Florida Bar News (August 15, 1998, page 4) addressing the admission and publishing of 
evidence, the use of demonstrative aids, and unmarried dependent’s claims. 

I have some real concerns about instructions 1.5 and 1.6 on the admission and publishing of 
evidence. If these instructions are put into use it will certainly increase the jury’s focus and reliance 
upon any physical evidence identified by a witness, and could create the appearance that the Court 
has placed a stamp of approval on the admitted evidence. The evident+ basis for the admission 
of physical evidence simply requires basic identification and authentication by a witness whose 
testimony could be highly suspect yet sufficient to forms the basic evidentiary requirement for the 
admission of physical evidence. If an instruction on this issue is for some reason deemed required, 
which I seriously doubt, then the instruction should indicate that the physical evidence has simpiy 
been identified by a particular witness and is now entered into evidence as a result of that witness’ 
testimony and the jury is free to accept or reject the physical evidence based upon the jury’s 
acceptance or rejection of the testimony of the witness. If such an instruction is to be given it has 
to include some form of an “accept or reject evidence” type of statement to avoid the appearance that 
the evidence is approved by the Court. 

There will certainly be an impact on the jury when the trial judge pauses the proceedings to instruct 
the jury regarding the admission of physical evidence and there should be no implied stamp of 
approval. Is there a need for instructions 1.5 and 1.6? Wouldn’t these instructions just complicate 
matters and potentially confuse a jury? 

SEP 25 1998 
NORTHBRICGE CENTRE .515 NOR-l-H FL4GLJS DRlVE l SlJm 703. WEST PALM BEACH, FLORIDA 33401 

PHONE (561) 8358100 l FAX: (561) 6551005 l 1800+352-4938 



August 19,199s 
Page 2 
Re: Proposed Jury Instructions 

As for instruction 1.7, a lay juror will not understand the nuance between “evidence” and a 
demonstrative aid. The instruction, to be read when your witness begins to use a demonstrative aid, 
tells the jury they should question, scrutinize, and practically disregard the demonstrative aid because 
it is not “evidence”. I have a strong objection to this instruction. If the demonstrative aid is not 
based upon the facts and evidence of the case then the judge will not allow its use, and any weak 
evidentiary assumptions built into the demonstrative aid will be brought out on cross-examination. 
I do not see a need for the Court to pause the proceedings in the middle of a witness’ testimony to 
read what is in essence a precautionary instruction to the jury regarding a demonstrative aid which 
must be based upon properly admitted evidence in the fast place. 

As for instructions 6.1& 6.2, these appear to be very basic instructions pending further development 
of the law. 

Sincerely, 

THE CONE LAW F 

ACC/alk 

SEP 2 5 1998 
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U  

The Honorable James R. Thompson 
The County Court Administrative Office 
1700 Monroe Street 
Ft. Myers, Florida 33901 

The Honorable James D. Whittemore 
Circuit Court Judge 
Thirteenth Judicial Circuit 
419 Pierce Street 
Room 314 
Tampa, Florida 33602-4025 

RE: Draft Jury Instruction on Florida Statute 
8768.0415 

Dear Judge Thompson and Judge Whittemore: 

At the last committee meeting we all were appointed to a 
subcommittee to try and draft a jury instruction for Florida ' 
Statutes 5768.0415. 

I think I mistakenly raised my hand and volunteered to take 
the initial stab at it. I have done that and you will find the 
proposed instruction enclosed. 

The statute is rather complex even though it is brief. I think the language that I have used in the draft is somewhat 
awkward but covers the cumbersome language in the statute. 



The Honorable James R. Thompson 
The Honorable James D. Whittemore 
September 26, 1996 
Page 2 

If you would like to discuss this before the next committee 
meeting, I am sure we can arrange a joint telephone conference. 

Very truly yours, 

William E. Ha& 

WEH\jms 
cc: Mrs. Marjorie Gadarian Graham 
Enclosure 
#274408 



DRAFT JURY INSTRUCTION ON FliA. STAT. 8768.0415 

l If you find for the Defendant, you will not consider the 

matter of damages. But if you find for [claimant], you should 

next consider the claim of [child]. On this issue, if you find 

that [claimant] is the natural [or adoptive] parent of [child] an 

unmarried dependent, then you shall consider the issue of 

permanency, that is, whether [claimant] sustained a significant 

permanent injury as a result of the incident complained of, which 

resulted in [claimants] permanent total disability. 

If the greater weight of the evidence does not support the 

claim of [claimant] on the issue of paternity [or legality of the 

adoption], or that [child] is [his] Iherl unmarried, dependent 

or that [claimant] is permanently and totally disabled, then you 

e will not consider the matter of damages. 

However, if the greater weight of the evidence does support 

the claim of [claimant] on the issues of paternity, and unmarried 

dependency, and permanency, then you should consider the following 

elements: 



Any loss to [child] by reason of [his, her1 parents permanent 

total disability of [his] [hers] services, comfort, companionship, 

society, in the past and in the future. 

#271928 



FEE;-12-1'308 ll:DB FROM 
TO 

MaxjorieCradarian-GrAam,Esq' 
Oakpark Suite ID-129 
112 11 Prosperity Farms Road 
Rdm Beach Gardens, FL 334 10 

Dear Marjorie: 

It has cone to my attention that the l?lokida Standard Juxy Inst~~~+dons do not 
ppcrly rcfkct the morida supreme court cast of U.S. v. D.spsy, 635 So. 2d 961 
(Fla. 1994), What is the proper procedure far g%ing this matter corrected? 

Sk&y, 

RECEIVED DATE : 02/20/97 lb:02 FROM 



UNMARRIED DEPENDENTS'S LOSS OF CONSORTIUM 
FOR INJURY Td NATURAL OR ADOPTIVE PARENT (F.S. 768.0415) 

6.l(e) (proposed) 

If you find for the defendant[sl, you will not consider the 
matter of damages. However, if you find for (claimant), you shall 
next consider the claim of (claimant) (unmarried dependent). The 
issues for your determination on this claim are: 

(1) Whether Defendant was negligent. 
(2) Whether that negligence was a legal cause of significant 

permanent injury to (claimant's natural or adoptive 
parent); and 

(3) Whether the parent sustained total disability as a result 
of the incident complained of. 

6.2(g) (proposed) 

Any loss by (claimant), by reason of their parent's injury, of 
their parent's services, comfort, companionship, society and 
attentions in the past and in the future. 

6.2(g) (property damages - to be renumbered as 6.2(h)) 

Comments: 

1. See: Section 768.0415, Florida Statutes (199.5) for claim 
by child -for injury to natural or adoptive parent and U.S. v. 
Dempsey 635 So.2d 961 (Fla. 
to chili. 

1994) for claim by parent for injury 

2. Section 768.0415 does not define "dependentl' or 
"permanent total disability". This is a matter of substantive case 
law and statutory analysis. 

3. If issues arise as to the child's marital status, 
parentage or dependency, this instruction will have to be modified. 



NOTE TO COMMITTEE: 

Since Section 768.0415 does not define the terms ltdependentVV 
Or "permanent total disability," the subcommittee considered a 
string citation to cases and statutes that do define them. 

For example, Comment 2. could read: 

Section 768.0415 does not define "dependent" 
or "permanent total disability". This is a 
matter of substantive case law and statutory 
analysis. See e.g.: Sections 97.021; 121.091(4) (b); 
196.012(11); 240.1201; 295.01; 321.1912); 
409.2554; 440.15(1) (b) (and multiple cases under 
the Workers Compensation Statute on "dependency" 
and "permanent total disability") for statutory and 
decisional definitions in unrelated contexts. 

The subcommittee considered but rejected such a comment. 

#293703 



Ch. 768 NEGLIGENCE F.S. 1995 

CHAPTER 768 

NEGLIGENCE 

PART I NEGLIGENCE; GENERAL PROVISIONS (ss. 768.041-766.35) 

PART II DAMAGES (ss. 768.71-766.81) 

PART I 

NEGLIGENCE: GENERAL PROVISIONS 

769.27 
769.28 

Effective date. 
Waiver of sovereign immunity in tort actions; 

recoverv limits: limitation on attornev fees; 

768.041 
768.0415 
768.042 
768.0425 

768.043 

768.07 
768.075 

768.08 

768.091 
766.095 

768.10 
768.11 
768.12 

768.125 

768.128 

763.13 

Hazardous spills; definitions; persons who 
assist in containing or treating spills: 
immunity from liability; exceptions. . 

Good Samaritan Act; immunity from civil lia- 
bility. 

768.1345 Professional malpractice; immunity. 
768.135 Volunteer team physicians: immunity. 
768.1355 Florida Volunteer Protection Act. 
768.136 Liability for canned or perishable food dis- 

768.137 
tributed free of charge. 

Definition; limitation of CIVII liability for certain 

768.14 
768.151 

farmers; exception. 
Suit by state; waiver of sovereign immunity. 
Waiver of sovereign immunity; revival of cer- 

766.16 
768.17 
760.18 
768.19 
768.20 
768.21 
769.22 
768.23 
768.24 
766.25 
768.26 

tain causes. 
Wrongful Death Act. 
Legislative intent. 
Definitions. 
Right of action. 
Parties. 
Damages. 
Form of verdict. 
Protection of minors and incompetents. 
Death of a survivor before judgment. 
Court approval of settlements. 
Litigation expenses. 

Release or covenant not to sue. 
Liability for injury to parent. 
Damages. 
Damages in actions against contractors for 

injuries sustained from negligence, mal- 
feasance, or misfeasance. 

Remittitur and additur actions arising out of 
operation of motor vehicles. 

Railroad liability for injury to employees. 
Immunity from liability for injury to trespass- 

ers on real property. 
Liability of corporations having relief depart- 

ment for injury to employees; contracts in 
violation of act void. 

Employer liability limits; ridesharing. 
Employer immunity from liability; disclosure 

of information regarding former employ- 
ees. 

Pits and holes not to be left open. 
Pits and holes: measure of damages. 
Motor vehicle colliding with any animal at 

large on a public highway* 
Liability for injury or damage resulting from 

intoxication. 

statute of limit&ions; exclusions; indemni- 
fication; risk management programs. 

768.30 Dates s. 7a.28 takes effect. 
768.301 Public records and .meetings laws; exemp 

tions; findings. 
769.31 Contribution among tortfeasors. 
768.35 Continuing domestic violence. 

768.041 Release or covenant not to sue.- 
(1) A release or covenant not to sue as to one 

tortfeasor for property damage to, personal injury of, or 
the wrongful death of any person shall not operate to 
release or discharge the liability of any other tortfeasor 
who may be liable for the same tort or death. 

(2) At trial, if any defendant shows the court that the 
plaintiff, or any person lawfully on his behalf, has deliv- 
ered a release or covenant not to sue to any person, firm, 
or corporation in partial satisfaction of the damages 
sued for, the court shall set off this amount from the 
amount of any judgment to which the plaintiff would be 
otherwise entitled at the time of rendering judgment and 
enter judgment accordingly. 

(3) The fact of such a release or covenant not to sue, 
or that any defendant has been dismissed by order of 
the court &hall not be made known to the jury. 

Hirtq.-ss. 1.2.3. ch. 57-3951 s. 45. ch. 67-29. 
Hots.-Fomer s. 54.28. 

768.0415 Liability for injury to parent.-A person 
who, through negligence, causes significant permanent 

natural or adoptive pa-n u=rried 
nt resulting in a permanent total disability shall 

dependent for damages, including dam- 
ages for permanent loss of services, comfort, compan- 
ionship, and society. This section shall apply to acts of 
negligence occurring on or after October 1, 1988. 

History.--r. 1. ch. 66-173. 

J 768.042 Damages.- 
(1) In any action brought in the circuit court to 

recover damages for personal injury or wrongful death, 
the amount of general damages shall not be stated in 

I the complaint, but the amount of special damages, if 
any, may be specifically pleaded and the rdquisite juris- 
dictional amount established for filing in any court of 
competent jurisdiction. 

121 The provisions of this section shall not applv to 
any complajnt filed prior to May 20, 1975. 

Hirtwy.-cs. 8.9. ch 75-9. 
. . 

768.0425 Damages in actions against contractors 
for .injuries sustained from negligence, malfeasance, 
or misfeasance.- 

4 
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UNITED STATES of America, 
Appellant/Cross-Appellee. 

V. 

Loren DEMPSEY, et al., Appellee/Cross- 
Appellant. 

No. 81705. 

Supreme Court of Florida. 

April 21, 1994. 

The United States Court of Appeals for 
the Eleventh Circuit, 989 F.2d 1134, certified 
questions to the Supreme Court of Florida 
for determination of parameters of parents 
recovery when their child is severely injured. 
The Supreme Cour$ Kogan, J., held that: (1) 
parents are permitted to recover for loss of 
child’s filial consortium as a result of signifi- 
cant injury resulting in child’s permanent 
total disability, and (2) to recover for services 

C 
+ove that recoverable as general component 

7 ., I loss of filial consortium, parent must es- 
tablish that child had extraordinary income- 
producing abilities prior to injury. 

Questions answered. 
Grimes, J., concurred in the result only 

with an opinion in which Overton, J., con- 
ClJ2-d. 

McDonald, J., dissented in part with an 
opinion. 

. Parent and Child 97(1) 6, Parent of injured child has right to re- 
ver for permanent loss of filial consortium 

suffered as a result of signifxant injury re- 
sulting in child’s permanent total disability; 
in this context, loss of “consortium” includes 
loss of companionship, society, love, affection, 
and solace of injured child, as well as ordi- 
nary day-today services that child would 
have rendered. West’s F&A B 763.0416; 
West’s F.&A Con& &L 1, §§ 2, 21. 

See publication Words and Phrases 
for other judicial constructions and def- 
initions. 

Law -14 
When common-law rules are in doubt, 

Court considers changes in social 

and economic customs and present day con- 
ceptions of right and justice. 

3. Action -2 
Supreme Court is not precluded from 

recognizing a right .of action simply because 
legislature has not acted to create such a 
right. 

4. Common Law -14 
Common law may be altered when rea- 

son for rule of law ceases to exist, or when 
change is demanded by public necessity or 
required to vindicate fundamental rights. 

5. Husband and Wife -209(3, 4) 
Parent and Child -7(1), 7.5 
Torts -7 

It is policy of Florida that familial rela- 
tionships be protected and that recovery be 
had for losses occasioned because of wrongful 
injuries that adversely affect those relation- 
ships. West’s F.SA. § 763.0415. 

6. Parent and Child *7(1) 
Florida Constitution requires recogni- 

tion of parent’s right to recover for loss of 
severely injured child’s companionship. 
West’s F.&L Con& Art. 1, 88 2, 21. 

7. Husband and Wife -209(3, 4) 
Parent and Child *7(1) 

To recover for loss of services as psrt of 
consortium interest, no showing of extraordi- 
nary abilities is necessary; loss of services in 
this context necessarily will he intenvoven 
with more intangible aspects of parent’s con- 
sortium interest. 

8. Parent and Child -70) 
For parent to recover separate a&d 

for loss of permanently disabled child’s ser- 
vices above that recoverable as general com- 
ponent of loss of filial consortium, parent 
must establish that child had exlzaordinaty 
income-producing abilities prior to injury. 

Frank W. I-iunger, Atty. Gen., Gregory R. 
Miller, U.S. Atty., and Robert S, Greenspan 
and William G. Cole, Civ. Div., Dept of Jus- 
tice, Washington, DC, for appcl1anVcrossap 
pcllee. 



962 ma. 635 SOUTHERN REPORTER, 2d SERIES 

James F. McKenzie of McKenzie & Solo- 
way, PA, Pensacola, for appellee/cross-ap- 
pellant. 

KOGAN, Justice. 
The United States Court of Appeals for 

the Eleventh Circuit certifies, the following 
questions to this Court for resolution, pursu- 
ant to article V, section 3(b)(6) of the Florida 
Constitution: 

1. DOES FLORIDA LAW PERMIT 
PARENTS TO RECOVER FOR THE 
LOSS OF A CHILD’S COMPANION- 
SHIP AND SOCIETY WHEN THE 
CHILD IS SEVERELY INJURED? 

2. DOES FLORIDA MW PERMIT 
PARENTS TO RECOVER FOR THE 
LOSS OF THE SERVICES OF A SE- 
VERELY INJURED CHILD AB- 
SENT EVIDENCE OF EXTRAOR- 
DINARY INCOME PRODUCING 
ABILITIES? 

Dempsq v. United SW, 989 F2d 1134, 
1135 (11th Cir.1993). The Eleventh Clrcult 
provides the following statement of the facts 
and case in its certification: 

On February 27,1988, Pansey Dempsey, 
wife of Lonney Dempsey, SF., an enlistee 
in the United States Air Force, gave birth 
to a baby girl at Eglin Air Force Base 
Hospital. The child, Loren, was born with 
severe breathing difl?culties. An attempt 
to resuscitate her was unsuccessful be- 
cause the tube meant to bring oxygen to 
the child’s lungs was put down her esopha- 
gus instead. About, RfQ minutes later, the 
mistake was ‘discovered and Loren was 
revived. Nevertheless, as the result of 
oxygen deprivation, she is now severely 
retarded. It appears that she will never 
walk or talk and will require care for the 
remainder of her life. Loren’s parents 
have suffered the loss of a normal relation- 
ship with their child. 

The magistrate judge to whom this case 
was assigned held the Government liable 
for Loren’s ir@ries and awarded approxi- 
mately $2.8 million to Loren for medical 
t?xpenses, loss of earnings, and pain and 
suffering. The magistrati judge awarded 
the parents $13 million for the “loss of 
society and affection of their child.” The 
Government appealed the award made to 

the parents. The parents appealed the 
magi&rate judge’s denial of damages for 
the loss of Lore& services. 

On appeal, the dispute centers on the 
recovery available to the parents. The 
parties disagree about whether Florida law 
permits parents to recover for the loss of a 
child’s society and affection when the child 
is severely injured, but does not die. They 
also disagree about whether parents may 
recover for the loss of an injured child’s 
services. 

989 F2d tit 1134-35. After reviewing Flori- 
da law, the circuit court concluded that the 
questions were unanswered by controlling 
precedent from this Court and certification 
therefore was necessary. 

111 In connection with the first question, 
the Dempseys take the position that this 
Court previously has recognized a parent’s 
right to recover for. the loss of an injured 
child’s companionship and society. The Gov- 
ernment maintains that the Court has not 
recognized this right. We agree with the 
Dempsey6 that they are entitled to recover 
for the loss of Loren’s companionship and 
society under this Court’s decisions in Wilkk 
v. Roberts, 91 Fla. 1064, 109 So. 225 (19261, 
and Yordon v. Savage, 279 So.2d 844 (Fla 
1973). 

It is generally accepted that at common 
law a father was entitled to compensation for 
the lost services and earnings of his negll- 
gently injured child as well as medical ex- 
penes incurred as a result of the ir@uy; 
however, the father’s right to compensation 
did not extend to damages for loss of the 
child’s companionship. See McGarr v. Na- 
tional & Pvvvkhce Warted Mil& 24 R.I. 
447, 63 A 320, 325-26 (1902) (measure of 
damages in case brought for loss suffered as 
resultofity’urytoachildissameasthatin 
ease brought by a master for the loss of 
services of his servant or apprentice; the 
elements of affection and sentiment are not 
ta be considered); see also S&more v. 
&no& 430 Mlch. 283,422 N.WZd 666,668 
(1988); Resta&nent (Second) of Torts P 703, 
comment h (1977); W. Page Keeton et al, 
i+OSS~ and heton on the J!&W. of Torts 
Q 125, at 934 (5th ed. 1984);’ John F. Wag- 
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Jr., Annotation, Recovev of Damages 
for Loss of Consortium Resulting fnxn 
De& of Child 77 AL.R. 4th 411,416 (1990); 
Todd R. Smyth, Annotation, Parent’s Right 
to Recova for Loss of Consortium in Con- 
nection with InjuT to Child, 54 AL.R. 4th 
112 (1987 & Supp.1993). The rule that loss 
of an i@red child’s companionship is not 
recoverable has ita roots in the common law 
analogy that was drawn between the parent- 

relationship and the master-servant re- 

* 
hip. A child, like a servant, was con- 

81 ered nothing more than an economic asset 
of the father. See Ripley v. Ewe& 61 So.2d 
420, 421-22 (Fla1952); McGuw, 53 A at 
325-26; Michael B. Victorson, Note, Parent’s 
Recovery for Loss of Society and Compan- 
ionship of Chil& 80 W.Va.L.Rev. 340 (1978); 
Jean C. Love, Torticrus Inwme with the 
Parent-Child Relationship: Loss of an In- 
jud Person’s Society and Companionship, 
51 1nd.L.J. 590,599 (1975-76); W. Page Kee- 
ton et al., Pmsser and Keeton on th.e Law of 
Torts 0 125, at 934 (5th ed. 1984). This 

c tiquated perception has met with much 
.&icism. See e.g. Ga.!limore v. Children’s 

Hospital Medical Center, 67 Ohio St3d 244, 
617 N.E.2d 1052, 1056 (1993); Frank v. SU- 
perim Court, 150 Ariz 228,722 P2d 955,959 
(1986); Shockley i. Prier. 66 Wii.2d 394,225 
N.W2d 495, 500 (1975); Victorson, supra; 
Love, sups. at 599-601. Several of the 
courts that have broken free of the master- 
servant analogy have looked to this Court for 
guidance. See e.g. G&i- 617 N.EZ!d at 
1059 n. 9; Fmnk 722 P&l at 956 n. 2. 

eginning with its 1926 decision in Wti, 

CCB, 
Court has recognized a parent’s right to 
ild’s companionship as a parental right a 

wrongful injury to which will support an 
action for damages: 

child are valuable rights, constituting a 
species of property in the father. a wrong- 
ful injury to which by a thii person will 
support an action in favor of the father. 

The father’s right to the custody, compan- 
ionship, services, and earnings of his minor 

1. See e.g. Mark L. Johnson. Compensating Parents 
for the Loss of Their Nonfatally Injured Child’s 
Society: Exfmtding the Notion of Consortium to 
the Fifial Relationship, 1989 U.III.L.Rcv. 761, 
764 II. 33; Todd R Smyth. Annotation. Parenti 
Right to Recowr for Loss of Consortium in Con- 
nection wirh Injuv to Child, 54 A.L.R 4th 112. 
I20 n. 20, 128-29 (1987); 25 FlaJur.Zd, Family 
law 5 477 (1992). ,. 7;. 

e.g., Pierce v. Casas Aabbes Baptist Church, 
2 Ah. 269, 782 P.2d 1162, 1164 (1989); Ma- 

91 Fla. at 1068. 109 So. at 227. Then in 1973, 
the Ymdm Court expressly stated that re- 
covery for the loss of a child’s companionship 
and society was available to the parent of a 
negligently injured child. 279 So.2d at 846. 
Yomh dealt with the issue of whether a 
mother has a right to recover for losses 
sustained as a result of a negligent injq to 
her child. In ruling that a mother has the 
same right of action as the father, the Court 
clearly defined that right of action as incIud- 
ing recovery for loss of the child’s compan- 
ionship, society and setices: 

In Wiucie v. Rob&e, this Court held that 
the parent, . _ . of an unemancipatid n&or 
child, injured by the t~rti~u~ act of moth- 

er, hw a cause of action in his own name 
for medical, hospital. and related expendi- 
tures, indirect economic losses such as in- 
come lost by the parent in caring for the 
child, and for the loss of the child’s com- 
panionship, society, and seruices, includ- 
ing personal services to the parent and 
income which the child might earn for the 
direct and indirect benefit of the parent. 

279 So2d at 846 (emphasis added). Relying 
on these prior decisions, numerous commen- 
tators 1 and courts z have concluded that re- 
covery for the loss of filial consotium is 
available within this state. 

The Government maintains that the deci- 
sions in Wti and Yo&n have been mis- 
construed and that neither decision autho- 
rizes recovery for the loss of a child’s com- 
panionship and society. We agree that W$!+- 
ie can be read as limiting a parent’s recovery 
to the pecuniary losses suffered as a result of 

saki v. General Morors Corp.. 71 Haw. 1, 780 P.2d 
566, 577 n. 9 (1989); Davis v. Elizabeth General 
Medical Center, 228 NJSupcr. 17, 548 A.Zd 528. 
53 1 (Law Div.1988); Callimore v. Children’s 
H&pita! Medical Center, 67 Ohio St3d 244, 617 
N.E.Zd 1052 (1993); Fields v. Graf, 784 F.Supp. 
224. 227 (E.D.Pa.1992): Boucher v. Dixie Medi- 
cal Center, 850 P.2d 1179. I 183 n. 27 (Utah 
1992). 
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a negligent injury to a chiid.a However, even 
if the law within this state was not clear at 
the time of the I’mdon decision, we read that 
decision as expanding the common law in this 
area. 

[21 This is a logical conclusion in light of 
the fact that when our common law rules are 
in doubt, this Court considers the U ‘changes 
in our social and economic customs and pres- 
ent day conceptions of right and justice.“’ 
Hofmn v. Jon-s, 280 So.2d 431, 436 (Fla. 
1973) (quoting Rip& 61 So2d at 427). Cer- 
tainly, in 1973, when this Court set forth the 
elements of damages that a parent of an 
injured child is entitled to recover, it was 
apparent that a child’s companionship and 
society were of far more value to the parent 
than were the services rendered by the child. 
‘f’bus, there was an obvious need to recognize 
this element of damages to fuuy compensati 
the parent for the loss suffered because of a 
negligent injury to the child, The recogni- 
tion of the loss of companionship element of 
damages clearly reflects our modern concept 
of family relationships. 

13,41 Moreover, even if this Court previ- 
ously had not expanded the common law to 
allow recovery for the loss of a negligently 
injured child’s companionship, we would do 
so now* As was explained in Zozzos v. Ro- 

,sen, 467 So2d 305 (Fla.1986), wherein we 
declined to recognize a cause of action for 
loss of parental consortium, we are “not pre- 
cluded from recognizing [such a right of ac- 
tion] simply. because the legislature has not 
acted to create such a right” 467 SoAd at 
307. This Court has repeatedly recognized 
that our common law “must keep pace with 
changes in our society.” Gates v. Foley, 247 
So.2d 40,43 (Fla1971) (granting wife right of 
action for loss of husband’s consortium); See 
c&o Hofmun v. Jrmes, 280 sO.!Zd 431 (Fla. 
1973) (repla&g rule of contributory negli- 
gence with comparative negligence rule); In 

3. The Wifkic Court appears to ham limited the 
recoverable lost in such cases to: 

(1) The loss of the child’s services and cam- 
ings, present and prospective, to the tnd OF 
minority; and (2) medical expenses in effecting 
or altempting to effect a cure. 

91 Fla. at 1069. 109 So. at 227. -’ 

re T.AC.P.. 609 So.2d 588, 594 (Fla.1992) 
(adopting the modern definition of death). 
The common law may be altered when the 
reason for the rule of law ceases to exist,’ or 
when change is demanded by public necessi- 
ty or required to vindicate fundamental 
rights.5 An expansion of the common law is 
clearly warranted here. 

As explained above, the rule that loss of an 
injured child’s companionship is not recover- 
able is based on the outdated perception that 
children, like servants, are nothing more 
than economic assets to their parents. This 
master-servant analogy no longer holds true. 
Rather than being valued merely for their 
services or earning capacity, children are 
valued for the love, affe&on, companionship 
and society they offer their parents. The 
Government offers no compelling reason to 
retain a rule that, under today’s standards, 
simply appears unjust. The loss of a child’s 
companionship and society is one of the pri- 
mary losses that the parent of a severely 
injured child must endure. As this Court 
appears ta have recognized twenty years ago, 
recovery for this loss is necessary to ensure 
the parent adequate compensation for the 
losses sustained as the result of such i&u-y. 
This is particularly true considering the lim- 
ited damages generally recoverable for the 
loss of ordinary s&ces rendered by a child 
under present day standards. 

[5,61 Our legislature has recognized that 
recovery for loss of companionship is necea- 
sary to compensate the minor child of a 
permanently injured parent. P 768.0415, 
FlaStat. (1993). Similarly, this Court has 
extended the right t.o recover for the loss of 
marital consortium to the wife. Gatas, ‘247 
So2d 40. These legislative and judicial pro- 
nouncements make clear that it is the policy 
of thii&Ae that familial relationships be 
proteckd and that recovery be had for losses 
occasioned because of wmngful injuries that 

4. CaieJ. 247 So.2d at 43: Randolph v. Randolph, 
146 Fla 491. 1 So.2d 480 (1941) (modifvinz 

common law doctrint that g&c father sup&o; 
right to custody of his childmn). 

5. Waite v. Waite, 618 So.2d 1360, 136 I (Fla. 
1993) (holding that doctrine of interspousal Im- 
munity is no longer part of Florida’s common 
law); In re TACP., 609 So.Zd at 594. 
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a&ersely affect those relationships. More- 
over, in light of the redress available to a 
husband, a wife, and a minor child for injury 
to consortium interests, our constitution itself 
requires recognition of a parent’s right to 
recover for the loss of a severely injured 
child’s companionship. Art. I, §§ 2, 21, Fla 
con& 

However, we believe that recovery for loss 

a! 

consortium should be limited in the 
manner in which recovery for the loss 

0 ntal consortium has been limited by 
the legislature. Section 768.6416 limits a 
child’s recovery for the loss of a parent’s 
services, comfort, companionship, and society 
h those losses caused by a significant injury 
“resulting in a permanent total disability.” 
0 768.0416. Because the right of recovery 
we recognize here provides redress for injury 
to the parent-child relationship, the same 
relationship addressed by the legislature in 
section 76g.6415, we see no reason why the 
aame stsndard for recovery should not apply 
’ this context. 

7, ;. Gordingly, we hold that a parent of a 
negligently injured child has a right to recov- 
er for the permanent loss of filial-consortium 
suffered as a result of a significant injury 
resulting in the child’s permanent total dis- 
ability. In this context, we define loss of 
%onsotium” to include the loss of compan- 
ionship, society, love, affection, and solace of 
the injured child, as well as ordinary day-to- 
day services that the child would have ren- 

\d ered. As noted above, in Wti and Yor- 
this Court recognized as recoverable the 

k 
an injured child’s companionship, soci- 
d services; thus, treating the two 

types of losses as integral components of a 
parent’s consortium interest. This treatment 
is consistent with the conclusion reached by 
other courts that in its earliest stage, an 
action for loss of consortium was in ‘fact an 
action for loss of services, which gradually 
was expanded to include the intangible ele- 
ments of companionship, society, love and 
comfort. After this evolution, services were 
treated as only one element of the action, 
with the intangible elements emerging as the 

consortium actions. Fnxnk, 722 P.2d 
accord Galiimore, 61’7 N.E.2d 1652 

Supreme Court recently included a 

child’s services as one aspect of parent’s con- 
sortium interest). In like fashion, we include 
loss of ordinary day-today services as an 
element of the damages recoverable for the 
permanent loss of filial consortium. Such 
services, although no longer of paramount 
importance to the parer&child relationship, 
are still a recognizable component of that 
relationship. 

[7,81 This leads us to the second certified 
question, which asks whether a parent can 
recover for the loss of a severely i@red 
child’s services absent evidence of extraordi- 
nary income-producing abilities. In light of 
our defining filial consortium to include ordi- 
nary services, the answer to this question is 
both yes and no. To recover for loss of 
services a5 part of the consortium interest, 
no showing of extraordinary abilities is nec- 
essary. Loss of setices in this context nec- 
essarily will be interwoven with the more 
intangible aspects of the parent’s consortium 
interest. In contrast, in order for a parent 
to recover a separate award for the loss of a 
permanently disabled child’s services above 
that recoverable as a gener;ll component of 
loss of filial consortium, the parent must 
establish that the child had extraordinary 
income-producing abilities prior to the injury. 
Accord Greshum v. Cow-son, 177 So.2d 33 
(Fla Ist DCA 1965) (recovery for loss of 
services resulting from the wrongful death of 
a child not recoverable absent a showing that 
the deceased child had “some extraordinary 
income-producing attributes”); Williama v. 
Untid States, 681 FSupp. 763 (N.D.Fla. 
198% (same). 

Accordingly, the cause is returned to the 
Eleventh Circuit for further proceedings. 

It is so ordered. 
.! 

BARKE’IT, C.J., and SHAW and 
HARDING, JJ., concur. 

GRIMES, J,, concurs in result only with 
an opinion ln which OVERTON, J., concurs, 

MCDONALD, J., dissents in part with an 
opinion. 

GRIMES, Justice, concurring in result 
only. 

At common law a father was entitled t.o 
compensation for the lost services and earn- 

f-53 2 s,l?f 
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ings of his negligently injured child as well as 
medical expenses incurred as a result of the 
injury; however, the father’s right to com- 
pensation did not extend to damages for loss 
of the child’s companionship. See Restate- 
ment (Second) of Torte § 703, comment h 
(1977); W. Page Keeton et al., Presser and 
Keeton on the Law of Torts 9 125, at 934 
(5th ed. 1984); John F. Wagner, Jr., Annota- 
tion, Recovey, of Damages for Loss of Co-n- 
sortium Resulting fmm Death of Child 77 
AL.R. 4th 411, 416 (1990); Todd R, Smyth, 
Annotation, Parent’s Right to Recover for 
Loss of Conadium in Conmcti5n with In- 
juw to Child, 54 AL.R. 4th 112 (1987 & 
Supp.1993); Sizemore v. Smeck 430 Mich. 
283, 422 N.W&l 666, 668 (1988). In the 
majority of states, unless the legislam has 
provided for recovery for the loss of an in- 
jured child’s companionship and society, the 
common law rule still stands. See 64 AL.R. 
4th 112 and cases cited therein. 

Consistent with the common law rule, in 
Wikk v. Roberts, 91 Fla 1064,1068, 109 So. 
225, 227 (1926), this Court recognized that 
the parent of a negligently injured child can 
recover only the pecuniary loss suffered as a 
result of the injury. The Court explained 
that the recoverable loss in such cases is 
limited to two elements: 

(1) the loss of the child’s services and 
earnings, present and prospective to the 
end of minority, and (2) medical expenses 
in effecting or attempting to effect a cure, 

91 Fla. at 1069, 109 So. at 2!Z7. This prlncl- 
ple was specikally reaffirmed in Youngblood 
v. Taylor, 89 So2d 603 (Fla.1956). 

The majority’s confusion about a parent’s 
right to recover for the loss of a severely 
injured child’s companionship and society ap- 
pears to originate from the following state- 
ment also found ln the Wiucie opinion: 

The father’s right to the custody, compan- 
ionship, services and earnings of his minor 
child sre valuable rights constituting a spe- 
cies of property ln the father, a wrongful 
injury to which by a third person will 
support an action in favor of the father. 
This is in addition to the right of action the 
child may have for the personal injury 
received, with the resulting p& disfigure- 

ment or permanent disability if such re- 
sults follow. 20 R.C.L. G14. 

91 Fla. at 1068-69, 109 So. at 227. 
The citation to 20 R.C.L. 615 within the 

foregoing quotation refers to an Out&f-print 
multi-volume treatise titled Ruling Case Law 
published in 1918. The writers of Ruling 
Case Law were clear that “tiln fixing the 
damages the court olrlinaril~ cannot comid- 
er mental suffering or injury ki the father’s 
feelings, or the loss of the society or compan- 
ionship of ti child” 20 R.C.L. 618 (empha- 
sis added). Nonetheless, on page 614, four 
pages before this statement appears, Ruling 
Case Law refers to “ltlhe father’s right to 
the custidy and companionship . . . of his 
minor child . . . ” as a “species of property in 
the father, a wrongful injury to which by a 
third person will support an action,” This 
sentence was repeati almost word for word 
by this Court in Will&. 

On page 614 of Ruling Case Law, the 
authors resolve this apparent contradiction. 
They state that the ‘species of property” to 
which they refer can support three sub-sets 
of wrongful injury cases: (1) physical injury 
claims, (2) allegations of enticement or 
wrongful persuasion of a child to leave its 
father, or employing a child against its fa- 
ther’s wishes, and (3) suits based on the 
seduction of a daughter. 20 R.C.L. 614. 
Only in the third subset, a claim for a 
daughter’s seduction, or possibly in claims 
under the second subset, may a parent- 
clsimant recover for “injury to [the parent’s] 
feelings and paternal happiness, [which was] 
more important as an element of damages 
than the actual loss of her services.” Id 
This injury to parental feelings and happi- 
ness was considered to be a loss of compan- 
ionship, and explains why Ruling Case Law 
included “custody and companionship” as a 
species of property at common law for some 
wrongful injury cases. However, it is equal- 
ly clear that Ruling Case Law holds that, in 
physical injuq tort cases, a parent may not 
recover for loss of a child’s society or com- 
panionship. 20 R.C.L. at 618. By citing 
Ruling Case Law in Wilkie, it is evident&at 
the court in referring to a “father’s right to 
. - . companionship . . . of his minor child” 
under the common law (109 So. at 227) had in 
mind that damages for such a loss would only 
be recoverable in non-physical injury cases 
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ose involving the seduction of a daugh- 

In Yordon v. Sawrge, 279 So.Zd 344 (Fla. 
19’73), the Court merely paraphrased the 
Ruling Case Law citation from Wilkie, there- 
by recognizing that recovery for the loss of 
companionship is possible in those cases dis- 
cussed in Ruling Case Law. Moreover, the 
sole question in Yordtm was whether to ex- 
tend to mothers the fathers’ rights under the 
common law. There wss no issue with re- 

to what damages could be recovered. 

a uent decisions of four separate district 
courts of appeal have interpreted Wilkk and 
its progeny to hold that the damages recov- 
erable by the parent of an injured child are 
limited to medical expenses and loss of ser- 
v&s. selfi v. Smith, 397 So&l 348 (Fla. 1st 
DCA), review hied, 407 So.Zd 1105 (Fla. 
1981); Bmum v. Caldweu, 389 So.2d 237 
(Fla 1st DCA 1980); Hillsbomqh County 
Sch. Ed v. Pereg 385 So.Zd 177 (Fla, 2d 
DCA 1980); City Stores Co. v. Langer, 308 
So2d 621 (Fla. 3d DCA), dismissed 312 
So&l 758 (Fla1975). Thus, there can be no 
* itimate doubt that, consistent with com- 

m law, a recovery for the loss of an injured 
child’s companionship is not available to a 
parent under Florida law as it currently 
stands. The real issue in this case is wheth- 
er we should change the rule for the reasons 
discussed in the mgority opinion. 

This Court was faced with a similar propo- 
sition in Zorzos v. Rosen, 467 So.2d 305 
(Fla.1935). In that case, minor children were 
suing for loss of parental companionship re- 
sulting from inhu-ks negligently inflicted 
U 

% 

their father by a third party, The 
had not previously recognized this 
While acknowledging that we had the 

authority to recognize the claim, we refrained 
fmm doing so. Instead, as Justice Shaw 
WI-Ok: 

We agree . . . that if the action is to be 
created, it is wiser to leave it to the legisla- 
tive branch with iti greater ability t.e study 
and circumscribe’ the cause. In addition, 
we are intluenced by the fact that the 
legislature has recognized a child’s loss of 
parental consortium in a wrongful death 
action but has not created a companion 

,,action for such loss when the parent is 

sion may be only an oversight, it strongly 
suggests that the legislature has deliber- 
ately chosen not to create such cause of 
action. 

467 So.2d at 307. Subsequently, the legisla- 
ture did recognize the claim for loss of paren- 
tal companionship by the enactment of sec- 
tion 769.0415, Florida Statutes (Supp.1938), 
but only in cases of permanent total disabili- 
ty* 

Normally, I believe that issues of this na- 
ture are best left to the legislature. On the 
other hand, the legislature has already acted 
to permit children to recovw for the loss of 
companionship of parents who are perma- 
nently and totally disabled, and it is difficult 
to perceive a distinction in the parents’ claim 
for a permanently and totally disabled child. 
Therefore, because we are doing no more 
than following the lead of the legislature in 
recognizing the severity of the loss suffered 
by a person whose loved one is permanently 
and totally disabled, I am willing to concur in 
this decision. 

OVERTON, J., concurs. 

MCDONALD, Justice, dissenting in part. 
Under existing case law I would answer 

the fu-st certified question in the negative 
and the second one in the affirmative. For 
the reasons expressed by Justice Grimes, the 
majority misconstrues “consortium” under 
existing case law. At this time, the only 
intangible damage afforded a parent because 
of injury to a child is that child’s services, 
which includes, but is not limited to, the 
child’s earnings. It does not extend to the 
general satisfaction obtained through the 
companionship and general love of a child. A 
parent can, of course, recover direct medical 
or other expenses incurred in the child’s 
healing process. .: 

I recognize that this court extended a fa- 
ther’s cause of action to a mother for injury 
to a child which had not been previously 
afforded in Yom!un v. Savage, 279 S&d 844 
(Fh1973), and we made reciprocal loss of 
consortium between husband and wife in 
Gates v. Foley, 247 Soed 40 (F’la.1971). 
Even so, the creation of a new element of 
damage is one best left to the legislature. I 

ured but not killed. Although this omis- 
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sections 2 and 21, Florida Constitution de- 
mands, authorizes, or justifies the ruling the 
majority makes. It may be that the legisla- 
ture agrees that the time has come to add 
this element of damage when a child is in- 
jured. The legislature, rather than this 
court, should determine whether this element 
of damage is available. 

Because I am satisfied that existing case 
law does not allow damages to a parent for 
loss of consortium of a child, and because I 
do not think this court as a matter of policy 
should create such a right, I would hold that 
such an element of damage is not available to 
a parent. 

A parent is entitled to loss of services 
under the common law. These are best mea- 
sured by what a parent would have to pay 
someone to perform the duties the minor 
would otherwise do but for the injury. Evi- 
dence of extraordinary income-producing 
abilities is not required. 

Patricia A. Seitz, President of The Florid; 
Bar, Miami, and John F. Harkness, Jr,, Ei 
ecutive Director and John A. Boggs, Dire& 
of Lawyer Regulation of The Florida Bar 
Tallahassee, for petitioner in No. 81,301::\; 

Thomas A. Pobjecky, Gen. Counsel, Floq 
da Bd. of Bar Examiners, Tallahassee, I+$ 
dolph Braccialarghe, Nova University, ,I$ 
Lauderdale, Holland & Knight, PA, Ma& 
W. Barnett, Tallahassee, and Anthony’1 
Pace, Jr., Boca Raton, responding. “,?; 

Lawrence R Metsch and BelyanunTt 
. . 

Me&h of Me&h & Me&h, PA, Mian$j$ 
petitioner in No, 81,527. :c4 

Timothy P. Chinaris, Ethics Counsel, and 
Lilijean Quintiliani, Asst. Ethics Cour& 
Tallahassee, Comments by The Florida B& 

PER CURL&I. 
,2 . 

The Florida Bar (Bar), as part of its anni 

THE FLORIDA BAR RE AMENDMENTS 
TO RULES REGULATING THE FLOR- 
IDA BAR. 

al review and with the authorization of 
board of governors, petitions the Court 
amend or adopt Rules Regulating The Flori- 
da Bar 11-18, 11-1.9, chapters 13 and 
and to amend the comment to rule p3.3.1 
Lawrence R. Metsch (LRM), representing 4 
frfty members r of the Bar, petitions the 
Court to amend rule 4-1.8(e). Anthony Pace, 
a member of the Bar, ash the Court to ,* 
amend rule 3-7.6(g)(4).2 The Bar opposed ‘i 
the LRM petition, and various members ‘of 
the Bar and public opposed the Bar’s peti- 
tion. Therefore, we consolidated these cases 
for the purpose of oral argument. We have 
jurisdiction. Art. V, 5 2(a), Fla. Con& 

AMENDMENT TO THE RULES 
REGULATLNG THE FLORIDA 

BAR-RULE 4-1.8(e). 

Nos. 81301, 81527. 

Supreme Court of Florida. 

April 21, 1994. 

Supplemental Order Amending 
Rule July 7, 1994. 

Original Proceeding-Rules Regulating 
The Florida Bar. I 

1. Rule Regulating The Florida Bar 1-12.1 pm- 
vidcs: 

(0 Approval of Amendments. Amendments 
to other than chapters 7 and 9 of these Rules 
Regulating The Florida Bar shall be by petition 
to the Supreme Court of Florida. Petitions to 

The Bar’s petition has the following ef- 
fects. The proposed amendment to the com- 
tnent to rule 4-3.3 relates to the duty of a 
lawyer to disclose perjury by a criminal de- 
fendant. The V-G directs that a lawyer is, 
not to be a knowing participant in any con- 
duct of a clierit amounting to a fraud on the 
court. The comment explains the lawyer’s 
duty and distinguishes an unsworn fal+ 
statement of a client ix a law enforcement I 
officer from any type of false statement of a -j 
client made in a court proceeding. We Grid 
that this ckifying comment makes it clear 

.j 

that a lawyer has a duty to disclose “any 

amend these Rules Regulating The Florida Bar 
may be filed by the board of governors or by . . 



.lune 13, 1997 

CHAMBERS OF 

CIRCUIT JUDGE 
13TH JUDICIAL CIRCUIT OF FLWIDA 

HILLSBOROU~I~ COUNTY 

419 PIERCE STREET 
ROOM 314 

TAMPA, FL 33602 
(813) 272-6995 

Ckrry H. Ihx 
‘I’hC I~loricia UN 

OS0 Apalachee Parkway 
Tallahassee, Florida 32399-2300 

Dear Gerry: 

I. Re: Loss of Parental Consortium Subcommittee 

Enclosed arc two (altcmative) drafts of a proposed instruction on loss of parental consortium 
(ITS. 708.0415). The first draft (“A”) is the instruction the subcommittee proposed at the last 
meeting with changes as instructed by the committee. This form follows the format of the standards. 

‘l’hc second draft (“B”) is the alternative version proposed by Bill Wagner at the last meeting. 

Also, cncloscd is Model Charge ##l which includes a loss of parental consortium claim, with 
vet-diCl li,l-Ill. 

II. Kc: I,oss of Filial Consortium (US. v. Dempsey, 635 So. 2d 961 (Fla. 1994)). Two 
ahcmativc drafts addressing loss of tilial consortium and a copy of U.S. v. Dempsey, are enclosed. 

Simxrcly, 

.lilliics 11. Whittcmorc 
Vircllit Court .ludge 

Hill I Idin, Esq. 
I lw. .I~IIICS R. T~IOIII~SOII 
Marioric Gadarian Graham, Chair 



UNMARRIED DEPENDENT’S LOSS OF CONSORTIUM 
FOR INJURY TO NATURAL OR ADOPTIVE PARENT (F.S. 768.0415) 

6.1 (e)@roposed) 

If you find for the defendant[s], you will not consider the matter of damages. However, if YUII 
find for (claimant), you shall next consider the claim of (claimant)(unmanied dependent). The issues 
for your determination on this claim are: 

(1) 
(2) 

Whether Defendant was negligent. 
Whether that negligence was a legal cause of significant permanent injuiy to 
(claimant’s natural or adoptive parent) resulting in a permanent total disability. 

If the greater weight of the evidence does not support the claim of (claimant), then YOUI- 
verdict should be for (defendant)(s), However, if the greater weight of the evidence does support 
the claim of (claimant), then you should award to claimant an amount of money which the greater 
weight of the evidence shows will fairly and adequately compensate (claimant) for damages caused 
by the incident in question. You shall consider the following elements of damage: 

6,2(g)(proposed) 

Any loss by (claimant), by reason of their parent’s injury, of their parent’s services, comfort, 
companionship, society and attentions in the past and in the future. 

Comments: 

1. See: Section 768.0415, Florida Statutes(l995) for claim by child for injury to natural 
or adoptive parent and U.S.V.m, 635 So. 2d 961 (Fla. 1994) for claim by parent for injury 
to child. 

2. Section 768.0415 does not define “dependent” or “permanent total disability”. This 
is a matter of substantive case law and statutory analysis. 

3. If issues arise as to the child’s marital status, parentage or dependency, this instruction 
will have to be modified, 

4. Section 768.0415 refers only to “negligence”. The,committee takes no position as 
to whether the statute is limited to negligence cases or the definition of “negligence” in this statutory 
context. For example, see F.S. 768.8 1(4)(a), defining “negligence cases”. 



WD DEPEND’ENT’S LOSS OF CONSORTIUM 
FOR JNJURY TO NHXRAL OR ADOPTIVE PARENT 

(F.S. 768.0415) 

If you find for the defendant[s], you will not consider the 
matter of damages. However, if you find for [name claimant 
natural or adoptive parent] and you also fid that [name claimat 
natural or adoptive parent] has +fkred a signi-ficant permanent 
injury resulting in a permanent total disability, you shall consider 
the following elements of damage: 

[insert damage elemknts] 

If you Bnd that [name claimant natural or adoptive parent] has 
not suffered a significant permanent injq resulting in a 
permanent total disability, then you have found for the defendant 
on [claimant child’s] claim 

, ’ 

CL Y7 B 



a JohnDotwi+s i@u& wheathe automobile he was driviug collided with one driven by Rachel 
Rowe. Doe sued Ram Li&.John Roe Jrscd Rowe for loss of consotium. Rowe pleaded 
comparative negligence. Rowe also ~laimcd that the collision bad been caused, at least in paxt, by 
a “phantom” vehicle, which sud&ly cut in &or& of her, causing her to c&de with the automobile 
driven by Doe. Question of negligence, causation, permanency of Doe’s injuries, damages, 
a.pportioDment of fault 6 nsoti are to be submitted to the jury. 

[2.1] Membersofthcjary,IshallnowinstructyouonthaIswthatyoumustfo~owin 
reaching your verdict. It is your duty as jurora to decide the issues, and only those issues, that I 
submit for your detcrmi~on by your vcpdict. In r8achkg your verdict, you should consider and 
weighthaevideaeqdccidcthc~issllesoff8ct,anda~~tha~~~whichIsball~~you, 
to f&s as you tid them from the cvidczzc. 

The evidence in this ease waists ofthe sworn testimorry oftb wibesses, all exhibits received 
inevidenctaadall~that~ba~cir~tobythcparti#. 

In de&miniq the facts, you may draw reasonable inferwes from the evidence. You may 
malre dcdudons and mu% conclusions which reason and wmmon sense l& you to draw from the 
facts shown by the evidence in this w But you should not speculate on any matters outside the 
evidence. 

l 
[2.24 IndetcrrPitliPgtbe~damywimffsandthe~~begiv~~e testimony 

of any wim you may prop@ consider the a ofthe witness while testifying; the frankness 
or lack of &m&as of the wimess; the intelligence of the witness; any interest the witness may have 
in the out- of the casq the m and oppor&k& the witicss had to know the facts about which 
the witness tdd; the ability of the witness to remember the m&ters about which the witness 
testified, and the reasonabi~ of the t&mow of the witness, considered in the light of all the 
evidence in the ae and inthe light of your own experience and comma sense. 

[2,2b] Some of the testimony befixe you was in the form of: opinions about certhirl techuical 
subj ccts. 

You may accept such opinion testimony, reject it, or give it the wtight you think it deserveq 



msideriq the h~wkdge, skill, exptimcq training or eduGrrtion of tie witnws; the reasons given 
by the witness for the opinion pressed; and all the other evidence in the case. 

[Cmaiond Charge on Claim 3.5b] The issues for your determination on the claim of John 
Doe against Rachel Rowe are whether Rowe was negligent in the operation of the vehicle she was 
driving; and, if so, [3.6c] whether such negligence was a legal cause of loss, injury or damage 
sustained by Doe, 

13.71 If the greater weight of the evidence does mt support the claim of Doe, then your 
verdict should be for Rowe. 

[3.8] If, however, the greater weight of the evidence does support the daim of Doe, then you 
shall consider the defense raised by Rowe. On the defense, the issues for your determination are 
[3. SfJ whether either Doe or the unident@ed&er of the phmtm vehkle, or both af than, were 
also nqligeat; and, if so, whether such negligence was a contributing legal txuse of the loss, injury 
or damage complained of 

IJ.8 resumed] Ethe grater weight of the evidence does not support the defense of Rowe, 
aad the greater weight of the evidence does support the claim of Doe, then your verdict should be 
for Doe in the total amount of his damqes. However, ifthe greater weight of the evidence shows 
that Rowe and either Doe or tk xnicikmti$fied &iver of the phantom vehicle, CT both of them, were 
negligent and that the negligeme of each contributed as a legal cause of loss, injury or damage 
&ed by Doe, you should determine and write on the verdict form what penxntage of the total 
negligence is chargeable to each. 

[3.9] “Greater weight of the evidence” means the mtlre persuasive and convincing force and 
effect of the entire evidence in the case. 

[4- l] Negiigence is the failure to use reasonable can. Reasonable care is that degree of care 
which a reasonably d petson would use under Iike &LUM#ZS. Negligence may consist eithm 
in doing something t.b& a reasonably car&l person would not do under like circumstances, or in 
ftiling to do something that a reasonably care&l person would do under like circumstances. 

[5. la] Negligence is a legal cause of loss, injury or damage ifit directly and in a natural and 
GO~~UOLEI SC+HM produces or cor&ibute~ substantially to producing such loss, injury or damage, 
SC that it can reasonably be said that, but for the negligence, the loss, injury or damage would not 
have occurred. 

IS.1 b] In order to be regarded as a Itgal cause of loss, injury or damage, negbgence need not 
be the only cause. Negligence may be a legal &se of loss, injury or damage even though it operates 
in combination with the act of another, if such other cause occurs at the same time as the neghgence, 
and if the n+igence contributes substantially to produtig such loss, injury or ue. 

[6. Id] Eyou find for Rowe, you will not consider tbe matter of d-es. However, if you 
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find for Doe, you shall next determhx the issue of permanency, that is, whether Doe wstained an 
injury as 8 result of the incident complained of which consists in whole or in part of apermanenl 
injury within a reasonable &gree of medical prtkbilily. 

You should award to Doe an axnoti of money which the greater weight of the evidenGe 
shows will fairly and adequ&y compens&e Doe for damages caused by the incident in question, 
including say such damage as Doe is reasonably certain to experience or incur in the finure. IFthe 
greater weight of the evidence does not support the claim ofDoe on the issue of permanency, you 
shall consider only the following elements of damage: 

[62c] i!& reusoxubk qense of hospitiizution arrd me&al cue and treatment neccsSaniy 
or reasonably obtained by Doe in the pavt, or to be so obtained in the future.. 

[6/2dj Any emrtings lost in the part, ancl any loss of abilig to earn money in the fitie.. 

[6. ld resumed] And which have not been paid and are not payable by personal injury protection 
benefm. 

However, ifthe greater weight ofthe evidence does support the claim of Doe on the issue of 
permanency, then you should also consider the following elements: 

[6.24 Any bodily injury sustained by Doe and any resulting pain and su&ring, disability or 
physical impairment, dis&uremen~ mental anguish, inconvenience or loss of capacity for the 
enjoyment of life experienced in the past, or to be experienced in the ~LMI.K~. There is no exact 
standard for measuring such damage The mount should be f%r and just, in the li&t of the evidence. 

[6.24 Zhe remonuble tcpme of hcrspitalizaticnr md m&ml m and treatment necessarily 
or reasomb& to be obtained in thejirture. 

[6.2dJ Any loss of ubiiry to earn money in thefiture. 

1’ a-0 _7.1au as I have stated . consider the matter of damages.. 
,How~e.r. ifvou find for Doe and yp~l also &da Doe has suffered a sitificant permanent injury - . psultrtg~ so a nermanent total disabihtu sh you. all ~~&&&&~&wine elemc~s of damage: 

%ny loss byrle John-Doe Jr.. won of his oare~~t$. Dae’s. in_iurv of&s parent’s . + gttices. C~STNL comuanions~, gD&ty and attentrons III tie na and in the future. 

If0 tD Ft OR ha, no suffered a si_&cant permanent injury ra y u iid tha lting in a oennanent 
total d&&l&r. then vou have found for Rowe on Little John Doe Jr.‘s&im, 

[6.9a] If the geater weight ofthe evidence shows that Doe has been permanently injured, 
you may consider his life expectancy. The. mortalii tables received in evidence may be considered 
in deternkiug how long Doe may be expected to live, Such tables are not binding on you, but may 
be considered together with oth~ evidence in the case bearing on Doe’s h&h, age and physical 
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Condition, before and after the injury, in determining the probable 1engt.h of his life. 

[6. IO] Any amount of damages which you allow for tie medical expenses or loss of ability 
to earn money in the firture should be reduced to its present money value, and only the present money 
value of ti fi.tture economic damages should be included in your verdict. The present money value 
of future economic damage3 is the sum of money needed now whi4 tO@thw with what that sum 
will earn in the f&re, will comper@eDoefor thw losses as they are actually experienced in fi.rture 
years. 

[6, lc] In determining the total amount of damages, you should not make my reduction 
because of the negligence, if any, of Doe. The court will enter a judgment based on your verdict and, 
ifyou End that Doe was negligent. in w w the court, in entering judgment, will reduce the total 
amount of damages by the percentage of negligence which you fmd is chargeable to Doe. 

[7.1 J Your verdict must be based on the &deuce that has been received, and the law on 
which I have i.ustrutied you. In reaching your verdict, you are not to be swayed from the 
performance of your duty by prejudice, sympathy or any other sentiment for or against any party. 

[7.2] When you retire to the jury room, you should select one of your number to act as 
foreman or forewoman, to preside over your deliberations and sign your verdict. Your verdict must 
be unanimous, that is, your verdict mt.& be agreed to by each of you. You will be given a verdict 
form, which I shall now read and explain to you. 

(hut red md ecpkim verdictfom) 
when you have agreed on your verdict, the foretnan or forewoman, acting for the jury, shotrId date 
tend sign it. You may now retire to consider your verdict. 

Special Vdict Fmn 

(To ilhstrate preserrtation of F.S.768.0415 issue) 

We, the jury, return the following verdict: 

1, Was there negligence on the part of defendant Rachel Rowe, which was a legal cause of 
damage to pi- John Doe? 

YES NO 

XYOI.U answer to question I is NO, your verdict is for the defendant, and you should not proceed 
Mher, except to d&c ami si@ this verdict form and return it to the COurtroOm. XfYoU atlsww to 

question 1 is YES, please answer question 2. 



2, Did pw John Doe, sua-t& a pmedt injury within a reasotile degree of medical 
probability as a re!dt of the incident complained of? 

YES NO 

Please answer question 3. 

3. Was there negligent on th.e part ofplainUX John Doe, which was a legal cause of his 
damage? 

YES 

0 Please answer quk%tion 4. 

NO 

4 Was there ne@igence on the part of the unidmtied driver of the phantom vehicle which 
was a legat cause of daxnage ta plaintiE, J&u Doe? 

YES NO 

rfy0~ m,swfix to either p3im 3 0r cpsti0n 4 is YES, please msww question 5. If your aflswer 

to both questions 3 and 4 is $I%), skip question 5 and answer question 6. 

5. State the percentage of any negligmmz which was a legal me of damage to plabte John 
Doe, that you charge to: 

Defendax& Rachel Rowe % 

UnidmtBed Driver of 
PhaIlmm Vcbicle % 

Plaintiff, John Doe 

Total must be 100% 

Plalse answer qu&ion 6, 
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6. WI& is the total amount (100%) of any damages sutaincd by plab@ John Doe, and 

caused by the incident in question? 

Total damages of plai&E, John Doe $ 

Please answer ouestition 7, 

6 



h determining the total amount of damagq do not make any reduction because of the ~@&~ce, 

if any, of plaint@ John Doe. If you fnd pltitifT, John Doe, negligent in any degree, the court, in 

entering judgm&, will reduce Doe’s total amount of damages (lOO”/,) by the pmentage of 

negligence which yau Gud is chargeable to Doe. 

SO SAY WE ALL, this day of ,19 

FORE+N ORFOREW0MAN 

NOTE ON USE 

For a model &mized venkt foq as cmtemphd by section 768.77, Florida Statutes, refer 

to Model Verdict FOTTII 8.1. 



PARENTAL LOSS OF FILIAL CONSORTIUM 
FOR INJURY TO CHILD (U.S. v. Dempsey, 635 So. 2d 961 (Fla. 1994)) 

I I‘ you find for the defendant[s], you will not consider the matter of damages. However, if you 
lind for (claimant), you shall next consider the claim of (claimant’s parent). The issues for your 
determination on this claim are: 

(1) 
(2) 

Whether Defendant was negligent. 
Whether that negligence was a legal cause of significant permanent injury to 
(claimant’s child) resulting in a permanent total disability. 

If the greater weight of the evidence does not support the claim of (claimant), then your 
verdict should be for (defendant)(s). However, if the greater weight of the evidence does support 
the claim of(claimant), then you should award to claimant an amount of money which the greater 
weight of the evidence shows will fairly and adequately compensate (claimant) for damages caused 
by the incident in question. You shall consider the following elements of damage: 

Any loss by (claimant), by reason of their child’s injury, of their child’s services, comfort, 
companionship, society and attentions in the past and in the future. 

Clommcnts: 

I .’ See: Section 768.0415, Florida Statutes(l995) for claim by child for injury to natural 
or adoptive parent and U.S. v. Dempsey, 635 So. 2d 961 (Fla. 1994) for claim by parent for injury 
to child. 

2. Section 768.0415 does not define “dependent” or “permanent total disability”. This 
is a matter of substantive case law and statutory analysis. 

3. 1 f issues arise as to the child’s marital status, parentage or dependency, this instruction 
will have to be modified. 

4. Section 768.0415 refers only to “negligence”. The committee takes no position as 
to whcthcr the statute is limited to negligence cases or the definition of “negligence” in this statutory 
context. For cxamplc, see F.S. 768.81(4)(a), defining “negligence cases”. 

5. In order for a parent to recover a separate award for the loss of a permanently disabled 
child’s scrviccs above that recoverable as a general component of loss of filial consortium, the parent 
must establish that the child had extraordinary income producing abilities prior to the injury. U.S. 
v. Dempsey, 635 So. 2d at p.965 



PARENTAL LOSS OF FILIAL 
CONSORTIUM FOR INJURY TO CHILD 

US, v,. Dempsey, 635 So. 2d 961 (Fla. 1994) 

If you find for the defendant[s], you will not consider the matter 
of damages. However, if you find for [name claimant] and you also 
find that [claimant’s child] has suffered a significant permanent injury 
resulting in a permanent total disability, you shall consider the 
following elements of damage: 

[insert damage elements] 

If you find that [name child] has not suffered a significant 
permanent injury resulting in a permanent total disability, then you 
have found for the defendant on [claimant’s parents] claim. 



U.S. v. ImMI’SEY FIX 961 
Cltcm635 Su.Zd 961 (I%. 1994) 

UNITKD STATES of America, 
AIlI)cllanUCross-Appcllcc, 

V. 

Lorcn DEMPSEY, et al., AppelleelCross- 
Appellant. 

No. 81705. 

Supreme Court of Florida 

April 21, 1994. 

The United States Court of Appeals for 
the Eleventh Circuit, 939 F.2d 1134, certified 
questions to the Supreme Court of Florida 
for determination of parameters of parents’ 
recovery when their child is severely injured. 
The Supreme Court, Kogan, J., held that: (1) 
parents ale permitted to recover for loss of 
child’s fdial consortium as a result of signifi- 
cant Injury resulting in child’s permanent 
total disability, and (2) to recover for services 
above that recoverable as general component 

: loss of filial consortium, parent must es- 
tablish that child had extraordinary income- 
producing abilities prior to injury. 

Questions answered. 
Grimes, J., concurred in the result only 

with an opinion in which Overton, J., con- 
curred. 

McDonald, J., dissented in part with an 
opinion. 

1. Parent and Child e?(l) 
Parent of injured child has right to re- 

cover for permanent loss of filial consortium 
suffered as a result of significant injury re- 
sulting in child’s permanent total disability; 
in this context, loss of “consortium” includes 
loss of companionship, society, love, affection, 
and solace of injured child, as well as ordi- 
nary day-today services that child would 
have rendered. West’s F.S.A § 763.0416; 
West’s F.SA Con& Art 1, $5 2, 21. 

See publication Words and Phrases 
for other judicial constructions and def- 
inilions 

and economic customs and present day con- 
ceptions of righl and justice. 

:I. Action -2 
Supreme Court is not precluded from 

recognizing a right of action simply because 
legislature has not acted to create such a 
right. 

4. Common Law -14 
Common law may be altered when rea- 

son for rule of law ceases to &t, or when 
change ls demanded by public necessity or 
required to vindicate fundamental rights. 

5. Husband and Wife *209(3, 4) 
Parent and Child e?(l), 7.6 
Torts -7 

It is policy of Florida that familial rela- 
tionships be protected and that recovery be 
had for losses occasioned because of wrongful 
injuries that adversely affect those relation- 
ships. West’s FSA 9 763.0415. 

6. Parent and Child -70) 
Florida Constitution requires recogni- 

tion of parent’s right to recover for loss of 
severely injured child’s companionship. 
West’s F.S.& Con& Art. 1, 5§ 2, 21. 

7. Husband and Wife *209(3, 4) 
Parent and Child -7(1) 

To recover for loss of services as part of 
consortium interest, no showing of extraordi- 
nary abilities is necessary; loss of services In 
thii context necessarily will be Interwoven 
with more Intangible aspects of parent’s con- 
sortium interest. 

8. Parent and Child +7(1) 
For parent to recover separate a&d 

for loss of permanently disabled child’s ser- 
vices above that recoverable as general com- 
ponent of loss of filial consortium, parent 
must establish that child had extraordinary 
income-producing abilities prior to injury. 

Frank W. Hunger, Atty. Gen., Gregory R. 
Miller, U.S. Atty., and Robert S. Greenspan 
and William G. Cole, Civ. Div., Dept. of JUS- 

?“” When cotnmon-law rules are in doubt, tice, Washington, DC, for appellant@as-ap- ., 
Supreme Court considers changes in social pllee. _c+ fY’ 
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James F. McKenzie of McKenzie & Solo- 
way, PA., Pensacola, for appellee/cross-ap- 
pellant. 

KOGAN, Justice. 
The United States Court of Appeals for 

the Eleventh Circuit cetiie, the following 
questions to this Court for resolution, pursu- 
ant to article V, section 3(b)(6) of the Florida 
Constitution: 

I. DOES FLORIDA LAW PERMIT 
PARENTS TO RECOVER FOR THE 
LOSS OF A CHILD’S COMPANION- 
SHIP AND SOCIETY WHEN THE 
CHILD IS SEVERELY INJURED? 

2. DOES FLORIDA LAW PERMIT 
PARENTS TO RECOVER FOR THE 
LOSS OF THE SERVICES OF A SE- 
VERELY INJURED CHILD AB- 
SENT EVIDENCE OF EXTRAOR- 
DINARY INCOME PRODUCING 
ABILITIES? 

Dempsey u. Unih! States, 989 Fed 1134, 
1135 (11th Ci.1993). The Eleventh Circuit 
provides the following statement of the facts 
and case in its certification: 

On February 2’7,1988, Pansey Dempsey, 
wife of hnney Dempsey, Sr, an e&&e 
in the United States Air Force, gave birth 
to a baby girl at Eglin Air Force Base 
Hospital. The child, Loren, was born with 
severe breathing di6%ultiea, An attempt 
to resuscitate her was unsuccessful b 
cause the tube meant to bring oxygen to 
the child’s lungs was put down her esopha- 
gus instead, &o&fifty minutes later, the 
mistake was’discovered and Loren was 
revived. Nevertheless, as the result of 
oxygen deprivation, she is now severely 
retarded. It appears that she will never 
walk or talk and will require care for the 
remainder of her life. Loran’s parents 
have suffered the loss of a normal relation- 
ship with their child. 

The magistrate judge to whom tbis case 
was assigned held the Govermnent liable 
for Loran’s injuries and awarded approxi- 
mately $2.8 million to Loren for medical 
expenses, loss of earnings. and pain and 
suffering. The magistrate judge awarded 
the parents $1.3 million’ for the “loss of 
society and affection of their child.” The 
Government appealed the award made to 

the parents. The parents appcalcrl the 
magist.rak judge’s denial of damages for 
the loss of Loren’s services. 

On appeal, the dispute ccntcrs on the 
recovery available to the parents. The 
parties disagree about whether Florida law 
permits parents to recover for the loss of a 
child’s society and affection when the child 
is severely injured, but does not die. They 
also disagree about whether parents may 
recover for the loss of an injured child’s 
services. 

939 F.2d tit 1134-35. After reviewing Flori- 
da law, the circuit court concluded that the 
questions were unanswered by contxollihg 
precedent from this Court and certification 
therefore wss necessary, 

111 In connection with the first question, 
the Dempseys take the position that this 
Court previously has recognized a parent’s 
right to recover for the loss of an injured 
child’s companionship and society. The Gov- 
ernment maintains that the Court has not 
recognized this right. We agree with the 
Dempseys that they are entitled to recover 
for the loss of Loren’s companionship and 
society under this Court’s decisions in Wti 
v. Rober4 91 Fla 1064, 109 So. 225 (1926), 
and Yomlon ti. Savage, 279 So.2d 844 (Fla 
1973). 

It is generally accepted that at common 
law a father was entitled to compensation for 
the lost stices and earnings of his negli- 
gently h&red child as well as medical ex- 
penses incurred as a result of the injury; 
however, the father’s right to compensation 
did not extend to damages for loss of the 
child’s companionship. See McGurr v. Na- 
ti.on&&ProvidenceWorstedMi.&Z4R.I. 
447, 53 A. 320, 325-26 (1902) (measure of 
damages in case brought for loss suffered as 
result of injury to a child is same as that in 
case brought by a master for the loss of 
services of his servant or apprentice; the 
elements of affectjon and sentiment are not 
to be . considered); see a.50 Sizemu& v. 
Smock, 430 Mich. 283, 422 N.W.2d 666, 668 
(1933); Restakment (Second) of Torts 8 703, 
comment h (1977); W. Page Keetan et aL, 
E’msser and Keeton on the Law of Torts 
5 126, at 934 (5th ed. 19%) John F Wag- 

/?lYr”l , G 
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ncr, Jr., Annotation, I~S~ovcn~ of Damups 
/OT hiS Of COnSotiiUm kW&i~ film 

Lhdh vfChiid 77 A.L.R. 4th 411,416 (1990); 
Todd R. Smyth, Annotation, Parent’s Right 
to Recover fur Loss of Consortium in Con- 
nection with Injury to Child 54 kL.R. 4th 
112 (1987 & Supp.1993)+ The rule that loss 
of an ir@red child’s companionship is not 
recoverable has its roots in the common law 
analogy that was drawn between the parent- 
child relationship and the master-servant re- 
lationship. A child, l$e a servant, was con- 
sidered nothing more than an economic asset 
of the father. See Rip& v. i?wcU, 61 So.2d 
420, 421-22 (Fla.1952); McEarr, 53 & at 
325-26; Michael B. Victorson, Note, Parent’s 
Recovery for Loss of Society and Compan- 
ionship of Child, 80 W.VaL.Rev. 340 (1978); 
Jean C. Love, T0rtiou.s In&f&ence u&h the 
Parent-Child Relationship: Loss of ma 1n- 
jured Person’s Society and Companionship, 
51 1nd.L.J. 590,699 (1975-76); W. Page Kee- 
ton et al., Presser and Keetm on tJ~3 Law of 
Torts 5 125, at 934 (5th ed. 1984). This 

I-m tiquated perception has met with much 
_ hism. See e.g. Galli- u Children’s 

Hospital Medical Center, 67 Ohio Sad 244, 
617 N.E&l 1052, 1056 (1993); Frank v. Su- 
prior cvurt 150 Ariz. 228,722 P2d 955,959 
(1986); S/wckley v. Prieq 66 Wis.2d 394,225 
N.W.2d 495, 500 (1976); Victorson, supra; 
Love, supra at 599-601. Several of the 
courts that have broken free of the master- 
servant analogy have looked to this Court for 
guidance. See e.g. Gal&more, 617 N.E.2d at 
1059 n. 9; Frank 722 P&l at 956 n. 2. 

Beginning with its 1926 decision in Wi&ie, 
this Court has recognized a parent’s right to 
a child’s companionship as a parental right a 
wrongful injury to which will support an 
action for damages: 

The father’s right to the custody, compan- 
ionship, services, and earnings of his minor 

1. Stz e.g. Mark L. Johnson, Compclrsating Parcnfs 
for the Luasr of their Nonfatally Injured Child> 
Society: Extending the Notion bf Consortium to 
the Filial Relationchip, 1909 U.III.L.Rcv. 761, 
764 n. 33; Todd R Smyth. Annowion, Parent’s 
Right to Recowr for Loss of Consortium in Con- 
nection with Injury 10 Child. 54 A.L.R 4th LIZ, 
120 II. 20. 128-29 (1987): 25 FlaJur.2d. Family 

Law. § 477 (1992). p& 
,,: See, e.g., I’ierce v. Casas Adobes Baptisl Church. 

..i 162 AI+ 269, 782 P.Zd 1162, 1164 (1989); Ma- 

child are valuable rights, constituting a 
spccics of property in the father, a wrong- 
ful injury to which by a third person will 
support an action in favor of the father. 

91 Fla. at 1068, 109 So. at 227. Then in 1973, 
the Yordon Court expressly stated that re- 
covery for the loss of B ‘child’s companionship 
and society was available to the parent of a 
negligently ir@red child. 279 So2cl at 846. 
Yordm dealt with the issue of whether a 
mother has a right to recover for losses 
sustained as a result of a negligent tiuru to 
her child, In ruling that a mother has the 
same right of action as the father, the Court 
clearly defined that right of action as includ- 
ing recovery for loss of the child’s compan- 
ionship, society and services: 

In Wilkie v. Roberts, this Court held that 
theparent, . . . of an unemancipated mirier 
child, injured by the tortious act of anoth- 
er, has a cause of action in his own name 
for medical, hospital. and related expendi- 
tures, indirect economic losses such as in- 
come lost by the parent in caring for the 
child, and for the loss of the child’s wm- 
paniumhip, society, and anvicea, it&d- 
ing personal services to the parent and 
income which the child might e8111 for the 
direct and indict benefit of the parent. 

279 Soad at 846 (emphasis added). Relying 
on these prior decisions, numerous commen- 
tatm I and courts z have concluded .&at re- 
covery for the loss of filial consortium is 
available within this state. 

The Government maintains that the deci- 
sions in Willie and Yordon have been mis- 
construed and that neither decision autho- 
rizes recovery for the loss of a child% com- 
panionship and society. We agree that W@ 
ie can be read as limiting a parent’s recovery 
to the pecuniary losses suffered as a result of 

saki v. General Motors Corp., 71 Haw. 1,700 P.2d 
566. 577 n. 9 (1989): Dali v. Elizabeth General 
Medical Center, 228 NJ.Suptc. 17,548 A.2d 528. 
5311 !Law Div.1988); Gafljmom V. Chi&frwz’s 
Hosprtal Medical Cenler. 67 Ohio St3d 244, 617 
N.E.Zd 1052 (1993): Fields v. Craf, 784 F.Supp. 
224, 227 (E.D.Pa.1992); Boucher v. Dixie Mcdi- 
cal Center. 850 P.2d 1179. 1183 n. 27 (Utah, 
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a negligent injury to a child.J However, even 
if the law within this state was not clear at 
the time of the Y&on decision, we read that 
decision as expanding the common law in this 
area. 

[2] This is a logical conclusion, &I light of 
the fact that when our common law rules are 
in doubt, this Court considers the U ‘changes 
in our social and economic customs and pres- 
ent day conceptions of right and justice.’ ” 
Hoffman v. Jon&, 280 So.2d 431, 435 (Fla. 
1973) (quoting Rip&, 61 So&l at 423). Cer- 
tainly, in 1973. when this Court set forth the 
elements of damages that a parent of an 
injured child is entitled to recover, it was 
apparent that a child’s companionship and 
society were of far more value to the parent 
than were the services rendered by the child. 
Thus, there was an obvious need to recognize 
this element of damages to fully compensate 
the parent for the loss suff& because of a 
negligent injury to the child The recogni- 
tion of the loss of companionship element of 
damages clearly reflects our modern concept 
of family relationships. 

13,41 Moreover, even if this Court previ- 
ously had not expanded the common law to 
allow recovery for the loss of a negligently 
injured child’s companionship, we would do 
so now. As was explained in Zotzos v. Ro- 
sen, 467 So2d 305 (Fb1935), wherein we 
declined to recognize a cause of action for 
loss of parental consortium, we are “not pm 
eluded from recognizing [such a right of ac- 
tion] simply .because the legislati has not 
acted to create such a right.” 467 So&l at 
307. This Court has repeatedly Fecognized 
that our common law “must keep pace with 
changes in our society.” Gates v. Foley, 247 
So.Zd 40,43 (Fla1971) (p&g wife right of 
action for loss of husband’s consortium); See 
also Ho-n v. Jonas, 280 So.2d 431 (Fla. 
1973) (replacing role of contributory negli- 
gence with comparative negligence rule); In 

3. The Wilkic Court appears to have limited the 
recoverable loss in such - to: 

(1) The loss of the child’s services and carn- 
ings. present and ptuspectivc, to the end of 
minority; and (2) medical cxpcw in cffectlng 
or attempting to effect a cure. 

91 Fla. at 1069. 109 So. at 227. 

re T.A.C.P., GO9 So.Zd 588, 5% (Fla.1992) 
(adopting the modern definition of death). 
The common law may be altered when the 
reason for the rule of law ceases t0 exist,’ or 
when change is demanded by public necessi- 
ty or required to vindicate fundamental 
rights.5 An expansion of the common law is 
clearly warranted here. 

As explained above, the rule that loss of an 
injured child’s companionship is not recover- 
able is based on the outdated perception that 
children, like servants, are nothing more 
than economic assets to their parents. This 
master-semtnt analogy no longer holds true. 
Rather than being valued merely for their 
services or eamhg capacity, children are 
valued for the love, affection. companionship 
and society they offer their parents. The 
Government offers no compelling reason to 
retain a rule that, under today’s standards, 
simply appears unjust. The loss of a child’s 
companionship and society is one of the pri- 
mary losses that the parent of a severely 
injured child must endure. As this Court 
appears to have recognized twenty years ago, 
recovery for this loss is necessary to ensure 
the p-t adequam compensation for the 
losses sustained as the redt of such injury. 
This is particularly true considering the lim- 
ited damages generally recoverable for the 
loss of ordinary services rendered by a child 
under present day standards. 

[5,61 Our legislature has recognized that 
recovery for loss of companionship is neces- 
sary to compensate the minor child of a 
permanently b@red parent 8 768.0416, 
FlaBat. (1993). Similarly, this Court has 
extended the right to recover for the loss of 
tuarltal consortium to the wife. Gates, 247 
So2d 40. These legislative and judicial pro- 
nouncements make clear that it is the policy 
of t.h&+te that famitial relationships be 
protected and that recovery be had for losses 
occasioned because of wrongful injuries that 

4. Cafes, 247 So.2d at 43; Randolph Y. Randolph, 
146 Fla 491. 1 So.Zd 480 (1941) (modifying 

common law doctrine that gave father superior 
tight to custody of hi children). 

5. Waite Y. Waite, 618 So.Zd 1360, 1361 (Fin. 
1993) (holding that doctrine of interspousal im- 
munity is no longer part of Florida’s common 
law); In re TA.C.P.. 609 
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adversely affect those relationships. Morc- child’s services as one aspect of parent’s con- 
over, in light of the redress available to a sortium interest). In like fashion, we include 
husband, a wife, and a minor child for injury loss of ordinary day-to-day services as an 
to consortium intcrcsts, our constitution itself element of the damages recoverable for the 
requires recognition of a parent’s right to permanent loss of filial consortium. Such 
recover for the loss of a severely injured services, although no longer of paramount 
child’s companionship. Art. 1, $5 2, 21, Fla. importance to the parent-child relationship, 
Const. are still a recognizable component of that 

However, we believe that recovery for loss relationship. 

of filial consortium should be limited in the [I, 81 This leads us to the second certified 
same manner in which recovery for the loss question, which asks whether a parent can 
of parental consortium has been limited by recover for the loss of a severely injured 
the legislature. S&ion 7@.0416 lit&s a child’s services absent evidence of tdmordi- 

child’s recovery for the loss of a parent’s nary income-producing abilities. In light of 
services, comfort, companionship, and society our defining filial consortium to include ordi- 

to those losses caused by a significant injury nary services. the answer to this question is 
“resulting in a Permanent total disability.” both yes and no. To recover for loas of 
8 768.0416. Because the right of recovery services as part of the consortium h-h 
we recognize here provides redress for injury no showing of extraordinary abilities is nec- 
ta the parentqhild relationship, the same essary. L.-ass of services in this context nec- 
relationship addressed by the legislature in essarily will be interwoven with the more 
section 768.0416, we see no reason why th& intangible aSpeCu of the Parent’s c0naortiu.m _ / 
same standard for recovery should not apply’ 
+ . 
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jlus context. 
$: ,ordingly, w 

e 
hold t a parent of a 

negligently injured c . has a right to recov- 
er for the Permanent loss of filial-consorthun 
suffered as a result of a significant i@uy 
resulting in the child’s Permanent total dis- 
ability. In thii context, we define loss of 
“consortium” to include the loss of compan- 
ionship, society, love, affection, and solace of 
the injured child, as well as ordinary day-to- 
day servim that the child would have ren- 

bered. As noted above, in Willie and Yor- 
drm thii Court recognized as recoverable the 
loss of an injured child’s companionship, soci- 
ety and services; thus, treating the two 
types of losses as integral components of a 
parent’s consortium interest. This treatment 
is consistent with the conclusion reached by 
other courh that in its earliest stage, an 
action for loss of consortium was in ‘fact an 
action for loss of services, which gradually 
was expanded to include the intangible ele- 
ments of companionship, society, love and 
comfort. After this evolution, services were 
treated as only one element of the action, 
with the intangible elements emerging as the 

consortium actions. Fmn& 722 P.&l 
accord Gdimore, 617 N.E.2d 1052 

Supreme Court recently included a 

interest. In contrast, in order for a parent -X 
to recover a separate award for ,the loss of a 
permanently disabled child’s services above 
that recoverable as a general component of 
loss of filial consortium, the Parent must 
establish that the child bad mrdjnary 
income-producing abilities prior to the injury. t 
Accord C-r&urn u Cowson, 17’7 So2d 33 
(Fla. 1st DCA 1966) (recovery for loss of 
services resulting from the wrongful death of 
a child not recoverable absent a showing that 
the deceased child had “some extraordinary 
income-producing attributes”); Willium V. 
United States. 681 FSupp. 763 (N,D.Fla 
1988) (same). 

Accordingly, the cause is returned to the 
Eleventh Ciiuit for further proceedings. 

It is so ordered. .: 

BARKETT, C.J.. and SHAW and 
HARDING, JJ., concur. 

GRIMES, J., concurs in result only with 
an opinion in which OVERTON, J., concurs. 

MCDONALD, J., dissents in part with an’ 
opinion. 

GRIMES, Justice, concurring in result 
only. 

At common law a father was entitled tn 
compensation for the lost services an~~ 1 



ings of his negligently injured child as well as 
medical expenses incurred as a result of the 
injury; however, the father’s right to com- 
pensation did not extend to damages for loss 
of the child’s companionship. See Restate- 
ment fSecond) of Torts 5 703, comment h 
(197’7); W. Page Keeton et al., Presser and 
Keeton on Uw Law of Torts 5 ‘125, at 934 
(5th ed. 1984); John F. Wagner, Jr., Annota- 
tion, Recovery of Damages for Loss of Con- 
sortium Resulting from De&h of Child 77 
AL.R. 4th 411, 416 (1990); Todd R. Smyth. 
Annotation, Purenfs Right to Recnver for 
Loss of Consortium in Connection with In- 
juw to Child 54 AL.R. 4th 112 (1987 & 
Supp.1993); Sizsmrrre u. Smo& 430 Mich. 
283, 422 N.WXd 666, 668 (1988). In the 
majority of states, uukss the legislature has 
provided for recovery for the loss of an in- 
jured child’s companionship and a&ety, the 
common law rule still stands, Se.e 54 AL-R. 
4th 112 and cases cited therein. 

Consistent with the common law rule, in 
Wilkie u. Roberts, 91 Fla. lO64,IO68,109 So. 
225, 227 (19261, this Court recognized that 
the parent of a negligently injured child can 
recover only the pecuniary loss suffered as a 
result of the injury. The Court explaiued 
that the recoverable loss in such cases is 

limited to two elements: 
(1) the loss of the child’s services and 
earnings, present and prospective to the 
end of minority, and (2) medical expenses 
in effecting or attempting to effect a cure. 

91 Fla. at 1069, 109 So. at 227. This prlucl- 
ple was spec&aUy reafEmed iu Youngblood 
u. Taylm, 89 So.!ld 603 (Flal956). 

The majorii#s confusion about a parent’s 
right to recover for the loss of a severely 
injured child’s companionship and society ap- 
pear5 to originate from the following state- 

ment also found in the Wilkie apinion: 
The father’s right to the custody, compan- 
ionship, services and earnings of his minor 
child are valuable rights constituting a spe- 

ties of property in the father, a wrongful 
injury to which by a third person will 
support an action in favor of the father. 
This is in addition to the right of action the 
child may have for the personal injury 
reccivcd, with the resulting pain, disfigure- 

ment or permanent disability if such re- 
sults follow. 20 R.C.L. 614. 

91 Fla. at 1068-69. 109 So. at 227. 
The citation to 20 R.C.L. 615 within the 

foregoing quotation refers to an out-of-print 
multi-volume treatise titled Ruling Cause Law 
published in 1918. The writers of Ruling 
Cage Law were clear that “[i]n fixing the 
damages ti court ordinarily cannot coltsid- 
or mental suffering or injury to the father’s 
feelings, or ti loss of the society or compan- 
ionship of tke child.” 20 R.C.L. 618 (empha- 
sis added). Nonetheless, on page 614, four 
pages before this statement appears, Ruling 
Cage Law refers to “ltlhe father’s right to 
the custody and companionship . _ . of his 
minor child . . .” as a “species of property in 
the father, a wrongful lnjuty to which by a 
third person will support au action.” This 
sentence was repeated almost word for word 
by thii Court in WM. 

On page 614 of Ruling Case Law, the 
authors resolve this apparent contradiction. 
They state that the “species of property” to 
which they refer can support three sub-sets 
of wrongful injury cases: (1) physical injury 
claims, (2) allegations of enticement or 
wrongful persuasion of a child to leave its 
father, or employing a child against its fa- 
ther’s wishes, and (3) suits baaed on the 
seduction of a daughter. 20 R.C.L. 614. 
Only in the third sub-set, a claim for a 
daughter’s seduction, or possibly in claims 
under the second BUb-Set, may a parent- 
claimant recover for “injury to [the parent’s] 
feelings and paternal happiness, [which was] 
more important as an element of damages 
than the actual loss of her services.” Icl. 
This i@uy to parental feelings and happi- 
ness was considered to be a loss of compan- 
ionship, and explains why Ruling Case Law 
included “custody and companionship” as a 
specks of property at common law for some 
wrongful injury cases. However, it is equal- 
ly clear that Rding Ccue Law holds that, in 
phtisical injuw tort cases, a parent may not 
recover for loss of a child’s society or com- 
panionship. 20 R.C.L. at 618. By citing 
Ruling &se Law in Wi.!kie, it is evldeptthat 
the court in referring to a “fathe& right in 
. - . campamonship +. . of his minor child” 
under the common law (109 So. at 227) had in 
mind that damages for such a loss would only 
be recoverable in non-physical injury case 

72, d 1 
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In Yo’orrtiln II. Suvagu, 279 So.2d 844 Ha. 
19731, the Court merely paraphrased the 
Ruling Cmx Law citation from Wtiie, there- 
by recognizing that recovery for the loss of 
companionship is possible in those cases dis- 
lussed in Ruling Case Law. Moreover, the 
sole question in I’o&n was whether to ex- 
tend to mothers the fathers’ rights under the 
common law. There was no issue with rc- 
spect to what damages could be recovered. 
Subsequent decisions of four separate district 
courts of appeal have interpreted Wikie and 
its progeny to hold that the damages recov- 
nable by the parent of an injured child are 
‘5mlted to medical expenses and loss of ser- 
;rices. Selfi V. SmiuL, 397 So2d 348 (Fla. 1st 
DCA), tiew o%ni-& 407 So2d 1105 (Fla. 
1931); Bmwn v. Caldwe.!J 339 So.2d 287 
(Fk 1st DCA 1980); Hi&borough County 
Sch. Bd v. Perez, 385 So.2d 17’7 (Fla. 2d 
DCA 1980); City Stores Co. v. Lunger, 303 
So2d 621 (Fla. 3d DC&, dismissed 312 
%2d 753 (Fla.1975). Thus, there can be no 

itimate doubt that, consistent with com- 
Jn law, a recovery for the loss of an injured 

child’s companionship is not available to a 
parent under Florida law as it currently 
stands. The real issue in thii case is wheth- 
er we should change the rule for the reasons 
discussed in the majority opinion. 

This Court was faced with a similar prop 
sition in Zorzos v. Rosen, 467 So.2d 305 
(Fla.1935). In that case, minor children were 
suing for loss of parental companionship re- 
suking from injuries negligently inflicted 
upon their father by a third party. The 
Court had not previously recognized thii 
claim While acknowledging that we had the 
authority to recognize the claim, we refrained 
from doing so. Instead, as Justice Shaw 
WI-Ok: 

We abvc’ce . _. that if the action is to be 
created, it is wiser te leave it to the legisla- 

sion may bc only an oversight, it strongly 
suggests that the legislature has deliber- 
ately chosen not to create such cause of 
action. 

467 Sold at 307. Subsequently, the legisla- 
ture did recognize the claim for loss of paren- 
tal companionship by the enactment of sec- 
tion 763.0416. Florida Statutes (Supp.19881, 
but only in cases of permanent total disabili- 
ty- 

Normally, I believe that issues of this na- 
ture are best left to the legislam. On the 
other hand, the legislature has already acted 
to permit children to recover for the loss of 
companionship of parents who are perma- 
nently and totally disabled, and it is difficult 
to perceive a distinction in the parents’ claim 
for a permanently and totally disabled child. 
Therefore, because we are doing no more 
than following the lead of the legislature in 
recognizing the severity of the loss suffered 
by a person whose loved one is permanently 
and totally disabled, I am willing to concur in 
this decision. 

OVERTON, J., concurs. 

MCDONALD. Justice, dissenting in part 
Under existing case law I would answer 

the first cer%ed question in the negative 
and the second one in the affirmative. For 
the reasons expressed by Justice Grimes, the 
majority misconstrues “consortium” under 
existing case law. At this time, the only 
intangible damage afforded a parent because 
of injury to a child is that child’s services. 
which includes, but is not limited ho, the 
child’s earnings. It does not extend to the 
general satisfaction obtained through the 
companionship and general love of a child. A 
parent can, of course, recover direct medical 
or other expenses incurred in the childp 
healing process. 

1 recognize that this court mnded a fa- 
ther’s cause of action to a mother for injury 

tive branch with its greater ability to study 
and circumscribe the cause. In addition, 
we are influenced by the fact that the 
legislature has recognized a child’s loss of 
parental consortium in a wrongful death 
action but haa not created a companion 
action for such loss when the parent is 

;“ri$l t: dured but not killed. Although thii omls- 
. . ,. 

to a child which had not been previously 
afforded in Y&on v. Savage, 279 So2d 344 
(Fk1973), and we made reciprocal loss of 
consortium between husband and wife in 
Gates v. Foley, 247 So2d 40 (Fla1971). 
Even so, the creation of a new element of 
damage is one best left to the legislature. I 



sections 2 and 21, Florida Constitution de- 
mands, authorizes, or justifies the ruling the 
majority makes. It may be that the leglsla- 
ture agrees that the time has come to add 
this element of damage when a child is in- 
jured. The legislature, rather than this 
court. should determine whether this element 
of damage is available. 
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Patricia A. S&z, President of The 
Bar, Miami, and John F. Harkncss. Jr., E ~_ 
ecutive Director and John A. Boggs, Dire&, 
of Lawyer Regulation of The Florida Bar 
Tallahassee, for petitioner in No. 81,301, “- 

Thomas A. Pobjeeky, Gen. Counsel, Fl; 
da Ed. of Bar Examinerq Tallahassee, R 
dolph Bracclalarghe, Nova University, : 
Lauderdale, Holland & Knight, PA, Mar& 
W. Barnett, Tallahassee, and Anthony i# 
Pace, Jr., Boca Raton, responding. ,,; 

Lawrence R. Me&h and Benjam&:; 
Me&b of Me&h & Me&h. P& 
petitioner In No. 81,527. , ’ 

Timothy P. Chinarls, Ethics Counsel, %! 
Liiean Quinfiliani, Asst. Ethios Coun.~, 
Tallahassee, Comments by The Florida El& 

Because I am satisfied that &sting case 
law does not allow damages to a parent for 
loss of consortium of a child, and because I 
do not think this court as a matter of policy 
should create such a right. I would hold that 
such an element of damage is not available to 
a parent. 

A parent is entitled to loss of services 
under the common law. These are best mea- 
sured by what a parent would have to pay 
someone to perform the duties the minor 
would otherwise do but for the injury. Evi- 
dence of extraordinary income-producing 
abilities is not required. 

THE FLORIDA BAR RE AMENDMENTS 
TO RULES REGULATING THE FLOR- 
IDA BAR. 

AMENDMENT TO THE RULES 
REGULATlNG THE I?hjRIDA 

BAR-RULE 4-lS(e). 

Nos. 81301, 81527. 

Supreme Court of Florida. 

April 21, 1994. 

Supplemental Order Amending 
Rule July 7, 1994. 

Original Proceeding-Rules Regulating 
The Florida Bar. I 

1. Rule Regulating The Florida Bar 1-12.1 pro- 
vides: 

(f) Approval of Amendments. Amendments 
to other than chapters 7 and 9 of these Rules 
Regulating The Florida Bar shall be by p&ion 
lo the Supreme Court of Florida. Petitions to 

PER CURIAM. 
‘The Florida Bar (Bar), as part of its , . al renew and wltb the authorization of-I.. 

a&$ 
-4 

board of governors, petitions the Court ‘ihj 
amend or adopt Rules Regulating The Flori-‘i 
da Bar 11-1.8, 11-1.9, chapters 13 and 17,; 
and to amend the comment to rule 4-33. ’ 
Lawrence R. Metsch (L&M), represent&g- 
fifty members r of the Bar, petitions the : 
Court to amend rule P-1.8(e). Anthony Pa@,, 
a member of the Bar, asks the Court -to 
amend rule 3-7.6&)(4)? The Bar opposed ‘a 
the LRM petition, and various members ‘of 
the Bar and public opposed the Bar’s peti- 
tion. Therefore, we consolidated these cases 
for the purpose of oral argument. We have 
jurisdiction. AI-L V, 5 aa), Fla. Con& 

The Bar’s petition has the following ef- 
fects. The proposed amendment to the corn- 
mentt.orule4-8Zlrelatestothedutyofa. 
lawyer to dkclos perjury by a criminal d* 
fendant. The rule directs that a lawyer ls 
not to be a lurowing participant in any con- 
duct of a cliedt amounting to a iixud on the 
court The comment explains the lawyer’s 
duty and distinguishes an unsworn false 
statement of a client to a law enforcement 
officer from any type of false statement of a 
client made ln a court proceeding. We 6nd 
that this fzhifybg comment makes it clear 
that a lawyer has a duty to diiclose %ny 

amend these Rules Regulating The Florida Dar 
may be filed by the board of govcnrors or by 
50 mcmbcrs in good standing.. . . 

2. Mr. Pace did not file a p&ion. 
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CHAMBERS OF 

CIRCUIT JUDGE 
13TH JUDICIAL CIRCUIT OF FLORIDA 

HILLSBOROUGH COVNTS 

419 PIERCE STREET 
ROOM 314 

TAMPA, FL 33602 
JAMES D.WHITTEMORE (813) 272+6995 

a January 30,199s 

Gerry B. Rose 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 

Re: Loss of Parental Consortium Subcommittee 

Dear Gerry: 

Enclosed please find the subcommittee’s drafts of proposed instructions on Loss of Parental 
Consortium (F.S. 768.0415) and on Parental Loss of Filial Consortium for Injury to Child (U.S. v. 
L)empsey, 635 So. 2d 961 (Fla.1994)). 

Also, enclosed is a Model Charge which includes a loss of parental consortium claim, with 
a verdict form. 

es D. Whittemore 

JDWlkle 

cc: Bill Hahn, Esq. 
Hon. James R. Thompson 
Marjorie Gadarian Graham, Chair 



6.1 

(proposed) 
e. Unmarried dependent’s loss of consortium for inju y to natural or adoptive parent (F.S. 
768.0415): 

If you find for the (defendant)[s], you will not consider the matter of damages. However, 
if you find for (claimant), you shall next consider the claim of [unmarried dependent]. The issue 
for your determination on this claim is: 

Whether Defendant’s negligence was a legal cause of significant permanent 
resulting in a permanent total 

If the greater weight of the evidence does not support the claim of [unmarried 
dependent], then your verdict should be for (defendant)[s]. However, if the greater weight of 
the evidence does support the claim of [unmarried dependent], then you should award to 
[unmarried dependent] an amount of money which the greater weight of the evidence shows 
will fairly and adequately compensate [unmarried dependent] v 

Pa- - 
. 7 . You shall consider the following elements of damage: 

. k l&%i+ 

Any loss by [unmarried dependent], by reason of [his, her] parent’s injury, of [his, her] 
parent’s services, comfort, companionship, society and attentions in the past and in the future. 

NOTE ON USE \ 

If issues arise as to the child’s marital status, parentage or dependency, this instruction will 
have to be modified. 

Comments 

1. See Section 768.0415, Florida Statutes (1995) for claim by child for injury to natural 
or adoptive parent and U.S. v. Dempsq, 635 So. 2d 961 (Fla. 1994) for claim by parent for injury 
to child. 

2. Section 768.0415 does not define “significant permanent injury”, “dependent” or 
“permanent total disability”. This is a matter of substantive case law and statutory analysis. 

3. Section 768.0415 refers only to “negligence”. The committee takes no position as 
to whether the statute is limited to negligence cases or the definition of “negligence” in this statutory 
context. For example, see F.S. 768,81(4)(a), defining “negligence cases”. 

4. The duration of future damages for which claimant may recover is unclear. Pending 
fiuther development of the law, the committee takes no position on whether the statute limits 
recovery of future damages to the life of the parent or the duration of the claimant’s dependency. 

,‘I Q’, 
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MODEL CHARGE 
(To illustrate charge on F.S.768.0415) 

(automobile collision; comparative negligence; 
single claimant and defendant; no counterclaim; 
no-fault threshold issue; Fabre issue; claim 

Facts of the hypothetical case 

John Doe was injured when the automobile he was driving collided with one driven by 
Rachel Rowe. Doe sued Rowe. John Doe’s five (5) csoae farlass 
Qf, Rowe pleaded comparative negligence. Rowe also claimed that the collision had 
been caused, at least in part, by a “phantom” vehicle, which suddenly cut in front of her, causing her 
to collide with the automobile driven by Doe. Questions of negligence, causation, permanency of 
Doe’s injuries, damages, apportionment of fault S are to be submitted 
to the jury. 

i%e court’s charge 

[2.1] Members of the jury, I shall now instruct you on the law that you must follow in 
reaching your verdict. It is your duty as jurors to decide the issues, and only those issues, that I 
submit for your determination by your verdict. In reaching your verdict, you should consider and 
weigh the evidence, decide the disputed issues of fact, and apply the law on which I shall instruct 
you, to facts as you find them Corn the evidence. 

The evidence in this case consists of the sworn testimony of the witnesses, all exhibits 
received in evidence and all facts that may be admitted or agreed to by the parties. 

In determining the facts, you may draw reasonable inferences from the evidence. You may 
make deductions and reach conclusions which reason and common sense lead you to draw from the 
facts shown by the evidence in this case. But you should not speculate on any matters outside the 
evidence. 

[2.2a] In determining the believability of any witness and the weight to be given the 
testimony of any witness, you may properly consider the demeanor of the witness while testifying; 
the frankness or lack of frankness of the witness; the intelligence of the witness; any interest the 
witness may have in the outcome ofthe case; the means and opportunity the witness had to know 
the facts about which the witness testified; the ability of the witness to remember the matters about 
which the witness testified; and the reasonableness of the testimony of the witness, considered in the 
light of all the evidence in the case and in the light of your own experience and common sense. 

[2.263 Some of the testimony before you was in the form of opinions about certain technical 
subjects. 

You may accept such opinion testimony, reject it, or give it the weight you think it deserves, 
considering the knowledge, skill, experience, training or education of the witness; the reasons given 
by the witness for the opinion expressed; and all the other evidence in the case. 

1 



[Conventional Charge on Claim 3.5b] The issues for your determination on the claim of John 
Doe against Rachel Rowe are whether Rowe was negligent in the operation of the vehicle she was 
driving; and, if so, [3.6c] whether such negligence was a legal cause of loss, injury or damage 
sustained by Doe. 

[3.7] If the greater weight of the evidenqe does not support the claim of Doe, then your 
verdict should be for Rowe. 

[3.8] If, however, the greater weight of the evidence does support the claim of Doe, then you 
shall consider the defense raised by Rowe. On the defense, the issues for your determination are 
[3.8, whether either Doe or the unidentiJied driver of the phantom vehicle, or both of them, were 
also negligent; and, if so, whether such negligence was a contributing legal cause of the loss, injury 
or damage complained of. 

[3.8 resumed] If the greater weight of the evidence does not support the defense of Rowe, 
and the greater weight of the evidence does support the claim of Doe, then your verdict should be 
for Doe in the total amount of his damages. However, if the greater weight of the evidence shows 
that Rowe and either Doe or the unidentified driver of the phantom vehicle, or both of them, were 
negligent and that the negligence of each contributed as a legal cause of loss, injury or damage 
sustained by Doe, you should determine and write on the verdict form what percentage of the total 
negligence is chargeable to each. 

[3.9] “Greater weight of the evidence” means the more persuasive and convincing force and 
effect of the entire evidence in the case. 

[4.1] Negligence is the failure to use reasonable care. Reasonable care is that degree of care 
which a reasonably careful person would use under like circumstances. Negligence may consist 
either in doing something that a reasonably careful person would not do under like circumstances, 
or in failing to do something that a reasonably careful person would do under like circumstances. 

[5. la] Negligence is a legal cause of loss, injury or damage if it directly and in a natural and 
continuous sequence produces or contributes substantially to producing such loss, injury or damage, 
so that it can reasonably be said that, but for the negligence, the loss, injury or damage would not 
have occurred. 

[ 5.1 b] In order to be regarded as a legal cause of loss, injury or damage, negligence need not 
be the only cause. Negligence may be a legal cause of loss, injury or damage even though it operates 
in combination with the act of another, if such other cause occurs at the same time as the negligence, 
and if the negligence contributes substantially to producing such loss, injury or damage. 



[6.14 If you find for Rowe, you will not consider the matter of damages. However, if you 
find for Doe, you shall next determine the issue of permanency, that is, whether Doe sustained an 
injury as a result of the incident complained of which consists in whole or in part of a permanent 
inju y within a reasonable degree of medical probability. 

You should award to Doe an amount of money which the greater weight of the evidence 
shows will fairly and adequately compensate Doe for damages caused by the incident in question, 
including any such damage as Doe is reasonably certain to experience or incur in the future. If the 
greater weight of the evidence does not support the claim of Doe on the issue of permanency, you 
shall consider only the following elements of damage: 

[6.2c] The reasonable Rxpense of hospitalization and medical care and treatment necessarily 
or reasonably obtained by Doe in the past, or to be so obtained in the future,. 

[6/24 Any earnings lost in the past, and any loss of ability to earn money in the future.. 

[6.ld resumed] And which have not been paid and are not payable by personal injury 
protection benefits. 

However, if the greater weight of the evidence does support the claim of Doe on the issue 
of permanency, then you should also consider the following elements: 

[6.2a] Any bodily injury sustained by Doe and any resulting pain and suffering, disability 
or physical impairment, disfigurement, mental anguish, inconvenience or loss of capacity for the 
enjoyment of life experienced in the past, or to be experienced in the future. There is no exact 
standard for measuring such damage. The amount should be fair and just, in the light of the 
evidence. 

[6.2c] The reasonable expense of hospitalization and medical care and treatment necessarily 
or reasonably to be obtained in the future. 

[6.24 Any loss of ability to earn money in the future. 
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[6.9a] If the greater weight of the evidence shows that Doe has been permanently injured, 
you may consider his life expectancy. The mortality tables received in evidence may be considered 
in determining how long Doe may be expected to live. Such tables are not binding on you, but may 
be considered together with other evidence in the cas’e bearing on Doe’s health, age and physical 
condition, before and after the injury, in determining the probable length of his life. 

[6. lo] Any amount of damages which you allow for future medical expenses or loss of 
ability to earn money in the future should be reduced to its present money value, and only the present 
money value of these future economic damages should be included in your verdict. The present 
money value of future economic damages is the sum of money needed now which, together with 
what that sum will earn in the future, will compensate Doe for these losses as they are actually 
experienced in future years. 

[klc] In determining the total amount of damages, you should not make any reduction 
because of the negligence, if any, of Doe. The court will enter a judgment based on your verdict and, 
if you find that Doe was negligent in any degree, the court, in entering judgment, will reduce the 
total amount of damages by the percentage of negligence which you find is chargeable to Doe. 

[7. l] Your verdict must be based on the evidence that has been received, and the law on 
which I have instructed you. In reaching your verdict, you are not to be swayed fkom the 
performance of your duty by prejudice, sympathy or any other sentiment for or against any party. 

[7.2] When you retire to the jury room, you should select one of your number to act as 
foreman or forewoman, to preside over your deliberations and sign your verdict. Your verdict must 
be unanimous, that is, your verdict must be agreed to by each of you. You will be given a verdict 
form, which I shall now read and explain to you. 

(Court reads and explains verdict form) 

When you have agreed on your verdict, the foreman or forewoman, acting for the jury, should date 
and sign it. You may now retire to consider your verdict. 



Special Verdict Form 

VFXDICT 
(To illustrate presentation of F.S.768.0415 issue) 

We, the jury, return the following verdict: 

1. Was there negligence on the part of defendant, Rachel Rowe, which was a legal cause of 
damage to plaintiff, John Doe? 

YES NO 

If your answer to question 1 is NO, your verdict is for the defendant, and you should not proceed 
further, except to date and sign this verdict form and return it to the courtroom. If your answer to 
question 1 is YES, please answer question 2. 

2. Did plaintiff, John Doe, sustain a permanent injury within a reasonable degree of medical 
probability as a result of the incident complained of? 

YES NO 

Please answer question 3. 

3. Was there negligence on the part of plaintiff, John Doe, which was a legal cause of his 
damage? 

YES NO 

Please answer question 4. 

4. Was there negligence on the part of the unidentified driver of the phantom vehicle which 
was a legal cause of damage to plaintiff, John Doe? 

YES NO 

If your answer to either question 3 or question 4 is YES, please answer question 5. If your answer 
to both questions 3 and 4 is NO, skip question 5 and answer question 6. 



5. State the percentage of any negligence which was a legal cause of damage to plaintiff, 

l John Doe, that you charge to: 

Defendant, Rachel Rowe % 

Unidentified Driver of 
Phantom Vehicle 

Plaintiff, John Doe % 

Total must be 100% 

Please answer question 6. 

6. What is the total amount (100%) of any damages sustained by plaintiff, John Doe, and 

caused by the incident in question? 

Total damages of plaintiff, John Doe $ 

. . 
If yowanswertoauestion 

im.courtroom.IfmWwer qs 



ofl&tkJohnDoeJr. 

In determining the total amount of damages, do not make any reduction because of the negligence, 

if any, of plaintiff, John Doe. If you find plaintiff, John Doe, negligent in any degree, the court, in 

entering judgment, will reduce Doe’s total amount of damages (100%) by the percentage of 

negligence which you find is chargeable to Doe. 

SO SAY WE ALL, this day of ,19 * 

FOREMAN OR FOREWOMAN 

NOTE ON USE 

For a model itemized verdict form, as contemplated by section 768.77, Florida Statutes, refer 

to Model Verdict Form 8.1. 



(-7.) Parental loss offilial consortium for injuly to child: 

If you fmd for the (defendant)[s], you will not consider the matter of damages. However, 
if you iind for (claimant), you shall next consider the claim of (claimant’s parent). The issue for 
your determination on this claim is: 

negligence was a legal cause of significant injury to 
permanent total disability. 

If the greater weight of the evidence does not support the claim of (claimant’s parent), 
then your verdict should be for (defendant)[s]. However, if the greater weight of the evidence 
does support the claim of (claimant’s*parent), then you should award to (claimant’s parent) an 
amount of money which the greaterweight of the evidence shows will fairly and adequately 
compensate (claimant’s parent) for damages caused by the incident in question. You shall 
consider the following elements of damage: 

The permanent loss by (claimant’s parent), by reason of their child’s injury, of their 
child’s services, comfort, companionship, society and attentions in the past and in the future. 

Comments 

1. See U.S. v. Dempsey, 635 So. 2d 961 @a. 1994). 

2. In order for a parent to recover a separate award for the loss of a permanently disabled 
child’s services above that recoverable as a general component of loss of filial consortium, the parent 
must establish that the child had extraordinary income producing abilities prior to the injury. U.S. 
v. Dempsey, 635 So. 2d at p.965 
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JAMES R. THOMPSON LEE COUNTY JUSTICE CENTER COMPLEX 

ClRCUlf JUDGE 
1700 MONROE STREET 

TWENTIETH JUDICIAL CIRCUIT OF FLORIDA FORT MYERS, FLORIDA 33901 

613-335-2419 

To: Marjorie Gadarian Graham, Esq., Chair, and 
the Committee on Standard Jury Instructions-Civil 

From: Jim Thompson, Circuit Judge 

Date: February 10, 1998 

Re: Elements of damages for parent's loss by reason of 
injury to a child after U.S. v. Dempsey, 635 So.2d 961 
(Fla. 1994) 

The purpose of this memorandum is to advise the reader of 
the present state of the law on the damages available to a parent 
whose child sustains an injury, specifically those damages 
defined in SJI 6.2f, Parent's loss of child's services, earnings 
and earning capacity, and to suggest proposals for any necessary 
modifications of the instructions. 

This is almost exclusively an analysis of U.S v. Dempsey. 
Dempsey should be read, particularly page 965, very closely and 
then read again. As of February 10, 1998 there are no cases 
modifying or explaining Dempsey. A copy of Dempsey is in our 
notebooks, however, it is so crucial to this subject I am 
attaching a copy for the reader's convenience. 

After significant effort I cannot advise the Committee on 
this issue with sufficient authority, clarity or certainty to 
warrant it acting on my opinions. Indeed, the more I have 
studied the issue the more confused and befuddled I have become, 
as may become apparent. Therefore, I am calling this a 
preliminary memorandum to begin our discussions and I will 
supplement it as necessary after I have the benefit of others' 
views. 

Introduction: Dempsey recognized the loss of filial 
consortium as an element of damages available to a parent whose 
child sustained "a significant permanent injury resulting in the 
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child's permanent total disability." On occasion I will refer to 
that injury as a "qualifying injury." A subcommittee is drafting 
a threshold instruction for that claim along with one for the 
related or similar claim for loss- by a child of parental 
consortium as established by F.S. 768.0415. 

Prior to e most of us would have considered the 
elements of damages that a parent of an injured child was 
entitled to recover to have been as set forth in SJI 6.2c, 
Medical Expenses: care and treatment of claimants' minor child 
and SJI 6.2f , Parent's loss of child's services, earnings, 
earning capacity. These were the elements and instructions 
regardless of the severity of the injuries. 6.2~ is still a 
correct statement of the law. It was not affected by Dempsey and 
does not need discussion, except, perhaps, as to how it will be 
related to any necessarily created new instructions. However 

. 
z3 

is not now a correct or complete statement of the law and 
have to be modified. If you accept the position of the 

four member majority in Dempsey, SJI 6.2f has not been correct 
since 1973 because it did not include as an element loss of 
filial cons0rtium.l 

As it presently exists 6.2f provides as follows: 

6.2f 
Parent's loss of child's services, earnings, earning 

capacity: 

Any loss by (claimant) by reason of [his] [her] child's 
injury, of the [services] [earnings] [or] [earning ability] of 
[his] [her] child in the past [and in the future until the child 
reaches the age of (legal age)], 

As you read Dempsey and particularly page 965, I would ask 
that you please consider the following questions: 

1. Is there any recovery for services and/or filial consortium 
by a parent as a result of injuries to a child that has suffered 
Less than "a significant permanent injury resulting in the 
child's permanent total disability?" 

2. Is there any recovery by a parent of a child with 
extraordinary income producing ability for the loss of the 
child's earnings or earning ability as a result of injuries to 



the child if that child has suffered less ‘a significant 
permanent injury resulting in the child's permanent total 
disability? 

3. The Court appears to have used the term "services" to 
include earnings and earnings ability. Is there any recovery for 
loss of what I would term "ordinary earnings or earning ability" 
as opposed to loss of "extraordinary income-producing ability" as 
a result of a qualifying injury to the child? 

4. Has the period of any future recovery been changed from the 
present "until the child reaches legal age" to something else by 
the court's use of the phrase, "permanent loss of filial 
consortium?M 

My answers to those questions are, 1. No, 2. I can't believe 
there isn't, 3. I think so but I hope not because it will 
compound the difficulty in drafting an instruction, 4. Probably 
not but I don't believe we can say for certain. 

Discussion: 

1. The reasons 1, believe there are no longer any recovery for 
services and/or filial consortium by a parent as a result of 
lesser injuries to a child are as follows. 

First and most importantly the four member majority said 
there wasn't and two additional justices concurred in the 
decision. The four member majority believed the law had allowed 
a recovery for loss of filial consortium for all magnitudes of 
injury prior to Dempsey and that in Dempsey they were just 
limiting it to cases of significant injury. If they had not 
intended to limit the availability of the recovery they would 
only have had to say we recognize loss of filial consortium as an 
element of damages available to parents of an injured child and 
refrained from discussing limiting the recovery to cases with a 
qualifying injury. Additionally, they defined loss of consortium 
to include ordinary services when they limited the recovery for 
loss of consortium. The significant wording found on page 965 
with my underlining for emphasis is as follows: 

fA we believe that recovery for loss of 
filial consortium should be limited in the 
same manner ****I to those losses caused by a 
significant injury resulting in a permanent 
total disability] 
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permanent loss of filial consortium suffered 
as a result of a significant injury 
resulting in the child's permanent total 
disability. In this context, we define loss 
of "consortium" to include the loss of 
companionship, society, love, affection and 
solace as well as s to I - day 
qervices that the child would have rendered. 

********+****t** 

l * we include loss of ordinary day-to-day 
se;vices as an element of damages recoverable 
for the permanent loss of filial consortium. 

tt*********tt+** 

2. The reasons I can't answer the question of whether there is 
any recovery by a parent of a child with extraordinary income 
producing ability for the loss of the child's earnings or earing 
ability as a result-of lesser injuries to the child are as 
follows. 

This is a claim for tangible damages that can potentially be 
very significant if you consider the consequences of an injury to 
a young Tiger Woods or to some teenage rock star. I believe our 
law is still that the earnings of the minor are the property of 
the parent. Therefore, there would be no recovery for 
significant and previously allowed damages. I just can't believe 
the court intended such a potentially significant limitation on 
damages without saying so more clearly and directly. The 
significant wording or lack thereof appears at page 965 with my 
underlining for emphasis and is as follows: 

**** the second certified question which asks 
whether a parent can recover for the loss of . * a peverelv J.QJU~P~ cJ~,~ld~s services absent 
evidence of extraordinary income-producing 
abilities. 

******+f*f 

**** in order for a parent to recover a 
separate awardzthenoflv 
disabled child's servjcs above that 
recoverable as a general component of loss of 
filial consortium, the parent must establish 
the child had extraordinary income-producing 
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abilities prior to the injury. Accord 
Gresham v. Courson, 177 So.2d 33 (Fla. 1st 
DCA 1965). 

As you can see the author is focusing on the severely 
injured child and is not at all addressing the less severely 
injured child. The opinion is just not directly saying there is 
no longer any recovery if there is proof of extraordinary income- 
producing ability but only proof of a less serious injury. Also 
as the author limits the loss of consortium claim to a case of 
the severe injury he then defines llconsortium" so it does not 
include extraordinary income-producing ability, only "ordinary 
day-to-day services." 

Finally please note that the author is using ‘services" to 
include earnings or income producing ability. Those elements 
"services" and "earnings have been treated separately for some 
time, see Wilkie v. Roberts 109 So. 225 (1926) as cited in 
Dempsey at page 966, and failure to maintain that distinction 
leads me into my next quandary. 

3. When a child sustains a qualifying injury, is there any 
recovery for loss of what I would term "ordinary earnings or 
earning ability" as opposed to loss of "extraordinary income- 
producing ability?" 

As mentioned the author in Dempsey failed to maintain a 
distinction between the "services" element of damage and the 
"earnings or earning ability" element and instead treated the 
services as including earnings and earnings ability. Therefore 
when he includes the term "ordinary day to day services" in the 
definition of loss of consortium it may carry with it a claim for 
loss of ordinary day to day income for "the" or "a" child. Since 
it is unlikely a jury will consider income as services unless we 
define services in the instruction to include it or separate.ly 
define the type of income recoverable without proof of 
extraordinary income producing ability, drafting an instruction 
will be more difficult if the parent can recover for the ordinary 
earnings. 

The reason I said "may" in the preceding paragraph is 
because the author may have been influenced by language in some 
wrongful death cases indicating that the cost of maintaining a 
child to maturity will normally exceed the value to the parent of 
the child's services or earnings and, therefore, no recovery _ 
should be had unless the child had some extraordinary income- 
producing attribute. See Gresham v. Courson, 177 So.2d 33 (Fla. 
1st DCA 1965) cited in Dempsey at page 965. The problem with 
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applying this proposition to a situation with an injured but 
living child is that the parent of the living child not only 
loses the value of the services and earnings but also still has 
the unrecoverable normal cost of maintaining the child to 
maturity. 

All of this is much-a-do about what will probably in most(?) 
cases be an insignificant loss and my recommendation is to 
pretend the problem doesn't exist. Indeed, it may not. The 
effect of this approach is little more than that the child's lawn 
mowing or bag boy type earnings may not be recovered and possibly 
this can even be recovered as extraordinary income if the 
attorney presents the necessary evidence. 

4. I can't say whether or not the period of any future recovery 
has been changed from the present "until the child reaches legal 
age" to something else by the court's use of the phrase, 
-permanent loss of filial consortium." 

I believe the best way to present this problem is by 
attempting to identify the arguments that might support a 
limitation of the recovery to the period of minority and the 
arguments that might support a different limitation or a 
committee position of ‘no position." I would invite the reader 
to supplement the list. Arguments for limitation: 

(a) Historically a parent's recovery for injuries to a 
child has been limited to minority. Present 6.2~ and 6.2f are in 
accord. 

(b) If the recovery is for "permanent" loss, the parents of 
a 17 year-old may recover for probably the shorter of the child's 
or their life, or possibly only their life, but the parents of a 
19.year old can recover nothing for equal injuries during a 
mostly similar period. It just don't seem right! 

(cl The wrongful death statute limits a parent's recovery 
for loss of services as a result of the death of a child to the 
child's minority, defined as age 25. F.S. 768.21(1). 

(d) Loss of the son's or daughter's services and their 
earnings and earning ability are elements of the parent's 
recovery. How can you extend this beyond minority when the 
earnings at least will be the adult child's? 

(e) Others to be suggested. 

Arguments against limitation: 

(a) The court held at page 965 "that a parent of a 
negligently injured child has a right to recover for the 
m loss of filial consortium." The definition of "filial" 
only refers to son or daughter without any age limitation and 
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they said permanent, dag gum it! How can we say it's not? 
"Permanent for the period of childhood" seems a weak 
interpretation of the language. 

(b) Although it d oes not appear the legislature in adopting 
F.S.768.0415 or the Court in incorporating that statute's 
limitations in Dempsey considered this problem, they limited the 
recovery to the most catastrophic injuries. The parent's losses 
will certainly extend beyond minority. Is it clear enough for us 
to say it, that they didn't intend to compensate for the full 
loss? 

(cl The wrongful death statute does not limit a parent's 
recovery for mental pain and suffering as a result of the death 
of a child to the child's minority but rather to the parent's 
life. SJI 6.6h. 

(d) Others to be suggested. 

Recormnendations: My very tentative recommendations are 
follows: 

as 

1. Modify 6.2f by splitting it into 6.2f(l) and 6.2f *.- -- (2) l 

6.2f(l) would include loss of filial consortium using tne court's 
definition of filial consortium including "ordinary day-to-day 
services." Say nothing about "ordinary income" and make no 
attempt to further define services in a manner to include 
ordinary income. 

If the Committee will not agree to ignore the potential 
problem with ordinary income we will need to define it separately 
or define "ordinary day-to-day services" to include it. I just 
don't believe a jury will award income under an instruction that 
advises them to make an award for loss of "ordinary day-to-day 
services" unless they are further instructed. 

I don't have a definition or phrase that I am comfortable 
with, but to begin the discussion I will mention the following: 

"ordinary day-to-day income and earning ability for a 
typical child" 
"income and earning ability typical of childhood" 
"income of a type and amount customarily earned by 
children" [or during childhood or minority"] 

6.2f(2) would be limited to loss of earnings or earning 
ability for a child with extraordinary earning ability. 
Additionally, a definition of extraordinary based on common ~- 
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understanding could be included2; however, this may impair the 
ability to recover for lawn mowing or bag boy type earnings under 
the extraordinary earnings instruction. Perhaps it should! I 
don't know. A Note on Use should,be included advising the user 
either that the instruction is applied to all case regardless of 
the severity of the injury or that the Committee could take no 
position on this issue. 

2. As to the length of the recovery in 6.2f(l), give 
optional instructions on the period of the recovery based on the 
existing wording in 6.2f limiting it to minority and on the 
wording in 6.6h advising the jury they may consider the life 
expectancies of the parents. Should an option also be one that 
considers the joint life expectancies of the parent and the 
child, see 6.6f and 6.6g? 

3. As to the length of the recovery in 6.2f(2), limit it 
to legal age because after legal age the income is the adult 
child's. 

Finally, I have attached some very rough drafts of 
possible changes in,the instructions for your consideration. I 
have exhausted my thinking on this subject and would appreciate 
the Committee's assistance in reviewing Dempsey, this memorandum 
and putting me on the right track as may be necessary. 

A definition from Webster is, 1. Going beyond what is usual, regular or customary. 
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POSSIBLE INSTRUCTIONS 

6.2f (1) 
Parent's loss of child's consortium: 

Any loss by (claimant) by reason of [his] [her] child's 
injury, of the prdina!y to day ser~ic:es~ cs 
Tocaetv, lovp, affection, and solare of [his] [her] child in the 
past and in the future. (Delete period "." if using first 
alternative. Also, see Note On Use 2) 

[until the child reaches the age of (legal age)]. 

or 

[In determining the duration of any future loss you may 
consider the life (expectancy) (expectancies) of the parent(s) 
together with the other evidence in the case] 

6.2f (2) 
(See note on Use 3) 

. Parent's loss of child's ~tranrcJuazy -eaxnings, 
earning capacity: 

Any loss by (claimant) by reason of [his] [her] child's 
injury, of the child's B [earnings] [or] [earning 
ability] of [his] [her] child in the past [and in the future 
until the child reaches the age of (legal age)]. 

Notes on Use 6.2f 

SJI 6.2f(l) is to be used in instructing on the law as 
set fkth in U.S. v. Demosev, 635 So.2d 961 (Fla. 1994). It is 
only to be given in conjunction with SJI (being drafted) and if 



there is evidence sufficient to present an issue for the jury as 
to whether the child sustained ‘a significant permanent injury 
resulting in the child's permanent total disability." 

2. SJI 6.2f(l) presents the court with two options for 
instructing on the duration of future losses. Prior to Dempsey, 
supra, a parent's loss for injuries to a child was limited to the 
period until the child reached the legal age. However, in 
stating the holding in Dempsey the Court referred to the right to 
recover for the "permanent loss of filial consortium." Pending 
further development in the law, the Committee takes no position 
on the duration of future losses. 

SJI 6.2f(2) is to be used in instructing on the law as 
set firth in U.S.-, 635 So.2d 961 (Fla. 1994) when 
there is evidence that the injured child had extraordinary 
income-producing ability and a separate award for that loss is 
sought. The duration of the award is limited to the minority of 
the child as it is only during the minority that a child's 
earnings are legally the property of the parent. 

[Pending further development in the law the Committee takes 
no position as to whether these damages are recoverable in cases 
where the child sustains an injury less severe than "a 
significant permanent injury resulting in the child's permanent 
total disability."] 

OR 

[The Committee takes the position that Dempsey does not 
restrict the right of a parent of a child sustaining injuries 
that are less severe than \\a significant permanent injury 
resulting in the child's permanent total disability" from 
recovering for loss of the child's extraordinary income or 
extraordinary income-producing abilities. Therefore, SJI 6.2f 
should be given in all cases in which an issue is presented for 
the jury on this element of damages. 
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U.S. v. DEMPSEY fi 961 
clteus3s s&d 961 (Fls 1994) 

UNITED STATES of America, 
Appellant/Cross-Appellee, 

V. 

Loren DEMPSEY, et al, AppelleeKross- 
Appellant. 
No. 81705. 

Supreme Court of Florida. 

April 21, 1994, 

The United Ststes Courbof Appeals for 
the Eleventh Cirtit, 989 F2d 1134, certified 
questions to the Supreme Court of Florida 
for determination of parameters of parents’ 
recovery when their child is severely injured. 
ne Supreme Court, Kogan, J,, held that: (1) 
parents are permitted to recover for loss of 
&ild’s filial consortium as a result of signi 
cant injury resulting in child’s permanent 
total disability, and (2) to recover for services 
above that recoverable as general component 
of loss of filial consortium, parent must es- 
tablish that child had extraordinary income- 
producing abilities prior to injury. 

Questions answered. 
Grimes, J., concurred in the result only 

mith an opinion in which Overton, J., con- 
curred. 

McDonald, J., dissented in part with an 
opinion. 

1. Parent and Child *7(1) 
Parent of injured child has right tin re- 

cover for permanent loss of filial consortium 
suffered as a result of significant injury re- 
sulting in child’s permanent total disability; 
in this context, loss of “consortium” includes 
loss of companionship, society, love, affection, 
and solace of injured child, as well as ordi- 
nw day-to-day services that child would 
have rendered. West’s F.S.A. 8 768.oQ15; 
West’s F.S.A. Con&. ht. 1, §§ 2, 21. 

See publication Words and Phrases 
for other judicial constructions and def- 
initions. 

2. Common Law -14 
When common-law ntles are in doubt. 

Supreme Court considers changes in social 

and economic customs and present day con- 
ceptions of right and justice. 

3. Action -2 
Supreme Court is not precluded from 

recognizing a right of action simply because 
legislature has not acted to create such a 
tight. 

4. Common Law -14 
Common law may be altered when rea- 

son for tie of law ceases to exist. or when 
change is demanded by public necessity or 
required to vindicai~ fundamental rights. 

5. Husband and Wife *209(3, 4) 
Parent and Child *7(1), 7.5 
Torts -7 

It is policy of Florida that familial rela- 
tionships be protected and that recovery be 
had for losses occasioned because of wrongful 
injuries that adversely affect those relation- 
ships. West’s FSA B 763.0415. 

6. Parent and Child -7(1) 
Florida Constitution requires recogni- 

tion of parent’s right to recover for loss of 
severely iqjured child’s companionship, 
West’s F.S.A Const. Art. 1, §§ 2, 21. 

7. Husband and Wife -209(3, 4) 
Parent and Child *7(1) 

To recover for loss of stices as part of 
consortium interest. no showing of extraordi- 
nary abilities is necessary; loss of services in 
this context necess4y will be i&woven 
with more intangible aspects of parent’s con- 
sortium interest. 

8. Parent and Child e?(l) 
For parent to recover separate award 

for loss of permanently disabled child’s ser- 
vices above that recoverable as general com- 
ponent of loss of f&al consortium, parent 
must establish that child had extraordinary 
income-producing abilities prior to injury. 

. 

Frank W. Hunger, Atty. Gen., Gregory R, 
Miller, U.S. Atty., and Robert S. Greenspan 
and William G. Cole, Civ. Div,, Dept. of Jus- 
tice, Washing&on, DC, for appellant/cross-ap 
pellee. 
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James F. McKenzie of McKenzie & Solo- 
way, P.A, Pensacola for appellee/cross-ap 
pellant. 

KOGAN, Justice. 
The United States Court of Appeals for 

the Eleventh Circuit certifies the following 
questions to this Court for resolution, pursu- 
ant to article V, section 3(b)(6) of the Florida 
Constitution: 

1. DOES FLORIDA LAW PERMIT 
PARENTS TO RECOVER FOR THE 
LOSS OF A CHILD’S COMPANION- 
SHIP AND SOCIETY WHEN THE 
CHILD IS SEVERELY INJURED? 

2. DOES FLORIDA LAW PERMIT 
PARENTS TO RECOVER FOR THE 
LOSS OF THE SERVICES OF A SE- 
VERELY INJURED CHILD AB- 
SENT EVIDENCE OF EXTRAOR- 
DINARY INCOME PRODUCING 
ABILITIES? 

Dempsey v. United States 989 F.2d 1134, 
1135 (11th Ci.r.1993). The Eleventh Circuit 
provides the following statement of the facts 
and case in its certification: 

On February 27,1988, Pansey Dempsey, 
wife of Lonney Dempsey, Sr., an enlistee 
in the United States Air Force, gave bii 
to a baby girl at Eglin Air Force Base 
Hospital. The child, Loren. ugs born with 
severe breathing difficulties. An attempt 
to resuscitate her wag unsuccessful be- 
cause the tube meant to bring oxygen to 
the child’s lungs was put down her esopha- 
gus instead. About tifty minutes later, the 
mistake was discovered and Loren was 
revived. Nevertheless, as the result of 
oxygen deprivation, she is now severely 
retarded. It appears that she will never 
walk or talk and will require care for the 
remainder of her life. Loren’s parents 
have suffered the loss of a normal relation- 
ship with their child. 

The magistrate judge to whom this case 
was assigned held the Government liable 
for Loren’s injuries and awarded approxi- 
mately $2.8 million to Loren for medical 
expenses, loss of earnings, and pain and 
suffering. The magistrate judge awarded 
the parents $12 million for the “loss of 
society and affection of their child.” The 
Government appealed the award made to 

the parents. The parents appealed the 
magistrate judge’s denial of damages fnv 
the loss of Lore& services. 

On appeal, the dispute centers on the 
recovery available to the parents. The 
parues disagree about whether Florida law 
permits parents to recover for the loss of a 
child’s society and affection when the child 
is severely injured, but does not die. They 
also disagree about whether parents may 
recover for the loss of an injured child’s 
services. 

989 F2d at 1134-35. After reviewing Flori- 
da law, the circuit court concluded that the 
questions were unanswered by controlling 
precedent from this Court and certification 
therefore was necessary. 

111 In conhection with the first question, 
the Dempseys take the position that this 
Court previously has recognized a parent’s 
right to recover for the loss of an i&red 
child’s companionship and society, The Gov- 
ernment maintains that the Court has not 
recognized this right. We agree with the 
Dempseys that they are entitled to recover 
for the loss of Loren’s companionship and 
society under this Court’s decisions in Wilkie 
v. Roberts, 91 Fla. 1064, 109 So. 225 (192F 
and Yorrlon v. Savage. 279 SoPd 844 (Fla. 
1973). 

It is generally accepted that at common 
law a father was entitled to compensation for 
the lost semices and earnings of his negli- 
gently injured child as well as medical ex- 
penses incurred as a result of the ir&uy; 
however, the father’s right to compensation 
did not extend to damages for loss of the 
child’s companionship. See McGarr u. No- 
tiorlal & Pwridetlce Worsted Mills. 24 R.I. 
447, 53 A. 320, 325-26 (1902) (measure of 
damages in case brought for loss suffered as 
result of injuv to a child is same as that in 
case brought by a master for the loss of 
services of his servant or apprentice; the 
elements of affection and sentiment are not 
to be considered); see also Sizemore v. 
Smock, 430 Mich. 283, 422 N.W.Zd 666, 668 
(1988); Restatement (Second) of Torts 5 703, 
comment h (1977); W. Page Keeton et al., 
Pmser and Keeton on the Law-of T~tis 
§ 125, at 934 (5th ed. 1984); John F. Wanr- 
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ner, Jr., Annotation, Recmry of Damages 
p LOSS of Cmuw!ium Resulting fmm 
De& of Child 77 AL.R. 4th 411,416 (1990); 
T,-,dd Ft. %@I, hnOtdOn, Panmt’a Right 
u Recover fOr Loss of Consortium in Con- 
,,&m with In&w to Child, 54 AL.R. 4th 
112 (1987 & Supp.1998). The rule that loss 
of a injured child’s companionship is not 
recoverable has its roots in the common law 
andogy that was drawn between the parent- 
c&l relationship and the master-servant K 
lation&ip. A child, like a servant, was con- 
side& nothing more thaII an CCOnOmic asset 
of the father. See Ripley v. Em& 61 So.2d 
&!(I, 421-22 (Fla1952); iUcGarr, 65 A at 
325-26; Michael B. Victorson, Note, PaFat’s 
Rec@vm for LOSS Of Society and Cmpan- 
ahip of Chile, 80 W.V&L.Rev. 340 (1978); 
Jean C, Love, Tmtiow Intqference with the 
parent-child Relationship: Loss of an In- 
jured Person’s Society and Companionship, 
511nd.L.J. 590,599 (197.5-76); W. Page Kee 
ton et al., Pmsser and Keetm on the Law of 
Torts § 125, at 934 (5th cd. 1984). This 
antiquated perception has met with much 
&icism. See e.g. Callimore v. Children’s 
Hospital Medical Center, 67 Ohio St.3d 244, 
617 N.E.Zd 1052, 1056 W93); Frank v. Su- 
perior Court, 150 Ark 224,722 P2d 955,959 
(1986); Shockley zt. Prier, 66 WiiXd 394,225 
N.W.Zd 495, 500 (1975); Victorson, supra; 
Love, supra at 599-601. Several of the 
courts that have broken free of the master- 
servant analogy have looked to this Court for 
guidance. See e.g. Galli- 617 N.EZd at 
1059 n. 9; Funk, 722 P&l at 956 n. 2. 

Beginning with its 1926 decision in Wilkie, 
this Court has recognized a parent’s right to 
a child’s companionship as a parental right a 
wrongful injury to which will support an 
action for damages: 

The father’s right to the custody, compan- 
ionship, services, and earnings of his minor 

I. See e.g. Mark L. Johnson. Conrprprsarirrg Purenu 
for the Loss of Their Nonialtallv lniurrd Child’s 
&ierv: Ex:xrt&ing the Noiton bf C&sonium 10 
rhe Filial Relarionship. 1989 U.III.L.Rcv. 761. 
764 n. 33; Todd R. Smyth, Annotation, Parent’s 
Righr ro Recover for Loss of Consonium in Con- 
necrion with Injury to Child, 54 A.L.R 4th 112. 
120 n. 20. 128-29 (1987); 25 FlaJur.Zd. Family 

hw, 5 477 (1992). 

2. See, e.g.. Pierce v. Casas Adobes Baptist Church. 
162 Ark. 269, 782 P.2d 1162, 1164 (1989); Ma- 

child are valuable rights, constituting a 
species of property in the father, a wrong- 
ful injury to which by a third penon will 
support an action in favor of the father. 

91 Fla. at 1068,109 So. at 227. Then in 197% 
the Ycndon Court expmsly stated that re 
covey for the loss of a child’s companionship 
and society was available to the parent of a 
negligently i@red child. 279 SoZd at 846. 
Y&on dealt with the issue of whether a 
mother has a right to recover for losses 
sustained as a result of a negligent injury to 
her child. In ruling that a mother has the 
same right of action as the father, the Court 
&arly defmed that right of action as includ- 
ing recovery for loss of the child’s compan- 
ionship, society and services: 

In Wilkie ZJ. Roberts this Court held that 
the parent, . . . of an unemancipated minor 
child, iqjured by the tortious act of anoth- 
er, has a cause of action in his own name 
for medical, hospital, and related expendi- 
tures, indirect economic losses such as in- 
come lost by the parent in caring for the 
child, and for the loss of the child’s cmn- 
panionship, society, and services. includ- 
ing personal services to the parent and 
income which the child might earn for the 
direct and indirect benefit of the parent. 

279 So.Zd at 846 (emphasis added). Relying 
on these prior decisions, numerous commen- 
tators ’ and courts Z have concluded that re- 
covery for the loss of Glial consortium is 
available within this stite. 

The Government maintains that the deci- 
sions in Wilkie and Y&on have been mis- 
construed and that neither decision autho- 
rizes recovery for the loss of a child’s com- 
panionship and society. We agree that Wilk- 
ie can be read as limiting a parent’s recovery 
to the pecuniary losses suffered as a result of 

saki v. Go~crul rCIorors Cotp.. 7 I Haw. I, 780 P.2d 
566, 577 n. 9 (1989): Duvis Y. Ekaberlr Cowal 
#Medical Cenrer. 228 NJ.Supcr. 17. 548 A.2d 528. 
53 I (Law Div. 1988); Gallimore v. Children’s 
Hospiral Medical Center. 67 Ohio St.3d 244. 617 
N.E.Zd 1052 (1993); Fields Y. Gras 784 F.Supp. 
224, 227 (E.D.Pa.1992): Boucher Y. Dixie Medi- 
cal Cenrer. 850 P.2d 1179. 1183 n. 27 (Utah 
1992). 
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a negligent irljury to a child.s However, even 
if the law within this stste was not clear at 
the time of the Yordon decision, we read that 
decision as expanding the common law in this 
area. 

121 This is a logical conclusion in light of 
the fact that when our common law rules are 
in doubt, this Court considers the “‘changes 
in our social and economic customs and pres- 
ent day conceptions of right and justice.“’ 
Hoffinn v, Jones, 280 So2d 431, 435 (FIa. 
1973) (quoting Ripley, 61 Sofd at 423). Cer- 
tainly, in 1973, when this Court set forth the 
elements of damages that a parent of an 
injured child is entitled to recover, it was 
apparent that a child’s companionship and 
society were of far more value to the parent 
than were the services rendered by the child. 
Thus, there was an obvious need to recognize 
this element of damages to fully compensate 
the parent for the loss suffered because of a 
negligent i&u=y to the child. The recogni- 
tion of the loss of companionship element of 
damages clearly reflects our modern concept 
.of family relationships, 

13.41 Moreover, even if this Court previ- 
ously had not expanded the common law to 
allow recovery for the loss of a negligently 
injured child’s companionship, we would do 
so now. AA was explained in Zolzos v. Ro- 
ss% 467 So.2d 305 (Fla1935), wherein we 
declined to recognize a cause of action for 
loss of parental consortium. we are “not pre- 
cluded from recognizing [such a right of ac- 
tion] simply because the legislature has not 
acted to create such a right.” 467 So.2d at 
307. This Court has repeatedly recognized 
that our common law “must keep pace with 
changes in our society.” Gates u. Foley, 247 
So,Zd 40,43 (Fla1971) (granting wife right of 
action for loss of husband’s consortium); See 
also Hofinan u. Jones, 230 So.2d 431 (Fla. 
1973) (replacing rule of contributory negli- 
gence with comparative negligence rule); In 

3. The Wikie Coutt appears to have limited the 
recoverable loss in such casts to: 

(1) The loss of the child’s sewices and eam- 
ings, present and prospective, to the end of 
minority; and (2) medical expenses in effecting 
or attempting to effect a cure. 

91 Fla. at 1069. 109 So. at 227. 

re TAC.P., 609 So2d 533, 594 V 5 
(adopting the modern defmition of ,&I 
The common law may be altered when tl 
reason for the rule of law ceases ti w&t’ 1 
when change is demanded by public neces: 
ty or required to vindicate fundament 
rights.5 An expansion of the common law 
clearly warranted here. 

As explained above, the rule that loss of a 
injured child’s companionship is not recover 
able is based on the outdated perception thr 
children, like servants, are nothing mor 
than economic sssets to their parents. Thi 
master-servant analogy no longer holds tn.~~ 
Rather than being valued merely for thei 
services or earning capacity, children arr 
valued for the love, affection, companionshi 
and society they offer their parents. Thr 
Government offers no compelling reason tc 
retain a rule that, under today’s standards, 
simply appears unjust. The loss of a child’s 
companionship and society is one of the pri- 
mary losses that the parent of a severely 
injured child must endure. AS this Court 
appears to have recognized twenty years ago, 
recovery for this loss is necessary to en=**re 
the parent adequate compensation fc 
losses sustained as the result of such iruby. 
This is particularly true considering the lim- 
ited damages generally recoverable for the 
loss of ordinary services rendered by a child 
under present day standards. 

&61 Our legislature has recognized that 
recovery for loss of companionship is neces- 
sary to compensate the minor child of a 
permanently injured parent. 5 763.0415, 
FlaStat. (1993). Similarly, this Court has 
extended the right to recover for the loss of 
marital consortium to the wife. Gates. 247 
So2d 40. These legislative and judicial pro- 
nouncements make clear that it is the policy 
of this state that familial relationships be 
protected and that recovery be had for losses 
occasioned because of wrongful injuries that 

4. Gates. 247 So.2d ar43; Randolph v. Ratrdolph. 
146 Fla. 491. 1 So.2d 480 (1941) (modifying 
common law doctrine that gave father superior 
right to custody of his children). 

S. WC& v. Waire. 618 So.2d 1360, 1361 (Fia. 
1993) (holding that doctrine of interspousal im- 
munity is no longer part of Florida’s common 
law); In re T.A.C.P.. 609 So.Zd at 594. 
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adversely affect those relationships. More- 
over, h light of the redress available to a 
hus.d, a wife, and a minor child for injury 
to eons&lum interests, our constitution itself 
req&s recognition of a parent’s right to 
recovm for the loss, of a severely injured 
rhjld’s companionship. Art, I, 00 2, 21, Fla. 
CotlS~. 

However, we believe that recovery for loss 
of filial consortium should be limited in the 
same manner in which recovery for the loss 
of parental consortium has been limited by 
the legislature. Section 768.0416 limits a 
cM& recovery for the loss of a parent’s 
se&es, comfort, companionship, and society 
to those losses caused by a significant wuty 
a,&ting in a permanent total disability.” 
4 768.0415. Because the right of recovery 
b-e pxognbe here provides redress for it@y 
m the parent-child relationship, the same 
relationship addressed by the legislature in 
&on 768.0415, we see no reason why the 
same standard for recovery should not appIy 
b this context. 

Accordingly, we hold that a parent of a 
negligently injured child has a right to recov- 
er for the permanent loss of filial consortium 
suffered as a result of a significant injury 
resulting in the child’s permanent total dis- 
ability. In this context, we define loss of 
“consortium* to include the loss of compan- 
ionship, society, love, affection, and solace of 
the injured child, as well as ordii day-k+ 
day services that the child would have ren- 
dered. As noted above, in Wiuck and Yur- 
don this Court recognized as recoverable the 
loss of an ir@-ed child’s companionship, soci- 
ety and services; thus, treating the two 
type6 of losses as integral components of a 
parent’s consortium interest. This treatment 
is consistent with the conclusion reached by 
other courts that in its earliest stage, an 
action for loss of consortium was in fact an 
action for loss of setices. which gradually 
was expanded to include the intangible ele- 
merits of companionship, society, love and 
comfort. After this evolution, services were 
treated as only one element of the action, 
with the intangible elements emerging as the 
focus of consortium actions. Frank 722 PZd 
at 959; accord GaUimore, 617 N,E2d 1052 
(Ohio Supreme Court recently included a 

chid services as one aspect of parent’s con- 
sortium interest). In like fashion, we include 
loss of ordinary day-today services as an 
element of the damages recoverable for the 
permanent loss of filial consortium. Such 
sewices, slthough no longer of paramount 
importance to the parent-child relationship, 
are still a recognizable component of that 
relationship. 

[7,8] This leads us to the second certified 
question, which asks whether a parent can 
recover for the loss of a swerely injured 
child’s services absent evidence of extraordi- 
nary income-producing abilities. In light of 
our defining filial consortium to include ordi- 
nary setices, the answer to this question is 
both yes and no. To recover for loss of 
6ewices as part of the consortium interest, 
no showing of extraordinary abllties is nec- 
essary. Loss of services in this context nec- 
e6sarily will be interwoven with the more 
intangible aspects of the parent’s consortium 
interest. In contrast, in order for a parent 
to recover a separate award for the loss of a 
permanently disabled child’s services above 
that recoverable as a general component of 
loss of filial consortium, the parent must 
eptablish that the child had extraordinary 
income-producing abilities prior to the injury. 
Accvnl Gresham v. Coursm t77 So&d 33 
(Fla. 1st DCA 1965) (recovery for loss of 
services resulting from the wrongful death of 
a child not recoverable absent a showing that 
the deceased child had “some extraordinary 
income-producing attributes”); Williama v. 
United States, 681 F.Supp. 763 (N.D.Fla. 
1988) kune). 

Accordingly, the cause is returned to the 
Eleventh Circuit for further proceedings. 

It is so ordered. 

BARKE’IT, C.J., and SHAW and 
HARDING, JJ., concur. 

GRIMES, J., concurs in result only with 
an opinion in which OVERTON, J., concurs. 

MCDONALD, J.. dissents in part with an 
opinion. . 

GRIMES, Justice, concurring in result 
only. 

At common law a father was entitled to 
compensation for the lost sefYjces,and earn- 



966 Fla. 635 SOUTHERN REPORTEB, 2d SERIES 

ings of his negligently injured child as well as 
medical expenses incurred ss a result of the 
injuly; however, the father’s right to com- 
pensation did not extend to damages for loss 
of the child’s companionship. See Restate- 
ment (Second) of Twtn § 703, comment h 
(1977); W. Page Keeton et al., Pnxser and 
Keeton on the Law of Torts 5 125, at 934 
(5th ed. 1994); John F. Wagner, Jr., Annota- 
tion, Recovery of Damages for Loss of Con- 
sortium Resulting fiwn Death of Child 77 
AL-R. 4th 411, 416 (1990); Todd R. Smyth, 
Annotation, Parent’s Right to Recovw for 
Loss of Consortium in Connection witk In- 
jury to Chik& 54 AL,.R. 4th 112 (1987 & 
Supp.1993); Sizemore ZI. Sm& 430 Mich. 
283, 422 N.W.2d 666, 668 (1988). In the 
majority of states, unless the legislature has 
provided for recovery for the loss of an in- 
jured child’s companionship and society, the 
common law rule still stands. See 54 AL.R. 
4th 112 and cases cited therein. 

Consistent with the common law rule, in 
WiZkie v. Rob&s, 91 Fla. 1064,1068,109 So. 
225, 227 (19261, this Court recognized that 
the parent of a negligently injured child can 
recover only the pecuniary loss suffered as a 
result of the injury. The Court explained 
that the recoverable loss in such csses is 
limited to two elements: 

(1) the loss of the child’s services and 
earnings, present and prospective to the 
end of minority, and (2) medical expenses 
in effecting or attempting to effect a cure. 

91 Fla. at 1069, 109 So. at 227. This princi- 
ple was specifically reaffiied in Yuungblood 
II Taylor, 89 Sold 503 (Fla.1956). 

The majority’s confusion about a parent’s 
right to recover for the loss of a severely 
injured child’s companionship and society ap- 
pears to originate from the following stste- 
ment also found in the Witkie opinion: 

The father’s right to the custody, compan- 
ionship, semices and earnings of his minor 
child are valuable rights constituting a spe- 
cies of property in the father, a wrongful 
injury to which by a third person will 
support an action in favor of the father. 
This is in addition to the right of action the 
child may have for the personal injury 
received, with the resulting pain, disfigure- 

ment or permanent disability if such IY+ 
sub follow. 26 R.C.L. 614. 

91 Fla at 1068-69, 109 So. at 227. 
The citation to 20 R.C.L. 615 withh, _ .e 

foregoing quotation refers to an out-of-print 
multi-volume &at&e titled Ruling Case Law 
published in 1918. The writers of Ruling 
Case Law were clear that “[iln fixing the 
damages the court ordinarily cannot cowid- 
er mental suffering or injury to the father’s 
feelings, or the loss of thd society or cumpun- 
ionahip of the child” 20 R.C.L. 618 (empha- 
sis added). Nonetheless, on page 614, four 
pages before this statement appears, Ruling 
Cuae hw refers to “[tlhe father’s right to 
the custody and companionship , . . of his 
minorchild ..,” as a %pecies of property in 
the father, a wrongful injury to which by a 
third person will support an acti0n.L’ This 
sentence wss repeated almost word for word 
by this Court in WiZkie. 

On page 614 of Ruling Case L+ow, the 
authors resolve this apparent contradiction. 
They state that the %pecies of property” to 
which they refer can support three sub-sets 
of wrongful injury cases: (1) physical injury 
claims. (2) allegations of enticement or 
wrongful persuasion of a child to leave its 
father, or employing a child against its fs- 
ther’s wishes, and (3) suits based on 
seduction of a daughter. 20 R.C.L. t.. 
Only in the third sub-set, a claim for a 
daughter’s seduction, or possibly in claims 
under the second subset, may a parent- 
claimant recover for %#ny to [the parent’s] 
feelings and paternal happiness, [which was] 
more important as an element of damages 
than the actual loss of her services.” Id 
This injury to parental feelings and happi- 
ness was considered to be a loss of compan- 
ionship, and explains why Rulirrg Case Law 
included “custody and companionship” as a 
species of property at common law for some 
wrongful injury cases. However, it is equal- 
ly clear that Ruling Case Lolo holds that, in 
physical injury tort cases, a parent may not 
recover for loss of a child’s society or com- 
panionship. 20 R.C.L. at 618. By citing 
Ruling Case Law in Wilkie, it is evident that 
the court in referring to a “father’s right to 
. . . companionship . . , of his minor child” 
under the common law (109 So. at 2271 had in 
mind that damages for such a loss would only 
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like hoe involving the seduction of a daugh- 
ter. 

ln y&n v. Savage, 279 &2d 344 (a 
lm), the Court me rely panrph.rased the 
Ruling be Law citation from wiucie, there 
bv ~0gnizing that recovery for the loss of 
,,l,anionship is possible in those ca8es a- 
cussd in Ruling Case Law. Moreover, the 
sole p&ion in Yo&n WBS whether to ex- 
tend tc~ mothers the fathers’ rights under the 
cOmmon law. There was no issue With re- 
8pect to what damages could be recovered. 
-subsequent de&On8 of four separate district 
co& of appeal have interpreted Wilkie and 
b progeny to hold that the damages recav- 
mble by the parent of an ir@red child 8re 
w&d to medical expenses and 1088 of ser- 
ties. selfe 21. Smith, 397 k2d 348 (]Fla 1st 
DCA), mvkw denied 407 S&d 1105 (Fla 
1~1); Brown v. Caldweu, 389 Sodd 237 
(F&e 1st DCA 1930); HiUsbomugh County 
sch. Ed v. Peres 385 So2d 177 (Fla 2d 
DCA 1980); Citly Stores Co, v, Lawer, 303 
$.2d 621 (Fla. 3d DC&. dismiesed, 312 
&.2d 758 (Fla.1975). Thus, there can be no 
legitim8te doubt that, consistent with com- 
mon law, a iecovely for the loss of an injured 
&iId’s companionship is not available to a 
parent under Florida law a8 it currently 
stands. The real issue in this case i8 wheth- 
er we should change the rule for the re88on.s 
discussed in the majority opinion. 

This Court was faced with a similar propo- 
sition in Zorzos v, Rosen, 467 S&d 305 
(Fla.1935). In that cue, minor children were 
suing for loss of parental companionship re- 
ding from injuries negligently inflicted 
upon their father by a third party. The 
Court had not pr~iously recognized this 
claim. While acknowledging that we had the 
authority to recognize the claim, we refrained 
from doing so. Instead, as Justice Shaw 
WOte: 

We agree . . . that if the action is to be 
created, it is wiser to leave it to the legisla- 
tive branch with its greater ability to study 
and circumscribe the cause. In addition, 
we are influenced by the fact that the 
k~lstWtZ has recognized a Child’s 1088 of 
parental consortium in a wrongful death 
action but has not created a companion 
action for such loss when the parent is 
tiured but not killed. Although this omls- 

8ion may be only 8n oversigh& it strongly 
suggests that the legislature has detiber- 
ately chosen not to creak such cause of 
EdOIL 

467 S02d at 367. Sub8equently, the legisla- 
m did recognize the claim for 1088 of paren- 
tal companionship by -the enactment of sec- 
tion 763.6415, Florida Statute8 (supp.l988), 
but only in cases of permanent total disabili- 
ty* 

Nomally, I believe that is8ues of this na- 
ture are best l& to the legislature. On the 
other hand, the legislature has already 8,c&d 
to petit children t.0 recover for the 108s of 
companionShip of parent8 who 8re perma- 
nently and totally disabled, and it is difficult 
to perceive a distinr$on in the parents’ claim 
for a permanently and totally disabled child. 
Therefore, because we are doing ‘no more 
than following the lead of the legislature in 
recognizing the severity of the loss stiered 
by a person who8e loved one is permanently 
and totally disabled, I am willing to concur in 
this decision. 

OVERTON, J., concurs. 

MCDONALD, Justice, dissenting in part. 
Under -existing case law I would answer 

the hrst ceded question in the negative 
and the second one in the affirmative. For 
the reason8 expressed by Justice Grimes, the 
m8jority mi8con8tn~ “consortium” under 
misting case law. At this time, the only 
intangible damage afforded ir parent because 
of injtuy to a child is that child’s services, 
which includes, but is not limited to. the 
child’s earnings. It doe8 not extend to the 
general sati8factlon obtained through the 
companionship and general love of a child. A 
parent can, of course, recover direct medical 
or other expenses incurred in the child’s 
healing process. 

I recognize that this court extended a fa- 
ther’s cause of action to a mother for injury 
w a child which had not been previously 
afforded in Yordon v. Savage, 279 So2d 844 
(Fla.19731, snd we made reciprocal loss of 
consortium between husband and wife in 
Gates v. Foley, 247 So2d 40 (F’la1971). 
Even so, the creation of a new element of 
damage is one best left to the legislature. I 
disagree with the majorl 
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sections 2 and 21, Florida Constitution de- 
mands, authorizes, or justifh the ruling the 
mujority makes. It may be that the legiala- 
ture agrees that the time has come to add 
this element of damage when a child is in- 
jured. The legidature, rather than thi8 
court, should determine whether this element 
of damage is available, 

Because I am satisfied that existing case 
law does not allow damages to a parent for 
108s of consortium of a child, and because I 
donotthinkthiscourtasamattorofpolicy 
should create such a right, I would hold that 
such an element of damage is not available to 
a parent. 

A parent is entitled to loss of services 
under the common law. These are best mea- 
sured by what a parent would have to pay 
someone to perform the duties the minor 
would other&e do but for the ir$.uy. Evi- 
dence of extraordinary income-producing 
abilities is not required. 

THE FLORIDA BAR RE AIVENDMENTS 
TO RULES REGULATING THE FLOR- 
IDA BAFt. 

AMENDMENT TO THE RULES 
REGULATING THE FLORIDA 

BAR-RULE 4-l&e). 

Nos. 81301, 815i7. 

Supreme Court of Florida. 

April 21. 1994. 

Supplemental Order Amending 
Rule July 7, 1994. 

Original Proceeding-Rules Regulating 
The Florida Bar. 

1. Rule Regulating The Florida Bar 1-12.1 pro- 
vides: 

(0 Approval of Amendments. Amendments 
to other than chapters 7 and 9 of these Rules 
Regulating The Florida Bar shall be by petition 
to the Suprcmc Coun of Florida. Petitions to 

Patricia A Se& Resident of The Florii 
Bar, Miami, and John F. Harkness, Jr Q 
ecutive Director and John A Boggs, I c 

of. Lawyer Regulation of The Floriac. a81 
Tallahassee, for petitioner in No. 81,301. 

Thomas A Pobjecky, Cen. Counsel, Flon 
da Bd. of Bar Examiners. Tallahassee. Rar 
dolph Braccialarghe, Nova University, Fi 
Lauderdale,, Holland & Knight, PA, Marth: 
W. Barnett, Tallahassee, and Anthony .V 
Pace, Jr., Boca Raton, responding. 

Lawrence R. Me&h and Benjamin R 
Me&h of Metsch & Me&h, PA, Miami, fol 
petitioner in No. 81+S27. 

Timothy P. Chit&s, Ethics Counsel, ant 
Wean Quintllhi, knst. Ethics Counsel 
Tallahassee, Comments by The Florida Bar 

PER CURIAM. 
The Florida Bar (Bar), as part of its annu- 

al review and with the authorization of the 
board of governor, petitions the Court to 
amend or adopt Rules Regulating The Flori- 
da Bar 11-1.8, 11-1.9. chapters 13 and 17, 
and to amend the comment to rule 43.3. 
Lawrence R. Metsch (LRM). representing 
Mty members t of the Bar, petitions the 
Court to amend rule 4-l&e). Anthony Pace, 
a member of the Bar, asks the Coti +o 
amend de 3-7.6(g)(4).* The Bar op 
the LRM petition, and various member, of 
the Bar and public opposed the Bar’s peti- 
tion. Therefore, we consolidated these cases 
for the purpose of oral argument, We have 
jurisdiction. Art. V, P 2(al. Fla Con& 

The Bar’s petition has the following ef- 
fects. The proposed amendment to the com- 
?r&?nt to rUle 4-38 r&e8 to the duty of a 
lawyer to disclose perjmy by a criminal de- 
fendant. The rule directs that a lawyer is 
not to be a knowing participsnt in any con- 
duct of a client amounting to a fraud on the 
court. The comment explains the lawyer’s 
duty and distinguishes an unsworn false 
statement of a client to a law enforcement 
officer from any type of false statement of a 
client made in a court proceeding. We find 
that this clarifying comment makes it clear 
that a lawyer has ? duty to disclose “any 

amend these Rules Regulating The Florida Bar 
may be filed by the board of governors or by 
50 members in good standing.. . . 

-.- 
2. Mr. Pace did not file a petition. - 
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Ms. Marjorie Gadarian Graham 
11211 Prosperity Farms Rd., #D-l29 
Palm Beach Gardens, FL 33410-3449 

RE: Standard Jury Instruction Committee 

Dear Marjorie: 

Our subcommittee on the Instruction for Unmarried Dependents 
Loss of Consortium met last week, and please consider this our 
report and recommendations to the committee. 

We reviewed in detail the minutes of the last meeting and 
recommend the following: 

The subcommittee recommends changing the first sentence of 
6.1e as follows: "If you find for the DefendantIs], you will not 
consider the claim of [unmarried dependant] .w 

The committee at the last meeting changed the numbering of 
Instruction 6.29 to 6.2h. The subcommittee recommends that words 
6.2h read: 'IAny loss by [unmarried dependant] by reason of [his, 
her] parents' injury, of [his, her] parents' services, comfort, 
companionship and society in the past and in the future." 

The minutes of the last meeting suggested that some language 
be inserted in the comments under paragraph 2 concerning the 
committee's lack of knowledge of the actual definitions of the 
terms that appear in the Instruction. The subcommittee has 
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JUL ; 14 ‘::. : 



Mrs. Marjarie Gadarian Graham 
June 1, 1998 
Page 2 
-_---*----_-________ -*-- 

discussed this in great detail and we believe that the proposed 
sentence under comment 2 should stand. We recommend deleting the 
second sentence. 

There was some discussion in the minutes about the need for 
use of Instruction 2.4 (Multiple Claims) as a way of introducing 
the statutory cause of action. There was also discussion about 
whether the statute should be utilized with 3.5 issues or whether 
it should be in 6.1. The subcommittee reviewed 2.4 and the Note on 
use. The subcommittee feels strongly that 2.4 should not be used 
in conjunction with this new instruction. In addition, the 
subcommittee recommends that the following be added to the second 
sentence of the Note on Use of as follows: "The committee 
recommends that this charge not be given to distinguish between a 
primary claim and a derivative claim (e.g., that of the injured 
party and that of his or her spouse) or between a claim against a 
party primarily liable in a claim against the party liable only 
vicariously (e.g., claims against a party actively negligent and 
against his employer) or claims under Fla. Stat. 5 768.0145." 

The minutes of the last meeting reflect an extensive 
discussion on the question of whether the child's award would be 
reduced by the parents' comparative negligence. While it is the 
unanimous belief of the subcommittee that the child's award would 
be reduced by the parents' negligence, we also believe unanimously 
that no comment concerning this matter should be made by the 
committee. 

With respect to the Instruction itself and the Proposed Model 
Instruction and Verdict Form to accompany the Instruction, the 
subcommittee considered the question of whether or not the actual 
structure needs to include language concerning the causation issue. 
After much debate, the subc!ommittee recommends the foliowing 
language be adopted by the committee: 

"6.le. Whether the injury sustained by (claimant's 
natural or adoptive parent) was a significant permanent 
injury resulting in a permanent total disability." 

Model Verdict option question 7: wWas the injury 
sustained by John Doe a significant permanent injury 
resulting in a permanent total disability?" 

This instruction would not of course be appropriate in the 
rare case that is brought by an unmarried dependent without a 
simultaneous case being brought by the parent. Whether a comment 
about this is necessary, needs to be discussed. 
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The subcommittee also considered several options if the 
consensus of the committee is that the question of legal cause 
needs to be included in the Instruction. If so, the committee 
recommends the language that was considered at the last meeting as 
follows: 

OPTION 1 

"Whether defendant's negligence was a legal clause of 
significant pemanerit injury to (claimant's natural or 
adoptive parent) resulting in a permanent total 
disability." 

With respect to the Model Verdict Form question 7, the 
subcommittee offers two options, with the 

Option 1 II A II _ "Was the negligence on the part of the 
defendant, Rachael Row, a legal cause of significant 
permanent injury to John Doe resulting in a permanent 
total disability?"; or 

Option 1 ItB1' - "Did the plaintiff John Doe sustain a 
significant permanent injury resulting in a permanent 
total disability as a result of the incident complained 
of?" 

Option "At1 is more in the style of Question 1 of the Model 
Verdict Form and Option "Btl is the proposal as last offered by the 
subcommittee. 

The subcommittee also to some extent dealt with the U.S. vs. 
Dempsev decision on loss of filial consortium. It is the 
subcommittee's suggestion chat the proposed instructions referred 
to above be finalized before the committee gives any consideration 
to the loss of filial consortium issues. The two are similar but 
different enough to be confusing and we think they ought to be 
considered separately. It is our intention to make a presentation 
concerning the loss of filial consortium and the U.S. vs. Dempsev 
case at the committee meeting that is scheduled in October. 

Sincerely Yours, 

William E. Hahn 

WEH/jlb 
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6.1 

(proposed) 
e. Unmarried dependent’s loss of consortium for injury to natural or adoptive parent (F.S. 

768.0415): 

If you find for the (defendant)[s], you will not consider the claim of [unmarried 
dependent]. However, if you find for (claimant), you shall next consider the claim of 
[unmarried dependent]. The issue for your determination on this claim is: 

If the greater weight of the evidence does not support the claim of [unmarried 
dependent], then your verdict should be for (defendant)[s]. However, if the greater weigh:, ol 
the evidence does support the claim of [unmarried dependent], then you should award to 
[unmarried dependent] an amount of money which the greater weight of the evidence &QWF 
will fairly and adequately compensate [unmarried dependent] for damages caused by the 
incident in question. You shall consider the following elements of damage: 

6.2 
(proposed) 
h. Any loss by [unmarried dependent], by reason of [his, her] parent’s injury, of [his, her] 
parent’s services, comfort, companionship and society in the past and in the future. 

NOTE ON USE 

If issues arise as to the child’s marital status, parentage or dependency, this instruction will 
have to be modified. 

Comments 

1. See Section 768.0415, Florida Statutes (1995) for claim by child for injury to natural 
or adoptive parent and U.S. v. Dempsey, 635 So. 2d 961 (Fla. 1994) for claim by parent for injury 
to child. 

2. Section 768.0415 does not define “significant permanent injury”, “dependent” or 
‘bermanent total disability”. 

3. Section 768.0415 refers only to “negligence”. The committee fakes no position as 
to whether the statute is limited to negligence cases or the definition of “negligence” in this statutory 
context. For example, see F.S. 768.8 1(4)(a), defining ‘negligence cases”. 

4. The duration of future damages for which claimant may recover is unclear. Pending 
further development of the law, the committee takes no position on whether the statute limits 
recovery of future damages to the life of the parent or the duration of the claimant’s dependency. 



MODEL CHARGE 
(To illustrate charge on F.S.768.0415) 

- 

a 

(automobile collision; comparative negligence; 
single claimant and defendant; no counterclaim; 
no-fault threshold issue; F&re issue; claim 

Facts of the hypothetical case 

John Doe was injured when the automobile he was driving collided with one driven by 
Rachel Rowe. Doe sued Rowe. W , . 

s five voldsueddloss 
ofconsortium. Rowe pleaded comparative negligence. Rowe also claimed that the collision had 
been caused, at least in part, by a “phantom” vehicle, which suddenly cut in tint of her, causing her 
to collide with the automobile driven by Doe. Questions of negligence, causation., permanency of 
Doe’s injuries, damages, apportionment of fault v are to be submitted 
to the jury. 

The court’s charge 

[2.1] Members of the jury, I shall now instruct you on the law that you must follow in 
reaching your verdict. It is your duty as jurors to decide the issues, and only those issues, that I 
submit for your det ermination by your verdict. In reaching your verdict, you should consider and 
weigh the evidence, decide the disputed issues of fact, and apply the law on which I shall instruct 
you, to facts as you find them from the evidence. 

The evidence in this case consists of the sworn testimony of the witnesses, all exhibits 
received in evidence and all facts that may be admitted or agreed to by the parties. 

In detexmining the facts, you may draw reasonable inferences from the evidence. You may 
make deductions and reach conclusions which reason and common sense lead you to draw fi-om the 
facts shown by the evidence in this case. But you should not speculate on any matters outside the 
evidence. 

[2.2a] In det ermining the believability of any witness and the weight to be given the 
testimony of any witness, you may properly consider the demeanor of the witness while testifying; 
the mess or lack of mess of the witness; the intelligence of the witness; any interest the 
witness may have in the outcome of the case; the means and opportunity the witness had to know 
the facts about which the witness testified, the ability of the witness to remember the matters about 
which the witness testified, and the reasonableness of the testimony of the witness, considered in the 
light of all the evidence in the case and in the light of your own experience and common sense. 

[2.24 Some of the testimony before you was in the form of opinions about certain technical 
subjects. 

You may accept such opinion testimony, reject it, or give it the weight you think it deserves, 
considering the knowledge, skill, experience, training or education of the witness; the reasons given 
by the witness for the opinion expressed; and all the other evidence in the case. 

[Conventional Charge on Claim 3Sb] The issues for your determination on the claim of John 
Doe against Rachel Rowe are whether Rowe was negligent in the operation of the vehicle she was 
driving; and, if so, [3.6c] whether such negligence was a legal cause of loss, injury or damage 
sustained by Doe. 
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[3.7] If the greater weight of the evidence does not support the claim of Doe, then your 
verdict should be for Rowe. 

[3.8 ] If, however, the greater weight of the evidence does support the claim of Doe, then you 
shall consider the defense raised by Rowe. On the defense, the issues for your determination are 
[3.8n whether either Doe or the unidentified driver of thephantom vehicle, or both of them, were 
also negligent; and, if so, whether such negligence was a contributing legal cause of the loss, injury 
or damage complained of. 

[3.8 resumed] If the greater weight of the evidence does not support the defense of Rowe, 
and the greater weight of the evidence does support the claim of Doe, then your verdict should be 
for Doe in the total amount of his damages. However, if the greater weight of the evidence shows 
that Rowe and either Doe or the unidentified driver of thephantom vehicle, or both of them, were 
negligent and that the negligence of each contributed as a legal cause of loss, injury or damage 
sustained by Doe, you should determine and write on the verdict form what percentage ofthe total 
negligence is chargeable to each. 

[3.9] “Greater weight of the evidence” means the more persuasive and convincing force and 
effect of the entire evidence in the case. 

[4. l] Negligence is the failure to use reasonable care. Reasonable care is that degree of care 
which a reasonably careful person would use under Iike circumstances. Negligence may consist 
either in doing something that a reasonably careful person would not do under like circumstances, 
or in failing to do something that a reasonably careful person would do under like circumstances. 

[ 5.1 a J Negligence is a legal cause of loss, injury or damage if it directly and in a natural and 
continuous sequence produces or contributes substantiaIly to producing such loss, injury or damage, 
so that it can reasonably be said that, but for the negligence, the loss, injury or damage would not 
have occurred. 

[5.1 b] In order to be regarded as a legal cause of loss, injury or damage, negligence need not 
be the only cause. Negligence may be a legal cause of loss, injury or damage even though it operates 
in combination with the act of another, if such other cause occurs at the same time as the negligence, 
and if the negligence contributes substantially to producing such loss, injury or damage. 

[6.14 If you fmd for Rowe, you will not consider the matter of damages. However, if you 
find for Doe, you shall next determine the issue- of permanency, that is, whether Doe sustained an 
injury as a result of the incident complained of which consists in whole or in part of a permanent 
injuT within a reasonable degree of medicalprobabiliiy. 

You should award to Doe an amount of money which the greater weight of the evidence 
shows will fairly and adequately compensate Doe for damages caused by the incident in question., 
including any such damage as Doe is reasonably certain to experience or incur in the future. If the 
greater weight of the evidence does not support the claim of Doe on the issue of permanency, you 
shall consider only the following elements of damage: 

[6.2c] The reasonable qoense of hospitalization and medical care and treatment necessariry 
or reasonably obtained by Doe in the past, or to be so obtained in the future.. 

[6/24 Any earnings lost in the past, and any loss of abiliry to earn money in the future. 
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[6.ld resumed] And which have not been paid and are not payable by personal injury 
protection benefits. 

However, if the greater weight of the evidence does support the claim of Doe on the issue 
of permanency, then you should also consider the following elements: 

[6.2a] Any bodily injury sustained by Doe and any resulting pain and stiering, disability 
or physical impairment, disfigurement, mental anguish, inconvenience or loss of capacity for the 
enjoyment of life experienced in the past, or to be experienced in the future. There is no exact 
standard for measuring such damage. The amount should be fair and just, in the light of the 
evidence. 

[6.2c] The reasonable expense of hospitalization and medical care and treatmenl: necesscri+ 
or reasonably to be obtained in thefuture, 

[6.26) Any loss of abili@ to eatn money in thefiture. 

16. le] If you find for Rowe, you will not consider the matter of damages. However: FVOII 
Grid for Little John Doe, Jr., you shall next consider the claim of Little John Doe, Jr, The issue-: ior 
your detexrnination on this claim is: 

. . . . a am 

If the greater weight of the evidence does not support the claim of Little John Doe, Jr., then 
your verdict should be for Rachel Rowe. However, if the greater weight of the evidence does 
support the claim of Little John Doe, Jr., then you should award to him an amount of money which 
the greater weight of the evidence shows will fairly and adequately compensate him for damages 
caused by the incident in question. You shall consider the following elements of damage: 

Any loss by Little John Doe Jr., by reason of his parent’s injury, of his parent’s sekces, 
comfort, companionship and society in the past and in the future. 

[6.9a] If the greater weight of the evidence shows that Doe has been permanently injured, 
you may consider his life expectancy. The mortality tables received in evidence may be considered 
in determi&g how long Doe may be expected to live. Such tables are not biding on you, but may 
be considered together with other evidence in the case bearing on Doe’s health, age and physical 
condition, before and afkr the injury, in determining the probable length of his life. 

[6.103 Any amount of damages which you allow for future medical expenses or loss of 
ability to earn money in the f&ure should be reduced to its present money value, and only the present 
money value of these future economic damages should be included in your verdict. The present 
money value of future economic damages is the sum of money needed now which, together with 
what that sum will earn in the future, will compensate Doe for these losses as they are actually 
experienced in future years. 

[6.1 c] In detennining the total amount of damages, you should not make any reduction 
because of the negligence, if any, of Doe. The court will enter a judgment based on your verdict and, 
if you find that Doe was negligent in any degree, the court, in entering judgment, will reduce the 
total amount of damages by the percentage of negligence which you find is chargeable to Doe. 
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[7. I] Your verdict must be based on the evidence that has been received, and the law on 
which I have instructed you. In reaching your verdict, you are not to be swayed from the 
performance of your duty by prejudice, sympathy or any other sentiment for or against any party. 

[7.2] When you retire to the jury room, you should select one of your number to act as 
foreman or forewoman, to preside over your deliberations and sign your verdict. Your verdict must 
be unanimous, that is, your verdict must be agreed to by each of you. You will be given a verdict 
form, which I shall now read and explain to you. 

(Court reads and explains verdict form) 

When you have agreed on your verdict, the foreman or forewoman, acting for the jury, should 
date and sign it. You may now retire to consider your verdict. 
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Special Verdict Form 

VERDICT 
(TO illustrate presentation of F.S.768.0415 issue) 

We, the jury, rettmr the following verdict: 

1. Was there negligence on the part of defendant, RacheI Rowe, which was a legal cause of 

damage to plaintiff, John Doe? 

YES NO 

If your answer to question 1 is NO, your verdict is for the defendant, and you should not 

proceed further, except to date and sign this verdict form and return it to the courtroom. If your 

answer to question 1 is YF&, please answer question 2. 

2. Did plaintiff, John Doe, sustain a permanent injury witbin a reasonable degree of medical 

probability as a result of the incident complained of? 

YES NO 

Please answer question 3. 

3. Was there negligence on the part of plaintiff, John Doe, which was a legal cause of his 

damage? 
.- 

YES NO 

Please answer question 4. 
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4. Was there negligence on the part of the unidentified driver of the phantom vehicle which 

was a legal cause of damage to plaintiff, John Doe? 

YES NO 

If your answer to either question 3 or question 4 is YES, please answer question 5. If your 

answer to both questions 3 and 4 is NO, skip question 5 and answer question 6. 

5. State the percentage of any negligence which was a legal cause of damage to plaintiff, 

John Doe, that you charge to: 

Defendant, Rachel Rowe % 

Unidentified Driver of 
Phantom Vehicle 

Plaintiff, John Doe 

% 

% 

Total must be 100% 

Please answer question 6. 

6. What is the total amount (100%) of any damages sustained by plaintiff, John Doe, and 
caused by the incident in question? 

Total damages of plaintiff, John Doe $ 

. wer e 

YES NO 



If your answer to question 7 is NO, your verdict is for the defendant on the claim of Little 

l John Doe, Jr., and you should not proceed further, except to date and sign this verdict form and 

return it to the courtroom. If your answer to question 7 is YES, please answer question 8. 

8. What is the total amount (100%) of any damages sustained by Little John Doe Jr., 

by reason of his parent, Doe’s injury, of his parent’s services, comfort, companionship and society 

0 
in the past and in the future and caused by the incident in question? 

Total damages of Little John Doe Jr. 

In determining the total amount of damages, do not make any reduction because of the 

negligence, if any, of plaintiff, John Doe. If you find plaintiff, John Doe, negligent in any degree, 

the court, in entering judgment, will reduce Doe’s total amount of damages (100%) by the percentage 

of negligence which you find is chargeable to Doe. 

SO SAY WE ALL, this day of ,19 * 

FOREMAN OR FOREWOMAN 

NOTE ON USE 

For a model itemized verdict form, as contemplated by section 768.77, Florida Statutes, refer 

to Model Verdict Form 8.1. 

JULlOI998 



a / Notice \ 

Amendments proposed to Standard Jury InstructIons In Clvll Cm5e5 

The Supreme Court Committee on Standard Jury Instructioan in Civil Cases pro- 
poses the following amendments to the standard jury instructions. After reviewing the 
comments received in response to this publication, the committee will make its final 
proposal to the Florida Supreme Court. Please submit all comments to Marjorie 
Gadarian Graham, Chair, Oakpark-Suite D129,11211 Prosperity Farmu Road, Palm 
Beach Gardens 33410. Your comments must be received by August 24. 

:&‘RUCTIOIi WHEN FIRST ITEM OF DOCUMENTARY 
PHOTOGRAPHIC OR PHYSICAL EVIDENCE IS ADMIT&D 

The (describe item of evidence) has now heen received In evidence. Witnessee 
may test@ about or refer to this or any other item of evidence during the 
remakder of the trial. This and all other items received in etidence will be 
available to you for examination during your deliberations at the end of the 
trial. 

NOTEONUSE 
This instruction should be given when the first item of evidence is received. in evi- 

dence, It may be appropriate to repeat this instruction when items received in evidence 
are not published to the jury It may be combined with 1.6 in appropriate circumstancea 
It may also be given in conjunction with 1.7 if a witness has used exhibits which have 
been admitted in evidence and demonstrative aide which have not. 

~efloridaBarN~An~1,1~&15 

KLUUCTION WHEN EVIDENCE 1s FIRST PUBLISHED TO JURORS 
‘lb (describe itam of evidence) haa been received in evidenae. It is being 

shown to you now to help you understand the testimony of this witness and 
other witaessee in the case, ae wd no the evidence as a whole. You may 
examine (describe item of evidence) briefly now. It will also be available to you 
for examination during your deliberations at the end af the trial. 
NOTE ON USE 

This instruction may be piven when an item received in evidence is handed to the 
jurora It may be combined with 1.5 in appropriate circumstances. 

~STRUCTIGN REGARDING VISUAL OR REMONSTRATIVE AIDS 
a. Generally 

This witness will be using (identify demonstrative or visual aid(s)) to maist in 
explalpiag or ilhukrating IbislCherl testimony. The tistimony of the witness 
ir evidenoe; however, [tbia] [theael (identify demonstrative or visual aid(s)) [is] 
brel not to be considered as evidence in the case unless received in evi- 
dence, and should not be used as a substitute for evidence. Only items re- 
ceived Ia evidence will be available to you for consideration during your 
deliberations. 
b. Specially Created Visual or Demonstrative Aids Based On Disputed Assumptions 

This witneea will be using (identify demonstrative aid(s)) to assist in explain- 
ing or illustrating [his] [her] testimony. [This] [These] item[sl [has] [have] 
been prepared to assist this witness in explaining [hisl[herl testimony. [It] 
[They] may be based on assumptions which you are free to accept or reject. 
The testimony of the witness is evidence; however, [this] [these] (identify de- 
monstrative or visual aid(s)) [is] [are1 not to be considered as evidence in the 
c- unless received in evidence. and should not be used as a substitute for 
evidence. Only itame rocetved in evidence will be aveilable to you for consid- 
eration during your deliberations. 
NWI’E ON USE 

LInstruction 1.7a should be given at the time a witness first uses a demonstrative 
or visual aid which has not been specially created for use in the case, such as a skeletal 
model. 

2.Inatruction 1.7b is designed for use when a witness intends to use demonstrative 
or visual aids which are based on disputed assumptions, such as a computer-generated 
model. This instruction should he given at the time the witness first uses these de- 
monstrative or visual aids. This instruction should be used in conjunction with 1.5 or 
1.6 ifa witness uses exhibits during testimony, some of which are received in evidence, 
and some of which are not. 

6.1 
e Unmarrisd dependent’s claim under Fla. Stat. I766.0415: 

If you fSnd for the (defendant)(s), you will not consider ths claim of (unmar- 
ried dependent). However, if you find for (claimant parent), you shall next con- 
sider the claim of (unmarried dependent). The issue for your determination on 
this olaim is whether the injury sustained by (claimant parent) wae a algnifl- 
cant permanent injury -ulting in a permanent total disability. 

ITthe greater weight of the evidence does not support the claim of (unmar- 
ried dependent), then your verdict should be for (defendant!&) on that claim. 
However, if the pater weight of the evidence does support the claim of (un- 
married dependent), then you should award to(unmarried dependent) an amount 
of money which the greater weight of the evidence shows will fairly and 
adequately compeneati (unmarried dependent) for damages caused to Ihiml 
[her] by the incident in question. You shall consider the following elemerh 
of damage: 

NOTE ON USE ON 6. le 
IE issues arise as to the child’s marital status, parentage or dependency, this in- 

struction should be modified. 
Comments on 6.le 

3.Fla. SW. 0 766.0416 does not define ‘significant permanent injury,” “dependent” 
or “permanent total disability.” Therefore, the instructions do not attempt to define 
the terms. 

4.Fla. Stat. 0 766.0416 refers only to “negligence.” The committee takes no position 
as to whether the statute is limited to negligence cases or the defmition of’negligence” 
in this statutory context. For example, see Fla. Stat. 5 768.61(4Ha). defining ‘negli- 
gence cases.* _ 

h. Unmarried dependent’s damages under Fla. Stat. # 768.0416: 
Any loss by reason of(claimant parent’s) injury of (claimant parent’s) eemlcee, 

comfort, companionship and society in the past and in the future. 
Comment on 6.2h 

1. Pending further development of the law, the committee takes no position as to 
whether there may be elements of damage not specifically enumerated in the statute. 

2.The duration of future damages for which the child may recover in unclear. Pend- 
ing further development of the law, the committee takes no pouition as to whether the 
statute limits recovery of future damages to the life of the parent or the duration of the 
claimant’s dependency. 

SEP 2 5 1998 
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LAW OFFICES 

MAIRJO~~Z GAD-IAN GIUHAM,P.A 
OAKPARK - SUITE D I29 

11211 PROSPERITY FARMS ROAD 

PALM BEACH GABDENS.~?LOEIDA 33410 

SOARD CERTIFIED APPELUTE LAWYER TELEPHONE (561) 775-1204 

FACSIMILE (2.61) 6244460 

July 31, 1998 

Mr. Jeff Liggio 
531 Middle Road 
Union, Maine 04862 

Mr. George Vaka 
P.O. Box 1438 
Tampa, FL 33601 

Re: Proposed Jury Instrucions: 1.5-Instruction when first item of 
documentary or physical evidence is admitted; 1.6-Instruction when evidence is 
first published to jurors; 1.7-Instruction regarding visual or demonstrative aids; 
G.l(e)-Unmarried dependent’s claim under Fla. Stat. s768.0415; and 6.2(h)- 
Unmarried dependent’s damages under Fla. Stat. 5 768.04 15. 

Gentlemen: 

I am enclosing a copy of the proposed standard jury instructions 
referenced above. These instructions have been published in the Florida Bar 
News and comments solicited regarding these new instructions. 

The Supreme Court Committee on Standard Jury Instructions greatly 
values the input of the Florida Defense Lawyers Association and the Florida 
Academy of Trial Lawyers. Accordingly, if you have any comments regarding the 
proposed instructions, please put them in writing to me, with a copy to Gerry 
Rose at The Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 

I would appreciate it if your written comments were delivered to Gerry 
and me no later than August 20, 1998, so that they can be distributed to 
committee members for review and possible revisions of these instructions prior 
to our next meeting. 

MGG:mrnf 
cc: Gerry Rose 

Very truly yours, 
4 . 
Ir>nu~~ 

Marjorie Gadarian Graham 

SEP 2 5 1998 
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August 21, 1998 

Marjorie Gadarian Graham, Esquire 
Oakpark, Suite D 129 
11211 Prosperity Farms Road 
Palm Beach Gardens, Florida 33410 

Dear Marjorie: 

Thank you for asking for the FDLA's comments > 
concerning proposed changes to the Florida Standard Jury 
Instructions. All in all, the comments that I received 
from the various board members pretty much reflected 
those comments of Bob Cousin's and rather than repeat 
them over and over, I am simply sending you the letter 
that Bob sent to me to be sent along to you. 
see, that primarily 

As you can 
addresses the definition of 

significant permanent injury and permanent total 
disability. 

With respect 
demonstrative 

to the instructions regarding 
evidence and the like, I heard no 

unfavorable comments and all of the comments were very 
favorable and most people thought it was high time that 
such instructions had been proposed. The only question 
that our members had was whether the judge would give 
this instruction at the beginning of the case or give it 
every single time that some tse of demonstrative 
evidence was used. The thought was that if it was not 
made clear by the proposed instruction, that it could be 
made more clear that like in the instance when a 
deposition is read and the jury is instructed as to the 
effect of the deposition, the court may want to remind 
the jury of the effect of the demonstrative evidence but 
not read the entire instruction every time it is used. 

We certainly appreciate your willingness to 
allow us to participate in providing comments to the 
proposed instructions. I would also like to let you know 
that my tenure as President of the Florida Defense 
Lawyers Association is coming to a close effective the 
end of September. The incoming President in all 
likelihood will be Robert Dietz of Orlando and I would 
ask that you direct future requests for comments to 
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August 21, 1998 
Page 2 

Robert at the above-listed address. 
cooperation. 

Thanks for your 

Since 
/-- 

,,Y ' 

GAV/men 

SEP 2 5 1998 
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James A. Dixon, Jr., Executive Director 
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DIRECTORS 
Ex-Officio Robert J. Cousins 

DISTRICT 1 
James N. Flovd 

aid W. Weedon 

DISTRICT 2 
Edward W. Gerecke 
Tampa, Florida 

Ralph L. Marchbank, Jr. 
Sarasota, Florida 

DISTRICT 3 
Angela C. Flowers 
Miami, Florida 

Hayes G. Wood 
Coral Gables, Florida 

DISTRICT 4 
Liana C. Silsb 
Fort Lauderda 8, Florida Y 

Valerie W. Shea 
Fort Lauderdale, Florida 

DISTRICT 5 
Thomas E. Dukes, Ill 
Orlando, Florida 

Reinald Werrenrath. Ill 
Orlando, Florida 

PAST PRESIDENTS 
Robert J. Cousins - 1997 

wis F. Collins, Jr. - 1996 

(Qll 
glas M. McIntosh - 1995 
D. Motes - 1994 

Richard B. Collins - 1993 
Gordon James, Ill - 1992 
John S. McEwan. II - 1991 

August 11,1998 

Marjorie Gadarian Graham, Esq. 
Marjorie Gadarian Graham, P.A. 
Oakpark - Suite D 129 
11211 Prosperity Farms Road 
Palm Beach Gardens, FL 33410 

RE: Proposed Jury Instructions 6.l(e) and 6.2(h) under 
Florida Statute $768.0415 

Dear Marjorie: 

I am in receipt of your July 3 1, correspondence to George Vaka, inviting 
comments on the proposed changes to the Florida Standard Jury Instructions in civil 
cases. My personal comment is a fundamental one which I believe is self-evident in 
the proposed Committee Notes. The statute on its face lacks any definitions for 
“significant permanent injury” and “permanent total disability.” Therefore, by 
attempting to create a jury instruction which is presumed to be an accurate recitation 
of the law of our state it will become extremely misleading, potentially confusing, 
and invite error for any trial that deal with this issue. The instruction in its present 
form provides questionable guidance to any jury. Therefore, I strongly urge that the 
committee refrain from adopting the instruction in its present format. 

Lawrance B. Craig, Ill - 1990 
Leonard M. Bernard, Jr. - 1989 I fear that the effect of such a standard instruction in its present form will 
H. Franklin Perritt, Jr. - 1988 
Richard M. Leslie - 1987 result in trial judges refusing to deviate from a “standard” instruction and therefore 
Roland A. Sutcliffe. Jr. - 19S6 failing to deal with these issues on a case by case basis. As noted above, because of 
Charles W. Abbott - 1985 
Chester L. SkiDDer - 1984 
Robert C. Godelman - 1983 
L. Martin Flanagan - 1982 
David C. Goodwin - 1981 
E. Harper Field - 1980 
John Edwin Fisher - 1979 
George Stelljes - 1978 

(cbl 

Damsel, Jr. - 1976-77 
id J. Kadyk + 1975 

bet-t P. Gaines - 1974 

the drafting inadequacies in the statute, the litigants are faced to deal with these 
issues on a case by case basis. Certainly there are cases where total disability is 
simply not an issue and similarly, there are cases where “dependency” is evident. 
However, there are certainly many cases in between which require the parties to try 
to agree on a definition or rely on the court to interpret the statute and provide 
guidance to a jury as it applies to a given case. As we know from past experience 
once an instruction is elevated to the status of a “standard” instruction courts will be 

A. Broaddus Livingston - 1973 
James C. Rinaman - 1972 
A. Frank O’Kelley - 1971 
E. S. Corlett, Ill - 1970 
Philip A. Webb - 1969 
Wilson Sanders - 1968 
Henry Burnett - 1967 

SEP 2 5 1998 
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Marjorie Gadarian Graham, Esq. 
August 11, 1998 
Page 2 

extremely reluctant to deviate from the standard, leaving a jury with actually less 
guidance and instruction than it would probably otherwise receive. 

I believe it would be inappropriate for the committee to try to provide 
definitions and I commend the committee’s reluctance to do so. However, until such 

time as the legislature readdresses the statute, I strongly urge that the committee 
refrain from potentially making the situation worse than it already is. 

Respectfully submitted, 

Immed%e Past President of 
Florida Defense Lawyers Association 

RJchrg 
G:\DATA\COUSINS\FDLA~G~.L~ 
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e August 19,1998 

Majorie Gadarian Graham 
112 11 Prosperity Farms Road 
Oakpark - Suite D129 
Palm Beach Gardens, Fl. 33410 

Re: Proposed Jury Instructions 1.5, 1.6, 1.7,6.1 & 6.2 

Dear Ms. Graham: 

Please accept this letter as my comments regarding the proposed new jury instructions published in 
the Florida Bar News (August 15, 1998, page 4) addressing the admission and publishing of 
evidence, the use of demonstrative aids, and unmarried dependent’s claims. 

I have some real concerns about instructions 1.5 and 1.6 on the admission and publishing of 
evidence. If these instructions are put into use it will certainly increase the jury’s focus and reliance 
upon any physical evidence identified by a witness, and could create the appearance that the Court 
has placed a stamp of approval on the admitted evidence. The evidentiary basis for the admission 
of physical evidence simply requires basic identification and authentication by a witness whose 
testimony could be highly suspect yet sufficient to forms the basic evident&y requirement for the 
admission of physical evidence. If an instruction on this issue is for some reason deemed required, 
which I seriously doubt, then the instruction should indicate that the physical evidence has simpiy 
been identified by a particular witness and is now entered into evidence as a result of that witness’ 
testimony and the jury is free to accept or reject the physical evidence based upon the jury’s 
acceptance or rejection of the testimony of the witness. If such an instruction is to be given it has 
to include some form of an “accept or reject evidence” type of statement to avoid the appearance that 
the evidence is approved by the Court. 

There will certainly be an impact on the jury when the trial judge pauses the proceedings to instruct 
the jury regarding the admission of physical evidence and there should be no implied stamp of 
approval. Is there a need for instructions 1.5 and 1.6? Wouldn’t these instructions just complicate 
matters and potentially confuse a jury? 

SEP 25 19% 
NORTHBRIIXE CENTRE l 515 NORTH FLAGJXR iXVE l SUiTE 703 l WEST PALM BEACH, FLORIDA 33401 
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August 19,199s 
Page 2 
Re: Proposed Jury Instructions 

As for instruction 1.7, a lay juror will not understand the nuance between “evidence” and a 
demonstrative aid. The instruction, to be read when your witness begins to use a demonstrative aid, 
tells the jury they should question, scrutinize, and practically disregard the demonstrative aid because 
it is not “evidence”. I have a strong objection to this instruction. If the demonstrative aid is not 
based upon the facts and evidence of the case then the judge will not allow its use, and any weak 
evidentiary assumptions built into the demonstrative aid will be brought out on cross-examination, 
I do not see a need for the Court to pause the proceedings in the middle of a witness’ testimony to 
read what is in essence a precautionary instruction to the jury regarding a demonstrative aid which 
must be based upon properly admitted evidence in the first place. 

As for instructions 6.1& 6.2, these appear to be very basic instructions pending further development 
of the law. 

Sincerely, 

ACC/alk 

SEP 2 5 1998 
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WAGNER, VAUGHAN G MCLAUGHLIN 
A PROFF.SSlONAL ASSOCIATION OF ATORNEYS AT LAW 

BILL WAGNER 

ALAN F. WAGNER 

BAYSHORE OFFICE 

SO, EAYSHORE BOULEVARD 

SUITE 910 

RUTH WHETSTONE WAGNER TAMPA, FLORIDA 33606 

WELDON EARL BRENNAN 
TELEPI-IONE (813) 225-4000 

FACSIMILE (613) 225-4010 

THAXTER A. COOPER E-MAIL : WagnerLaw@aol.com 

July 27, 1998 

Mrs. Marjorie Gsdarian Graham 
11211 Prosperity Farms Road 
Oakpark Suite D 129 
Palm Beach Gardens, FL 33410 

Dear Marjorie: 

Please consider this my submission for a proposed amendment to Instruction Section 6.2e 

“e. Spouse’s loss of consortium and services: 

On the separate claim brought by (spouse) you should award 
(spouse) an amount of money, which the greater weight of the evidence 
shows, will fairly and adequately compensate (spouse) for damages 
caused by the incident in question. You shall consider the following 
elements of damage: 

Any loss by reason of [his wife’s] [her husband’s] injury, or [his] 
[her] services, comfort, in the past [and in the 
future].” 

spectfully submitted, 

BW/mal % 

B r 

~ 

ROGERVAUGHAN 

JOHN McLAUGHLbl 

DENISE E. VAUGHAN 

BOB VAUGHAN 

KEVIN MCLAUGHLIN 

SEP 2 5 1998 
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TAB F. 

Excerpts from minutes of committee meetings. 



SUPREMF: COURT COMMITTEE ON STANDARD JURY INSTRUCTIONS (CIVILI 

July 11-12, 1996 
The Breakers 

Palm Beach, Florida 

(7) Th A “ omnson’s Letter of 2-24-96: 

Thompson raised three possible new issues: 

a) Loss of parental consortium 
Thompson noted that Florida Statutes section 768.0415 states that where a parent has 

been totally disabled, a child can make a claim for loss of consortium. Webster noted that there 
is currently a standard instruction for loss of a child’s consortium, however, the Committee that 
loss of parental consortium is different because there is a permanency threshold involved. 

The subcommittee, consisting of Thompson, Hahn, and Whittemore, will address 
this issue. 

THE SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS (CIV&) 

February 28-March 1,1997 
The Omni Hotel 

Jacksonville. Florida 

VIII. LOSS OF PARENTAL CONSORTIUM 

Whittemore addressed this instruction in Hahn’s absence. 
This is agenda item 6. The materials for this meeting do not reflect a Tab number, but they 
consist of 11 pages. This item was assigned Tab 9. 

The Committee began its discussion of this issue by reviewing Florida Statutes section 
768.0415 (page 2 of the materials). 

Whittemore also briefly discussed United States v, Dempsey, 635 So. 2d 961 (Fla. 1994). 
At page 964 of this decision, the court cites section 768.0415. However, Whittemore reported 
that this case deals with parental recovery for loss of a child’s services, not a child’s recovery for 
loss of parental services. 

The Committee also reviewed a letter from Theodore Babbitt which was distributed on 
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Friday 

Bald noted that this element of damages cannot be awarded unless a threshold is met, and 
suggested that the instruction should tell the jury about this limitation. Bald also questioned 
whether the instruction should be more specific about the process of deciding whether there is a 
significant permanent injury and total disability. Several Committee members suggested that 
this instruction could parallel the no-fault act instruction. 

Whittemore reported that the primary issues in these claims are whether the child is 
dependent, whether the parent has suffered a significant permanent injury and whether the parent 
is totally disabled. Whittemore noted that other statutes define these terms and these statutes can 
be referenced in the instruction. However, the subcommittee considered and rejected a note on 
use listing these statutory definitions. Thompson and Dalton noted that the definitions 
may be different in a different statute. 

Bald suggested that the instruction should do more than set out the issues, and that it 
should tell the jury what to do with their determination. Specifically, the jury needs to be told 
that if they find, for example, that the greater weight of the evidence does not support the claim 
of the child their verdict is for the defendant and they should not consider the matter of damages. 
The Committee agreed to add such 1an~uag.e. 

Boyer suggested that the term “a total disability,” which is the specific statutory term, 
may be different than the term “total disability.” The Committee agreed to add “a” to tk 
instruction. The Committee also agreed to follow the statutory language ,urmanent total 
disability.” 

Whittemore reminded the Committee that this issue is reached after the initial liability 
determination. 

Thompson noted that the statute only permits the cause of action in negligence cases, not 
in intentional tort cases. 

Bald questioned whether the Committee should draft a special verdict form taking the 
jury through the process. Thompson noted that the note on use to the no-fault instruction states 
that this issue will usually require a special interrogatory verdict form. 

The Committee next discussed the relationship between the terms “permanent total 
disability” and “significant permanent injury.” Wagner questioned why these are treated as 
separate issues, and suggested that there could never be a permanent total disability that is not 
also a significant permanent injury. Wagner also suggested that the term “as a result” in subpart 
(3) is the same as “legal cause” in subpart (2). 

Whittemore reminded the Committee that the statute states that both a significant 

G:\USERS\GROSE\DOCS\CIVIL.SJI\MINUTES\G-lE-H.WPD 



permanent injury and a permanent total disability are required. Bald suggested that the 
Committee should include both terms since both appear in the statute. 

Stroker questioned whether the term “significant injury” means that there has to be a 
significant trauma. Dalton gave an example of a psychological conversion reaction causing 
paraplegia. Stroker noted that for a claim of emotional distress causing disability, there does not 
have to be a significant injury under impact rule. Webster suggested that a claimant could meet 
the impact requirement without a significant injury event and still have a total disability. 

Whittemore noted that the basis for statute is to provide financial support, and suggested 
that it is therefore reasonable to assume that physical injury is required. 

Altenbernd noted that the Committee may want to review the spousal consortium 
instructions in light of any decision on this issue, to make the instructions parallel. The current 
instruction on spousal consortium is a “tack-on” to the primary claim. Altenbernd suggested 
that the Committee may want to adopt a comparable introductory sentence for such claims. 

Graham reminded the Committee that the Committee needs to avoid renumbering the 
standard instructions because a renumbering causes problems with shepardizing and research. 

Bald notes that the current draft states “you shall award,” and questioned whether the jury 
is required to award these damages. The Committee decided to chrulge the language to the 
currentlv used “You shall consider the following elaents of damage . . . ” 

Thompson noted that the statute allows the claim in negligence cases only need, and 
questioned whether the requirement of negligence needs to be in the instruction. 
Wagner suggested that this is a legal issue and that the judge will handle it. Webster suggested 
to put this limitation in a comment. Dauksch questioned what would happen in a case where 
there is a strict liability count, a negligence court and an intentional tort count. Wagner 
suggested that this situation can be handled on the verdict form by instructing the jury not to 
answer the question on this claim unless they find negligence. 

Altenbernd noted that the definition of “negligence” in the Tort Reform Act includes 
strict liability and other types of claims. Altenbemd suggested that the Committee insert a 
comment stating that the statute refers to a “negligence case” and that the Committee takes no 
position as to the definition of this term in this context. 

The subcommittee will review these issues for discussion at the next meeting. The 
subcommittee will: 
(1) draft a model charge showing where this instruction will fit in; (2) address Dempsey; 
and (3) research the statute defining “negligence.” Thompson will prepare a short memo 
outlining Dempsey issues. 
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Altenbernd suggested that the Committee needs to add a comment to 6.2(f) that this 
instruction is undergoing revision in light of wpsey, because 6.2(f) is almost never accurate in 
light of Demnsev. The Committee agreed to insert a warningxin_p an 
annronriate nrocedure such as a sticker. 

SUPREME COURT COMMITTEE ON STANDARD JURY INSTRUCTIONS (CIVIL) 
Doubletree Inn 

Ft. Lauderdale, Florida 
October 24-25, 1997 

sect 6. LOS S OF PARENTAL CONSOWXJM. l ion 768.0415 Tab 9 

Hahn reported to the Committee on this issue. 
This issue arises out of section 768.0415 and Demnsev v. U,S,. 

This topic was last addressed at the February 1997 meeting. The Committee reviewed the 
minutes from that meeting. 

Hahn reported that the subcommittee has incorporated the Committee’s earlier decisions. The 
version at page 9-2A represents the subcommittee’s current recommendation. 

The subcommittee was directed to add the word “a” before “permanent total disability.” 

The subcommittee also has, pursuant to earlier Committee decision, added language to the effect 
that if the jury finds that the greater weight of the evidence does not support the claim of the 
child, the verdict is for the defendant. 

Wagner questioned whether a child, like a spouse, can be forced to bring the derivative claim at 
the same time as the main claim. If so, Wagner suggested that there will never be a fmding on 
the child’s claim alone. The injured parent/Plaintiff would have to recover before the issue of the 
child’s claim would ever be reached. Therefore, there is no case in which this language would be 
used. According to Wagner, the issue at this point is not whether the defendant was negligent 
but whether there was a permanent injury and whether the child was dependent. 

Altenbernd suggested that there may need to be two versions of this instruction, one for use 
where there is only the child’s claim and one for use where both claims are brought. 

Wagner also questioned whether the question of dependency of the child is a jury issue. Hahn 
recalled that dependency was placed before the jury in a prior version of the instruction and had 
been rejected by the subcommittee. 

Warner questioned whether this is really a derivative claim, and noted that under the statute, the 
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cause of action appears to be direct. 

Thompson recalled that the statute relates only to negligence which is why the “if you find 
Defendant negligent” language was included. 

Graham stated that 6. le refers to damages only. At this point, the jury has already decided that 
there was negligence. 

Graham also noted that Dempsey does not address how long the damages accrue. This question 
will be flagged in a comment. 

The Committee decided to: eliminate question 1: bracket 1anguaEe reparding the dependency 
Issue: change the comment repardinp when to use the dependency question to a note on use: and 
add a new comment stating that how long these damages accrue is unclear. The subcommittee 
will revise accordingly and this instruction will be reviewed at the next meeting. The 
subcommittee will also present a verdict form at the February 1998 meeting. 

Barfield suggested that the subcommittee review whether some of the undefined terms from this 
statute have been defmed by the legislature in other contexts, such as the workers’ compensation 
context. Barfield also suggested that the subcommittee review the staff analysis of the statute. 
Barfield noted that terms used in statutes do not necessarily have the same meaning in all 
contexts. 

SUPREME COURT COMMITTEE 
ON STANDARD JURY INSTRUCTIONS (CIVIL) 

Sheraton Grand Hotel 
Tampa, Florida 

February 27-28, 1998 

VII. LOSS OF PARENTAL CONSORTIUM Tab 9 

Whittemore presented the subcommittee’s current draft instructions on this issue, which arises 
under Florida Statutes section 768.0415. The current draft reflects the concerns raised at the 
discussion of the entire Committee at prior meetings. 

Whittemore reported that he reviewed all the legislative history on this statute. It provided no 
insight regarding what the legislature intended with respect to the terms “permanent total 
disability” and “significant permanent injury, ” except that when the statute was originally 
proposed the required injury was the loss of a bodily function. The senate amended the statute 
to its present language. There is no explanation for this change in the records reviewed by 
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Whittemore. 

Whittemore reported that despite the lack of legislative guidance, the statute is fairly 
straightforward. The instruction tracks it literally, and some of the subcommittee’s concerns 
appear in the comments so that people will be advised of possible issues. 

The Committee reviewed proposed 6. le. Altenbernd noted that there is already a 6.2g on 
property damage and that we cannot renumber existing instructions. Thus, the proposed 6.2g 
will actually be 6.2h. 

Webster noted that we have no guidance regarding the meaning of the terms “permanent total 
disability” and “significant permanent injury.” The Committee agreed to insert a comment 

t we do not know what theseterms 

The Committee reviewed the statute. 

The Committee first discussed whether this instruction adequately introduced the issue of the 
child’s claim to the jury and where such an introduction should appear in the instructions. 
Bald suggested that there should be some instruction in the issues section stating that there is a 
claim by the minor for and the issues are 

Warner suggested that this be treated the same as a permanency instruction because the same 
issue is presented-whether there is a qualified injury. The jury has already decided 
negligence. The question should be whether the injury caused by the defendant’s negligence is 
a significant permanent injury resulting in permanent total disability. 

Walbolt questioned whether the jury needs to decide causation. 

Warner stated that the jury would already have decided negligence and causation in favor of 
the parent plaintiff. On the child’s claim, the only additional question is how big is the injury. 

Whittemore referred the Committee to the proposed model instructions at Tab 9-5 of the 
materials. 

6.l(e) needs to be corrected to state: “If you find for D you will not consider the claim of 
{unmarried de- (instead of “the matter of damages”). Also, the instruction should read 
“However, if you find for (parent) . . . ” i.e., if you find for John Doe instead of Little John 
Doe Jr. 

Webster stated that it is necessary to list the child’s claim as a claim in a 3.5b instruction on 
the issues for the jury’s determination. 

The Committee noted that in spousal consortium cases, the spouse’s name is simply added to 
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3.5b and the consortium claim is considered as an element of damages. However, the spousal 
consortium claim is derivative. There was substantial discussion regarding whether the child’s 
claim under the statute is also derivative or at least similar in nature to a spousal consortium 
claim. The Committee noted that unlike a spousal consortium claim, the child’s claim requires 
an additional element and is a separate claim. Several Committee members noted that 
presumably the child’s claim could be brought in a separate action and the child could well be 
represented by a different attorney than the parent. It was also noted that in the case of 
divorced parents where the noncustodial parent is injured, the interests of the parent and child 
may not be completely aligned. 

Bald questioned whether there would be a special verdict on the issue. If so, we can lead them 
through the steps to answer the verdict questions and thereby make it clear that before they can 
even consider the claim of the child, they need to find that a qualifying injury was suffered by 
the parent. 

The Committee discussed in detail whether to list the issues on the child’s claim together with 
the parent’s issues or separately and, if separately, whether the child’s issues should be listed 
after the instructions on the parent’s claim are completed. Altenbernd suggested that the 
child’s claim be inserted at 6.1. 

Webster noted that there is no 2.4 (on multiple issues) in the subcommittee proposal. Warner 
observed that the note on use recommends that 2.4 not be given. 

Webster stated that the level of injury to the parent is a liability issue to the child’s claim. It is 
not technically a damages question to the child. Therefore, this should be a 3.5 issue. 

Substantial discussion was had regarding when the jury would be told that it would be 
considering two claims. A number of committee members thought it was less confusing to put 
the issue in 6.1 so that the jury would hear all the parent’s liability issues first, regardless of 
whether the issue is a liability issue as a technical matter. 

Whittemore stated that the subcommittee drafted its proposal from the practical standpoint of 
where the issue made the most logical sense to the jury hearing the instructions. The child’s 
claim may not technically be derivative but it is not viable unless the parent get a liability 
verdict. Legally it may be more proper to put this issue at 3.5b but the subcommittee believed 
that it flowed better at 6.1. 

Warner stated that the negligence issue applies to both claims, and the 3.5(b) instruction 
should so state. 

Several members suggested using 2.4 to inform the jury that there are two claims, telling them 
the issues on the 1st (parent’s) claim, that they will not consider the child’s claim unless they 
find for the parent, and that if they find for the parent they next will consider whether the 
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parent’s injury was severe enough to support the child’s claim. 

The Committee next reviewed 6.2 which relates to the damages of the child. Webster 
suggested “Any loss of [unmarried dependent’s] parent’s services, comfort, companionship, 
and society in the past and in the future by reason of a significant permanent injury resulting in 
permanent total disability to the parent.” 

Bald expressed concern that this suggests that there is such an injury and noted that the jury 
needs to first find a qualified injury. 

After substantial discussion on these issues, the Committee determined that the subcommittee 
version was more faithful to the statute than the proposals considered on the floor. The 
Committee therefore worked with subcommittee draft format in terms of organization. 

There was substantial discussion regarding causation of the child’s damages. Wagner stated 
that if there is a significant injury to the parent, the child gets all his damages regardless of 
whether they flow from the parent’s permanent total disability or from a lesser injury of the 
parent. 

Several Committee members noted that the statute grants a right to all damages, “including” 
consortium damages, and that the claim is apparently not limited to the type of damages listed. 
Other members noted that the statute does not refer to “attentions” - apparently, this came 
from the spousal consortium instruction. 

The Committee also questioned whether the child’s damages have to be permanent, and 
whether the child’s claim ends upon majority or independence. 

The Committee considered the following two alternative schemes: 
(1) Insert 2.4; identify child’s claim in 3.5 and state that the negligence of the defendant is a 
common issue; and list the elements of the child’s claim in a manner similar to 6.l(d); OR 
(2) (Webster and Dalton version) do not use 2.4; insert name of child only in 3.5; list damages 
in 6.2(h). 

The Committee discussed whether to treat this as a derivative claim or a separate cause of 
action. Bald questioned why the jury would need to know this distinction. 

The Committee noted that we do not know whether the child’s damages are reduced by the 
parent ’ s comparative negligence. Wagner stated that a wife’s consortium claim is reduced by 
the husband’s negligence under the common law, but a wrongful death claim is not. 
Altenbernd noted that if the child’s claim is not reduced by the parent’s comparative 
negligence, the parent may be a Fabre third party. The Committee does not know the answer 
to these questions. 
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the spouse’s claim, and that the subcommittee could not envision any valid economic damages 
claim by the child. 

Wagner suggested that the Committee should at least note that other damages appear to be 
available under the statute, but that the Committee takes no position on what other damages 
could be awarded. The Committee decided-d a comment to 6.2h statinp that the . . Committee takes no pos,Uon reg ding what other tvges of,.&mages are available, 

Warner reported that she has reviewed the tapes of the legislative debate surrounding the 
enactment of this statute. Warner reported that the incentive for this statute was a Miami case 
in which a single woman was in a coma and her minor children recovered nothing because all 
the damages went to attorneys fees and medical bills. The legislature decided to create a 
separate claim for the children so that a medical lien could not reach the children’s recovery. 
Warner reported that there was no recorded debate about what kind of damages would be 
available. She also noted that the statute originally defined the children able to recover as 
those under 21. It was changed to dependent children as defined “by the statutes,” but there 
was no reference to which statutory definition of “dependent” would be used. 

The Committee next reviewed the language of 6. le. Several format changes were made. The 
Committee determined that the injured parent would be referred to as “(claimant parent), ” and 
that the instruction will need to be modified where the injured parent is not a party to the case. 

Thompson suggested that the instruction must be limited to damages caused to “the unmarried 
dependent,” not all damages caused by the incident in question. 

Hahn reminded the Committee that once the jury gets to this point, they would already have 
determined legal cause. This has previously been discussed in detail. 

Wagner questioned how the statute would apply if child is at fault in the accident, i.e., if the 
child was driving. Whittemore suggested that the child would be a Fabre party on the original 
claim. Whittemore reminded the Committee that it had previously agreed that comparative 
negligence would probably apply but not to comment on it. 

The Committee made title changes to eliminate the reference to “consortium” and to refer to 
the statute. 

Because the entire verdict may not be for the defendant even if the child does not prove his 
claim, the Committee changed this language to refer to the claim of the “unmarried 
dependent. ” 

The Committee discussed whether the damages instructions should be parallel to the spousal 
consortium instructions. 
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There was discussion regarding whether “in the future” should be in brackets. It is unclear 
whether there may be cases where there are no future losses, such as where the child has 
become independent or married, or died, prior to trial. Wagner suggested that dependency at 
the time of the incident is all that is required and later independence does not terminate 
damages. He suggested that the jury could find that there are no future damages, but the 
instruction still needs to list this element. The Committee does not know whether attaining 
independence or marriage terminates the right to damages under this statute. See 
subcommittee comment 4. The Comrnrttee decided not to nut the 4, 11 * fut 

Altenbernd noted that in non-auto cases, the spouse can get consortium damages even if there 
is no permanent injury. 

The Committee determined that the comment stating that there is no statutory definition of 
“significant permanent injury, ” “dependent,” or “permanent total disability” should state that 
the instructions do not attempt to define these terms. There was discussion regarding whether 
the Committee should state that expert witnesses and argument can address this issue, and 
debate regarding whether the definitions of these terms are legal questions or fact questions. It 
was decided to leave out a reference to who may testify to this, despite the fact that such 
format is used in other instructions. 

Other form and style changes were made. The notes on use and comments were reviewed and 
relocated to place them with the instructions to which they apply. 

The versions of these -aDproved by the Committee are attached hereto as Exhibit 
,I II These will be publ&,ed for co- 

The subcommittee also recommends adding a reference to this statute to an existing note on 
use to instruction 2.4, regarding multiple claims. The note on use states that certain types of 
claims are not multiple claims. The Committee determined that this need not be published. 1l 
will be . . included with the won to the court on 6.1 and 6.2, 

The Committee agreed that Dempsey will be handled separately. 

The Committee noted that if these instructions are approved, the Committee will need to 
change the model charges and verdict form to make them consistent. 

At the next meeting, Wagner will present a written proposal for changes to 6.2e. 
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6.1 

e. Unmarried dependent’s claim under Flu. Stat. 8 768.0415: 

If you find for the (defendant)(s), you will not consider the claim of (unmarried 
dependent). However, if you find for (claimant parent), you shall next consider the claim 
of (unmarried dependent). The issue for your determination on this claim is whether the 
injury sustained by (claimant parent) was a significant permanent injury resulting in a 
permanent total disability. 

If the greater weight of the evidence does not support the claim of (unmarried 
dependent), then your verdict should be for (defendant)(s) on that claim. However, if the 
greater weight of the evidence does support the claim of (unmarried dependent), then you 
should award to (unmarried dependent) an amount of money which the greater weight of 
the evidence shows will fairly and adequately compensate (unmarried dependent) for 
damages caused to [him] [her] by the incident in question. You shall consider the 
following elements of damage: 

NOTE ON USE ON 6. le 

If issues arise as to the child’s marital status, parentage or dependency, this instruction 
should be modified. 

Comments on 6. le 

1. Fla. Stat. § 768.0415 does not define “significant permanent injury,” 
“dependent” or “permanent total disability. ” Therefore, the instructions do not attempt to 
define the terms. 

2. Fla. Stat. 6 768.0415 refers only to “negligence.” The committee takes no 
position as to whether the statute is limited to negligence cases or the definition of 
“negligence” in this statutory context. For example, see Fla. Stat. 5 768.8 1(4)(a), defining 
“negligence cases. ” 

6.2 

h. Unmarried dependent’s damages under Flu. Stat. 9 768.0415: 

Any loss by reason of (claimant parent’s) injury of (claimant parent’s) services, 
comfort, companionship and society in the past and in the future. 

Comment on 6.2h 

Exhibit C July 11,199s 



1. Pending further development of the law, the committee takes no position as to 
whether there may be elements of damage not specifically enumerated in the statute. 

2. The duration of future damages for which the child may recover is unclear. 
Pending further development of the law, the committee takes no position as to whether the 
statute limits recovery of future damages to the life of the parent or the duration of the 
claimant’s dependency. 

2.4 

MULTIPLE CLAIMS, NUMEROUS PARTIES, 
CONSOLIDATED CASES 

In your deliberations, you are to consider [several] [(state the number)] distinct 
claims. (Identify claims to be considered.) Although these claims have been tried together, 
each is separate from the other[s], and each party is entitled to have you separately 
consider each claim as it affects that party. Therefore, in your deliberations, you should 
consider the evidence as it relates to each claim separately, as you would had each claim 
been tried before you separately. 

NOTE ON USE 

This instruction is applicable to two or more consolidated actions as well as to two or 
more claims in the same action by or against different persons or by or against the same 
person in different capacities. The committee recommends that this charge not be given to 
distinguish between a primary claim and a derivative claim (e.g., that of the injured party and 
that of his or her spouse) or between a claim against a party primarily liable and a claim 
against a party liable only vicariously (e.g., claims against a party actively negligent and 
against his employer) or claims under Fla. Stat. 5 768.0415. 
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SUPREME COURT COMMITTEE ON STANDARD JURY INSTRUCTIONS (CIVIL) 
Florida Bar Offices 

Tampa, Florida 
October 30, 1998 

III. LOSS OF PARENTAL CONSORTIUM - Tab 9 

The Committee reviewed feedback received from FDLA and the Cone Law Firm 
regarding these instructions (6.1 and 6.2). The subcommittee has reviewed these comments 
and has determined that the comments do not require the current proposal to be changed. 

The Committee noted that FDLA’s criticism of the instruction was based on the fact 
that the statute fails to define certain terms. On this question, the Committee reviewed the 
opinion in the case of -is v. Allstate Indemnity Companv 23 Fla. L. Weekly D1383 (Fla. 
4th DCA 1998), which held it was proper to instruct the jury’on a PIP claim without defining 
the term “necessary. ” The Committee noted that the language in this instruction is parallel. 

Q Court as previously drafti 

The subcommittee will present a proposal on parental loss of consortium (the 
Demsev issue) at the February meeting. 

Wagner submitted a letter raising a new issue in the area of spousal consortium. This 
issue will be considered when Wagner is present. 


